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IN THE SUPREME COURT OF THE STATE OF IDAHO

PEGGY CEDILLO,
Supreme Court Case No. 43890
Plaintiff-Appellant,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant-Respondent.

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada.

HONORABLE LYNN G. NORTON

JON M. STEELE

JACK S. GJORDING

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO

000001

.'

In the Supreme Court of the State of Idaho
-

.

·PEGGY CEDlLLO~

)
)

Plaintiff-Appellant,

·)
)

v.
FARMERS lNSl,JRANCE COMPANY OF
IDAHO,,.

)
)
)
)

ORDER TO AUGMENT PRIOR
APPEAL NO. 41683
Supren;ie Court Docket No. 43890-2016
Ada County No. CV-2013-8697

)

l)efendant-Respondent.

)

A Clerk',s Re'1btd, Reportef s Transcripts and Exhibits filed were filed electronically with
this Court.in prior appeafNo. 41683, Cedillo v. Farmers Insurance Company (Ada County No. CV,

2013-8697). The_refore,
IT HEREBY IS ORDERED that this Record 01;1 Appeal shall be AUGMENTED to include
the Cl~tk's Record, Reporter's Transcripts and .Exhibits whi.ch were. filed electronically with this
Court in prior appeal No. 4168-3, Cedillo v. Farmers Insurance Company (Ada County No. CV201~-8697).
IT. FURTHER IS ORDERED that the Pistrict Court Clerk shall prepare and file a

CLERICS RECORD with. this Court~ which shall contain documents requested in this Notice or
Appeal together with a copy of ~s Order, but sh~ll not duplicate any document included in the

electronic Clerk's Recordfiled i~ prior appeal No. 41683. The Court Reporter shall prepare the
transcript requesteg in thil? No~ice of Appeal and the CLERK'S RECORD AND REPORTER'S
TRANSCRIPT shall be ~~with this Court after settlement occurs .
.

. DATEDthis·£dayofMarch,2016.

fi

·Counsel of Record
District Court Cierk
District Judge Lynn G; Norton

.
"~

~.

~·

,/

,

Karel A. Lehnnan, hietDeputy
Clerk
fpr·'.
" .
""'
, .....
Stephen W. Kenyon, Clerk.·.'>-·--.~ ,.:· .
~

cc..

-

,......,_.._ .

~

..

Entered on JS!

By:

ORDER TO AUGMENT PRIOR APPEAL NO. 41683 - Docket No. 43890-2016
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Date: 3/16/2016

Fourth Judicial District Court - Ada County

Time: 11 :34 AM
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Case: CV-OC-2013-08697 Current Judge: Lynn G Norton
Peggy Cedillo vs. Farmers Insurance Co of Idaho

Peggy Cedillo vs. Farmers Insurance Co of Idaho
Date

Code

User

5/13/2013

NCOC

CCVIDASL

New Case Filed - Other Claims

PETN

CCVIDASL

Petition for Confirmation of Arbitratiion Award and Lynn G Norton
Award of Attorney Fees

MEMO

CCVIDASL

Verified Memorandum of Costs Attorney Fees
and Prejudgment Interest

Lynn G Norton

AMEN

CCSWEECE

First Amended Petition for Confirmation of
Arbitration Award, Award of Attorney Fees,
Unenforceability of Offset Clause and Bad Faith

Lynn G Norton

SMFI·

CCSWEECE

Summons Filed

Lynn G Norton

AMEN

CCSWEECE

Amended Verified Memorandum of Costs,
Attorney Fees and Prejudgment Interest

Lynn G Norton

MOTN

CCSWEECE

Motion to Confirm Arbitration Award and for
Lynn G Norton
Award of Costs, Attorney Fees, and Prejudgment
Interest

NOHG

CCSWEECE

Notice Of Hearing

Lynn G Norton

HRSC

CCSWEECE

Hearing Scheduled (Motion 10/02/2013 02:45
PM) Motion to Confirm Arbitrators Award &
Memo of Atty Fees & Costs & Prejudgment
Interest

Lynn G Norton

8/23/2013

AFOS

CCVIDASL

Affidavit Of Service 8.20.13

Lynn G Norton

8/30/2013

NOAP

CCVIDASL

Notice Of Appearance(Johnson for Farmers
Insurance)

Lynn G Norton

9/9/2013

ANSW

CCOSBODK

Answer (Thomson For Farmers Insurance
Company Of Idaho)

Lynn G Norton

9/11/2013

AFSM

TCLAFFSD

Affidavit Of Jon M Steele In Support Of Plaintiffs Lynn G Norton
Motion To Confirm Arbitration Award, Costs,
Attorney Fees, And Prejudgment Interest

9/18/2013

MOTN

CCBOYIDR

Defendant's Motion for Modification and/or
Correction of Arbitration Award

Lynn G Norton

AFFD

CCBOYIDR

Affidavit in Support of Defendant's Motion for
Modification and/or Correction of Arbitration
Award

Lynn G Norton

MEMO

CCBOYIDR

Memorandum in Support of Defendant's Motion
for Modification and/or Correction of Arbitration
Award

Lynn G Norton

NOHG

CCBOYIDR

Notice Of Hearing (10-2-13 @2:45 pm)
Defendant's Motion for Modification and/or
Correction of Arbitration Award

Lynn G Norton

MOTN

CCBOYIDR

Defendant's Motion to Disallow Costs and
Attorney Fees

Lynn G Norton

AFFD

CCBOYIDR

Affidavit in Support of Defendant's Motion to
Disallow Costs and Attorney Fees

Lynn G Norton

MEMO

CCBOYIDR

Memorandum in Support of Defendant's Motion to Lynn G Norton
Disallow Costs and Attorney Fees

8/16/2013

Judge
Lynn G Norton

000003

Date: 3/16/2016

Fourth Judicial District Court - Ada County

Time: 11 :34 AM

ROA Report

Page 2 of 17

User: TCWEGEKE

Case: CV-OC-2013-08697 Current Judge: Lynn G Norton
Peggy Cedillo vs. Farmers Insurance Co of Idaho

Peggy Cedillo vs. Farmers Insurance Co of Idaho
Date

Code

User

Judge

9/18/2013

NOHG

CCBOYIDR

Notice Of Hearing (10-2-13 @2:45pm)
Defendant's Motion to Disallow Costs and
Attorney Fees

9/25/2013

MOTN

CCNELSRF

Motion to Strike Exhibit 7 Attached to the Affidavit Lynn G Norton
of Jeffrey A Thomsonin Support of Defs Motion
to Disallow Costs and Atty Fees

AFSM

CCNELSRF

Affidavit of Jon M. Steele In Support Of Plfs
Motion to Strike

RESP

CCNELSRF

Response in Opposition to Def s Motion for
Lynn G Norton
Modification and/or Correctio of Arbitration Award

AFFD

CCNELSRF

Affidavit of Jon M. STeele in Opposition to
Farmers Motion for Modification and /or
Correction of Arbitration Award

Lynn G Norton

AFFD

CCNELSRF

Affidavit of Jon M. STeele in Opposition to
Farmers Motion to Disallow Costs and Atty Fees

Lynn G Norton

REPL

CCNELSRF

Reply Memorandum in Support of Plfs Amended Lynn G Norton
Verified Memorandum of Costs, Atty Fees and
Prejudment Interest

MOTN

CCNELSRF

Motion to Shorten Time

Lynn G Norton

NOHG

CCNELSRF

Notice Of Hearing (10/02/13 @2:45 pm)

Lynn G Norton

9/27/2013

MISC

TCLAFFSD

Defendant's Non-Opposition To Plaintiffs Motion
To Shorten Time

Lynn G Norton

9/30/2013

MEMO

CCKHAMSA

Memorandum In Opposition To Plaintiffs Motion Lynn G Norton
To Strike Exhibit 7 Of Thomson Affidavit in
Support Of Defendant's Motion To Disallow Costs
And Attorney Fees

RPLY

CCKHAMSA

Reply Memorandum In Support Of Motion To
Disallow Costs And Attorney Fees

Lynn G Norton

RPLY

CCKHAMSA

Reply Memorandum In Support Of Motion for
Modification And/Or Correction Of Arbitration
Award

Lynn G Norton

10/2/2013

DCHH

DCKORSJP

Hearing result for Motion scheduled on
Lynn G Norton
10/02/2013 02:45 PM: District Court Hearing Heh
Court Reporter: Christie Valcich
Number of Transcript Pages for this hearing
estimated: Less than 100 Motion to Confirm
Arbitrators Award & Memo of Atty Fees & Costs &
Prejudgment Interest

10/16/2013

NOSV

CCHOLMEE

Notice Of Service

Lynn G Norton

10/21/2013

NOTS

CCSWEECE

Notice Of Service of Discovery

Lynn G Norton

11/13/2013

NOTS

MCBIEHKJ

Notice Of Service

Lynn G Norton

'11/14/2013

DEOP

DCKORSJP

Memorandum Decision and Order on Motions on Lynn G Norton
Arbitration Award

11/19/2013

AFFD

CCMARTJD

Affidavit of Interest Amount and Attorney Fee
Amount Due

11/25/2013

MOTN

CCHEATJL

Motion To Compel

Lynn G Norton

Lynn G Norton

Lynn G Norton
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Peggy Cedillo vs. Farmers Insurance Co of Idaho

Peggy Cedillo vs. Farmers Insurance Co of Idaho
Date

Code

User

11/25/2013

AFSM

CCHEATJL

Affidavit Of Jon M Steele In Support Of Plaintiff's Lynn G Norton
Motion

BREF

CCHEATJL

Brief In Support Of Plaintiff's Motion To Compel

·HRSC

CCHEATJL

Notice Of Hearing Scheduled (Motion to Compel Lynn G Norton
12/11/2013 02:45 PM)

11/27/2013

NOTC

CCHEATJL

Notice Of Unavailability

12/6/2013

AFFD

CCHOLMEE

Supplemental Affidavit of Jon M Steele in Suport Lynn G Norton
of Motion

12/9/2013

NOTS

CCVIDASL

Notice Of Service of Discovery

Lynn G Norton

AFFD

CCVIDASL

Affidavit of Peter J Johnson in Response to
Motion to Compel

Lynn G Norton

MEMO

CCVIDASL

Defendants Memorandum in Response to
Plaintiffs Motion to Compel Discovery

Lynn G Norton

12/10/2013

AFFD

TCRUDZES

Second Supplemental Affidavit of Jon M. Steele
in Support of Plaintiff's Motion to Compel

Lynn G Norton

12/11/2013

JDMT

DCKORSJP

Judgment

Lynn G Norton

APSC

CCTHIEBJ

Appealed To The Supreme Court

Lynn G Norton

NOTA

CCTHIEBJ

NOTICE OF APPEAL

Lynn G Norton

CDIS

DCKORSJP

Civil Disposition entered for: Farmers Insurance
Company Of Idaho, Defendant; Cedillo, Peggy,
Plaintiff. Filing date: 12/11/2013

Lynn G Norton

DCHH

DCKORSJP

Hearing result for Motion to Compel scheduled
Lynn G Norton
on 12/11/2013 02:45 PM: District Court Hearing
Held
Court Reporter: Penny Tardiff
Number of Transcript Pages for this hearing
estimated: Less than 100

HRSC

DCKORSJP

Hearing Scheduled (Motion to Compel
01/29/2014 03:15 PM)

Lynn G Norton

12/12/2013

ORDR

DCKORSJP

Order on Amendment of Judgment

Lynn G Norton

12/18/2013

MEMO

CCNELSRF

Defs Memorandum RE: Jurisdication

Lynn G Norton

12/20/2013

ORDR

CCTHIEBJ

Order Re: Final Judgment - Supreme Court
Docket No. 41683

Lynn G Norton

1/2/2014

ORDR

CCTHIEBJ

Order to Withdraw Order Re: Final Judgment
Dated December 19, 2013 - Supreme Court
Docket No. 41683

Lynn G Norton

1/6/2014

RSPS

TCRUDZES

Response to Defendant's Memorandum RE:
Jurisdication

Lynn G Norton

1/29/2014

DCHH

DCKORSJP

Hearing result for Motion to Compel scheduled
Lynn G Norton
on 01/29/2014 03:15 PM: District Court Hearing
Held
Court Reporter: No Court Reporter (telephonic, in
chambers)
Number of Transcript Pages for this hearing
estimated: Less than 100
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Peggy Cedillo vs. Farmers Insurance Co of Idaho

Peggy Cedillo vs. Farmers Insurance Co of Idaho
Date

Code

User

1/29/2014

ORDR

DCKORSJP

Order Staying Proceedings

Lynn G Norton

STAT

DCKORSJP

STATUS CHANGED: inactive

Lynn G Norton

1/31/2014

NOTC

TCWEGEKE

Notice of Transcript Lodged - Supreme Court No. Lynn G Norton
41683

2/18/2014

MOTN

TCLAFFSD

Motion For Additions To The Clerk's Record On
Appeal Pursuant To I.AR. 29

2/27/2014

OPPO

CCHOLMEE

Defendant/ Appellant's Non Opposition to
Lynn G Norton
Plaintiff/Respondent's Motion for Additions to the
Clerk Record on Appeal

3/4/2014

ORDR

DCKORSJP

Order Granting Additions to the Clerk's Record on Lynn G Norton
Appeal Pursuant to I.AR. 29

CCTHIEBJ

Miscellaneous Payment: Clerk's Record Paid by:
Farmers Insurance Company Of Idaho Receipt
number: 0028514 Dated: 3/17/2014 Amount:
$70.85 (Check)

Lynn G Norton

3/17/2014

Judge

Lynn G Norton

3/21/2014

NOTC

CCHOLMEE

Notice of Filing Supersedeas Bond on Appeal

Lynn G Norton

7/2/2014

NOTC

CCTHIEKJ

Notice of Unavailability

Lynn G Norton

3/4/2015

OPIN

CCJOHNLE

Opinion Filed - Supreme Court Docket No. 41683 Lynn G Norton

3/6/2015

OPIN

CCJOHNLE

Substitue Opinion Filed - Supreme Court Docket
No.41683

3/30/2015

REMT

CCJOHNLE

Remittitur - Affirmed - Supreme Court Docket No. Lynn G Norton
41683

4/1/2015

NOTC

CCRADTER

Notice of Unavailability

Lynn G Norton

4/8/2015

HRSC

DCKORSJP

Hearing Scheduled (Scheduling Conference
05/07/2015 02:30 PM)

Lynn G Norton

DCKORSJP

Order for SchedulingConference and Order Re:
Motion Practice

Lynn G Norton
Lynn G Norton

Lynn G Norton

4/28/2015

NOSV

CCBARRSA

Notice Of Service of Discovery

5/4/2015

NOTC

TCMEREKV

Notice Of Withdrawal And Substitution Of
Lynn G Norton
Counsel (Jack Gjording + Julianne Hall for Peter
Johnson)

5/7/2015

DCHH

DCKORSJP

Hearing result for Scheduling Conference
scheduled on 05/07/2015 02:30 PM: District
Court Hearing Held
Court Reporter: Susan Gambee
Number of Transcript Pages for this hearing
estimated: Less than 100

Lynn G Norton

HRSC

DCKORSJP

Hearing Scheduled (Scheduling Conference
05/28/2015 02:30 PM)

Lynn G Norton

DCHH

DCKORSJP

Hearing result for Scheduling Conference
scheduled on 05/28/2015 02:30 PM: District
Court Hearing Held
Court Reporter: No Court Reporter
Number of Transcript Pages for this hearing
estimated: Less than 100

Lynn G Norton

MOTN

CCGRANTR

Plaintiff's Renewed Motion to Compel

Lynn G Norton

5/28/2015
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Peggy Cedillo vs. Farmers Insurance Co of Idaho
Date

Code

User

5/28/2015

DECL

CCGRANTR

Declaration of Jon M Steele in Support of
Cedilla's Renewed Motion to Compel

Lynn G Norton

MEMO

CCGRANTR

Memorandum in Support of Plaintiff's Renewed
Motion to Compel

Lynn G Norton

HRSC

DCKORSJP

Hearing Scheduled (Status Conference
01/21/2016 02:30 PM)

Lynn G Norton

HRSC

DCKORSJP

Hearing Scheduled (Pretrial Conference
02/04/2016 02:30 PM)

Lynn G Norton

HRSC

DCKORSJP

Hearing Scheduled (Jury Trial 03/07/2016 08:30 Lynn G Norton
AM) 6 days

DCKORSJP

Notice of Trial Setting and Order Governing
Further Proceedings

Lynn G Norton

NOTH

TCLAFFSD

Notice Of Hearing

Lynn G Norton

HRSC

TCLAFFSD

Hearing Scheduled (Hearing Scheduled
06/25/2015 02:45 PM) Plaintiff's Renewed
Motion To Compel

Lynn G Norton

6/9/2015

MODQ

CCGRANTR

Defendant's Motion To Disqualify Under Rule
40(d)(1)

Lynn G Norton

6/12/2015

MISC

CCSNELNJ

Objection to Trial Date of March 7th, 2016

Lynn G Norton

6/15/2015

OPPO

CCHOLDKJ

Defendant's Opposition to Plaintiff's Objection to
Trial Date of March 7, 2016

Lynn G Norton

AMEN

CCGRANTR

Amended Notice of Hearing

Lynn G Norton

HRVC

CCGRANTR

Hearing result for Hearing Scheduled scheduled
on 06/25/2015 02:45 PM: Hearing Vacated
Plaintiff's Renewed Motion To Compel

Lynn G Norton

HRSC

CCGRANTR

Hearing Scheduled (Motion 07/16/2015 02:45
PM) Plaintiff's Renewed Motion to Compel

Lynn G Norton

6/26/2015

STIP

CCHOLDKJ

Stipulation for the Release and Return of the
Orifinal Supersedeas Bond

Lynn G Norton

7/9/2015

MOTN

CCSNELNJ

Motion for Pretrial Conference

Lynn G Norton

MOTN

CCSNELNJ

Motion to Stay Discovery and Dispositive Motion
Deadlines

Lynn G Norton

MOTN

CCSNELNJ

Motion for Entry of Scheduling Order .

Lynn G Norton

OPPO

TCLAFFSD

Defendant Opposition To Plaintiff's Renewed
Motion To Compel

Lynn G Norton

AFFD

TCLAFFSD

Affidavit of Julianne S Hall In Support of
Defendant's Opposition To Plaintiff's Renewed
Motion To compel

Lynn G Norton

7/10/2015

NOTC

CCKINGAJ

Notice of Compliance [RE: Stipulated Scheduling Lynn G Norton
Deadlines Per the Court's Notice of Trial Setting &
Order Governing Further Proceedings Dated
June 1, 2015]

7/16/2015

DECL

CCBARRSA

Declaration of Irving Paul in Support of Plaintiff's
Renewed Motion to Compel

6/1/2015

6/8/2015

Judge

Lynn G Norton
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Peggy Cedillo vs. Farmers Insurance Co of Idaho

Peggy Cedillo vs. Farmers Insurance Co of Idaho
Judge

Date

Code

User

7/16/2015

DCHH

DCKORSJP

Hearing result for Motion scheduled on
Lynn G Norton
07/16/2015 02:45 PM: District Court Hearing Hele
Court Reporter: Penny Tardiff
Number of Transcript Pages for this hearing
estimated: Less than 100 Plaintiff's Renewed
Motion to Compel

HRSC

DCKORSJP

Hearing Scheduled (Motion to Compel
08/20/2015 02:45 PM)

Lynn G Norton

ORDR

DCKORSJP

Order Releasing and Returning Original
Supersedeas Bond No. CGB9106671

Lynn G Norton

DEOP

DCKORSJP

Memorandum Decision and Order Granting
Lynn G Norton
Plaintiff's Renewed Motion to Compel and Notice
of Hearing

7/24/2015

NOSC

CCGARCOS

Notice Of Substitution Of Counsel for Defendant
(Jeffrey A Thompson for Defendant)

8/13/2015

OPPO

CCLOWEAD

Defendant's Opposition to Plaintiff's Verified
Lynn G Norton
Memorandum of Attorney Fees
[RE: Order Granting Plaintiff's Renewed Motion to
Compel]

AFFD

CCLOWEAD

Affidavit of Julianne S. Hall in Support of
Lynn G Norton
Defendant's Opposition to Plaintiff's Verified
Memorandum of Attorney Fees
[RE: Order Granting Plaintiff's Renewed Motion to
Compel]

NOTS

CCLOWEAD

Notice Of Service Of Discovery

Lynn G Norton

NOTH

CCMYERHK

Notice Of Hearing

Lynn G Norton

HRSC

CCMYERHK

Hearing Scheduled (Motion 09/03/2015 02:45
Lynn G Norton
PM) Plaintiff's Motion for Entry of Scheduling
order, motion for stay of discovery and dispositive
motion deadlines, and motion for pretrail
conference

MOTN

CCHEATJL

Motion For In Camera Review Of Doscuments

DECL

CCHEATJL

Declaration Of Jon M Steele In Support Of Motio Lynn G Norton
For In Camera Review Of Documents Claimed As
Privileged

8/19/2015

NOTS

CCMYERHK

Notice Of Service

8/20/2015

DCHH.

DCKORSJP

Hearing result for Motion to Compel scheduled
Lynn G Norton
on 08/20/2015 02:45 PM: District Court Hearing
Held
Court Reporter: Penny Tardiff
Number of Transcript Pages for this hearing
estimated: Less than 100

NOTS

CCGARCOS

Notice Of Service of Discovery

Lynn G Norton

NOTH

CCMYERHK

Notice Of Hearing Re: Defendant's Objection to
Plaintiff's Motion For Attorney Fees 9.3.15 @
2:45pm

Lynn G Norton

7/17/2015

8/14/2015

8/21/2015

Lynn G Norton

Lynn G Norton

Lynn G Norton
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Peggy Cedillo vs. Farmers Insurance Co of Idaho
Date

Code

User

8/31/2015

RPLY

CCWRIGRM

Reply to Defendants Opposition to Plaintiffs
Verified Memorandum of Attorney Fees

9/3/2015

DCHH

DCKORSJP

Hearing result for Motion scheduled on
Lynn G Norton
09/03/2015 02:45 PM: District Court Hearing Heh
Court Reporter: Penny Tardiff
Number of Transcript Pages for this hearing
estimated: Less than 100 Plaintiff's Motion for
Entry of Scheduling order, motion for stay of
discovery and dispositive motion deadlines, and
motion for pretrail conference

9/11/2015

MISC

DCKORSJP

Disclosure

Lynn G Norton

9/16/2015

DEOP

DCKORSJP

Memorandum Decision and Order Granting in
Part Plaintiff's Renewed Motion to Compel

Lynn G Norton

DEOP

DCKORSJP

Memorandum Decision and Order
Denying/Granting in Part Attorney Fees for
Plaintiff, Entering a Scheduling Order, and
Denying Motions to Stay or Set Another PreTrial
Conference

Lynn G Norton

ORDR

DCKORSJP

Order for Scheduling and Planning

Lynn G Norton

9/24/2015

NOTC

CCMYERHK

Notice Of Compliance

Lynn G Norton

9/30/2015

MEMO

CCBARRSA

Second Verified Memorandum of Attorney Fees

Lynn G Norton

10/2/2015

MOTN

TCLAFFSD

Defendant's Motion To Compel Discovery
Responses And Request For Sanctions

Lynn G Norton

AFSM

TCLAFFSD

Affidavit of Julianne S Hall In Support Of Motion
to Compel Discovery Responses And Request
For Sanctions

Lynn G Norton

NOTH

TCLAFFSD

Notice Of Hearing Re: Defendant's Motion To
Compel Discovery Responses And Request For
Sanctions

Lynn G Norton

HRSC

TCLAFFSD

Hearing Scheduled (Motion 10/22/2015 02:45
Lynn G Norton
PM) To Compel Discovery Responses & Request
For Sanctions

NOHG

CCVIDASL

Notice Of Hearing Re Defendants Motion for
Partial Summary Judgment (11.12.15@ 2:45
PM)

Lynn G Norton

NOHG

CCVIDASL

Notice Of Hearing Re Defendants Motion for
Summary Judgment (12.10.15 @2:45 PM)

Lynn G Norton

HRSC

CCVIDASL

Hearing Scheduled (Motion for Partial Summary Lynn G Norton
Judgment 11/12/2015 02:45 PM)

HRSC

CCVIDASL

Hearing Scheduled (Motion for Summary
Judgment 12/10/2015 02:45 PM)

Lynn G Norton

MOTN

CCVIDASL

Lynn G Norton

AFFD

CCVIDASL

Defendants Motion to Amend Courts Order for
Scheduling and Planning
Affidavit of Julianne S Hall in Support of
Defendants Motion to Amend Courts Order for
Scheduling and Planning

10/7/2015

10/8/2015

Judge
Lynn G Norton

Lynn G Norton
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Peggy Cedillo vs. Farmers Insurance Co of Idaho
Date

Code

User

10/8/2015

NOHG

CCVIDASL

Notice Of Hearing Re Motion to Amend Courts
Order for Scheduling and Planning (10.22.15 @
2:45 PM)

Lynn G Norton

10/14/2015

MOTN

CCBARRSA

Defendant's Motion to Disallow and Objection to
Plaintiffs Second Verified Memorandum of Fees

Lynn G Norton

AFFD

CCBARRSA

Affidavit of Julianne S. Hall in Support of
Defendant's Motion to Disallow and Objection to
Plaintiffs Second Verified Memorandum of Fees

Lynn G Norton

MEMO

CCBARRSA

Defendant's Memorandum in Support Motion to
Disallow and Objection to Plaintiffs Second
Verified Memorandum of Fees

Lynn G Norton

RSPN

CCLOWEAD

Response To Defendant's Motion to Compel
Lynn G Norton
Discovery Responses and Request for Sanctions

RSPN

CCLOWEAD

Response To Defendant's Motion to Amend
Court's Order for Scheduling and Planning

Lynn G Norton

DECL

CCLOWEAD

Declaration of Jon M. Steele in Response to
Defendant's Motion to Amend Court's Order for
Scheduling and Planning

Lynn G Norton

NOHG

CCVIDASL

Notice Of Hearing Re Defendants Motion to
Lynn G Norton
Disallow and Objection to Plaintiffs Second
Verified Memorandum of Fees (10.30.15 @ 3:00
PM)

HRSC

CCVIDASL

Hearing Scheduled (Motion 10/30/2015 03:00
PM) Motion to Disallow and Objection to
Plaintiffs Second Verified Memorandum of Fees

Lynn G Norton

MOTN

TCHEISLA

Defendant's Motion for Partial Summary
Judgment

Lynn G Norton

MEMO

TCHEISLA

Defendant's Memorandum in Support of Motion
for Partial Summary Judgment

Lynn G Norton

AFFD

TCHEISLA

Affidavit of Julianne S. hall in Support of
Defendant's Motion for Partial Summary
Judgments

Lynn G Norton

AMEN

TCHEISLA

Amended Notice of Hearing Re: Defendant's
Motion for Partial Summary Judgment (11/19/15
@2:45 pm)

Lynn G Norton

HRSC

TCHEISLA

Hearing Scheduled (Motion 11/19/2015 02:45
PM)

Lynn G Norton

REPL

CCGARCOS

Defendant's Reply In Support of Motion to Amend Lynn G Norton
Court's Order for SCheduling and Planning

REPL

CCGARCOS

Defendant's Reply in Support of Motion to
Compel Discovery Responses and Request for
Sanctioins

Lynn G Norton

AFFD

CCGARCOS

Affidavit of Jack's GJording in Support of
Defendant's Reply in Support of Motion to
Compel Discovery Responses and Request for
Sanctions

Lynn G Norton

10/15/2015

10/16/2015

10/19/2015

Judge
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10/22/2015

DCHH

DCKORSJP

Hearing result for Motion scheduled on
Lynn G Norton
10/22/2015 02:45 PM: District Court Hearing Heh
Court Reporter: Penny Tardiff
Number of Transcript Pages for this hearing
estimated: Less than 100 To Compel Discovery
Responses & Request For Sanctions and
Defendants Motion to Amend Courts Order for
Scheduling and Planning

HRVC

DCKORSJP

Hearing result for Motion for Partial Summary
Judgment scheduled on 11/12/2015 02:45 PM:
Hearing Vacated

Lynn G Norton

RSPS

CCMYERHK

Response To Defendant's Motion To Disallow
and Objection To Plaintiff's Second Verified
Memorandum of Fees

Lynn G Norton

NOTS

CCMYERHK

Notice Of Service

Lynn G Norton

10/27/2015

REPL

CCMYERHK

Reply In Support of Defendant's Motion To
Disallow And Objection to Plaintiff's Second
Verified Memorandum of Fees

Lynn G Norton

10/28/2015

NOTS

CCWRIGRM

Notice Of Service of Discovery

Lynn G Norton

10/30/2015

HRVC

DCKORSJP

Hearing result for Motion scheduled on
Lynn G Norton
10/30/2015 03:00 PM: Hearing Vacated Motion
to Disallow and Objection to Plaintiffs Second
Verified Memorandum of Fees

11/2/2015

NOTS

CCMYERHK

Notice Of Service

AMEN

CCVIDASL

Amended Notice of Hearing Re Defendants
Lynn G Norton
Motion to Disallow and Objection to Plaintiffs
Second Verified Memorandum of Fees (11.19.15
@2:45 PM)

ORDR

DCKORSJP

Amended Order for Scheduling and Planning

Lynn G Norton

ORDR

DCKORSJP

Order Granting Defendant's Motion to Compel

Lynn G Norton

MISC

CCHYSEKB

Joint Status Report

Lynn G Norton

MOTN

CCSNELNJ

Defendant's Second Motion to Compel

Lynn G Norton

AFFD

CCSNELNJ

Affidavit of Julianne S. Hall in Support of
Defendants Second Motion to Compel

Lynn G Norton

NOTH

CCSNELNJ

Notice Of Hearing Re: Defendant's Second
Motion to Compel (11/19/15@ 2:45 p.m)

Lynn G Norton

HRSC

CCSNELNJ

Hearing Scheduled (Motion 11/19/2015 02:45
PM) Motion to Compel

Lynn G Norton

NOTH

CCLOWEAD

Notice Of Hearing (11-19-15@ 2:45)

Lynn G Norton

MOTN

CCBARRSA

Motion for Summary Judgment Concerning
Unenforceability of Offset Clause

Lynn G Norton

BREF

CCBARRSA

Brief in Support of Motion for Summary Judgment Lynn G Norton
Concerning Unenforceability of Offset Clause and
in Opposition to Defendant's Motion for Partial
Summary Judgment

10/23/2015

11/3/2015

11/5/2015

Judge

Lynn G Norton
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11/5/2015

DECL

CCBARRSA

Declaration of Jon M. Steele in Support of
Lynn G Norton
Plaintiffs Motion for Summary Judgment
Concerning Unenforceability of Offset Clause and
in Opposition to Defendant's Motion for Summary
Judgment

NOHG
REQU
MOTN
MEMO

CCBARRSA
CCBARRSA
CCBARRSA
CCBARRSA

Notice Of Hearing (11/10/15@ 2:45 pm)

Lynn G Norton

Plaintiffs Request for Judicial Notice

Lynn G Norton

Plaintiffs Motion to Compel

Lynn G Norton

Memorandum in Support of Plaintiffs Motion to
Compel

Lynn G Norton

DECL

CCBARRSA

Declaration of Jon M. Steele in Support of
Cedilla's Motion to Compel

Lynn G Norton

NOHG
MOTN

Notice Of Hearing (11/19/15@ 02:45 pm)

Lynn G Norton

Motion to Shorten Time

Lynn G Norton

DECL

CCBARRSA
CCBARRSA
CCBARRSA

NOHG
NOTS
RPLY

CCBARRSA
CCLOWEAD
CCMARTJD

AFFD

11/12/2015

11/13/2015

11/16/2015,

Judge

Declaration of Jon M. Steele in Support of Motion Lynn G Norton
to Shorten Time
Notice Of Hearing (11 /19/15 @ 2: 45pm )

Lynn G Norton

(2) Notice Of Service

Lynn G Norton

Reply and Opposition to Motion for Summary
Judgment

Lynn G Norton

Affidavit in Support of Opposition

Lynn G Norton

OPPO

CCMARTJD
CCMARTJD

Opposition to Motion to Compel and Request for
Judicial Notice

Lynn G Norton

AFFD

CCMARTJD

Affidavit in Support of Opposition to Motion to
Compel and Request for Judicial Notice

Lynn G Norton

AFFD

CCBARRSA

Affidavit of Julianne S. Hall in Support of
Defendant's Opposition to Plaintiffs Motion to
Compel and Memorandum in Support of Motion
for Protective Order

Lynn G Norton

MOTN

CCMARTJD

Motion for Protective Order

Lynn G Norton

OPPO

TCLAFFSD

Defendant's Opposition To Plaintiffs Motion to
Compel And Memorandum In Support of Motion
For Protective Order

Lynn G Norton

REPL

CCBUTTAR

Reply In Support Of Plaintiffs Motion to Compel Lynn G Norton
And In Support Of Plaintiffs Request For Judicial
Notice

DECL

CCBUTTAR

Declaration Of Jon M. Steele In Support Of
Plaintiffs Motion To Compel And In Support Of
Plaintiffs Request For Judicial Notice

Lynn G Norton

REPL ·

CCBUTTAR

Reply In Support Of Plaintiffs Motion For
Summary Judgment And In Opposition To
Farmers' Motion For Partial Summary Judgment

Lynn G Norton
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11/16/2015

DECL

CCBUTTAR

Declaration Of Jon M. Steele In Support Of
Plaintiffs Reply To Defendant's Opposition To
Plaintiffs Motion For Summary Judgment
Concerning Unenforceeability Of Offset Clause

Lynn G Norton

CCBUTTAR
CCBARRSA

Plaintiffs Expert Witness Disclosure

Lynn G Norton

11/17/2015

MISC
MOTN

Motion to Shorten Time Re: Defendant's Motion
for Protective Order

Lynn G Norton

NOHG

CCBARRSA

Notice Of Hearing Re: Defendant's Motion for
Protective Order (11/19/15@ 02":45pm)

Lynn G Norton

RSPN

CCLOWEAD

Plaintiffs Response to Defendant's Second
Motion to Compel

Lynn G Norton

DECL

CCLOWEAD

Declaration of Jon M. Steele in Support of
Plaintiffs Response to Defendant's Second
Motion to Compel

Lynn G Norton

MOTN

CCGARCOS

Motion for Leave to Amend Complaint to Add
Claims for Punitive Damages and Negligent
Adjustment of UIM Claim

Lynn G Norton

MEMO

CCGARCOS

Memorandum in Support of Plaintiffs Motion for
Leave to Amend Complaint to Add Claims for
Punitive Damages and Negligent Adjustment of
UIM Claim

Lynn G Norton

DECL

CCGARCOS

Declaration of Jon M. Steele in Support of
Plaintiffs 1\/lotion for Leave to Amend Complaint
to Add Claims for Punitive Damages and
Negligent Adjustment of UIM Claim

Lynn G Norton

NOTH
DCHH

CCGARCOS
DCKORSJP

Notice Of Hearing (12/10/2015@ 2:45pm)

Lynn G Norton

Hearing result for Motion for Partial Summary
Judgment scheduled on 11/19/2015 02:45 PM:
District Court Hearing Held
Court Reporter: Kim Madsen
Number of Transcript Pages for this hearing
estimated: Less than 100 and Defendants
Motion to Disallow and Objection to Plaintiffs
Second Verified Memorandum of Fees

Lynn G Norton

DCHH

DCKORSJP

Hearing result for Motion scheduled on
Lynn G Norton
1 '1/19/2015 02:45 PM: District Court Hearing Hele
Court Reporter: Kim Madsen
Number of Transcript Pages for this hearing
estimated: Less than 100 Motion to Compel &
Motion for Summary Judgment

MOTN

CCMYERHK

Defendant's Second Motion For Protective Order Lynn G Norton
and Motion In Limine Regarding Dr. Wilson

MEMO

CCMYERHK

Defendant's Memorandum in Support of Second Lynn G Norton
Motion For Protective Order And Motion In Limine
Regarding Dr. Wilson

AFFD

CCMYERHK

Lynn G Norton
Affidavit of Julianne S Hall In Support of
Defendnat's Second Motion For Protective Order

11/18/2015

11/19/2015

11/25/2015

Judge
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11/25/2015

NOTH

CCMYERHK

(2)Notice Of Hearing Re: Defendnat's motion For Lynn G Norton
Protective Order and Re: Defendant's Second
Motion For Protective Order

MOTN

CCLOWEAD

Plaintiffs Fifth Motion to Compel

Lynn G Norton

DECL

CCLOWEAD

Lynn G Norton

NOTH

CCLOWEAD

Declaration of Jon M. Steele in Support of
Cedilla's Fifth Motion to Compel
Notice Of Hearing (12/10/15 @2:45 PM)

AMEN

TCLAFFSD

Amended Notice of Hearing Re: Defendant's
Second Motion For Protective Order & Motion In
Limine Re Dr. Wilson

Lynn G Norton

ORDR

DCKORSJP

Order Denying Plaintiffs Motion to Compel and
Granting Defendant's Second Motion to Compel

Lynn G Norton

DEOP

DCKORSJP

Memorandum Decision and Order Granting in
Part Plaintiffs Second Memorandum of Fees

Lynn G Norton

DEOP

DCKORSJP

Memorandum Decision and Order Granting
Summary Judgment on Count Ill

Lynn G Norton

JDMT

DCKORSJP

Judgment (dismissing Count Ill in the First
Amended Petition with prejudice)

Lynn G Norton

NOTC

CCMARTJD

Notice of Vacating Plaintiffs Fifth Motion to
Compel

Lynn G Norton

AMEN

CCLOWEAD

Amended Notice of Hearing Re: Defendant's
Motion for Summary Judgment (1/7/16 @ 2:45
PM)

Lynn G Norton

HRSC

CCLOWEAD

Hearing Scheduled (Motion for Summary
Judgment 01/07/2016 02:45 PM)

Lynn G Norton

AMEN

CCSNELNJ

Lynn G Norton

MOTN

CCLOWEAD

Second Amended Notice of Hearing Re:
Defendant's Second Motion for Protective Order
and motion in Limine RE Dr. Wilson
Defendant's Third Motion for Protective Order

MEMO

CCLOWEAD

Defendant's Memorandum in Support of Third
Lynn G Norton
Motion for Protective Order and Reply in Support
of Defendant's First Motion for Protective Order

NOTH

CCLOWEAD

Notice Of Hearing Re: Defendant's Third Motion
for Protective Order

Lynn G Norton

MOTN

CCLOWEAD

Motion to Shorten Time Re: Defendant's Third
Motion for Protective Order

Lynn G Norton

AMEN

CCVIDASL

Amended Notice of Hearing Re Defendants Third Lynn G Norton
Motion for Protective Order (12.10.15 @2:45 PM)

AFFD

CCJOHNLE

Affidavit of Julianne S. Hall in Support of
Defendant's Third Motion for Protective Order

Lynn G Norton

MOTN

CCMARTJD

Motion for Summary Judgment

Lynn G Norton

MEMO

CCLOWEAD

Lynn G Norton

AFFD

CCLOWEAD

Defendant's Memorandum in Support of Motion
for summary Judgment
Affidavit of Ron Ramsey in Support of
Defendant's Motion for Summary Judgment

11/30/2015

12/2/2015

12/7/2015

12/8/2015

Judge

Lynn G Norton

Lynn G Norton

Lynn G Norton
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12/8/2015

AFFD

CCLOWEAD

Affidavit of Shannon Purvis M.E.D., CRC in
Support of Defendant's Motion for Summary
Judgment

AFFD

CCLOWEAD

Affidavit of Richard W. Wilson M.D. in Support of Lynn G Norton
Defendant's Motion for Summary Judgment

AFFD

CCLOWEAD

Affidavit of Mark S. Williams, D.O. in Support of
Defendant's Motion for Summary Judgment

Lynn G Norton

AFFD

CCLOWEAD

Affidavit of Counsel in Support of in Defendant's
Motion for Summary Judgment

Lynn G Norton

STIP

CCMARTJD

Stipulation Extending Deadline for Expert
Depositions

Lynn G Norton

AMEN

TCLAFFSD

Amended Notice of Hearing (1. 7.15 at 2:45PM)

Lynn G Norton

AMEN

TCLAFFSD

Amended Notice Of Taking Deposition Duces
Tecum of Jon M Steele

Lynn G Norton

NOTC

TCLAFFSD

Notice Vacating Hearing Re: Defendant's Motion
For Protective Order

Lynn G Norton

NOTC

TCLAFFSD

Notice Vacating Hearing Re: Defendant's Third
Motion For Protective Order

Lynn G Norton

HRVC

TCLAFFSD

Hearing result for Motion to Compel scheduled
on 12/10/2015 02:45 PM: Hearing Vacated &
Motions for Protective Order, Motion to Amend
Complaint and Motion for Protective Order

Lynn G Norton

12/10/2015

NOTC

TCLAFFSD

Notice Vacating Hearing Re: Defendant's Second Lynn G Norton
Motion For Protective Order & Motion In Limine
Re Dr Wilson

12/11/2015

AMEN

TCLAFFSD

Lynn G Norton
Second Amended Notice of Hearing (1.7.16 at
2:45 PM) Motion For Leave To Amend Complaint
To Add Claims For Punitive Damages &
Negligent Adjustment of UIM Claim

12/14/2015

MEMO

CCHEATJL

Verified Memorandum Of Attorney Fees Related
To Obtaining This Court's Order Denying
Plaintiff's Motion To Compel and Granting
Defendant's Second Motion To Compel

Lynn G Norton

MISC

CCZUBEDK

Defendant Farmers Insurance Company of
Idaho's Disclosure of Expert Witnesses

Lynn G Norton

MOTN

CCLOWEAD

Defendant's Motion to Enforce November 30,
Lynn G Norton
2015 Order and Third Motion to Compel Plaintiff's
Supplemental Discovery Responses

AFFD

CCLOWEAD

Affidavit of Julianne S. Hall in Support of
Lynn G Norton
Defendant's Motion to Enforce November 30,
2015 Order and Third Motion to Compel Plaintiff's
Supplemental Discovery Responses

NOTC

CCLOWEAD

Notice of Nonopposition to Defendant's Verified
Memorandum of Attorney Fees Related to
Obtaining this Court's Order Denying Plaintiff's
Motion to Compel and Granting Defendant's
Second Motion to Compel

12/9/2015

12/15/2015

Lynn G Norton

Lynn G Norton
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12/16/2015

NOTC

CCJOHNLE

Notice of Vacating Deposition Duces Tecum of
Jon M. Steele

Lynn G Norton

12/17/2015

NOSV

CCBARRSA

Notice Of Service of Discovery

Lynn G Norton

12/18/2015

NOTS

CCMYERHK

Notice Of Service

Lynn G Norton

12/22/2015

NOTH

TCLAFFSD

Notice Of Hearing (1.7.16 at 2:45 PM)
Memorandum of Attorney Fees

Lynn G Norton

NOTH

TCLAFFSD

Notice Of Hearing Re : Defendant's Second
Motions In Limine

Lynn G Norton

HRSC

TCLAFFSD

Hearing Scheduled (Motion in Limine
02/04/2016 02:45 PM)

Lynn G Norton

STIP

CCVIDASL

Stipulation Extending Deadline for Expert
Depositions

Lynn G Norton

MISC·
MISC

CCVIDASL

Plaintiffs Lay Witness Disclosure

Lynn G Norton

CCJOHNLE

Defendant Farmers Insurance Company of
Idaho's Disclosure of Lay Witnesses

Lynn G Norton

12/23/2015

12/24/2015

12/29/2015

12/30/2015

Judge

'

MOTN
MEMO

CCMARTJD

Motion in Limine

CCMARTJD

Memorandum in Support of Motion in Limine

Lynn G Norton

DECL

CCBARRSA

Amended Declaration of Jon M. Steeele in
Support of Plaintiff's Motion for Leave to Amend
Complaint to Add Claims for Punitive Damages
and Negligent Adjustment of UIM Claim

Lynn G Norton

RESP

CCBARRSA

Cedillo's Response in Opposition to Defendant's
Motion for Summary Judgment

Lynn G Norton

DECL

CCBARRSA

Declaration of Jon M. Steele in Opposition to
Defendant's Motion for Summary Judgment

Lynn G Norton

MOTN
DECL

CCBARRSA
CCBARRSA

Motion to Strike

Lynn G Norton

Declaration of Jon M. Steele in Support of
Plaintiff's Motion to Strike

Lynn G Norton

MEMO

CCBARRSA

Memorandum in Support of Plaintiff's Motion to
Strike

Lynn G Norton

NOHG
DECL'

CCBARRSA
CCPERKDL

Notice Of Hearing (01/07/2016)

Lynn G Norton

MISC

CCPERKDL

Response in Opposition to Defendants Motion to Lynn G Norton
Enforce November 30, 2015 Order and Third
Motion to Compel Plaintiffs Supplemental
Discovery Responses

NOTC

CCPERKDL

Notice of Nonopposition to Defendants first
Motion in Limine

Lynn G Norton

AMEN

CCMARTJD

Amended Notice of Taking Deposition of Jon
Steele

Lynn G Norton

NOHG

CCMARTJD

Notice Of Hearing re Motion to Enforce Order
(2.4.16@2:45pm)

Lynn G Norton

Lynn G Norton

Declaration of Jon M Steele in Opposition to
Lynn G Norton
Defendants Motion to Enforce November 30,
2015 Order and Third Motion to Compel Plaintiffs
Supplemental Discovery Responses
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12/31/2015

OPPO

CCMARTJD

Opposition to Motion for Leave ti Amend
Complaint

Lynn G Norton

AFFD

CCMARTJD

Affidavit in SUpport of Opposition to Motion for
Leave to Amend Complaint

Lynn G Norton

AFFD

CCMARTJD

Affidavit of Counsel in Support of Opposition to
Motion for Leave to Amend

Lynn G Norton

OPPO

CCMARTJD

Defendants Opposition to Motion for Leave

Lynn G Norton

OPPO

CCMARTJD

Opposition to Plaintiffs Motion to Strike

Lynn G Norton

RPLY

CCVIDASL

Defendants Reply in Support of Motion for
Summary Judgment

Lynn G Norton

1/5/2016

STIP

CCVIDASL

Second Stipulation Extending Deadline for Expert Lynn G Norton
Depositions

1/6/2016

NODT

CCLOWEAD

Notice Of Taking Deposition Duces Tecum of
Peggy Cedillo

1/7/2016

DCHH

DCKORSJP

Hearing result for Motion for Summary Judgment Lynn G Norton
scheduled on 01/07/2016 02:45 PM: District
Court Hearing Held
Court Reporter: Penny Tardiff
Number of Transcript Pages for this hearing
estimated: Less than 100 & Motion For Leave To
Amend Complaint To Add Claims For Punitive
Damages & Negligent Adjustment of UIM Claim &
Memorandum of Attorney Fees
Motion to Strike

1/8/2016

MEMO

DCJOHNSI

Memorandum Decision and Order on Summary
Judgment, Amendment to Complaint

Lynn G Norton

ORDR

DCJOHNSI

Order Granting Fees and Costs to Defendant

Lynn G Norton

CERT

DCJOHNSI

Certificate Of Mailing

Lynn G Norton

NOSV

CCBARRSA

Notice Of Service of Discovery

Lynn G Norton

JDMT

DCKORSJP

Judgment

Lynn G Norton

1/11/2016

AMEN

CCLOWEAD

Amended Notice of Hearing Re: Defendant's
Motion in Limine (02/04/2016@ 2:45 PM)

Lynn G Norton

1/12/2016

NOTC

CCBOYIDR

Notice Vacating Audio-Visual Deposition Duces
Tecum of Ron Ramsey

Lynn G Norton

NOTS

CCATKIFT

Notice Of Service

Lynn G Norton

NODT

CCATKIFT

Notice Of Taking IRCP 30(b)(6) Deposition Duces Lynn G Norton
Tecum of Farmers Insurance Company of Idaho

NODT

CCATKIFT

Notice Of Taking Audio-Visual Deposition Duces Lynn G Norton
Tecum of Jeffrey Thomson

AMEN

CCATKIFT

Second Amended Notice of Taking Deposition
Duces Tecum of M. Jay Reinke

Lynn G Norton

NODT

CCATKIFT

Notice Of Taking Deposition Duces Tecum of
Candace Barrett

Lynn G Norton

NODT

CCATKIFT

Notice Of Taking Deposition Duces Tecum of
Thomas Conrad

Lynn G Norton

Lynn G Norton
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1/12/2016

NODT

CCATKIFT

Notice Of Taking Deposition Duces Tecum of
Kelly Stapleton

Lynn G Norton

NODT

CCATKIFT

Notice Of Taking Deposition Duces Tecum of
Shannon Purvis

Lynn G Norton

NODT

CCATKIFT

Notice Of Taking Deposition Duces Tecum of
David Reilly

Lynn G Norton

NODT

CCATKIFT

Notice Of Taking Deposition Duces Tecum of
Robbin Emerson

Lynn G Norton

NODT

CCATKIFT

Notice Of Taking Deposition Duces Tecum of
Bridget Nathan

Lynn G Norton

NODT

CCATKIFT

Notice Of Taking Deposition Duces Tecum of
Maria Torresani

Lynn G Norton

NODT

CCATKIFT

Notice Of Taking Deposition Duces Tecum of
Robert Anderson

Lynn G Norton

NODT

CCATKIFT

Notice Of Taking Deposition Duces Tecum of
Rodney Thayer

Lynn G Norton

AMEN

CCATKIFT

First Amended Notice of Taking Deposition
Duces Tecum of Ron Ramsey

Lynn G Norton

NODT

CCATKIFT

Notice Of Taking Deposition Duces Tecum of
Mark Williams, M.D.

Lynn G Norton

AMEN

CCATKIFT

First Amended Notice of Taking Deposition
Duces Tecum of Richard Wilson M.D.

Lynn G Norton

NOTC

CCATKIFT

Notice of Declination to Amend Complaint

Lynn G Norton

NOTA

TCSIMOSL

NOTICE OF APPEAL

Lynn G Norton

APSC

TCSIMOSL

Appealed To The Supreme Court

Lynn G Norton

DCHH

DCKORSJP

Lynn G Norton
Hearing result for Status Conference scheduled
on 01/21/2016 02:30 PM: District Court Hearing
Held
Court Reporter: Penny Tardiff
Number of Transcript Pages for this hearing
estimated: Less than 100

MECO

TCLAFFSD

Defendant's Memorandum of Cost

Lynn G Norton

JDMT

DCKORSJP

Final Judgment

Lynn G Norton

HRVC

DCKORSJP

Hearing result for Pretrial Conference scheduled
on 02/04/2016 02:30 PM: Hearing Vacated

Lynn G Norton

HRVC

DCKORSJP

Hearing result for Motion in Limine scheduled on Lynn G Norton
02/04/2016 02:45 PM: Hearing Vacated and
Motion to Enforce Order

HRVC

DCKORSJP

Hearing result for Jury Trial scheduled on
Lynn G Norton
03/07/2016 08:30 AM: Hearing Vacated 6 days

CDIS

DCKORSJP

Civil Disposition entered for: Farmers Insurance
Co of Idaho, Defendant; Cedillo, Peggy, Plaintiff.
Filing date: 1/22/2016

Lynn G Norton

STAT

DCKORSJP

STATUS CHANGED: Closed

Lynn G Norton

1/21/2016

1/22/2016

000018

Date: 3/16/2016

Fourth Judicial District Court - Ada County

Time: 11 :34 AM

ROA Report

User: TCWEGEKE

Case: CV-OC-2013-08697 Current Judge: Lynn G Norton

Page 17 of 17

Peggy Cedillo vs. Farmers Insurance Co of Idaho

Peggy Cedillo vs. Farmers Insurance Co of Idaho
Judge

Date

Code

User

1/26/2016

REQU

CCBARRSA

Defendant's Request for Additional Clerk's
Record on Appeal

Lynn G Norton

2/22/2016

NOTA

CCBOYIDR

Amended NOTICE OF APPEAL

Lynn G Norton

2/26/2016

DEOP.

DCKORSJP

Memorandum Decision and Order Denying
Defendant's 1/21/16 Memorandum of Costs

Lynn G Norton

3/9/2016

REQU

CCGARCOS

Plaintiffs Request for Additional Clerks Record on Lynn G Norton
Appeal

3/16/2016

NOTC

TCWEGEKE

Notice of Transcript Lodged - Supreme Court No. Lynn G Norton
43890
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NOV 2 5 2013
JOHN L. RUNFT (ISB # 1059)
JON M. STEELE (ISB # 1911)
1
RUNFT & STEELE LAW OFFICES, fLLC
1020 W. Main Street, Suite 400
i
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: JSteele(a),runftsteele.com

CHRISTOPHER D. RICH, Clerk
ByJERIHEATON
.
DEPUTY

I

Attorneys for Peggy Cedillo .

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO, an individual,
Plaintiff,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV OC 1308697

MOTION TO COMPEL

COMES NOW Plaintiff by and through her counsel of record, Jon M. Steele, and
pursuant to I.R.C.P. 37(a) moves to compel Defendants to produce answers to Plaintiffs First
Set of Interrogatories and Requests for Production of Documents served on August, 20, 2013.
This Motion is supported by the Af~davit of Steele and Plaintiffs Memorandum in
support filed herewith.
Plaintiff also requests an awar~ of attorney fees pursuant to IRCP 37(a)4.
Oral argument is requested.

.,
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DATED this

-'V day of November 2013.
2S
RUNFT & STEELE LAW OFFICES, PLLC

By:

\~

JON.STEELE
Attorney for Plaintiff
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this &S~~ay of November 2013, a true and
correct copy of the foregoing MOTION TO COMPEL was served upon opposing counsel as
follows:
Jeffrey A. Thomson
Elam Burke
251 E. Front St., Ste 300
Boise, ID 83702
Attorney for Farmers Insurance Company
Ofidaho
Peter J. Johnson
Johnson Law Group
103 E. Indiana Suite A
Spokane, WA 99207-2317
Attorney for Farmers Insurance Company
Ofidaho

_x__ Via Facsimile
_ _ Via Personal Delivery
Via U.S. Mail
Via E-mail

l

Via Facsimile
_ _ Via Personal Delivery
Via U.S. Mail
Via E-mail

RUNFT & STEELE LAW OFFICES, PLLC

By.

(

I ~~id

JONM.ELE
Attorney for Peggy C~dillo
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NO.----:::-Plb-:-::l1g~--nrt·~

--.-j~. . . . .

A.M.----P,.M-,

JOHN L. RUNFT (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFT & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83 702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: jmsteele@runftlaw.com

NOV 2 5 2013
CHRISTOPHER D. RICH, Clerk
By JERI HEATON
OEPUTY

Attorneys for Peggy Cedillo
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO, an individual,
Plaintiff,
vs.
FARMERS INSURANCE COMP ANY OF
IDAHO,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV OC 1308697

AFFIDAVIT OF JON M. STEELE IN
SUPPORT OF PLAINTIFF'S MOTION
TOCOMPEL

STATE OF IDAHO )

:ss
County of Ada

)

COMES NOW, Jon M. Steele, being over the age of eighteen years and competent to
make this Affidavit, after first being duly sworn, and upon his own personal knowledge, states as
follows:
1.

That I am an attorney in good standing with the Idaho State Bar and counsel for

Plaintiff in the above matter.
2.

That I make this Affidavit in Support of Plaintiffs Motion to Compel responses

to Plaintiffs First Set of Interrogatories and Requests for Production of Documents served on
August 20, 2013.
AFFIDAVIT OF JON M. STEELE IN SUPPORT OF PLAINTIFF'S MOTION TO COMPEL Page 1
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ORIGINAL

3.

Attached as Exhibit A is a true and correct copy Plaintiffs First Set of

· Interrogatories, Requests for Production of Documents and Requests for Admission to Farmers
Insurance Company of Idaho, served on August 20, 2013.
4.

Attached as Exhibit B is a true and correct copy of a letter from Jon Steele to Jeff

!

Thomson and Peter Johnson dated August 29, 2013.
5.

Attached as Exhibit C is a true and correct copy of a letter from Jon Steele to Jeff

Thomson and Peter Johnson dated October 23, 2013.
6.

Attached as Exhibit Dis a true and correct copy of a letter from Jon Steele to Jeff

Thomson and Peter Johnson dated November 11, 2013.
7.

Attached as Exhibit E is a true and correct copy of a letter from Jon Steele to

Peter Johnson dated November 13, 2013.
8.

Plaintiffs counsel has also conferred with Defendant's counsel, Mr. Johnson, on

two occasions by phone concerning Defendant's failure to provide responses.
9.

Plaintiffs counsel has made a good faith effort to resolve this matter without

Court intervention.
Further, your affiant sayeth naught.

~~

DATED this _{>.J_ day of November 2013.
RUNFT & STEELE LAW OFFICES, PLLC

~----=--wi~
11___

By:_______;:__{

STEELE
Attorney for Plaintiff
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STATE OF IDAHO )

:ss
County of Ada

)

SUBSCRIBED AND SWORN to before me this~ day of November 2013.

Notary Public for the State ofldaho
Residing at:
My Commission Expires:

tiCNtr:r,.

3--19-(1
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CERTIFICATE OF SERVICE

»

The undersigned hereby certifies that on this ~ day of November 2013, a true and
correct copy of the foregoing AFFIDAVIT OF JON M. STEELE IN SUPPORT OF
PLAINTIFF'S MOTION TO COMPEL was served upon opposing counsel as follows:
Jeffrey A. Thomson
Elam Burke
251 E. Front St., Ste 300
Boise, ID 83702
Attorney for Farmers Insurance Company
OfIdaho

'I.-. Via Facsimile
_ _ Via Personal Delivery
Via U.S. Mail
Via E-mail

Peter J. Johnson
Johnson Law Group
103 E. Indiana Suite A
Spokane, WA 99207-2317
Attorney for Farmers Insurance Company
Ofldaho

_J{._ Via Facsimile
_ _ Via Personal Delivery
Via U.S. Mail
Via E-mail

RUNFT & STEELE LAW OFFICES, PLLC

By:_J/J ~
JON M. STEELE
Attorney for Peggy Cedillo
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~

JOHN L. RUNFf (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFf & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: jsteele@.runftsteele.com
Attorneys for Peggy Cedillo

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
I

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PEGGY CEDILLO, an individual,
Plaintiffs,
vs.
FARMERS INSURANCE COMP ANY OF
IDAHO,

)
)
)
)
)
)
)
)
)
)

CASE NO. CV OC 1308697

PLAINTIFF'S FIRST SET OF
INTERROGATORIES, REQUEST FOR
PRODUCTION OF DOCUMENTS, AND
REQUESTS FOR ADMISSION TO
FARMERS INSURANCE COMPANY
OF IDAHO

Defendants.

COMES NOW Peggy Cedillo ("Cedillo"), by and through undersigned counsel, and
pursuant to Rules 26, 33, 34, and 36 of the Idaho Rules of Civil Procedure, hereby requests that
Farmers Insurance Company of Idaho ("Farmers") answer the following Interrogatories,
Requests for Production of Documents, and Requests for Admission within thirty (30) days from
the date of service herein, in conformance with the provisions of the Idaho Rules of Civil
Procedure.

PLAINTIFF'S FIRST SET OF INTERROGATORIES, REQUEST FOR PRODUCTION OF
DOCUMENTS, AND REQUESTS FOR ADMISSION TO FARMERS INSURAN~"ff'~

COMPANY OF IDAHO-Page I
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PRELIMINARY STATEMENT

In answering these Interrogatories, Requests for Production of Documents, and Requests
for Admission, you are required to furnish all information that is available to you, or subject to
your reasonable inquiry, including information in the possession, custody, or control of your
attorneys, advisors, or other persons directly or indirectly employed by, or connected with you or
your attorneys, and anyone else otherwise subject to your control.
These Interrogatories, Requests for Production, and Requests for Admission are
continuing, and the answers thereto must be supplemented as required by the applicable rules.
DEFINITIONS AND INSTRUCTIONS
Unless otherwise indicated, the following definitions are applicable · to these
'

Interrogatories, Requests for Production, and Requests for Admission:
1.

The term "identify," when referring to an individual, corporation, or other entity

shall mean to set forth:
a.

The name;

b.

The present or last known residence and business address;

c.

The corporation's principal place of business;

d.

The telephone number;

e.

The e-mail address; and

f.

The individual's employer and job title, both presently and at all times
referred to in the specific interrogatories.

2.

The term "identify," when used with respect to a document, or the description or

identification of a document, shall be deemed to include a request for the following information:

PLAINTIFF'S FIRST SET OF INTERROGATORIES, REQUEST FOR PRODUCTION OF
DOCUMENTS, AND REQUESTS FOR ADMISSION TO FARMERS INSURANCE
COMP ANY OF IDAHO - Page 2
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a.

The natures and substance of the documents with sufficient particularity to
enable the same to be precisely identified;

b.

The date, if any, which the document bears, and the date it was prepared;

c.

The person or persons executing the document, and the identify of all
persons participating in the preparation thereof;

d.

The date the document was sent;

e.

The date the document was received;

f.

The person to whom the document is addressed;

g.

Any file or reference number used in connection with the document.

h.

The present location of the original or a legible copy of the document; and

1.

The full name, present address, telephone number, e-mail address,
occupation, job title, and employ of the person or persons having
possession, custody, or control of each such original or legible copy whose
testimony could be used to authenticate such document and lay the
foundation for its introduction into evidence.

3.

In lieu of the identification required by subparts "a" through "i" above, you may

attach a legible copy of the document to your answers to these Interrogatories. Your answer to
the particular Interrogatory and subpart(s) must contain: (a) information sufficient to enable the
reader to determine which document or documents are referenced to by your answers; and (b) all
information requested by subparts "a" through "i" not contained in the document itself.
4.

The term "identify," when used with respect to oral communications, shall be

deemed to include a request for the following information:
a.

The date and place thereof;

b.

Whether the communication was in person or by telephone;

PLAINTIFF'S FIRST SET OF INTERROGATORIES, REQUEST FOR PRODUCTION OF
DOCUMENTS, AND REQUESTS FOR ADMISSION TO FARMERS INSURANCE
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c.

Identification as defined in the preliminary statement, of each person who
participated in, or heard any part of, said communication, in the manner
described in the preliminary statement;

d.

The substance of what was said by each person participating in said

e.

communication; and
A chronological list identifying, as defined in the preliminary statement,
all documents or recordings which summarize, confirm, or in any way
refer to said communication.

5.

"Document" should be construed as broadly as is permissible under the Idaho

Rules of Civil Procedure. The term is intended to encompass the following: any medium by
which information is recorded, stored, communicated or .utilized, including papers (of any kind,
type or character) and any method or medium by which information may be communicated,
recorded or retrieved by people or by computers.

The term includes, without limitation,

photographs, photostats, x-rays, motion pictures, audio tape, video tape recordings, computer
generated material, computer disks, CD-ROMs and any other form or type of computer stored or
computer retrievable data, microfilm, and microfiche, or any other process by which information
is reduced for storage or use.
If the document or information is in a computer readable form, please specify the
software (including the exact version) and release used to create the information. Also specify
any other software, hardware, or information such as passwords ~r user supplied files that are
required. or desirable in order to examine and use the information.

Specify the exact

configuration of the hardware on which the information was created, including the memory size

PLAINTIFF'S FIRST SET OF INTERROGATORIES, REQUEST FOR PRODUCTION OF
DOCUMENTS, AND REQUESTS FOR ADMISSION TO FARMERS INSURANCE
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(and graphics control board in the event the information contains or requires graphics). Please
give the exact name, release, and version of the operating system used on the hardware.
The term document should be deemed to include a request for any document which
relates to the principal document or the subject matter of the principal document including, e.g.:
(1) any material which was used or referred to in the preparation of the principal document; (2)
all attachments to the document; (3) any document referred to in the principal document; and (4)
all additions, deletions, substitutions, amendments, or modifications to the original of the
principal document.
'

6.

"Knowledge" includes firsthand knowledge and information derived from any

other source, including, but not limited to, hearsay knowledge.
7.

The words "relates to" and "relating to" mean supports, evidences, describes,

mentions, refers to, pertains to, contradicts, or comprises.
8.

"Farmers," "You," and "Your" shall refer to Farmers Insurance Company of

Idaho, as well as your counsel, consultants, experts, investigators, agents, employees, and/or all
other persons acting on Farmers Insurance Company of Idaho's behalf.
9.

"Policy" as used in this discovery request refers to the insurance policy issued by

Farmers and under which Cedillo was insured, identified by Famers as Policy Number 750163542585.
10.

"UIM" as used in this discovery request refers to the underinsured motorist

provision of the Policy.
11.

"Claim" as used in this discovery request refers to any and all claims for benefits

made under the Policy arising on or after May 25, 2008, as a result of the Crash AND
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IDENTIFIED BY Farmers as Claim Unit Number 1014413194-1-2 and Claim Unit Number
1014413194-1-3.
12.

"Crash" as used in this discovery request refers to the motorcycle crash which

occurred on May 25, 2008.
13.

"Offset Clause" as used in this discovery refers to Policy endorsement Ell 79i 1st

Edition that contains the following:
Coverage C-1 UNDERinsured Motorist Coverage, Other Insurance.
2. The amount of Underinsured Motorist Coverage we will pay shall be
reduced by the amount of any bodily injury coverage available to any
party held to be liable for the accident.

INTERROGATORIES

INTERROGATORY NO. 1: Please identify each person involved in answering these
interrogatories or assisting in the answering of these interrogatories, as well as each person who
furnished information that was used in answering these interrogatories.

As to each person

identified, state his or her full name, job title, employer, last known business and residence
address and respective telephone number, and numbers of each interrogatory (by number),
request for production (by number) and request for admission (by number) that he or she
answered or assisted in answering.
INTERROGATORY NO. 2: Identify each person specifically, including persons not
employed by Farmers, who has any knowledge or has taken any action on behalf of Farmers with
regard to the handling of the Claim and state their knowledge or action taken. This interrogatory
seeks the identity of every person who had anything to do with the Claim, including the
adjusters, branch claims representatives, regional or home office claims auditors or claims
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examiners, all claims managers and claims supervisors at any level, executive officers of any
company, and all members of any review committee or claims committee and the identity of
every person, firm, or company with whom Farmers had any contact, including independent
adjusters or independent adjusting firms, private investigators, engineers, physicians or medical
consultants, economists, accountants, attorneys, or any other person, firm, or company,
concerning the Claim and requires that you state their knowledge or action taken.
INTERROGATORY NO. 3: Identify each and every document relating to the Claims
file; defining the benefits provided by UIM coverage; relating to the Claim; relating to the
amount justly due; relating the damages due Cedillo under UIM; relating to the Offset clause;
relating to the Reserve; or relating to any Reinsurance .
INTERROGATORY NO. 4:

Identify each and every document, object, or thing,

intended to be introduced or utilized in any manner in this litigation and/or trial of this matter.
INTERROGATORY NO. 5: For each person identified in Interrogatory No. 2 describe
in detail the function or service performed by that person in evaluating the following:
a.

The Claim

b.

The benefits provided by UIM coverage

C.

The amount justly due Cedillo

d.

The damages due Cedillo under the UIM

e.

The Offset clause

f.

Any reserve

g.

Any reinsurance

PLAINTIFF'S FIRST SET OF INTERROGATORIES, REQUEST FOR PRODUCTION OF
· DOCUMENTS, AND REQUESTS FOR ADMISSION TO FARMERS INSURANCE
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a. Identify the witness fully and summanze his or her qualifications and
background;
b. State the subject matter on which he or she is expected to testify;
c. State the substance of the facts and opinions to which he or she is expected to
testify; and
d. Pursuant to Rule 705 of the Idaho Rules of Evidence, you are requested to
disclose the underlying facts and data upon which the expert bases his or her
opinions.
INTERROGATORY NO. 9: If any document, information or data of any kind pertaining
to the Claim, the claims-handling or underwriting activities, or any reports, communication, or
data of any kind, are maintained on any electronic media, such as computer data files, electronic
mail, or any equivalent, identify the contents of such electronically stored information, the
location, and whether or not hard copies of such material exist.
INTERROGATORY NO. 10: Identify each person who is responsible for determining,
promulgating, and overseeing policies and standard procedures for the administration,
evaluation, determination, and payment ofUIM claims by You.
INTERROGATORY NO. 11: Identify every document containing statements of policy,
policy guidelines, administrative bulletins, intercompany memoranda, manual or handbook, or
other documents of any kind, relating to the standard, recommended, or expected procedures or
guidelines for the administration, evaluation, determination, and payment ofUIM claims by you.
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~INTERROGATORY NO. 12:

Identify each person who is responsible for devising,

implementing and overseeing the training of adjusters, claims representatives, claims
supervisors, or any other individuals involved in the UIM claims handling process.
INTERROGATORY NO. 13:

Identify all training materials of every kind used in

training adjusters, claims representatives, claims supervisors, or any other individuals involved in
the UIM claims handling process.
INTERROGATORY NO. 14: If any person or entity filed a lawsuit against You alleging
either in whole or in part any breach of duty of good faith and fair dealing, or alleging any
tortious claim of bad faith in the handling of any underinsurance claim or the unenforceability of
the Offset clause from January 1, 2007 to present, identify each such lawsuit, including the
complete name of the plaintiff and their attorney and attorneys address and phone number, the
complete name of each defendant, the jurisdiction in which the action was filed, the court docket
number or other identifying designation and the ultimate disposition of the lawsuit.
INTERROGATORY NO. 15: Identify every person insured by Farmers whose claim for
underinsurance benefits were reduced by reason of the Offset clause set forth in endorsement
El 179i within the past 5 years.
INTERROGATORY NO. 16: Describe what you did to investigate Cedilla's Claim, the
benefits due Cedillo, the amount justly due, and the damages due Cedillo under UIM
INTERROGATORY NO. 17: Describe who, when and how Cedilla's Claim was valued,
the benefits due Cedillo, the amount justly due and the damages due Cedillo under UIM.
INTERROGATORY NO. 18: Identify each of the following individuals:
a. Peter Sebring;
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b. Larry Norville;
c. Rory Lowe; and
d. Rodney Thayer.
INTERROGATORY NO. 19: If your responses to any of the Requests for Admission Nos.
1-137 are anything other than an unqualified "admit," please provide the factual basis for your
response.

REQUEST FOR PRODUCTION OF DOCUMENTS

REQUEST FOR PRODUCTION OF DOCUMENTS NO. 1:

Please produce all

computers or other electronic devices used in any way by Mr. Ron Ramsey and/or you for any
matter related to Cedillo's Claim.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 2:

Please produce all

documents evidencing communications between Ron Ramsey and/or you and attorney Jeff
Thomson and or the law firm of Elam & Burke that relate in any way to the Claim.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 3:

Please produce all

documents that relate to the following:
a.

The Claim

b.

The benefits provided by UIM coverage

c.

The amount justly due Cedillo

d.

The damages due Cedillo under the UIM

e.

The Offset clause

£

Any reserve

PLAINTIFF'S FIRST SET OF INTERROGATORIES, REQUEST FOR PRODUCTION OF
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g.

Any reinsurance

h.

Any audit of Cedillo's Claim or Claim file

1.

Any valuation of Cedillo's Claim

j.

Any reserve

REQUEST FOR PRODUCTION OF DOCUMENTS NO. 4: Please produce all reports,
writings or other documents prepared by or suppli~d by any person to whom the Claim, the
benefits provided by UIM coverage, the amount justly due Cedillo, the damages due Cedillo
under the UIM or the amount justly due was referred. This request calls for the production of
each document identified in Your response to the Interrogatories above.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 5: Please produce a copy of
every voice recording and the written transcript of any and all phone calls which relate to the
Claim, the benefits provided by UIM coveage, the damages due Cedillo and/or the amount justly
due Cedillo.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 6: Please produce a copy of
the valuation referred to in Farmers' letter of August 25, 2009 and all other valuations and all
reserves.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 7:

Please produce all

documents which define the terms "benefits," "valuation," "amount of loss," "amount justly
due," "claim," or "damages" under the UIM used by any and all persons identified by you in
Answer to Interrogatory No. 1 above.
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REQUEST FOR PRODUCTION OF DOCUMENTS NO. 8:

Please produce all

documents which define the terms "reserve" and "reserves" used by any and all persons who
evaluated Cedillo's Claim.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 9:

Please produce all

documents relating to the "reserve" or "reserves" established on the Claim.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 10:

Please produce all

documents which define or relate to the term "damages" as used in the Policy.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 11:

Please produce all

documents which you received from the underinsured driver's insurance company, Progressive.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 12:

Please produce all

committee reports, committee meetings, or written notes prepared by or taken in connection with
any claims committee meeting on the Claim.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 13:

Please produce all

underwriting files in their entirety.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 14:

Please produce all

correspondence with any reinsurer pertaining to the Claim, including specifically all status
reports and all reports on changes in loss reserves.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 15: Please produce the claims
manual or handbook containing standard or recommended procedure for the administration,
evaluation, determination, and payment ofunderinsurance claims in use during the period May 1,
2008 through the present date.
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REQUEST FOR PRODUCTION OF DOCUMENTS NO. 16:

Please produce each

memorandum written statement of policy, written policy guideline, administrative bulletin, or
other writing on any subject related to procedures in the administration, evaluation,
determination, or payment of underinsurance claims in use during the period May 1, 2008
through the present date.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 17: Please produce a copy of
all training materials used in the training of adjusters, claims representatives, claims adjudicators,
claims examiners, claims supervisors, claims managers or any other individual in use during the
period May 1, 2008 through the present date.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 18: Please produce a copy of
the annual reports filed by You with the Idaho Departments of Insurance for the fiscal years
ending 2007 to current.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 19: Please produce a copy of
all promotional material or brochures provided to insurance sales representatives, agents, or
brokers, and in any way referring or relating to Your UIM benefits and Your practices,
procedures, and reputation in the administration, evaluation, determination, and payment of UIM
claims.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 20: Please produce a copy of
all incentive programs which reward claims personnel for achieving financial goals in use during
the period January 1, 2007 through the present date.
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REQUEST FOR PRODUCTION OF DOCUMENTS NO. 21:

Please produce all

documents, statements, depositions or affidavits of the following that relate in any way to the
enforceability of your Offset clause:
a.

Peter Sebring

b.

Larry Norville

c.

Rory Lowe

d.

Rodney Thayer
REQUESTS FOR ADMISSION

COMES NOW Peggy Cedillo, by and through undersigned counsel, and pursuant to
Rules 26 and 36 of the Idaho Rules of Civil Procedure, hereby requests that Farmers Insurance
Company of Idaho, answer the following Requests for Admission within thirty (30) days from
the date of service herein, in conformance with the provisions of the Idaho Rules of Civil
Procedure.

REQUEST FOR ADMISSION NO. 1: On January 16, 2013, Arbitrator Merlyn Clark
awarded $406,700.12 as the amount of damages for bodily injury sustained by Cedillo.
REQUEST FOR ADMISSION NO. 2: Farmers must pay the amount justly due Cedillo
within 30 days of receipt of her proof of loss.
REQUEST FOR ADMISSION NO. 3: Farmers must diligently search for and consider
documents or evidence that supports the Claim.
REQUEST FOR ADMISSION NO. 4: Farmers may not ignore documents or evidence
which supports the Claim.
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REQUEST FOR ADMISSION NO. 5: Farmers must have a reasoned basis for resolving
factual issues concerning the Claim in its favor and against Cedillo.
REQUEST FOR ADMISSION NO. 6: Farmers valued the Claim.
REQUEST FOR ADMISSION NO. 7: Farmers set a reserve on the Claim.
REQUEST FOR ADMISSION NO. 8: The reserve set by Farmers is its ·own valuation of
the Claim.
REQUEST FOR ADMISSION NO. 9: Farmers letter of August 25, 2009 states Farmers'
valuation of the Claim.
REQUEST FOR ADMISSION NO. 10:

Cedillo spoke with Farmers representative

Rebecca (phone# 1-800-435-7764) concerning her Claim.
REQUEST FOR ADMISSION NO. 11:

Cedillo spoke with Farmers representative

Jenisha (phone# 1-800-435-7764 ext. 26519) concerning her Claim.
REQUEST FOR ADMISSION NO. 12: Cedillo spoke with Farmers representative Ron
Ramsey (phone# 1-208-251-8159) concerning her Claim.
REQUEST FOR ADMISSION NO. 13:

Cedillo spoke with Farmers representative

Andrea Decker (phone# 1-800-247-0811 ext. 5403) concerning her Claim.
REQUEST FOR ADMISSION NO. 14: Cedillo's phone conversations with Farmers
representatives were recorded.
REQUEST FOR ADMISSION NO. 15: Cedillo complied with all of her responsibilities
under the UIM.
REQUEST FOR ADMISSION NO. 16: Cedillo complied with all of her responsibilities
under the Claim.
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REQUEST FOR ADMISSION NO. 17:

Cedillo cooperated with Farmers m its

investigation of the Claim.
REQUEST FOR ADMISSION NO. 18: Cedillo submitted a sufficient proof of loss
concerning the amount justly due Cedillo.
REQUEST FOR ADMISSION NO. 19: Cedillo submitted a sufficient proof of loss
concerning the Claim.
REQUEST FOR ADMISSION NO. 20: Cedillo provided Farmers with all information
requested of her.
REQUEST FOR ADMISSION NO. 21: Farmers' Policy provides for non-economic loss
damages.
REQUEST FOR ADMISSION NO. 22: Farmers' Policy provides for economic loss
damages.
REQUEST FOR ADMISSION NO. 23:

Farmers never explained applicable UIM

benefits and procedures to Cedillo.
REQUEST FOR ADMISSION NO. 24: Farmers never requested a proof of loss in any
form from Cedillo.
REQUEST FOR ADMISSION NO. 25: The Arbitrator found that Cedillo submitted her
proof ofloss on July 28, 2009.
REQUEST FOR ADMISSION NO. 26: The purpose of a proof of loss is to allow the
insurer to form an intelligent estimate of its rights and liabilities, to afford it an opportunity for
investigation, and to prevent fraud and imposition upon it.
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REQUEST FOR ADMISSION NO. 27: The medical expenses submitted by Cedillo
prior to August 25, 2009 were undisputed.
REQUEST FOR ADMISSION NO. 28: The medical expenses submitted by Cedillo
p~or to August 25, 2009 were not fairly debatable.
REQUEST FOR ADMISSION NO. 29: There is no question or difference of opinion
that the medical expenses submitted to Farmers prior to August 25, 2009 were necessary,
reasonable, and were incurred as a result of the Crash.
REQUEST FOR ADMISSION NO. 30: Farmers' initial reserve was based, in part, upon
the medical expenses submitted by Cedillo prior to August 25, 2009.
REQUEST FOR ADMISSION NO. 31:

The reserves set by Farmers were its own

accurate valuation of the Claim based upon its investigation of the Claim.
REQUEST FOR ADMISSION NO. 32:

After August 25, 2009, Farmers received

additional information and based upon that information the reserve was increased.
REQUEST FOR ADMISSION NO. 33:

The increase in reserve was Farmers'

acknowledgement of the increasing value of the Claim.
REQUEST FOR ADMISSION NO. 34: Farmers' evaluated the adequacy of the reserve
every time the Claim was reviewed.
REQUEST FOR ADMISSION NO. 35: Idaho Code§ 41-335 requires Farmers to file a
full and true statement of its financial condition on an annual basis.
REQUEST FOR ADMISSION NO. 36: Idaho Code § 41-605(2) requires Farmers to
reasonably and in good faith estimate the amounts necessary to pay all of its paid losses and
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claims on or before the date of such statement, whether reported or unreported, together with the
expenses of adjustment or settlement thereof.
REQUEST FOR ADMISSION NO. 37: Farmers' own policies and procedures mandate
that its reserves be accurate so as to ensure that it will be able to serve and protect its insureds.
REQUEST FOR ADMISSION NO. 38: Farmers setting of reserves established Farmers'
own valuation of the Claim and included the undisputed amounts of the Claim.
REQUEST FOR ADMISSION NO. 39: At each of the times reserves were set, the
reserved amount was no longer the subject of debate and no longer fairly debatable.
REQUEST FOR ADMISSION NO. 40: Farmers had the duty to pay the undisputed
Claim amount.
REQUEST FOR ADMISSION NO. 41: Farmers had the duty to pay the Claim amount
no longer fairly debatable.
REQUEST FOR ADMISSION NO. 42: Farmers' claims handlers and/or supervisors
periodically established reserves for the Claim as part of their normal duties and responsibilities,
not in anticipation oflitigation.
REQUEST FOR ADMISSION NO. 43: The Claim values set by Farmers were based on
Famers review of the facts determined from its investigation.
REQUEST FOR ADMISSION NO. 44:

The Claim valuations by law must be an

accurate and good faith representation of Farmers' liability to Cedillo.
REQUEST FOR ADMISSION NO. 45: Farmers' periodic setting of the Claim reserve .as
part of its evaluation included undisputed amounts not paid to Cedillo.
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REQUEST FOR ADMISSION NO. 46:

Farmers reserves set under the Policy

constituted Farmers' own acknowledgment of what was not disputed and was thus owed to
Cedillo.
REQUEST FOR ADMISSION NO. 47: Farmers' Claim reserve values were established
but only a portion of the undisputed amounts due under the Policy were paid to Cedillo.
REQUEST FOR ADMISSION NO. 48: The reserves set by Farmers on the Claim were
prepar~d in the ordinary and routine course of Farmers' business.
REQUEST FOR ADMISSION NO. 49: The reserves set by Farmers on the Claim were
not prepared in anticipation of litigation.
REQUEST FOR ADMISSION NO. 50: The reserves set by Farmers on the Claim are
not subject to the attorney-client privilege.
REQUEST FOR ADMISSION NO. 51: The reserves set by Farmers on the Claim are
not subject to the work product privilege.
REQUEST FOR ADMISSION NO. 52:

Communications between Farmers and its

lawyers concerning Cedillo's Claim are not subject to the attorney-client privilege.
REQUEST FOR ADMISSION NO. 53:

Communications between Farmers and its

lawyers concerning Cedillo's Claim are not subject to the work product privilege.
REQUEST FOR ADMISSION NO. 54: Farmers' liability to Cedillo was undisputed.
REQUEST FOR ADMISSION NO. 55: Farmers' liability to Cedillo was unquestioned.
REQUEST FOR ADMISSION NO. 56:

Farmers liability to Cedillo was not fairly

debatable.
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REQUEST FOR ADMISSION NO. 57: Farmers agreed to pay all sums which Cedillo is
legally entitled to recover as damages from the owner or operator of an underinsured motor
vehicle because of bodily injury sustained by the insured person.
REQUEST FOR ADMISSION NO. 58: Cedillo received the underinsured driver's motor
vehicle policy limits.
REQUEST FOR ADMISSION NO. 59: Farmers denied payment of any Policy Part III
Medical, Coverage E - Medical Expense Coverage.
REQUEST FOR ADMISSION NO. 60: Prior to making a payment to Cedillo on August
25, 2009, Farmers investigated the underinsured driver's insurance coverage.
REQUEST FOR ADMISSION NO. 61:

Farmers made its own investigation of the

underinsured driver.
REQUEST FOR ADMISSION NO. 62: The amount justly due Cedillo is the amount of
money that will reasonably and fairly compensate her for damages suffered by her in the Crash
of May 25, 2008.
REQUEST FOR ADMISSION NO. 63: Farmers must treat its policy holder's interests
with equal regard as it does its own interests.
REQUEST FOR ADMISSION NO. 64: Farmers should assist the policy holder with the
claim.
REQUEST FOR ADMISSION NO. 65: Farmers must disclose to its insured all benefits,
coverages, and time limits that may apply to a claim.
REQUEST FOR ADMISSION NO. 66: Farmers must conduct a full, fair and prompt
investigation of a claim at its own expense.
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REQUEST FOR ADMISSION NO. 67:

Farmers must fully, fairly, and promptly

evaluate and adjust a claim.
REQUEST FOR ADMISSION NO. 68: Farmers may not deny a claim or any part of a
claim based upon insufficient information, speculation or biased information.
REQUEST FOR ADMISSION NO. 69: If a claim is fully or partially denied, Farmers
must give written explanation, pointing to facts and policy provisions.
REQUEST FOR ADMISSION NO. 70: Farmers must not misrepresent facts or policy
provisions.
REQUEST FOR ADMISSION NO. 71:

Farmers may not make unreasonably low

settlement offers.
REQUEST FOR ADMISSION NO. 72: Farmers must give a claimant written update on
status of the claim every 30 days, including a description of what is needed to finalize the claim.
REQUEST FOR ADMISSION NO. 73: Farmers must thoroughly investigate a claim
before denying it.
REQUEST FOR ADMISSION NO. 74: Part of the claim examiner's job is to assist the
policyholder with the claim.
REQUEST FOR ADMISSION NO. 75: The enforceability of the Offset clause in the
Policy was preserved and reserved for determination by the District Court in this action.
REQUEST FOR ADMISSION NO. 76: The Offset clause provides difference in limits
coverage.
REQUEST FOR ADMISSION NO. 77: The Policy contains a "difference in limits" or
Offset clause.
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REQUEST FOR ADMISSION NO. 78:

The Offset clause in the Policy provides

"difference in limits" UIM coverage.
REQUEST FOR ADMISSION NO. 79: The "difference in limits" or Offset clause in the
Policy provides that UIM coverage limits (not damages) are reduced by the amount of any
damages recovered by the insured form the underinsured driver.
REQUEST FOR ADMISSION NO. 80: Cedilla's Policy includes "difference in limits"
UIM coverage.
REQUEST FOR ADMISSION NO. 81: In "difference in limits" coverage the damages
recovered from the underinsured driver reduces UIM limits, not the insured's damages.
REQUEST FOR ADMISSION NO. 82: Cedillo recovered $100,000 as damages from
the underinsured driver's insurance.
REQUEST FOR ADMISSION NO. 83: Cedillo recovered $5,000 as medical expense
payments from the underinsured driver's insurance.
REQUEST FOR ADMISSION NO. 84: Cedilla's damages were reduced by $105,000 as
the result of payments made by the underinsured driver's insurance.
REQUEST FOR ADMISSION NO. 85: Farmers is not entitled to reduce UIM limits or
Cedilla's damages for medical expense payments made by the underinsured drivers insurance
policy.
REQUEST FOR ADMISSION NO. 86:

Farmers is not entitled to reduce Cedilla's

damages by $105,000, the amount paid by the underinsured driver's insurance.
REQUEST FOR ADMISSION NO. 87: Farmers applied the payment of $100,000 made
by the underinsured driver's insurance to Cedilla's damages rather than the UIM limits.
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REQUEST FOR ADMISSION NO. 88: Farmers owes Cedillo an additional $105,000
plus prejudgment interest, costs, and attorney fees.
REQUEST FOR ADMISSION NO. 89: Farmers is required to comply with Idaho Code
§ 41-1329, the Idaho Unfair Settlement Practices Act.
REQUEST FOR ADMISSION NO. 90: Farmers trains its claims handlers to comply
with Idaho Code§ 41-1329, the Idaho Unfair Settlement Practices Act.
REQUEST FOR ADMISSION NO. 91: A violation of Idaho Code§ 41-1329 is also a
breach of the implied covenant of good faith and fair dealing.
REQUEST FOR ADMISSION NO. 92: Farmers has adopted and communicated to its
claims handlers written standards for the handling of claims.
REQUEST FOR ADMISSION NO. 93: Farmers, upon receiving notification of a claim,
shall promptly provide necessary claim forms, instructions, and reasonable assistance so that
claimants can comply with the policy conditions and Farmers' reasonable requirements.
REQUEST FOR ADMISSION NO. 94: It is improper for Farmers to deny claims based
upon speculation and conjecture.
REQUEST FOR ADMISSION NO. 95:

It is bad faith for Farmers to impose

requirements on an insured that are not contained within the Policy.
REQUEST FOR ADMISSION NO. 96: Farmers must fairly, reasonably, and promptly
pay a claim if payment is warranted.
REQUEST FOR ADMISSION NO. 97: Failure to fairly and reasonably investigate a
claim does not permit Farmers to deny the claim due to lack of information or one-sided
information.
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. REQUEST FOR ADMISSION NO. 98: Farmers cannot attempt to settle a claim for an
unreasonably low amount.
REQUEST FOR ADMISSION NO. 99: It is not appropriate for Farmers to use biased
consultants to assist in investigation or evaluation of a claim.
.REQUEST FOR ADMISSION NO. 100: Mr. Ron Ramsey is a Chartered Property and
Casualty Underwriter (CPCU).
REQUEST FOR ADMISSION NO. 101: The CPCU designation is earned by insurance
professionals who have passed examinations covering a broad range of risk management and
general business topics in the field of Property and Casualty Insurance.
REQUEST FOR ADMISSION NO. 102: The CPCU designation is widely regarded in
the insurance industry as signifying a knowledgeable and ethical insurance professional.
REQUEST FOR ADMISSION NO. 103: The standard textbook or treatise for claims
handlers, which leads to an Associate in Claims designation, is James J. Markham, et al., The
Claims Environment (1st ed., Insurance Institute of America 1993).
REQUEST FOR ADMISSION NO. 104: There is now a second edition of The Claims
Environment by Doris Hoopes (2d ed., Insurance Institute of America 2000), which is also a
standard textbook/treatise.
REQUEST FOR ADMISSION NO. 105:

The Markham textbook/treatise for claims

handlers and students of insurance sets forth simple, clear claims handling principles.
REQUEST FOR ADMISSION NO. 106: The Markham textbook principles include the
following:
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a. "Claims representatives ... are the people responsible for fulfilling the
insurance company's promise." Markham at vii;
b. "When a covered loss occurs, the insurance company's obligation under its
promise to pay is triggered. The claim function should ensure the prompt,
fair, and efficient delivery of this promise." Markham at 6;
c. "therefore, the claim representative's chief task is to seek and find coverage,
not to seek and find coverage controversies or to deny or dispute claims."
Markham at 13;
d. " ... the insurance company should not place its interests above the insured's."
Markham at 13;
e. "The claim professional handling claims should honor the company's
obligations under the implied covenant of good faith and fair dealings."
Markham at 13;
£

"No honest and reputable insurer has either explicit or implicit 'standing
orders' to its claim department to delay or underpay claims." Markham at
274;

g. "When an insurance company fails to pay claims it owes or engages in other
wrongful practices, contractual damages are inadequate. It is hardly a penalty
to require an insurer to pay the insured what it owed all along." Markham at
277;
h. "All insurance contracts contain a covenant of good faith and fair dealing."
Markham at 277;
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1.

"Insurance is a matter of public interest and deserves special consideration by
the courts to protect the public." Markham at 277;

J.

Insurance contracts are not like other contracts because insurers have an
advantage in bargaining power. Insurers should therefore be held to a higher
standard of care." Markham at 277;

k. "Recovery for breach of an insurance contract should not be limited to

payment of the original claim." Markham at 277;

1. "The public's expectations are elevated by insurers' advertising, slogans, and
promises which give policyholders the impressions that they will be taken
care of no matter what happens." Markham at 277;
m. "Policyholders buy peace of mind and are not seeking commercial advantage
when they buy a policy. In addition, they are vulnerable at the time of the
loss." Markham at 277;
n. "Policy language is sometimes difficult to understand.

The benefit of

interpretation should be given to the policyholder." Markham at 277-278;
and,
o. "Upper management also has a responsibility to maintain proper claimhandling standards and practices." Markham at 300.
REQUEST FOR ADMISSION NO. 107: The second edition of The Claims Environment
explains various aspects of good faith claim handling including the following:
a. Unbiased Investigation.

Claim representatives should investigate in an

unbiased way, pursuing all relevant evidence, especially that which
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established the legitimacy of a claim.

Claim representatives should avoid

using leading questions that might slant the answers. In addition, they should
work with service providers that are unbiased.

As mentioned previously,

courts and juries might not look sympathetically on medical providers or
repair facilities that favor insurers. Investigations should seek to discover the
facts and consider all sides of the story. Claim representatives should not
appear to be looking for a way out of the claim or for evidence to support only
one side.
b. Evaluation. Claim representatives can evaluate liability claims in good faith
if they evaluate claims as if no limit of liability existed.

This approach

ensures that claim representatives consider the insurer's interests at least
equally with the insurer's interests. Evaluating liability claims as if there were
no policy limit helps claims representatives avoid the mistake of wishful
thinking that a claim can be settled for less than the policy limit when it is
foreseeably worth more. Prompt, knowledgeable evaluations help insurers to
prove their efforts were in good faith.
c. Prompt Evaluation. As described in Chapter 9, unfair claims settlement
practices acts often specify time limits within which to complete evaluations
of coverage and damages. Claim representatives should be sure to comply
with those requirements to reduce their exposure to bad faith claims.
REQUEST FOR ADMISSION NO. 108: To attain professional status, a CPCU must
agree to abide by the CPCU Code of Professional Ethics and take this professional oath:
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I shall strive at all times to live by the highest standards of professional
conduct; I shall strive to ascertain and understand the needs of others and
place their interests above my own; and shall strive to maintain and
uphold a standard of honor and integrity that will reflect credit on my
profession and on the CPCU designation.
REQUEST FOR ADMISSION NO. 109: The CPCU Code of Professional Ethics is
generally known, accepted, and followed within the insurance trade.
REQUEST FOR ADMISSION NO. 110: The Code of Professional Ethics is found in
David H. Brownell & Stephen Herald, Ethics in the Insurance Industry: A Case Study Approach
6-7 (Am. Inst. For Chartered Prop. Cas. Underwriters Ins. Inst. Of Am.).
REQUEST FOR ADMISSION NO. 111: The Code of Professional Ethics sets forth
established standards within the insurance trade.
REQUEST FOR ADMISSION NO. 112: The canons from the Code of Professional
Ethics of the American Institute for the CPCU include the following canons:
CANON 1:

CPCUs should endeavor at all times to place the public interest
above their own

CANON 2:

CPCUs should seek continually to maintain and improve their
professional knowledge, skills and competence.

CANON 3:

CPCUs should obey all laws and regulations; and should avoid any
conduct or activity which would cause unjust harm to others

CANON 4:

CPCUs should be diligent in the performance of their occupational
duties and should continually strive to improve the functioning of
the insurance mechanism.
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CANON 5:

CPCUs should assist in maintaining and raising professional
standards in the insurance business.

CANON 6:

CPCUs should strive to establish and maintain dignified and
honorable relationships with those whom they serve, with fellow
insurance practitioners, and with members of other professions.

CANON 7:

CPCUs should assist in improving the public understanding of
insurance and risk management.

CANON 8:

CPCUs should honor the integrity of the CPCU designation and
respect the limitations placed on its use.

CANON9

CPCU should assist in maintaining the integrity of the Code of
Professional Ethics.

SOURCE:

David H. Brownell & Stephen Herald, Ethics in the Insurance Industry: A

Case Study Approach 6-7 (Am. Inst. For Chartered Prop. Cas.
Underwriters Ins. Inst. Of Am.).
REQUEST FOR ADMISSION NO. 113:

David H. Brownell and Stephen Herald's

Ethics in the Insurance Industry: A Case Study Approach is a standard textbook/treatise for
claims handlers.
REQUEST FOR ADMISSION NO. 114: Farmers recognizes its relationship requires
good faith and the highest degree of integrity.
REQUEST FOR ADMISSION NO. 115: Insurance company adjusters are taught that
proper documentation in the claims file will establish whether or not good faith and ethical
claims conduct occurred.
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REQUEST FOR ADMISSION NO. 116: The Claims Environment, 10.5 (2d Ed. 2000)
provides the following:
Fair Dealing and Good Communication
Good claim handling and supporting evidence can help to establish that
insurers acted in good faith by dealing fairly with insureds and claimants.
Documentation in each claim file demonstrates how insurers conduct the
claim investigation, evaluate claims, and negotiate. Activity logs,
correspondence, and documentary evidence such as police reports and
bills can indicate that claim representatives, supervisors, and managers are
doing their job properly. Such evidence is part of a successful defense
strategy for a bad faith claim.

Fair dealing and good documentation are especially important in two
circumstances:
1. Claim Denial
2. Errors
Claim representatives should have a thoroughly documented claim file
before denying a claim. Such a file will be useful in defending a bad faith
claim. If a claim representative discovers that he or she has made an error,
fair dealing and good documentation will help the claim representative to
explain the error. In such cases, a sincere apology and quick action to fix
the error go a long way in avoiding and defending bad faith claims.
SOURCE:

Doris Hoopes, The Claim Environment, l 0.5 (2d ed., Insurance
Institute of America 2000).

REQUEST FOR ADMISSION NO. 117: Claim audits are claim reviews that examine
the technical details of claim settlements, ensure that claim procedures are followed, and verify
that appropriate, thorough documentation is included. SOURCE: Doris Hoopes, The Claim

Environment, l 0.5 (2d ed., Insurance Institute of America 2000) at 11.27.
REQUEST FOR ADMISSION NO. 118: Corporate claim officers establish the claim
department structure, set policies relating to authority levels, performance of policy conditions,
settlement philosophies, service providers and training and performance review; and review
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statistical information to assess how the department is performing. SOURCE: Doris Hoopes,

The Claim Environment, l 0.5 (2d ed., Insurance Institute of America 2000) at 11.29-30.
REQUEST FOR ADMISSION NO. 119: a) Claim audits are useful tools for assessing
claim department performance; b) Some organizations use formal audit teams to ensure
consistency throughout the organization; c) Others use a peer-audit process in which managers
from one department audit another; d) Files for audit might be selected at random or with focus
on a particular problem; e) Auditors review decisions on coverage, liability, and damages;
reserves; adherence to policies and procedures; appropriate use of resources; and documentation;
and f) Audits are learning experiences from which claim departments can improve performance.
SOURCE: Doris Hoopes, The Claim Environment, l 0.5 (2d ed., Insurance Institute of America
2000) at 11.29-30.
REQUEST FOR ADMISSION NO. 120: An audit was performed on the Claim.
REQUEST FOR ADMISSION NO. 121: Farmers has no employees.
REQUEST FOR ADMISSION NO. 122: Cedillo has suffered anxiety as the result of
Farmers' claims handling.
REQUEST FOR ADMISSION NO. 123:

Cedillo notified Farmers that she suffered

anxiety as the result of Farmers' claims handling.
REQUEST FOR ADMISSION NO. 124: Farmers knew or should have known that
Cedillo suffered anxiety as the result of Farmers' claims handling
REQUEST FOR ADMISSION NO. 125: Farmers utilizes a software system to suggest a
settlement range for claims.
REQUEST FOR ADMISSION NO. 126: "Colossus" was used to value the Claim.
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REQUEST FOR ADMISSION NO. 127: Farmers had no arguable basis for denying the
Claim.
REQUEST FOR ADMISSION NO. 128: Farmers committed the tort of bad faith in
regards to Cedillo' s Claim.
REQUEST FOR ADMISSION NO. 129: Cedillo is entitled to an award of attorney fees
pursuant to Idaho Code§ 41-1839.
REQUEST FOR ADMISSION NO. 130: Cedillo, as the result of arbitration, is entitled
to prejudgment interest on the judgment to be entered by the Court in this case.
REQUEST FOR ADMISSION NO. 131: Cedillo, as the result of arbitration, is entitled
to total costs as a matter of right of $14,262.68
REQUEST FOR ADMISSION NO. 132: Cedillo, as the result of arbitration, is entitled
to total d~scretionary costs of $19,888.94.
REQUEST FOR ADMISSION NO. 133: Cedillo, as the result of arbitration, is entitled
to prejudgment interest of $101,947.96.
REQUEST FOR ADMISSION NO. 134: Cedillo, as the result of arbitration, is entitled
to prejudgment interest of $32.99 per diem from March 25, 2013.
REQUEST FOR ADMISSION NO. 135:

Cedillo is entitled to attorney fees in the

amount of $127,426.97.
REQUEST FOR ADMISSION NO. 136: Cedillo, as the result of arbitration, is entitled
to a total judgment amount of $263,526.55 plus interest at the rate of 12% from March 25, 2013
(per diem of $32.99).
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,REQUEST FOR ADMISSION NO. 137: This Court has the mandatory duty of awarding

reasonable expenses including attorney fees, incurred by Cedillo in proving the truth of matters
denied by Farmers in these requests for admission.
DATED this 2()'d... day of August 2013.
RUNFT & STEELE LAW OFFICES, PLLC

)I\~

By:
--JO_N_M__....._.S-TE-E_L_E_ _ _ _ _ __
Attorney for Peggy Cedillo
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RUNFT & S' 1 BELE
LAYV OFFICES, PLLC
John L. Runfr I Jon M. Sceele

August 29, 2013

Jeffrey A. Thomson
Elam & Burke, PA
Address: PO Box 1539
Boise, ID 83701
Peter J.:Johnson
Johnson Law Group
103 E. Indiana Suite A
Spokane, vVA 99207-2317
Via E-mail

Re: Cedillo v. Farmers Insurance, Co. -Arbitration

Dear Nir. Thomson & Mr. Johnson:
Per your request enclosed is a copy of the Affidavit of Service. As per our conference of
yesterday, I have extended the due date for your client's discovery responses to October 15. The
depositions of Ivir. Ramsey and Farmers 30(b)(6) will be rescheduled after receipt and review of
your discovery responses.
The hearing before Judge Norton set for October 2nd at 2:45 will proceed as scheduled.
Thank you for your cooperation.
Very truly yours,

~~l~fzdt

Runft & Steele Law Offices, PLLC

JMS:kra

Cc:

Client
runfcsceelc.com
Phone: (208) 333-8506

In che Al:isb Center

I

Fax: (208) 343-3'.!46

I

Boise, Id.iho 8370'2

10:0 W. Main Srreec, Suice 400

I

Fourch Floor
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RUNFT & s· BELE
.L

LAW OFFICES, PLLC
John L.Runft I JonM.Steele I NicholasA.Warden

October 23, 2013

Jeffrey A. Thomson
Elam & Burke, PA
Address: PO Box 1539
Boise, ID 83701
Peter J. Johnson
Johnson Law Group
103 E. Indiana Suite A
Spokane, WA 99207-2317
Via Facsimile
Re: Cedillo v. Farmers Insurance, Co. - Arbitration

Dear Mr. Thomson & Mr. Johnson:

I am in receipt of Defendant Farmers' Responses to Plaintiff's First Set of
Requests for Admission. I thank you for your timely response. However, you have
failed to respond to Plaintiff's First Set of :IJ:iterrogatories and Request for Production of
Documents. Your responses tci these discovery requests were due on October 15, 2013 as
per my letter of August 29, 2013 (copy enclosed), which extended the original discovery
due date.
Please provide responses to my outstanding discovery no later than November 8,
2013. I thank you for your cooperation.

v1r;ru~,
Jon M. Steele
Rtmft & Steele Law Offices, PLLC
JMS:kra
Enclosure
Cc:
Client
runftsteelc.com
Phone: (208) 333-8506

fo the Alask~ Cenrer

Fax: (208) 343-3246

I

1020 W. Main Street, Suire 400

Boise, Idaho 83702

I

Fourth Floor
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~ LAW OFFICES, PLLC
.L

John L.Runfl I Jon M.Stccle I NicholasA.Wn1·de11

November 11, 2013

Jef:frey A. Thomson

Elam & Burke, PA
Address: PO Box 1539
Boise, ID 83701
Peter J. Johnson
Johnson Law Group
103 E. Indiana Suite A
Spokane, WA 99207-2317

Via Facsimile

Re: Cedillo v. Farmers Insurance, Co.
Dear Mr. Thomson & Mr. Johnson:
1 am in receipt of Defendant Farmers' Responses to Plaintiffs Second Set of
Requests for Admission. I thank you for your timely response. However, as per my
phone conversation with Mr. Johnson, and my previous letters, you have yet to respond
to Plaintiff's First Set of Interrogatories and Requests for Production of Documents. I
have previously granted to you two due date extensions. See, copies of August 29, 2013
and October 23, 2013 letters enclosed.

I ain sure you are aware that all objections to this discovery have been waived.
Please provide .responses to my outstanding discovery no later than November 18. If not
received by that date I will seek court intervention, including an award of attorney fees.

Jon M. Steele
Runft & Steele Law Offices, PLLC
JMS:kra
Enclosure
Cc:

Client
runftstcelc.com

Phone: (208) 333-8506

Th the Alasb Center

Fnx: (208) 343-3246

1020 W, Mnin Street, Suite 40()

Boise, Idnho 83702
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November 13, 2013
Peter J. Johnson
Johnson Law Group
103 E. Indiana Suite A
Spokane, WA 99207-2317

Via Facsimile

Re: Cedillo v. }armers Insurance, Co.
Dear Mr. Johnson:
This letter is to confim1 our telephone conference of today in which you aq.vised
me that it is your position that Fanners' claim files are protected by the attorney-client
p1ivilege as they were prepared in anticipation of litigation. I disagree with you for the
following reasons:
1.
2.

There is no attorney-client privilege in first party insurance litigation.
Any objections or privileges have been waived by reason of Farn1ers'
failure to respond to my discovery which was served on August 20, 2013.

You advised me that you would be providing responses to . my outstanding
discovery no later than November 22.
You also advised me that you believe that Judge Norton's ruling on my pending
motion for attorney fees may narrow the scope of my outstanding discovery. Once again,
I disagree. No matter what ruling is made by the Court, Plaintiff Cedillo is entitled to
immediate discovery responses.
I look forward to receiving your responses no later than November 22. Please
give me a call should you have any questions.

JMS:kra
1

Cc:

Jeff Thomson
\

,unf,,.,,J,.,nm

Phone: (208) 333-8506
111

the Alaska Ccnrc,•

Pall: (208) 343·3246

L 1020 W. Main St1•ccr

1

Suire 400

Boise, Idaho 83702
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JOHN L. RUNFT (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFT & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: JSteele@runftsteele.com

CHRISTOPHER D. RICH, Clerk
By JERI HEATON
DEPUTY

Attorneys for Peggy Cedillo

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO, an individual,
Plaintiff,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV OC 1308697

BRIEF IN SUPPORT OF PLAINTIFF'S
MOTION TO COMPEL

I
INTRODUCTION
Plaintiff submits this BFief in Support of her Motion to Compel Discovery and for an
I

award of her fees and costs in bringing this Motion.

II
FACTS
This litigation is the result of Defendant's wrongful denial of first party insurance
benefits and its bad faith.
Plaintiff seeks the Court's assistance in obtaining responses to Plaintiff's Fir.§.t_ Set of

BRIEF IN SUPPORT OF PLAINTIFF'S MOTION TO COMPEL- Page 1
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Interrogatories and Requests for Production of Documents that was served on August 20, 2013.
See, Exhibit A, Affidavit of Jon M. Steele in Support of Plaintiffs Motion to Compel (hereafter

"Steele Affidavit") filed herewith. The original due date of September 19, 2013 for Defendant's
response was extended to October 15. Defendant failed to meet this deadline. See, Exhibit B to
Steele Affidavit. Plaintiff then demanded responses no later than November 8. See, Exhibit C to
Steele Affidavit. Defendant failed to meet this deadline. Plaintiff then demanded responses no
later than November 18. See, Exhibit D to Steele Affidavit. Defendant failed to meet this
deadline .. Plaintiff then demanded responses no later than November 22. See, Exhibit E to
Steele Affidavit. Defendant has failed to meet this deadline.
Plaintiff has sought to obtain these papers without Court intervention, but is now left with
no alternative except to ask the Court to intervene.

III
STANDARD OF REVIEW

I.R.C.P. 26(b)(l) provides the following:
Rule 26(b)(1 ). Scope of discovery in general.
Unless otherwise limited by order of the court in accordance with these
rules, the scope of discovery is as follows: (1) Parties may obtain
discovery regarding any matter, not privileged, which is relevant to the
subject matter involved in the pending action, whether it relates to the
claim or defense of the party seeking discovery or to the claim or defense
of any other party, including the existence, description, nature, custody,
condition and location of any books, documents, or other tangible things
and the identity and location of persons having knowledge of any
discoverable matter. It is not ground for objection that the information
sought will be inadmissible at the trial if the information sought appears
reasonably calculated to lead to the discovery of admissible evidence.
The Court in Edmunds v. Kraner, 142 Idaho 867, 873, 136 P.3d 338 (2006), succinctly
stated that "[t]he purpose of our discovery rules is to facilitate fair and expedient pretrial fact
BRIEF IN SUPPORT OF PLAINTIFF'S MOTION TO COMPEL- Page 2
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gathering. It follows, therefore, that discovery rules are not intended to encourage or reward
those whose conduct is inconsistent with that purpose." Defendant is not to be rewarded for
"stonewalling."

IV
ARGUMENT
A.

An Order Compelling Defendants to Produce Certain Papers is Appropriate Under
Rule 37 of the Idaho Rules of Civil Procedure.

A motion to compel may be granted under Rule 37 of the Idaho Rules of Civil Procedure
if a party receiving an interrogatory "fails to answer an interrogatory submitted under Rule 33,"
and if the recipient of a Rule 34 request for production fails to respond to said request. I.R.C.P.
37(a)(2). Under I.R.C.P. 33(a)(2) and 34(b)(2), Defendant had thirty (30) days in which to
respond plus an additional three (3) days for mailing. I.R.C.P. 6(e)(l). Those deadlines have
long since passed.
To avoid bringing this Motion to Compel and wasting the Court's resources, Plaintiff has
conferred with Defendants' attorney and detailed the deficiencies in its failure to respond.
Clearly Defendant is required to answer and produce the papers sought by Plaintiff.

B.

Rule 37 of the Idaho Rules of Civil Procedure Authorize an Award of Attorney Fees
and Costs Incurred by Defendants in Bringing this Motion to Compel.

Finally, pursuant to Idaho Rule of Civil Procedure 37(a), Plaintiff seeks an Order
awarding costs and fees to Plaintiff in connection with bringing this Motion, supporting
Memorandum and Affidavit before the Court, as well as any hearing thereon. See I.R.C.P.

BRIEF IN SUPPORT OF PLAINTIFF'S MOTION TO COMPEL - Page 3
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37(a)(4) ("If the motion is granted, the court shall, after opportunity for hearing, require the party
... whose conduct necessitated the motion or the party or attorney advising such conduct or both
of them to pay to the moving party the reasonable expenses incurred in obtaining the order,
including attorney's fees, ... ") (emphasis added).

V
CONCLUSION
For the above-mentioned reasons, Plaintiff respectfully requests that this Court grant her
Motion to Compel. Plaintiff further requests this Court award to Plaintiff her reasonable attorney
fees and costs incident to bringing this Motion to Compel.

fJ,

DATED this '25 day of November 2013.
RUNFT & STEELE LAW OFFICES, PLLC

n----~~t_

By:-------,-------\
~I\1.\3TEELE
Attorney Yor Plaintiff
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on this 2~:)day of November 2013, a true and
correct copy of the foregoing BRIEF IN SUPPORT OF PLAINTIFF'S MOTION TO
COMPEL was served upon opposing counsel as follows:
Jeffrey A. Thomson
Elam Burke
251 E. Front St., Ste 300
Boise, ID 83 702
Attorney for Farmers Insurance Company
Ofidaho
Peter J. Johnson
Johnson Law Group
103 E. Indiana Suite A
Spokane, WA 99207-2317
Attorney for Farmers Insurance Company
Ofidaho

'L_ Via Facsimile
_ _ Via Personal Delivery
Via U.S. Mail
Via E-mail

l

Via Facsimile
_ _ Via Personal Delivery
Via U.S. Mail
Via E-mail

RUNFT & STEELE LAW OFFICES, PLLC

By:JO~JS~
Attorney for Peggy Cedillo
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CHRISTOPHER 0. AICH, Clerk
By STEPHANle VIDAi<
~

PETER J. JOHNSON
I' Johnson Law Group
103 E. Indiana, Suite A
Spokane, WA 99207-2317
Phone: (509) 835-5000
Fax:
(509) 326-7503
ISB No. 4105
Attorney for Defendant
I

I

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

***

PEGGY CEDILLO, an individual,
Plaintiff,

CASE NO. CV 0C 1308697

v.

AFFIDAVIT OF PETER J. JOHNSON
IN RESPONSE TO MOTION TO
COMPEL

FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

***
STATE OF WASHINGTON

ss.
County of Spokane

PETER J. JOHNSON, being first duly sworn on oath, deposes and says:
I am the attorney for Farmers Insurance Company of Idaho (Farmers), Defendant in this
matter.
I was retained in late August 2013 to represent Farmers solely with reference to the extracontractual allegations raised in Plaintiff's amended petition to confirm her arbitration award which
was filed on August 16, 2013. When the amended petition was served, Plaintiff also served extensive

JOHNSON LAW GROUP

AFFIDAVIT OF PETER J. JOHNSON IN RESPONSE TO
MOTION TO COMPEL - 1

103 E. Indiana, Suite
A
000069
Spokane, WA 99207-2317
TEL: (509) 835-5000 FAX: (509) 326-7503

discovery including interrogatories, requests for production, requests for admission and 30(b)(6)
deposition notices along with a notice setting a hearing for October 2. on the petition to confirm the
arbitration award.
On August 26 and August 27 I had several lengthy telephone conference_s with attorneys
Steele and Thomson regarding my involvement. Attorney Steele was advised that attorney Thomson
would continue to handle all issues raised in the amended petition relative to the arbitration process
since he had defended the matter through the arbitration hearing and post-arbitration motions. I
advised attorney Steelf that I would be addressing the extra-contractual allegi:}tions raised by the
amended petition.
At that time I requested that attorney Steele agree to a stay of the non-arbitration issues until
after a final resolution of the arbitration issues. I expressed my belief to him that the court's
determination on those issues could have an impact on what issues would remain. More importantly,
I expressed my concern that his request for the claim file and materials related to the defense by
attorney Thomson during the arbitration, was not only premature but counter to the attorney-client
privilege and attorney work product. Although attorney Steele and I disagreed on this point and
although he declined to enter into a formal stay, he agreed to strike the depositions and extend the
time for responding to the discovery until after the hearing. He also acknowledged that a further
extension would be considered.
Nonetheless, and to avoid any issue that might arise regarding the initial set ofrequests for
admission which numbered 13 7, I timely submitted responses to the first set of requests for
admissions. Shortly thereafter, I received a second set of requests for admission which were also
·timely answered.
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During the month of September I received and reviewed numerous pleadings from attorneys
Steele and Thomson specifically addressing the arbitration issues raised by the amended petition and
the counter motions submitted by Farmers which were to be presented to the court on October 2.
On October 8, I called and spoke with attorney Steele to find out whether the court had issued a
ruling following argument on these motions. I was advised that the court had taken the matter under
advisement. During this discussion with attorney Steele, I reiterated my concern about the items
he was requesting in the discovery, (particularly the claim file and materials related to attorney
Thomson's reP/esentation of Farmers) because the claim was still ong_ping and the court had not
made its decision on the arbitration issues raised in the amended petition and the counter motions
submitted by Farmers. Again I expressed my concern that providing my client's claim file and
documents relating to the defense by attorney Thomson would be contrary to the attorney-client
privilege and the attorney work product. I asked him to defer the discovery until the court reached
a decision. Although he was reluctant to an open-ended extension, I understood that we agreed to
revisit the issue in a month if the court hadn't ruled.
Attorney Steele and I revisited the issue on November 13. At that time the court had not
issued its decision. Again it was my understanding that he and I would wait a little longer for the
court's ruling. This court filed its decision on November 14. I was provided a copy on November
18. On November 21 I received copies of Plaintiff's proposed judgment and supporting documents
along with a letter regarding the discovery. I spoke with attorney Steele onNovember 21 and advised

him that my paralegal was in the process of printing and bate-stamping several thousand pages of
documents from the claim file for me to review. I again reiterated to him that I still felt documents
in the claim file relating directly to the attorney-client relationship and the attorney work product
remained privilege, but that I would look at each document and not make a carte blanc
determination. Attorney Steele and I had a subsequent telephone conference on November 25. At
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that time, I advised him that the claim file was approximately 4,700 pages which my paralegal and
I were in the process of reviewing for production and to the extent any pages were not produced, I
would furnish him a privilege log. I indicated that I would have the documents to him shortly after
the Thanksgiving break. Not withstanding my representation, I received the present motion shortly
after our telephone conversation.
On December 3, I spoke with attorney Steele arid advised him that I was transmitting, by
overnight UPS service, approximately 4,000 pages of documents. At that time I sent him a letter with
a copy pf the privilege log. These documents are attached toI the memorandum filed with this
affidavit. I indicated to Mr. Steele that some of the requested documents, namely training materials,
sales promotional materials, Annual state reports, and claims manuals, not specifically related to
Plaintiffs claim, were still being gathered. I offered to send him the interrogatory responses without
these documents and that I would supplement the responses upon their receipt by me. He agreed that
this would be acceptable to him. I further advised him I would send the response son Wednesday or
Thursday of this week.
Unfortunately, I developed a severe case of the flu on December 3 was not able to work on
December 4 or 5. I called and spoke with attorney Steele on the morning of December 6 and advised
him of the slight delay in provided the interrogatory answers. I advised him that they would be faxed
to him today which was done. In addition, I advised him that I had received_ some additional
documents consisting of the annual reports to the state ofldaho which I would bring with me to the
hearing if it was still going to take place.
During the discussions on December 3 and 6, attorney Steele advised me that he intended to
modify his motion from one to compel to a request to the court for an in camera inspection the
redacted documents based on the Cedell case from Washington. Although I believe this request is
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not properly before the court, I have addressed it in. the accompanying memorandum and will be
prepared to argue its merits at the hearing.
DATED:

December 6, 2013.

I

I

CERTIFICATE OF SERVICE
I hereby certify that on this 6

th

day of December, 2013, I caused to be served a copy of the

foregoing by the method indicated below and addressed to the following:
John L. Runft
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, ID 83 702
Phone: (208)333-9495
Fax:
(207) 343-3246
Email: jsteele@runftsteele.com

[] U.S. Mail
[ ] Hand Delivery
[X]
Facsimile
[ ] Federal Express
[] Email

Jeffrey A. Thomson
Elam & Burke, P.A.
251 Est Front Street, Suite 300
P.O . Box 1539
Boise, ID 83701
Phone: (208)343-5454
Fax:
(208) 384-5844
Email: jat@elamburke.com

[] U.S. Mail
[ ] Hand Delivery
[X ] Facsimile
[ ] Federal Express
[] Email

llliX:\1S24\PhJg\:\FF - PJJ (Compel Rl'Sponsc).wpd
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PETER J. JOHNSON
Johnson Law Group
103 E. Indiana, Suite A
Spokane, WA 99207-2317
Phone: (509) 835-5000
Fax:
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Attorney for Defendant
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

***

PEGGY CEDILLO, an individual,

CASE NO. CV 0C 1308697

Plaintiff,

v.

DEFENDANT'S MEMORANDUM IN
. RESPONSE TO PLAINTIFF'S
MOTION TO COMPEL DISCOVERY

FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

***
INTRODUCTION
Plaintiffhas filed a motion to compel Defendant's responses to certain discovery propounded
to it with a supporting affidavit and briefby fax on November 25, 2013. Putting aside for a moment
the disagreements between counsel concerning this discovery, as outlined in the affidavit of
Defendant's counsel, Defendant has responded to the requests for production of documents
referenced in Plaintiff's discovery. In that regard, approximately 4,000 pages were provided to
Plaintiff via UPS on December 4, 2013. Defendant submitted interrogatory answers on December 6
as outlined in counsel's accompanying affidavit.
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In preparation of transmitting the claim file, Defendant's counsel spoke with Plaintiffs
counsel on December 3, 2013 to advise him that the claim file was being transmitted to him via UPS
with a privilege log delineating those documents that were redacted from the claim file. (See
attached letter and privilege log.) During that conversation, attorney Steele indicated that although
not part of the pending motion, he intended to argue that there is no attorney-client privilege in this
matter and thus all documents in the claims file must be produced to include those identified in the
privilege log. Notwithstanding this argument, that issue has not been timely directed to the Court.
Inpupport of his position, attorney Steele referenced the W~shington case of Cedell v. Farmers Ins.
Co. of Washington, 176 Wn.2d 686,295 P.3d 239 (2013). (Copy attached.)
Without waiving an objection to the timeliness of this issue, i.e. that Defendant's response
is incomplete, Defendant submits that Cedell does not apply to the present case for a number of
reasons. Prior to discussing those reasons and although this Court is familiar with the background
of this matter, a brief summary on the background of this claim is appropriate, which clearly
distinguishes it from the first party issues in Cedell.
This case arises out of a May 28, 2008, motorcycle accident involving the Plaintiff, Peggy
Cedillo, who was a passenger on a motorcycle driven by her attorney, Mr. Steele. Ms. Cedillo
suffered injuries in the accident. Defendant insured Plaintiff at the time of the accident. Plaintiffs
policy included underinsured motorist coverage. The policy insuring Mr. Steele with Progressive
Insurance Company had a policy limit of $100,000.

Plaintiff settled for policy limits with

Progressive in June 2009 and then submittecJ a UIM claim with Farmers.
Plaintiffs policy included a UIM coverage limit of $500,000 which she demanded. Upon
notice of the UIM claim, Farmers opened a claim under her policy. Plaintiff initially provided
Farmers with some medical records and other information. Farmers initially investigated the claim.
Farmers then retained attorney Jeff Thomson in August 2009 to represent it in the UIM matter.
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Subsequently, attorney Steele became involved in the claim and provided Farmers with a letter of
representation in April 2011. Plaintiff and Farmers were unable to agree on the value of the UIM
claim and the claim proceeded to an arbitration hearing.
After arbitration of the matter, Plaintiff initially filed a petition to confirm the arbitration
award and then in August 2013 amended the petition to and include allegations of bad faith on the
part of Farmers for failing to agree with Plaintiff's evaluation of her claim prior to the arbitration.
Prior to a resolution of the issues raised by Plaintiff's petition to confirm the arbitration award,
I

Plaintiff submitted extensive discovery to Farmers 9onsisting of numerous interrogatories, requests
for production, and requests for admission. As indicated in counsel's affidavit, Plaintiff's counsel
and affiant had several conversations concerning this discovery. Notwithstanding the parties
differences over the discovery, Defendant's counsel timely provided responses to the requests for
admissions to avoid any argument over a silent "admission." Plaintiff's requests for production
included, but were not limited to, the entire file related to her policy's underwriting file, various
policy manuals and documents regarding the processing of insurance claims, manuals and other
education materials used to train Farmers' personnel on claims processing, information relating to
loss reserves, and annual reports submitted to the State ofldaho.
As indicated in the affidavit, several discussions took place regarding these discovery
requests. As counsel noted, Farmers has produced a substantial portion of the claims file totaling
over 4,000 pages. However, Farmers has redacted a portion of the claims file to exclude documents
submits that the
generated after attorney Thomson's representation began in August 2009. Farmers
:,
redacted documents are protected pursuant to the attorney-work production doctrine and the
attorney-client privilege. Farmers has produced a log identifying the documents which have been
redacted. (See attached privilege log.) Plaintiff contends that the entire file must be produced
alleging that there is no attorney-client privilege in a first party claim when the insurer has retained
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counsel to defend the matter. Plaintiff has not provided any Idaho law, standing for the broad.
proposition that the attorney-client privilege and attorney-work product ceases to exist in a first party
claim between an insured and an insurer.
Farmers asserts that these privileges exist as to certain of the documents contained in the
claims file in accordance with I.R.C.P 26(b)(l) and (b)(5)(A). While Plaintiff may challenge the
assertion of a privilege as to specific documents through an appropriate motion, Plaintiff has not
done so. Instead Plaintiff focuses on the entire file and asserts that no attorney client or work
I

product privileges exist. This is contrary t9 I.R.C.P 26(b)(l), which provides:

I

Rule 26(b)(l). Scope of discovery in general.
Unless otherwise limited by order of the court in accordance with these rules, the
scope of discovery is as follows: (1) Parties may obtain discovery regarding any
matter, not privile1:ed, which is relevant to the subject matter involved in the
pending action, whether it relates to the claim or defense of the party seeking
discovery or to the claim or defense of any other party, including the existence,
description, nature, custody, condition and location of any books, documents, or
other tangible things and the identity and location of persons having knowledge of
any discoverable matter. It is not ground for objection that the information sought
will be inadmissible at the trial if the information sought appears reasonably
calculated to lead to the discovery of admissible evidence.

I.R.C.P 26(b)(l) (underline and bold added).
In effect, Plaintiff seeks a blanket waiver of the attorney-client and attorney-work product
privileges merely based upon the fact that one of the parties was an insurer. Plaintiff has not cited
any Idaho case which holds that an exception of these privileges occurs because the insured was
involved in a UIM claim and now alleges that the insured acted in bad faith even though both parties
had engaged counsel during a significant portion of the time this matter was proceeding through the
contractual arbitration process. Plaintiffs simple assertion of bad faith does not entitle her to
circumvent these privileges.
Plaintiffs counsel has indicated that he will rely upon the Washington case of Cedell v.
Farmers Ins. Co. of Washington, 176 Wn.2d 686, 295 P .3d 239 (2013), to support his argument that
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there is no attorney-client or attorney-work product privilege in first party ·insurance claims.
However, Plaintiff ignores the Cedell court's specific exception ofUIM claims from its discussion
on the impact of the attorney-client and attorney-work product privileges in a first party claim. In
that regard, the Court in Cedell clearing stated:
To accommodate the special considerations of first party insurance bad faith claims,
except for underinsured motorist (UIM) claims, the insured is entitled to access
to the claims file. As our Court of Appeals has observed, "it is a well-established
principle in bad faith actions brought by an insured against an insurer under the terms
of an insurance contract that communications between the insurer and the attorney
are not privileged with respect to the insured." Barry, 98 Wn. App. at 204 (citing
Bakerv. CNAins. Co., 123 f.R.D. 322,326 (D. Mont. 1988)); accord Escalante, 49
Wn. App. at 394; Silva v. Fire Ins. Exch., 112 F.R.D. 699 (D. Mont. 1986). In Silva,
the Montana court noted, "The time-worn claims ofwork product and attorney-client
privilege cannot be invoked to the insurance company's benefit where the only issue
in the case is whether the company breached its duty of good faith in processing the
insured's claim." Silva, 112 F .R.D. at 699-700.

1

Barry was a UIM case and, of course, we recognize a difference between UIM
bad faith claims and other first party bad faith claims. The UIM insurer steps
into the shoes of the tortfeasor and may defend as the tortfeasor would defend.
Thus, in the UIM co1;1.text, the insurance company is entitled to counsel's advice
in strategizing the same defens es that the tortfeasor could have asserted.
Cedell, 176 Wn.2d at 697 (emphasis added).
The case referenced by Cedell, Barry v. USAA, 98 Wn. App. 199,989 P.2d 1172 (1999),
clearly articulated this difference:
We have good reason to treat first-party bad faith claims involving the processing of
UIM claims differently, however. UIM carriers stand in the shoes oftheunderinsured
motorist/tortfeasor to the extent of the carrier's policy limits. Dayton v. Farmers Ins.
Group, 124 Wn.2d 277,281, 876 P.2d 896 (1994). Consequently, the UIM carrier
is entitled to pursue all the defenses against the UIM claimant that could have been
asserted by the tortfeasor. See id. (the UIM carrier is not compelled to pay if the same
recovery could not be obtained from the tortfeasor). Because the provision of UIM
coverage is by nature adversarial, an inevitable conflict exists between the UIM
carrier and the UIM insured. Fisher v. Allstate Ins. Co., 136 Wn.2d 240,249, 961
P .2d 350 (1998). The friction between this adversarial relationship and the traditional
·fiduciary relationship of an insured and an insurer is difficult to resolve. The
difficulty is complicated by those cases where an attorney represents an insured in
an action against the tortfeasor and then must represent the carrier when the insured
makes a UIM claim. Such was not the case here, however. Considering the fact that
USAA's attorney was involved only in Ms. Barry's UIM claim, it follows that
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,
communications between USAA and its attorney concerning the UIM claim are
privileged for the purposes of Ms. Barry's bad faith insurance suit.

Barry, 98 Wn. App. at 205 (emphasis added).
Presently, there is no definitive Idaho law similar to the Cedell decision in Washington. To
the extent, Plaintiff seeks to have this court apply Cedell, Plaintiff seeks to apply it in a much
broader context than contemplated by the Washington Supreme Court.

CONCLUSION
It is clear that Farmers and Plaintiff had a disagreement over the value of her UIM claim
I

I

which resulted in an arbitration hearing. Plaintiffs amended petition to confirm an arbitration award
included allegations that Farmers acted in bad faith. These allegation appear to be based solely upon
the parties' disagreement over value. There is no instructive Idaho law that has waived the attorneyclient privilege and attorney-work product merely because an insurer retains counsel to assist and
represent it in a UIM claim presented by an insured. To establish a carte blanche rule that no such
privilege exists solely on the basis of an allegation that the insurer acted in bad faith would send a
chilling effect to both clients and counsel. Farmers submits that under the facts of this case, the
entire claim file after the retention of attorney Thomson in August 2009 should be protected.
Nonetheless, Farmers has produced those portions of the claim file that did not directly relate to
attorney-client communications and documents or trial preparation strategies.
DATED:

December 6, 2013.
JOHNSON LAW GROUP
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E-MAIL: PJOHNSON@JOHNSONLAW. ORG

FAX: (509) 326-7503

WEBSITE.' WWW.JOHNSONLAW. ORG

Mr. Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, ID 83702
Re:

103 E. INDIANA, SUITE A
SPOKANE, WA 99207-2317
PHONE: (509) 835-5000

I

Cedillo v. Farmers Insurance Company ofIdaho
CV OC 1308697

Dear Jon:
As I have indicated on several occasions, I really want to avoid the ''you said, I said" letters.
However, with that in mind, I will necessarily have to file an affidavit in response to your motion
because it doesn't completely incorporate all of our discussions.
- In any event, and hopefully in followup to a telephone discussion on Tuesday (December 3), I am
placing in the mail one large and heavy banker box of bate-stamped documents from the claim file
(approximately 4,000 pages). I am sending the box UPS and will provide you with the tracking
number, assuming UPS gives me one. The materials in this box relate to attachments 1 through 10
as identified in the enclosed privilege log. Attachments 11-15 are not included as I am still awaiting
receipt of those _materials which I will also bate stamp before sending them. I do not anticipate any
redactions from attachments 11-15. I can send the discovery answers without these documents at
this time if you prefer. Please let me know.
In order to follow how attachments 1-8 from the claim file were organized, they were copied directly
from the claim disc I received. I have identified each of these disc folders in the privilege log. For
ex.ample, everything in the file folder I received denoted "injury" is contained in the referenced
4 regardless of whether I thought the document belonged in an injury folder.
attachment No.
.
.

an

Even though this claim was in adversarial position and then litigation very early on, I have only
redacted materials directly pertaining to contacts between Farmers and JeffThomson and some intercompany ,:naterials during the arbitration process. In some instances where the file document merely
-made reference to a communication from attorney Thomson, I provided the referencing document.
However, by doing so, I am not waiving any privilege as to the document or communication which
was mentioned.
000081
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Mr. 'Jon M. Steele
Cedillo v. Farmers
December 3, 2013
Page2

I am having some difficulty arranging a flight to Boise on the 11 th and in getting back to Spokane
the same evening. I already was scheduled to defend several witness depositions in a paraplegic case
that day. I would hope that you will reconsider the motion since it doesn't address the redaction
issue. I would appreciate your courtesies in that regard. If we have not spoken when you receive this
letter, please call me. Thank you.

I

I

Enclosure
pc:

Jeffrey A. Thomson wlencl
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PETER J. JOHNSON
Johnson Law Group
103 E. Indiana, Suite A
Spokane, WA 99207-2317
Phone: (509) 835-5000
Fax:
(509) 326-7503
ISB No. 4105
Attorney for Defendant
I

I

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

** *

PEGGY CEDILLO, an individual,

CASE NO. CV OC 1308697

Plaintiff,

DEFENDANT'S LOG OF PRIVILEGED
DOCUMENTS NOT PRODUCED IN
RESPONSE TO PLAINTIFFS' FIRST
SET OF INTERROGATORIES AND
REQUESTS FOR PRODUCTION OF
DOCUMENTS PROPOUNDED TO
DEFENDANT

V.

FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

***
COMES NOW Defendant and submits jts initial privilege log to identify documents from the claim
file not produced in response to Plaintiffs' First Set of Interrogatories and Requests for Production
ofDocuments to Farmers Insurance Company ofldaho and Answers Thereto, and Attachment Nos.
1 - 8 referenced therein, as these redacted documents are protected by the att~rney-client priv~lege
and/or attorney work product rule or other applicable privilege or exemption.
To the extent any document produced herein references another document or a privileged
communication, production of the referencing document shall not be deemed a waiver of any
applicable privilege which attaches to the referenced document or privileged communication.
JOHNSON LAW GROUP

DEFENDANT'S PRIVILEGE LOG - 1

103 E. Indiana, Suite000083
A
Spokane, WA 99207-2317
TEL: (509) 835-5000 FAX: (509) 326-7503
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Attachment Nos. 1- 15 to Plaintiffs' First Set of Interrogatories and Requests for Production
of Documents Propounded to Defendant and Answers Thereto are as follows:
LIST OF ATTACHMENTS
1.

2.
3.
4.
5.
6.
7.
8.
9.
10.
.11.
12.
13.
14.
15.

Loss Report . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Bates 1 - 515;
Claim Summary Report . . . . . . . . . . . . . . . . . . . . . . . . . . Bates 516 - 781;
Coverage . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Bates 782 - 835;
Injury ....................................... Bates 836 - 4663;
Med-PIP .................................... Bates 4664 - 4719;
Subrogation ................................ : . Bates 4720 - 4757;
Claim Unit Screen .................................. Bates 4758;
Payments . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Bates 4759 - 4764;
Reserve History ....... ,............................. Bates 4765;
Policy ...................................... Bates 4766 - 4802;
Policy ·guidelines, manuals, handbooks, etc.
relating to DIM claims . . . . . . . . . . . . . . . . . . . . . . . . . . . . to be provided;
Training 1.p.aterials relating to UIM claims . . . . . . . . . . . . . to be provided;
Underwriting File. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . to be provided;
Annual Reports ................................. to be provided;
Promotional Materials ............................ to be provided.

I

The following documents have been redacted:
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- Loss Report

62

63

08/03/09

Ron Ramsey

84

85

08/25/09

Ron Ramsey

90

08/25/09

Ron Ramsey

94

08/27/09

Ron Ramsey

09/01/09

Ron Ramsey

124

04/14/10

Ron Ramsey

135

05/07/10

Ron Ramsey

98

99

153

155

09/14/10

Ron Ramsey

183

184

01/05/11

Ron Ramsey

01/29/11

Ron Ramsey

188
208
222

Ron Ramsey

209
10/17/11

Ron Ramsey
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11/05/11

Ron Ramsey

11/10/11

Ron Ramsey

01/20/12

Ron Ramsey

246

02/09/12

Ron Ramsey

267

04/04/12

Ron Ramsey

226

-

235
241

I

242

269

270

04/16/12

Ron Ramsey

311

312

10/08/12

Ron Ramsey

349

10/08/12

Ron Ramsey

356

10/12/12

I Ron Ramsey

362

10/16/12

Ron Ramsey

11/19/02

Ron Ramsey

429

01/17/13

Ron Ramsey

436

02/05/13

Ron Ramsey

402

404

457

459

03/22/13

Ron Ramsey

466

467

04/08/13

Ron Ramsey

05/07/13

Ron Ramsey

471
481

483

05/21/13

Ron Ramsey

486

487

05/21/13

Ron Ramsey

. 497

499

07/29/13

Ron Ramsey

08/01/13

Ron Ramsey

503
505

508

08/26/13

RonRam~ey

511.

512

08/30/13

Ron Ramsey

I

ATTACHMENT NO. 2 - Claim Summary Report
519

08/30/13

Ron Ramsey

519

523

08/27/13

Ron Ramsey

527

530

06/05/13

Ron Ramsey

534

537

05/07/13

Ron Ramsey

540

03/20/13

RonRamsey

549

02/05/13,

Ron Ramsey

551

01/20/13

Ron Ramsey

11/29/13

Ron Ramsey

561

563
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578

579

10/16/12

Ron Ramsey

581

582

10/12/12

Ron Ramsey

599

10/08/12

Ron Ramsey

618

04/16/12

Ron Ramsey

629

02/09/12

Ron Ramsey

634

11/10/11

Ron Ramsey

640

10/17/11

Ron Ramsey

658

01/06/11

Ron Ramsey

672

09/24/10

Ron Ramsey/.

685

688

04/09/10

Ron Ramsey

687

688

04/08/10

Ron Ramsey

696

697

09/01/09

Ron Ramsey

702

08/25/09

Ron Ramsey

705

08/11/09

Ron Ramsey

657
670

l
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ATIACHMENTNO. 3 - Coverage
782

I

I

11106/12

Jeff Thomson

I

ATIACHMENTNO. 4 - Injury
840
842

849

907

09/25/12

Jeff Thomson

09/28/12

Jeff Thomson

10/03/12

Jeff Thomson

1403

1407

10/08/12

JeffThomson ·

1410

1417

10/05/12

Jeff Thomson

1419

1428

10/09/12

Jeff Thomson

1485

1490

10/ /12

Jeff Thomson

1612

1614

10/15/12

Jeff Thomson

1617

10/22/12

Jeff Thomson

1619

10/22/12

Jeff Thomson

1621

10/22/12

Jeff Thomson

1623

1626

10/22/12

Jeff Thomson

1627

1628

10/23/12

Ron Ramsey

10/18/12

Jeff Thomson

1630

'
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1635

10/24/12

Jeff Thomson

1693

10/30/12

Jeff Thomson

11/02/12

Jeff Thomson

1701

11/06/12

Jeff Thomson

,1703

11/06/12

Jeff Thomson

1705

11/06/12

Jeff Thomson

1695

1699

1707

1709

11/07/12

Jeff Thomson

1710

1718

10/20/12

Jeff Thomson

11/08/12

Jeff Thomson

f,

1727
1729

1740

1762

Jeff Thomson
11/19/12

Jeff Thomson

1764

1774

11/14/12

Jeff Thomson

1836

1837

12/17/12

Jeff Thomson

1890

1896

11/19/12

Jeff Thomson

2315

2319

08/13/09

Ron Ramsey

2529

2532

08/27/09

Jeff Thomson

2534

2539

2575

Ron Ramsey
02/11/13

Jeff Thomson

2579

2580

10/27/09

Jeff Thomson

2607

2608

02/26/13

Jeff Thomson

2639

2640

02/26/13

Jeff Thomson

04/26/10

Jeff Thomson

05/04/10

Ron Ramsey

03/12/13

Jeff Thomson

2721
2723

2724

2740

f,

2800

2806

WRONG CLAIM

These documents were misfiled in this claim.

2810

2811

07/22/10

Jeff Thomson

2831

2834

02/20/13

Jeff Thomson

3156

3157

09/15/10

Jeff Thomson

3207

3208

03/19/13

Jeff Thomson

WRONG CLAIM:

This document was misfiled in this claim.

03/20/13

Ron Ramsey

3409
3410

3413
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3414

3415

03/19/13

Jeff Thomson

3418

3419

02/26/13

Jeff Thomson

3426

3430

11/05/10

Jeff Thomson

WRONG CLAIM

This document was misfiled in this claim.

3540
3541

3544

03/20/13

Ron Ramsey

3545

3546

03/19/13

Jeff Thomson

3549

3550

02/26/13

Jeff Thomson ·

3557

3561

11/05/10

Jeff Thomson

02/ff5/ll

Ron Ramsey

01/21/11

Jeff Thomson

03/20/11

Jeff Thomson

3685
3689

3740

3751
3761

3762

03/15/11

Ron Ramsey

3763

3765

04/06/11

Jeff Thomson

05/03/11

Jeff Thomson

04/25/11

Jeff Thomson

3781

05/17/11

Jeff Thomson

3822

07/08/11

JeffThomsop

3774
3776

3778

f,

3828

3830

07/22/11

Jeff Thomson

3833

3853

WRONG CLAIM

These documents were misfiled in this claim.

3851

3852.

11/04/11

Jeff Thomson

3855

3857

10/27/11

Jeff Thomson

3860

3861

11/08/11

Jeff Thomson

3909

3912

01/20/12

Jeff Thomson

3917 ·

3920

01/24/12

Jeff Thomson

3921

3925

02/08/12

Jeff Thomson

03/08/12

Jeff Thomson

3995
4012

4013

05/06/13

Jeff Thomson

4016

4029

03/16/12

Jeff Thomson

4069

4073

04/17/12

Jeff Thomson

4078

4085

05/02/12

Jeff Thomson

05/11/12

Jeff Thomson

4086

-
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05/08/13

Jeff Thomson

4108

14125

05/22/12

Jeff Thomson

4130

4131

07/25/12

Jeff Thomson

4331

4332

08/20/12

Jeff Thomson

4336

09/18/12

Jeff Thomson

4338

09/18/12

Jeff Thomson

I

4340

4342

05/20/13

Jeff Thomson

4369

4384

07/10/13

Jeff Thomson

4459
4469

08/19/13
4470

08/22/13

t,

.,, ....

..
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. .:fA~_lhor

14105

4089
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Jeff Thomson

t,

Jeff Thomson
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ATIACHMENTNO. 8-Payments
14760

4762

DATED:

Report generated

December 3, 2013.
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I hereby certify that on this 1__ day ofDecember, 2013, I caused to be served a copy of the
foregoing by the method indicated below and addressed to the following:
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, ID 83702
Phone: (208) 33.3-9495
Fax:
(207) 343-3246
Email: jsteele@runftsteele.com

[] U.S. Mail

[ j Hand Delivery
[X] Facsimile
[ ] Federal Express
[] Email
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1 of 3 DOCUMENTS
BRUCE CEDELL, Petitioner, v. FARMERS INSURANCE COMPANY OF WASHINGTON,

Respondent.
No. 85366-5
I

I

SUPREME COURT OF WASHINGTON

176 Wn.2d 686; 295 P.3d 239; 2013 Wash. LEXIS 149
September 22, 2011, Argued
February 21, 2013, Filed
PRIOR HISTORY: Appeal from Grays Harbor County Superior Court. 07-2-01376-4. Honorable David L. Edwards.
Cedellv. Farmers Ins. Co. of Wash., 157 Wn. App. 267,237 P.3d 309, 2010 Wash. App. LEXIS 1670 (2010)
DISPOSITION:

Supreme court affirmed in part, reversed in part, and remanded to the trial for further proceedings.

SUMMARY:
WASHINGTON OFFICIAL REPORTS SUMMARY
Nature of Action: An insured whose home was damaged in a fire sought damages from his insurer for bad faith in
handling his claim for coverage. After the insurer resisted full disclosure of its claims file in response to a discovery
request by the insured, the insured moved to compel production or, in the alternative, for in camera review of the file.
Superior Court: After a hearing and in camera review of the insurer's claims file, the Superior Court for Grays
Harbor County, No. 07-2-01376-4, David L. Edwards, J., on March 2, 2009, entered an order compelling the insurer to
provide discovery to the plaintiff and imposing sanctions against the insurer for discovery violations.
Court of Appeals: At 157 Wn. App. 267 (2010), the court reversed the trial court's order and remanded the case for
further proceedings, holding that a factual showing of bad faith was insufficient to trigger in camera review of the
insurer's claims file. The court impliedly held that a showing that the insurer used counsel to further a bad faith denial of
the insured's claim was an insufficient ground to pierce the attorney-client privilege.
Supreme Court: Holding that the trial court properly conducted in camera review of the documents the insurer
claimed were protected by the attorney-client privilege but that it was unclear whether the trial court followed the
proper test for determining whether the attorney-client privilege applied, the court affirms in part and reverses in part
the decision of the Court of Appeals and remands the case to the trial court for further proceedings.
HEADNOTES
WASHINGTON OFFICIAL REPORTS HEADNOTES
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176 Wn.2d 686, *; 295 P.3d 239, **;
2013 Wash. LEXIS 149, ***

[1] Discovery-- Scope - Review - Standard of Review. An appellate court reviews a trial court's discovery order for
abuse of discretion. Under the abuse of discretion standard, an appellate court will reverse a trial court's discovery ruling
only on a clear showing that the trial court's exercise of discretion was manifestly unreasonable or that discretion was
exercised on untenable grounds or for untenable reasons. If a trial court's order rests on an improper understanding of
the law, an appellate court may remand the case for application of the correct legal standard.
[2] Discovery - Scope - Broad Right. The scope of discovery in litigation is very broad. The right to discovery is an
integral part of the right of access to the courts embedded in the state constitution. Early and broad disclosure promotes
the efficient and prompt resolution of meritorious claims and the efficient elimination ofmeritless claims.

I

[3] Discovery - Exemptions - Privileged Communications -- Nondisclosure - Validity. Because discovery is, by
design, intended to be broad, a party wishing to assert a privilege against discovery may not simply keep quiet about the
information it believes is protected from discovery; the party must either reveal the information, disclose that it has the
information and assert that it is privileged, or seek a protective order. When a privilege is asserted against a discovery
request, the best practice is for the trial court to require , document log requiring grounds stated with specificity as to
each document.
[4] Discovery - Protective Order - Burden of Persuasion. A party seeking a discovery protective order under CR
26(c) has the burden of persuasion.
[5] Insurance - Good Faith - Insurer's Bad Faith -- Insured's Right of Action -- Source of Right. A first party
insured's claim against its insurer for bad faith arises from the fact that an insurer has a quasi-fiduciary duty to act in
good faith towards its insured.
[6] Insurance - Good Faith - Insurer's Bad Faith -- Insured's Right of Action -- Discovery - Attorney-Client
Privilege - Applicability - Scope - In General. When a first party insured files an action against its insurer for bad
faith, the insured needs access to the insurer's files maintained for the insured in order to discover facts that may support
the claim for bad faith. Implicit in an insurer's handling of a claim is litigation or the threat of litigation that will involve
the advice of counsel. To permit a blanket privilege in actions against insurers for bad faith because of the participation
of lawyers hired or employed by them would unreasonably obstruct discov_ery of meritorious claims and conceal
unwarranted practices. To accommodate the special considerations of claims against first party insurers for bad faith,
with the exception ofunderinsured motorist claims, an insured is entitled to have access to the insurer's claims file. It is
a well-established principle in an action for bad faith by an insurer that communications between the insurer and
counsel are not privileged with respect to the insured. Claims of work product and attorney-client privilege may not be
invoked to the insurer's benefit if the only issue in the case is whether the insurer breached its duty of good faith in
processing the insured's claim.
[7] Discovery - Exemptions - Privileged Communications -- Attorney-Client Privilege -- Fraud Exception - In
General. When facts demonstrating fraud are shown, the attorney-client privilege is not a bar to discovery. A two-step
analysis is used to determine whether fraudulent conduct exists that is sufficient to overcome the attorney-client
privilege: First, the trial court determines whether there is a factual showing adequate to show the occurrence of
wrongful conduct sufficient to evoke the fraud exception. If so, under the second part of the analysis, the court conducts
an in camera inspection of the documents to determine whether there is a foundation in fact to overcome the privilege
on the basis of civil fraud. An in camera inspection is a matter of trial court discretion.
[8] Discovery - Purposes. The purpose of discovery is to allow production of all relevant facts, thereby narrowing the
issues, in order to promote the efficient and early resolution of claims.
[9] Discovery - Exemptions - Privileged Communications -;- Attorney-Client Privilege - Purpose. The purpose of
.the attorney-client privilege is to allow clients to fully inform their attorneys of all relevant facts without fear of
consequent disclosure.
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[10) Insurance -- Good Faith - Insurer's Bad Faith -- Insured's Right of Action - Public Policy. Actions against
an insurer by a first party insured for bad faith handling of an insurance claim are unique and founded on two important
public policy pillars: (1) that an insurer has a quasi-fiduciary duty to its insured and (2) that insurance contracts,
practices, and procedures are highly regulated and of substantial public interest.
[11) Insurance -- Good Faith - Insurer's Bad Faith - Insured's Right of Action -Discovery-Attorney-Client
Privilege - Applicability - Determination. In an action against an insurer by a first party insured for bad faith
handling of an insurance claim, a court starts from the presumption that there is no attorney-client privilege relevant
between the insured and the insurer in the claims adjusting process and that the attorney-client and work product
privileges are generally not relevant. However, the insurer may overcome the presumption of discoverability by
showing that its attorney was not engaged in the quasi-fiduciary tasks of investigating and evaluating or processing the
claim but was, instead, providing the insurer with counsel as to its own potential liability (such as whether or not
coverage exists under the law). Upon such a showing, the insurance company is entitled to in camera review of the
claims file and to redaction of communications from counsel that reflect the mental impressions of the attorney to the
insurer, unless those mental impressions are directly at issue in relation to the insurer's quasi-fiduciary responsibilitielto
the insured. If the trial court finds that the attorney-client privilege applies, then the court should next address any
claims the insured may have for piercing the attorney-client privilege.
[12) Insurance -- Good Faith - Insurer's Bad Faith - Insured's Right of Action - Discovery - Attorney-Client
Privilege - Fraud Exception - Determination. In the context of an action against an insurer by a first party insured
for bad faith handling of an insurance claim in which the insured asserts the civil fraud exception to the insurer's claim
of attorney-client privilege against a discovery request by the insured, the court must engage in a two-step process.
First, on a showing that a reasonable person would have a reasonable belief that an act of bad faith has occurred, the
trial court must perform an in camera review of the claimed privileged materials. Second, after an in camera review, if
the court finds that there is a foundation to permit a claim for bad faith to proceed, the attorney-client privilege shall be
deemed waived. In the context of first party underinsured motorist claims, there is no presumption of waiver by the
insurer of the attorney-client privilege, but the privilege may be pierced, among other ways, by the two-step process for
showing that the bad faith civil fraud exception is applicable.CHAMBERS, J. PRO TEM., delivered the opinion of the
court, in which C. JOHNSON, FAIRHURST, STEPHENS, and WIGGINS, JJ., concurred. ALEXANDER, J. PRO TEM., filed a
dissenting opinion, in which MADSEN, CJ., and OWENS and J.M. JOHNSON, JJ., concurred. GONzALEZ and GORDON
MCCLOUD, JJ., did not participate in the disposition of this case.
COUNSEL: Stephen L. Olson (of Olson Zabriskie Campbell), for petitioner.
Curt E.H. Feig and Michael A. Guadagno (of Nicoll Black & Feig PLLC), for respondent.
Bryan P. Harnetiaux and George M Ahrend on behalf of Washington State Association for Justice Foundation, amicus
curiae.
Stewart A. Estes, Michael B. King, and Justin P. Wade on behalf of Washington Defense Trial Lawyers, amicus curiae.
Pamela A. Okano and Michael S. Rogers on behalf of Washington Association of Mutual Insurance Companies, amicus
curiae.
JUDGES: [***1] AUTHOR: Tom Chambers, Justice pro Tern. WE CONCUR: Justice Charles W. Johnson, Justice
mary E. Fairhurst, Justice Debra L. Stephens, Justice Charles K. Wiggins. AUTHOR: Gerry L. Alexander, Justice Pro
Tern. WE CONCUR: Chief Justice Barbara A. Madsen, Justice Susan Owens, Justice James M. Johnson.
OPINION BY: Tom Chambers
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En Banc
[*690] [**241) ,Jl CHAMBERS, J. • -- Bruce Cedell's home was destroyed by fire. After being unresponsive for
seven months, his insurer threatened to deny coverage and made a take it or leave it one time offer for only a quarter of
what the court eventually found the claims to be worth. Cedell brought suit alleging bad faith. The company resisted
disclosing its claims file, among other things, and Cedell moved to compel production. After a hearing and a review of
the claims file in camera, the trial court granted Cedell's motion: On interlocutory review, the Court of Appeals held that
the attorney-client privilege applies to a bad [**242) faith claim by a first party insured, that the fraud exception to the
attorney-client privilege requires a showing of actual fraud, and that the trial court erred in reviewing Cedell's claims
file in camera because Cedell had not made a sufficient prima facie showing [***2] of fraud. Cedell v. Farmers Ins.
C~. of Wash., 157 Wn. App. 267, 269-70, 237 P.3d 309 (2010). The Court of Appeals vacated the trial court's sanctions
and discovery orders. This case turns on the application and scope of the attorney-client privilege in a claim for
insurance bad faith. We affirm in part, reverse in part, and remand to the trial for further proceedings consistent with
this opinion.

t

t

* Justice Tom Chambers is serving as justice pro tempore of the Supreme Court pursuant to Washington
Constitution article IV, section 2(a).
FACTS AND PROCEDURAL HISTORY
,J2 Cedell insured his home in Elma with Farmers Insurance Company of Washington (Farmers) for over 20 years.
[*691) In November 2006, when Cedell was not at home, a fire broke out in his bedroom. His girl friend, Ms. Ackley,
called the fire department and carried their two month old child outside. The fire completely destroyed the second story
of the home. Ackley claimed that a candle had started the fire.
,J3 The Elma Fire Department concluded that the fire was "likely" accidental. Clerk's Papers (CP) at 477. Farmers'
fire investigator found "no physical evidence supporting an incendiary origin" and agreed with the fire department that a
candle [***3] was "a possible, or even probable, source of ignition ... consistent with the remaining physical evidence."
Id. at 482. He stated that Ackley's "admission that she lit a 'flower candle' on the headboard" was "consistent with the
acute burn patterns seen to the headboard and mattress," explaining that "[c]andles with foreign objects imbedded are
frequent causes of accidental fires when the objects, such as dried flowers, substantially alter the candle's burning
characteristics." Id. Farmers, nevertheless, delayed its coverage determination, noting that Ackley (who was not an
insured) had given inconsistent statements. 1 Cedell alleges that Farmers ignored repeated phone calls and that he was
forced to file a claim with the Office of the Insurance Commissioner and ultimately, eight months after the fire, hire an
attorney to elicit action from his insurer.
1 Apparently, Ackley had admitted that she and others at the house might have consumed methamphetamine
on the day of the fire. Cedell himself swore under oath that he had not consumed methamphetamines and did not
know Ackley had.
,J4 In January 2007, a Farmers adjuster estimated that Farmers' exposure would be about$ 70,000 for the house
[***4] and $ 35,000 for its contents. A few months later, a Farmer's estimator, Joe Mendoza, concluded that the
fire-related damage to the residence alone was about$ 56,498. Farmers hired an attorney, Ryan Hall, to assist in making
a coverage determination. Hall examined Cedell and Ackley under oath. In July 2007, Hall sent Cedell a letter stating
that the origin of the fire was unknown and that Farmers might deny coverage based on a delay in reporting and
Ackley's [*692] and Cedell's inconsistent statements about the fire. 2 The letter extended to Cedell a one-time offer of
$ 30,000, good for 10 days. Cedell tried unsuccessfully to contact Farmers about the offer during the 10 days, but no
one from Farmers returned his call.
2 The redacted claims file suggests that Cedell called Farmers to tell them about the fire on November 27,
2006, two days after the fire.
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,is In November 2007, Cedell sued Farmers, alleging, among other things, that it acted in bad faith in handling his
claim. In response to his discovery requests, Farmers produced a heavily redacted claims file, asserting that the redacted
information was not relevant or was privileged. Farmers also declined to answer some of Cedell's interrogatories [***5)
on the ground of attorney-client privilege, including Cedell's question of why it "gave Bruce Cedell 10 days to either
accept or reject the above offer." CP at 5.
,J6 Cedell filed a motion to compel. Relying on Soter v. Cowles Publishing Co., 131 Wn. App. 882, 895, 130 P.3d
840 (2006), a.f/'d, 162 Wn.2d 716, 174 P.3d 60 (2007), Cedell contended that "the claim of privilege and work product
in bad faith litigation is severely limited and does not apply" to the insurer's [**243) benefit in a bad faith action by a
first party insured. CP at 2-3. Cedell moved for disclosure or, in the alternative, for an in camera review of the files.
Farmers opposed the motion, argued that Cedell had to make an initial showing of civil fraud to obtain the full claims
file, and sought an order "protecting from discovery all privileged communication with its counsel Ryan Hall." CP at
363; Verbatim Report of Proceedings (VRP) (Feb. 23, 2009) at 14.
,J7 Judge David Edwm-ds held a hearing to consider the competing motions. He concluded that the insured was not
required to make a showing of civil fraud before the claims file could be released, but instead merely "some foundation
[in] fact to support a good faith belief by a reasonable [***6) person that ... there may have been wrongful conduct
[*693) which could invoke the fraud exception." VRP (Feb. 23, 2009) at 20-21 (citing Escalante v. Sentry Ins. Co., 49
Wn. App. 375, 743 P.2d 832 (1987), overruled on other grounds by Ellwein v. Hartford Accident & Indem. Co., 142
Wn.2d 766, 15 P.3d 640 (2001), overruled by Smith v. Safeco Ins. Co., 150 Wn.2d 478, 78 P.3d 1274 (2003)). Judge
Edwards found that (1) Cedell was not home at the time of the fire, (2) the fire department and Farmers' fire investigator
had concluded the fire was accidental, (3) Farmers knew the fire had left Cedell homeless, (4) a Farmers adjuster
appraised the damage to the house at$ 56,498.8~, (5) another adjustor estimated the damage at$ 70,000 for the house
and$ 35,000 for its contents, (6) Farmers made a one-time offer of$ 30,000 with an acceptance period that fell when
Hall was out of town, (7) Farmers threatened to deny Cedell coverage and claimed he misrepresented material
information without explanation, and (8) the damage to the house was eventually valued at over$ 115,000 and more
than$ 16,000 in code updates. The judge found these facts "adequate to support a good faith belief by a reasonable
person [***7) that wrongful conduct sufficient to invoke the fraud exception set forth in Escalante to the
attorney-client privilege had occurred" and ordered the claim files produced for an in camera review. CP at 494-95;
VRP at 21. He also awarded Cedell his attorney fees for the motion, capped at$ 2,500, and assessed punitive sanctions
against Farmers of$ 5,000, payable to the court.

,is After reviewing the documents in camera, Judge Edwards, relying on Barry v. USAA, 98 Wn. App. 199, 205, 989
P.2d 1172 (1999), revised his view of what was required to release an unredacted claim file in a first Pfil'o/ bad faith
action:
In the context of a claim arising from a residential fire, the insurer owes the insured a heightened duty a fiduciary duty, which by its nature is not, and should not be, adversarial. Under such circumstances, the
insured is entitled to discover the entire claims file kept by the insured without exceptions for any claims
of attorney-client privilege.
[*694) CP at 487. He ordered Farmers to provide Cedell with all documents that it had withheld or redacted based on
the attorney-client privilege, increased the sanctions payable to Cedell to$ 15,000, and increased the sanctions payable
to [***8) the court to $ 25,000.
,J9 The Court of Appeals granted discretionary interlocutory review and reversed. The Court of Appeals found that
"a factual showing of bad faith" was insufficient to trigger an in camera review of the claims file. Cedell, 157 Wn. App.
at 278. The court below impliedly found that a showing that the insurer used the attorney to further a bad faith denial of
the claim was not sufficient grounds to pierce the attorney-ciiynt privilege. Id. at 276-78.
,Jl0 We granted review. The Washington State Association for Justice Foundation, the Washington Defense Trial
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Lawyers, and the National Association of Mutual Insurance Companies submitted briefs as amici curiae.
ANALYSIS
A. STANDARD OF REVIEW

[1] ~11 We review a trial court's discovery orders for abuse of discretion. T.S. v. Boy Scouts ofAm., 157 Wn.2d 416,
423, 138 P.3d 1053 (2006) (citing John Doe v. Puget Sound Blood Ctr., 117 Wn.2d 772, 778, 819 P.2d 370 (1991)). We
will reverse a trial court's discovery rulings "only 'on a clear showing' that the court's exercise of [**244) discretion
was 'manifestly unreasonable, or exercised on untenable grounds, or for untenable reasons."' Id. (quoting State ex rel.
Carroll v. Junker, 79 Wn.2d 12, 26, 482 P.2d 775 (1971)). [***9) If the trial court rested its decision on an improper
understanding of the law, we may remand for application of the correct one. Dreiling v. Jain, 151 Wn.2d 900, 907, 93
P.3d 861 (2004) (citing King v. Olympic Pipe Line Co., 104 Wn. App. 338, 369, 16 P.3d 45 (2000)).
[*695) B. SCOl}F OF DISCOVERY GENERALLY

I,

[2-4) ~12 The scope of discovery is very broad. Coburn v. Seda, 101 Wn.2d 270, 276, 677 P.2d 173 (1984) (citing
Bushman v. New Holland Div. of Sperry Rand Corp., 83 Wn.2d 429, 434, 518 P.2d 1078 (1974)). The right to discovery
is an integral part of the right to access the courts embedded in our constitution. Lolry v. PeaceHealth, 174 Wn.2d 769,
776-77, 280 P.3d 1078 (2012) (citing Doe, 117 Wn.2d at 780-81). As we noted recently:
Besides its constitutional cornerstone, there are practical reasons for discovery. Earlier experiences
with a "blindman's bluff' approach to litigation, where each side was required "literally to guess at what
their opponent would offer as evidence," were unsatisfactory. Michael E. Wolfson, Addressing the
Adversarial Dilemma of Civil Discovery, 36 CLEV. Sr. L. REV. 17, 22 (1988). As modem day pretrial
discovery has evolved, it has contributed enormously to "a more fair, [***10) just, and efficient
process." Id. at 20. Effective pretrial disclosure, so that each side knows what the other side knows, has
narrowed and clarified the disputed issues and made early resolution possible. As importantly, early open
discovery exposed meritless and unsupported claims so they could be dismissed. It is uncontroverted that
early and broad disclosure promotes the efficient and prompt resolution of meritorious claims and the
efficient elimination of meritless claims.

Lolry, 174 Wn.2d at 777. Because discovery is, by design, intended to be broad, a party wishing to assert a privilege
may not simply keep quiet about the information it believes is protected from discovery; it must either reveal the
information, disclose that it has it and assert that it is privileged, or seek a protective order. Magana v. Hyundai Motor
Am., 167 Wn.?d 570, 584, 220 P.3d 191 (2009) (citing CR 37(d)); Wash. State Physicians Ins. Exch. & Ass'n v. Fisons
Corp., 122 Wn.2d 299, 354, 858 P.2d 1054 (1993). A health care provider seeking to assert a privilege must seek a
protective order. Lolry, 174 Wn.2d at 789. The best practice is for the trial court to require a document log [*696)
requiring grounds stated [***11) with specificity as to each document. See Dreiling, 151 Wn.2d at 916-17; see also
Rental Hous. Ass'n ofPuget Soundv. City ofDes Moines, 165 Wn.2d 525, 538-39, 199 P.3d 393 (2009) (emphasizing ·
value of privilege log). The burden of persuasion is upon the party seeking the protective order. See CR 26(c); see also
Blankenship v. Hearst Corp., 519 F.2d 418, 429 (9th Cir. 1975) (opponent of disclosure bore "heavy burden of showing
why discovery [should be] denied").
C. ATTORNEY-CLIENT PRIVILEGE IN INSURANCE BAD FAITH CLAIMS
[5, 6) ~13 When an insured asserts bad faith against his insurer in the way the insurer has handled the insured's
claim, unique considerations arise. There are numerous recognized actions for bad faith against medical, homeowner,
automobile, and other insurers in which the insured must have access to the claims file in order to prove the claim. For
example, there are bad faith investigations, Safeco Ins. Co. ofAm. v. Butler, 118 Wn.2d 383, 389, 823 P.2d 499 (1992);
untimely investigations, Van Noy v. State Farm Mut. Auto. Ins. Co., 142 Wn.2d 784, 793, 16 P.3d 574 (2001); failure to
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infonn the insured of available benefits, Anderson v. State Farm Mut. Ins. Co., 1OJ Wn. App. 323, 2 P.3d 1029 (2000);
[***12] and making unreasonably low offers, Keller v. Allstate Ins. Co., 81 Wn. App. 624, 915 P.2d 1140 (1996). A first
party bad faith claim arises from the fact that the insurer has a quasi-fiduciary duty to act in good faith toward its
insured. St. Paul Fire & Marine Ins. Co. v. Onvia, Inc., 165 Wn.2d 122, 128, 196 P.3d 664 (2008); Van Noy, 142 Wn.2d
at 793. The [**245] insured needs access to the insurer's file maintained for the insured in order to discover facts to
support a claim of bad faith. Implicit in an insurance company's handling of a claim is litigation or the threat of
litigation that involves the advice of counsel. To pennit a blanket privilege in insurance bad faith claims because of the
participation oflawyers hired or employed by insurers [*697] would unreasonably obstruct discovery of meritorious
claims and conceal unwarranted practices.
,ii 4 To accommodate the special considerations of first party insurance bad faith claims, except for underinsured
motorist (UIM) claims, the insured is entitled to access to the claims file. As our Court of Appeals has observed, "it is a
well-established principle in bad faith actions brought by an insured against an insurer under the tenns of an insurance
[***13] contract that communications between the insurer and the attorney are not privileged with respect to the
insurell." Barry, 98 Wn. App. at 204 (citingBakerv. CNA Ins. Co., 123 F.R.d 322,326 (D. Mont. 1988)); accord
Escalante, 49 Wn. App. at 394; Silva v. Fire Ins. Exch., 112 F.R.D. 699 (D. Mont. 1986). In Silva, the Montana court
noted, "The time-worn claims of work product and attorney-client privilege cannot be invoked to the insurance
company's benefit where the only issue in the case is whether the company breached its duty of good faith in processing
the insured's claim." Silva, 112 F.R.D. at 699-700.
[7] ,i15 Barry was a UIM case and, of course, we recognize a difference between UIM bad faith claims and other
first party bad faith claims. The UIM insurer steps into the shoes of the tortfeasor and may defend as the tortfeasor
would defend. Thus, in the UIM context, the insurance company is entitled to counsel's advice in strategizing the same
defenses that the tortfeasor could have asserted. However, even in a claim alleging bad faith in handling of a UIM
claim, there are limits to the insurer's attorney-client privilege. 3 Where there is a valid attorney-client privilege, the
fraud [***14] exception is one of the exceptions that will pierce the privilege. 4 In a UIM context, the Escalante court
set forth a two-step process to limit attorney-client privilege:

[*698] First, the court detennines whether there is a factual showing adequate to support a good faith
belief by a reasonable person that wrongful conduct sufficient to evoke the fraud exception has occurred.
Second, if so, the court subjects the documents to an in camera inspection to detennine whether there is a
foundation in fact for the charge of civil fraud. The in camera inspection is a matter of trial court
discretion.
Barry, 98 Wn. App. at 206 (citations omitted) (citing Escalante, 49 Wn. App. at 394; Seattle Nw. Sec. Corp. v. SDG
Holding Co., 61 Wn. App. 725, 740, 812 P.2d 488 (1991)).
3 The Court of Appeals misapprehended the application of the fraud exception. Both Escalante and Barry
involved UIM claims in which the insurer was entitled to assert the attorney-client privilege.
4 Of course, there is no reason to limit the grounds for piercing the privilege in the UIM context to civil fraud;
it was merely the particular grounds at issue in that case. Since conduct short of fraud constitutes bad faith,
requiring a [***15] threshold showing of fraud to reach critical evidence requires too much. Indus. Indem. Co.
of the Nw., Inc. v. Kallevig, 114 Wn.2d 907, 917, 792 P.2d 520 (1990) ("an insurer's denial of coverage, without
reasonable justification, constitutes bad faith"). As a leading treatise notes, bad faith in this context "is not the
equivalent of actual fraud." 14 LEE R. Russ & THOMAS F. SEGALLA, COUCH ON INSURANCE 3D § 204: 116, at
204-140 (2005). In the context of first party insurance, bad faith may often be tantamount to civil fraud.

D. BALANCING INSURER'S NEED FOR ATTORNEY-CLIENT PRIVILEGE AND THEINSURED'S NEED TO ACCESS THE CLAIMS
FILE
[8-10] ,i16 We recognize that two principles we hold dear are in tension in insurance bad faith claims. The purpose
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of discovery is to allow production of all relevant facts and thereby narrow the issues, and promote efficient and early
resolution of claims. The purpose of attorney-client privilege is to allow clients to fully inform their attorneys of all
relevant facts without fear of consequent disclosure. Escalante, 49 Wn. App. at 393 (citing Coburn, JOI (**246) Wn.2d
at 274). First party bad faith claims by insureds against their own insurer are unique and founded upon two important
(***16) public policy pillars: that an insurance company has a quasi-fiduciary duty to its insured and that insurance
contracts, practices, and procedures are highly regulated and of substantial public interest. Van Noy, 142 Wn.2d at 793;
St. Paul Fire, 165 Wn.2d at 128-29.

I,

[11, 12) ,rt 7 To protect these principles, we adopt the same basic approach as the Court of Appeals did in Barry.
We start from the presumption that there is no attorney-client [*699) privilege relevant between the insured and the
insurer in the claims adjusting process, and that the attorney-client and work product privileges are generally not
relevant. Barry, 98 Wn. App. at 204. However, the insurer may overcome the presumption of discoverability by
showing its attorney was not engaged in the quasi-fiduciary tasks of investigating and evaluating or processing the
claim, but instead in providing the insurer with counsel as to its own potential liability; for example, whether or not
coverage exists under the law. 5 Upon such a showing, the insurancf company is entitled to an in camera review of the
claims file, and to the redaction of communications from counsel that reflected the mental impressions of the attorney to
the insurance company, (***17) unless those mental impressions are directly at issue in its quasi-fiduciary
responsibilities to its insured. See Escalante, 49 Wn. App. 375. If the trial judge finds the attorney-client privilege
applies, then the court should next address any claims the insured may have to pierce the attorney-client privilege. 6
5 Where an attorney is acting in more than one role, insurers may wish to set up and maintain separate files so
as not to commingle different functions.
6 An asserted attorney-client privilege may also be subject to CR 26(b)(4). CR 26(b)(4) provides:

Trial Preparation: Materials. Subject to the provisions of subsection (b)(5) of this rule, a party
may obtain discovery of documents and tangible things otherwise discoverable under subsection
(b)(J) of this rule and prepared in anticipation oflitigation or for trial by or for another party or
by or for that other party's representative (including his attorney, consultant, surety, indemnitor,
insurer, or agent) only upon a showing that the party seeking discovery has substantial need of
the materials in the preparation of his case and that he is unable without undue hardship to obtain
the substantial equivalent of the materials by (***18) other means. In ordering discovery of such
materials when the required showing has been made, the court shall protect against disclosure of
the mental impressions, conclusions, opinions, or legal theories of an attorney or other
representative of a party concerning the litigation.

,r18 The fraud exception to the attorney-client privilege is deeply rooted in our jurisprudence. See ROBERT H.
ARONSON, THE LAW OF EVIDENCE IN WASHINGTON§ 501.03 2[h][ii], at 501-24 (4th ed. 2012) (citing Craig v. A.H.
Robins Co., 790 F.2d 1, 5 (1st Cir. 1986)). Our courts have followed a (*700) two-step approach. The first step is to
invoke an in camera review and requires a showing that a reasonable person would have a reasonable belief that an act
of bad faith tantamount to civil fraud has occurred. Barry, 98 Wn. App. at 208; Escalante, 49 Wn. App. at 394; see also
Seattle Nw. Sec. Corp., 61 Wn. App. at 740. The purpose of the in camera review is to determine "whether the attorney
client-privilege applies to particular discovery requests, and whether appellants have overcome that privilege by
showing a foundation in fact for the charge of civil fraud." Escalante, 49 Wn. App. at 394. Escalante suggests if an
insurer (**-1.:19) engages in bad faith in an attempt to defeat a meritorious claim, bad faith was tantamount to civil fraud.
See id. (citing United Servs. Auto. Ass'n v. Werley, 526 P.2d 28 (Alaska 1974). We agree.
ifl9 To summarize, in first party insurance claims by insured's claiming bad faith in the handling and processing of
claims, other than UIM claims, there is a presumption of no attorney-client privilege. However, the insurer may assert
an attorney-client privilege upon a showing in camera that the attorney was providing counsel to the insurer and not
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engaged in a quasi-fiduciary function. Upon such a showing, the insured may be entitled to pierce the attorney-client
[**247) privilege. If the civil fraud exception is asserted, the court must engage in a two-step process. First, upon a
showing that a reasonable person wouldhave a reasonable belief that an act of bad faith has occurred, the trial court will
perform an in camera review of the claimed privileged materials. Second, after in camera review and upon a finding
there is a foundation to permit a claim of bad faith to proceed, the attorney-client privilege shall be deemed to be
waived. However, in first party UIM claims, there is no presumption of [***20) waiver by the insurer of the
attorney-client privilege but, consistent with Escalante, 49 Wn. App. at 394, and Barry, 98 Wn. App. at 206, that
privilege may be pierced, among other ways, by the two step procedure described above for showing the bad faith civil
fraud exception is applicable. ·
[*701) E. ADDRESSING THE FACTS OF THIS CASE

I,

,r20 Farmers hired an attorney, Hall, to advise it on the legal issue of coverage. To the extent Hall issued legal
opinions as to Cedell's coverage under the policy, Farmers would be able to seek to overcome the presumption favoring
disclosure by showing Hall was not acting in one of the ways the insurer must act in a quasi-fiduciary way toward its
insured. However, Farmers hired Hall to do more than give legal opinions. The record suggests that Hall assisted in the
investigation. Hall took sworn statements from Cedell and a witness and corresponded with Cedell. Hall assisted in
adjusting the claim by negotiating with Cedell. Seven months after the fire, Hall wrote to Cedell, offering a "one time
offer" of$ 30,000, which was open for only 10 days, and threatened denial of coverage if the offer was not accepted. It
was Hall who was negotiating with Cedell on behalf of Farmers, [***21) and it was Hall who did not return his calls
when Cedell was attempting to respond to the offer. While Hall may have advised Farmers as to the law and strategy, he
also performed the functions of investigating, evaluating, negotiating, and processing the claim. These functions and
prompt and responsive communications with the insured are among the activities to which an insurer owes a
quasi-fiduciary duty to Cedell.
,r21 Assuming Farmers was able to overcome the presumption of disclosure based upon a showing that Hall was
not engaged in quasi-fiduciary activities, it was entitled to an in camera review and the redaction of his advice and
mental impressions he provided to his client. Here, the trial court did examine in camera the documents to which
Farmers asserted an attorney-client privilege. However, it is not clear the court followed the test we set forth today. We
remand to the trial court for further proceedings consistent with this opinion.
[*702) CONCLUSION

,r22 Cedell is entitled to broad discovery, including, presumptively, the entire claims file. The insurer may
overcome this presumption by showing in camera its attorney was not engaged in the quasi-fiduciary tasks of
investigating and evaluating [***22) the claim. Upon such a showing, the insurance company is entitled to the
redaction of communications from counsel that reflected the mental impressions of the attorney to the insurance
company, unless those mental impressions are directly at issue in their quasi-fiduciary responsibilities to their insured.
The insured is then entitled to attempt to pierce the attorney-client privilege. If the insured asserts the civil fraud
exception, the court must engage in a two step process to determine if the claimed privileged documents are
discoverable. We reverse the Court of Appeals in part, affirm in part, and remand to the trial court for further
proceedings consistent with this opinion.
C. JOHNSON, FAIRHURST, STEPHENS, and WIGGINS, JJ., concur.

DISSENT BY: Gerry L. Alexander
DISSENT
,r23 ALEXANDER, J.** (dissenting) --Although I agree with the majority that we should remand to the trial court
[**248) for "further proceedings," I disagree with its determination that these proceedings should be conducted
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consistent with the majority opinion. Majority at 690. I reach that conclusion because the majority incorrectly
determines that [***23] an insurer, like Farmers Insurance Company, is not entitled to the protections provided by the
statutory attorney client privilege in a bad faith action by a first party insured. That, of course, is the position advanced
by the petitioner here, Bruce Cedell. As support for his petition, Cedell cited a [*703] statement by the Court of
Appeals in Barry v. USAA, 98 Wn. App. 199, 204, 989 P.2d 1172 (1999), that "in bad faith actions brought by an
insured against an insurer under the terms of an insurance contract[,] ... communications between the insurer and the
attorney are not privileged with respect to the insured."
** Justice Gerry L. Alexander is serving as a justice pro tempore of the Supreme Court pursuant to Washington
Constitution article IV, section 2(a).
~24 Farmers correctly observes that this statement was dictum and it points out that the Barry court, relying on
Escalante v. Sentry Insurance Co., 49 Wn. App. 375, 743 P.2d 832 (1987), overruled on other grounds by Ellwein v.
Hartford Accident & Indemnity Co., 142 Wn.2d 766, 15 P.3d 640 (2001), overruled by Smith v. Safeco Insurance Co.,
150 Wn.2d 478, 78 P.3d 1274 (2003), held that-the attorney-client privilege did apply in the context of that case. Unlike
the instant case, Escalante and Barry involved underinsured motorist (UIM) claims. But since this pair ofUIM cases
constitute the only (***24] Washington authority directly bearing on the question of the applicability of the
attorney-client privilege in a first-party bad faith action, my analysis appropriately begins with a discussion of these
cases.
~25 In Escalante, the parents of a deceased automobile passenger brought a bad faith action against the UIM
insurer of the automobile. In the course of litigating their claim, the parents sought materials relating to the insurer's
evaluation of the claim, arguing that the attorney-client privilege did not protect information relevant to a bad faith
claim. Escalante, 49 Wn. App. at 393. The Court of Appeals rejected this argument, albeit implicitly, recognizing the
attorney-privilege codified by RCW 5.60.060(2). The court indicated that the privilege could be overcome by "a
showing of a foundation in fact for the charge of civil fraud." Id. at 394. It did not, however, hold that the privilege is
inapplicable in a bad faith action.
~26 In Barry, an insured sued her insurance company, USAA, for bad faith for its failure to pay a UIM claim.
During [***25] discovery, the insured requested reports from the [*704] claims adjuster and correspondence from the
attorney who handled the claim. After initially ordering USAA to submit the documents for in camera review, the trial
court granted USAA's motion for reconsideration and denied the insured's request to inspect the claims file, concluding
that the insured had failed to establish sufficient wrongful conduct to invoke the fraud exception to the attorney-client
privilege.
~27 On appeal, the Court of Appeals examined whether any of the documents the insured was seeking were
privileged. The court began by making the observation set forth above that "it is a well-established principle in bad faith
actions brought by an insured against an insurer ... that communications between the insurer and the attorney are not
privileged with respect to the insured." Barry, 98 Wn. App. at 204 (citing Baker v. CNA Ins. Co., 123 F.R.D. 322, 326
(D. Mont. 1988); Silva v. Fire Ins. Exch., 112 F.R.D. 699 (D. Mont. 1986)). The Barry court endorsed the rule
articulated in Silva that "'[t]he time-worn claims of work product and attorney-client privilege cannot be invoked to the
insurance company's benefit where the only [***26] issue in the case is whether the company breached its duty of good
faith in processing the insured's claim."' Id. (quoting Silva, 112 F.R.D. at 699-700). The court went on to say, however,
that there was "good reason" to treat first-party bad faith actions involving the processing ofUIM claims differently
than other first-party claims. Id. It observed that "UIM carriers stand in the shoes of the underinsured motorist/tortfeasor
to the extent of the carrier's policy limits" and, consequently, are "entitled to pursue all the defenses against the UIM
claimant that could have been asserted by the tortfeasor." Id. at [**249] 205 (citing Dayton v. Farmers Ins. Grp., 124
Wn.2d 277, 281, 876 P.2d 896 (1994)). "Because the provision ofUIM coverage is by nature adversarial," the court
explained, "an inevitable conflict exists between the UIM carrier and the UIM insured." Id. (citing Fisher v. Allstate Ins.
Co., 136 Wn.2d 240, 249, 961 P.2d 350 (1998)). [*705] The court concluded that the "friction between this adversarial
relationship and the traditional fiduciary relationship of an insured and an insurer" entitled the UIM insurer to the
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protections of the attorney-client privilege. Id.
,J28 The case before us [***27) is obviously distinguishable from Escalante and Barry because it did not arise in a
UIM context. It is essentially akin to Silva, which involved a claim against an insurer for the loss of a house in a fire.
See Silva, 112 F.R.D. at 699 ("The instant discovery dispute arises out of plaintiffs request that defendant produce its
complete claims file concerning her fire insurance claim."). In Silva, the court ruled that "a plaintiff in a first-party bad
faith action is entitled to discover the entire claims file kept by the insurer." Id. (citing In re Bergeson, 112 F.R.D. 692,
697 (D. Mont. 1986)). The court went on to hold that "the general rule in cases of this nature should be that the plaintiff
is absolutely entitled to discovery of the claims file." Id. at 700. Under that general rule, Farmers would not be able
invoke the attorney-client privilege to its benefit.
,J29 In our judgment, however, the distinction between UIM and non-UIM cases should not be dispositive. The rule
endorsed by the Court of Appeals in Barry is based on the notion that an insurer in a non-UIM situation is a true
fiduciary. See Barry, 98 Wn. App. at 205. But this court has repeatedly held that the relationship between [***28)
insurer and insured is not a true fiduciury relationship. See, e.g., St. Paul Fire & Marine Ins. Co. v. Onvia, Ind:, 165
Wn.2d 122, 130 n.3, 196 P.3d 664 (2008); Safeco Ins. Co. ofAm. v. Butler, 118 Wn.2d 383, 389, 823 P.2d 499 (1992).
Instead, a non-UIM, first-party insurer has merely a quasi-fiduciary relationship with an insured. Van Noy v. State Farm
Mut. Auto. Ins. Co., 142 Wn.2d 784, 793, 16 P.3d 574 (2001). As the Supreme Court of Montana said in Palmer ex rel.
Diacon v. Farmers Insurance Exchange, 261 Mont. 91, 861 P.2d 895, 906 (1993), "The nature of the relationship, not
the nature of the cause of action, controls whether communications [*706) between attorney and client can be
discovered." Unlike a true fiduciary, an insurer is not required to put the interests of the insured ahead of its own. Onvia,
165 Wn.2d at 130 n.3. Rather, it must give the interests of the insured equal consideration. Id. Indeed, an insurance
company also has a duty to its shareholders and other policyholders "'not to dissipate its reserves through the payment
ofmeritless claims."' Bosetti v. U.S. Life Ins. Co. in City ofN.Y., 175 Cal. App. 4th 1208, 1237 n.20, 96 Cal. Rptr. 3d
744 (2009) (quoting Jordan v. Allstate Ins. Co., 148 Cal. App. 4th 1062, 1072, 56 Cal. Rptr. 3d 312 (2007)). [***29]
Thus, the "friction" that the court discussed in Barry is not limited to the UIM context. Given that an insurance
company is entitled to give equal consideration to its own interests, it follows that it should be entitled to consult with
counsel regarding its obligations under its policies. In our view, such communications should be protected by the
attorney-client privilege in the absence of an applicable exception, such as the fraud exception discussed below.
,J30 As the Court of Appeals properly observed, "[w]hile an attorney's impressions may be relevant to a bad faith
claim, an automatic removal of attorney-client privilege would frustrate the purpose of the attorney-client privilege
without cause." Cedell, 157 Wn. App. at 275. Affording insurance companies the benefit of the attorney-client privilege
will not, as has been suggested, enable the companies to conceal their entire claims files merely by employing attorneys
as claims adjusters. In the present case, it is only the advice given by Hall to Farmers in his capacity as an attorney that
is protected by the attorney-client privilege. See RCW 5.60.060(2)(a) ("communications made ... in the course of
professional employment"). In [***30) sum, we should hold that an insurer is entitled to the attorney-client privilege in
a bad faith action by a first-party [**250) insured in the absence of an applicable exception to the privilege.
,J3 l Here, Cedell claims the fraud exception. The question, therefore, is this: does the fraud exception to the [*707)
attorney-client privilege require a party seeking disclosure to show actual fraud or is a factual showing of bad faith
sufficient? In Escalante, the court observed that the fraud exception "is usually invoked only upon a prima facie
showing ofbad faith tantamount to civil fraud." Escalante, 49 Wn. App. at 394 (citing United Servs. Auto. Ass'n v.
Werley, 526 P.2d 28 (Alaska 1974)). However, because of the proof problems inherent in requiring a prima facie
showing at the discovery stage, the court held that "the privilege may be overcome by a showing of a foundation in fact
for the charge of civil fraud." Id. (citing Caldwell v. District Court, 644 P.2d 26, 33 (Colo. 1982)). Escalante further
held that this showing could be accomplished after an in camera inspection of the relevant documents. The Escalante
court adopted the two-step process developed by the Supreme Court of Colorado in Caldwell [***31) according to
which a trial court first determines whether the party requesting in camera review has made a factual showing adequate
to support a good faith belief by a reasonable person that "'wrongful conduct"' sufficient to invoke the fraud exception
has occurred and, if so, after subjecting the documents to in camera review, determines whether there is a "foundation in
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fact for the charge of civil fraud." Id. (citing Caldwell, 644 P.2d at 33).
~32 Unfortunately, the court in Escalante did not define the precise contours of "wrongful conduct sufficient to
invoke the fraud exception" or "bad faith tantamount to civil fraud." 7 In Barry, however, the Court of Appeals
seemingly confined the fraud exception to actual fraud. After reviewing [*708) the plaintiffs factual allegations, the
court said, "While these allegations may be sufficiently supported by the record to establish a prima facie case of bad
faith insurance ... , they do not, in and of themselves, constitute a good faith belief that USAA committed fraud." Barry,
98 Wn. App. at 206-07. Accordingly, it held that the trial court's refusal to inspect the privileged documents in camera
was not an abuse of discretion. But see Seattle Nw. Sec. Corp. v. SDG Holding Co., 61 Wn. App. 725, 741, 812 P.2d 488
(1991) [***32) (remanding "for a hearing to determine whether there is sufficient basis for good faith belief by a
reasonable person that SDG may have acted in bad faith," and directing the trial court to "order an in camera inspection
of the documents" ifit "finds that such a preliminary showing has been made").
7 Notably, the authorities the court cited in Escalante, namely Werley and Caldwell, acknowledged that there
was a division of opHi.ion in cases as to whether the fraud exception embraced bad faith falliiig short of actual
fraud. See Caldwell, 644 P.2d at 32 n.5 ("Because the present case involves a claim of fraud, we need not and do
not reach the question of whether this exception to the attorney-client privilege extends to other forms of tortious
conduct."); Werley, 526 P.2d at 32 n.12 ("In the case at bar it is unnecessary for us to choose between ['civil
fraud' and 'tort' because] we find the alleged conduct of the petitioner to be both 'fraudulent' and 'tortious'. "); see
also 2 EDWARD J. lMWINKELRIED, THE NEW WIGMORE: A TREATISE ON EVIDENCE: EVIDENTIARY PRIVILEGES §
6.13.2 (d)(l ), at 1170 (2d ed. 2010) ("There is a split of authority over the breadth of the exception.").
~33 The Court of Appeals' [***33) decision below is consistent with Barry. After identifying the "distinct"
elements of fraud and bad faith, the court stated that "[t]o qualify for the fraud exception to the attorney-client privilege,
the plaintiff must show fraud, as opposed to just bad faith." Cede/I, 157 Wn. App. at 278. It noted that in the present
case,
The trial court found that (1) Farmers made a one-time offer of$ 30,000 with an acceptance period that
fell when Hall was out of town, (2) Farmers threatened to deny Cedell coverage without explanation, and
(3) the damage to the house was eventually determined to be far more than Farmers' $ 30,000 offer.

Id. Because there was "no evidence, for example, that Farmers knowingly misrepresented a material fact or that Cedell
justifiably relied on a misrepresented material fact to his detriment," the Court of Appeals held that the trial court had
abused its discretion by ordering an in camera review. Id.
[**251) ~34 The Court of Appeals' holding is also consistent with the view of the majority of jurisdictions that
limit the exception to fraud. See 2 EDWARD J. IMWINKELRIED, THE NEW [*709) WIGMORE: A TREATISE ON EVIDENCE:
EVIDENTIARYPRIVILEGES § 6.13.2 (d)(l), at 1171-75 (2d ed. 2010). [***34) In Freedom Trustv. Chubb Group of
Insurance Cos., 38 F. Supp. 2d 1170, 1173 (C.D. Cal. 1999), for example, the court observed that "bad faith denial of
insurance coverage is not inherently similar to fraud" because it "need not implicate false or misleading statements by
the insurer.... The gravamen of fraud, however, is falsity." Therefore, the court concluded that "there is no persuasive
reason to include bad faith in the fraud exception to the lawyer-client privilege." Id. A substantial minority of
jurisdictions, however, recognize a broader version of the exception encompassing communications intended to further
any crime or tort. 2 lMWINKELRIED, supra, at 1174. The Ohio Supreme Court extended the exception to documents
demonstrating an insurer's bad faith in denying insurance coverage, stating that "'[d]ocuments ... showing the lack of a
good faith effort to settle ... are wholly unworthy of the protections afforded by any claimed privilege."' Boone v.
Vanliner Ins. Co., 91 Ohio St. 3d 209, 2001-Ohio-27, 744 N.E.2d 154, 157 (quoting Moskovitz v. Mt. Sinai Med. Ctr.,
69 Ohio St. 3d 638, 1994-Ohio-324, 635 N.E.2d 331, 349). Such documents, moreover, are [***35) discoverable
without the sort of preliminary showing of wrongful conduct required by Escalante. Rather, "in an action alleging bad
faith denial of insurance coverage, the insured is entitled to discover claims file materials containing attorney-client
communications related to the issue of coverage that were created prior to the denial of coverage." 8 Id. at 158.
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8 Amicus Washington State Association for Justice Foundation (WSAJF) urges this court to adopt such a
bright-line rule. See WSAJF Amicus Curiae Br. at 19. As Farmers points out, however, Boone was superseded
by statute. Resp't's Answer to WSAJF Amicus Curiae Br. at 17 n.5. In 2006, the Ohio General Assembly
amended Ohio Revised Code Annotated§ 2317.02(A) to require a party seeking in camera review to make a
prima facie showing of bad faith, fraud, or criminal misconduct, similar to the preliminary showing of "wrongful
conduct" under step one of Escalante. See OHIO REV. CODE ANN. § 2317. 02(A)(2). The General Assembly
declared, "[T]he attorney-client privilege is a substantial right and ... it is the public policy of Ohio that all
communications between an attorney and a client in that relation are worthy of the protection of [***36)
privilege, and further that where it is alleged that the attorney aided or furthered an ongoing or future
commission of insurance bad faith by the client, that the party seeking waiver of the privilege must make a
prima facie showing that the privilege should be waived and the court should conduct an in camera inspection of
disputed communications. The common law established in Boone v. Vanliner Jns[urance] Co. (2001), 91 Ohio
St. 3d 209, Moskovitz v. Mt. Sinai Med[ical Center], (1994), 69 Ohio St. 3d 638, andPeyko v. Frederick (1986),
25 Ohio St,,!d 164, [495 N.E.2d 918,J is modified accordingly to provide for judicial review regarding the
privilege." 2006 OHIO LAWS 2292, § 6 (Am. Sub. S.B. 117).

[*710) ~35 This court has said, "Because the [attorney-client] privilege sometimes results in the exclusion of
evidence otherwise relevant and material, and may thus be contrary to the philosophy that justice can be achieved only
with the fullest disclosure of the facts, the privilege is not absolute; rather, it is limited to the purpose for which it
exists." Dietz v. John Doe, 131 Wn.2d 835, 843, 935 P.2d 611 (1997) (citing Dike v. Dike, 75 Wn.2d 1, 11, 448 P.2d 490
(1968)). The attorney-client privilege exists in [***37) order to allow the client to communicate freely with an attorney
without fear of compulsory discovery. Although this purpose is served by protecting communications regarding prior
wrongful conduct, the privilege should not encourage the perpetration of such conduct. Engaging an attorney in order to
further the bad faith denial of insurance coverage represents an abuse of the attorney-client privilege. We should hold,
therefore, that communications related to an attorney's aiding an ongoing or future commission of bad faith by an
insurer are discoverable if an in camera inspection reveals a foundation in fact of such wrongful conduct, provided that
the party seeking disclosure first makes a factual showing adequate to support a good faith belief by a reasonable person
that such conduct has occurred. 9
9 The holding I advance is similar to that which is dictated in Ohio due to a law passed by that state's general
assembly in response to Boone. Ohio Revised Code Annotated§ 2317.02 now provides that an attorney shall not
testify concerning a communication made to the attorney by a client or the attorney's advice to a client "except
that if the client is an insurance company, the attorney [***38) may be compelled to testify, subject to an in
camera inspection by a court, about communications ... related to the attorney's aiding or furthering an ongoing
or future commission of bad faith by the client, if the party seeking disclosure of the communications has made
a prima facie showing of bad faith, fraud, or criminal misconduct by the client." OHIO REV. CODE ANN. §
2317.02(A)(2) (West 2011) (emphasis added). In my judgment, this approach strikes the proper balance between
the principle that justice is best achieved through the full disclosure of the facts and the important policy goals
embodied by the attorney-client privilege.

[*711) [**252) ~36 In the present case, the trial court properly found that the facts alleged by Cedell supported a
good faith belief that wrongful conduct sufficient to invoke the fraud exception has occurred; however, it did not
meaningfully perform the second step of Escalante and subject Farmers' claims file to in camera review, basing its order
compelling discovery of the entire file on the erroneous ground that an insurer is not entitled to the attorney-client
privilege in a first-party bad faith action. I emphasize the points that in camera inspection is critical [***39) and the
attorney-client privilege is not defeated merely by a claim of bad faith.
~37 In sum, we should affirm the Court of Appeals' holding that an insurer may invoke the attorney-client privilege
in a bad faith action by a first-party insured, but reverse its holding that the fraud exception to the attorney-client
privilege is limited to "actual fraud." As I have indicated, the exception applies to communications related to an
attorney's aiding an ongoing or future commission of bad faith by an insurer. We should also affirm the Court of
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Appeals' reversal of sanctions and remand this matter to the judge who presided over this case with instructions to
conduct an in camera inspection of Farmers' claim file consistent with this dissent.
MADSEN, CJ., and OWENS and J.M. JOHNSON, JJ., concur with ALEXANDER, J. PRO TEM.

Robert H. Aronson, The Law of Evidence in Washington (4th ed.)
Washington Insurance Law (2006)
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JOHN L. RUNFT (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFT & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: JSteele@runftsteele.com

DEC 10 2013
CHRISTOPHE~ D. RICH, Clerk
By ELAINE RUDZINSKI
DEPUTY

Attorneys for Peggy Cedillo

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO, an individual,
Plaintiff,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV QC 1308697

SECONDSUPPLEMENTAL
AFFIDAVIT OF JON M. STEELE IN
SUPPORT OF PLAINTIFF'S MOTION
TOCOMPEL

STATE OF IDAHO )
:ss
)
County of Ada
COMES NOW, Jon M. Steele, being over the age of eighteen years and competent to
make this Affidavit, after first being duly sworn, and upon his own personal knowledge, states as
follows:
1.

That I am an attorney in good standing with the Idaho State Bar and counsel for

Plaintiff in the above matter.
2.

That I make this Affidavit in Support of Plaintiff's Motion to Compel responses

to Plaintiff's First Set of Interrogatories and Requests for Production of Documents served on
August 20, 2013.
SECOND SUPPLEMENTAL AFFIDAVIT OF JON M. STEELE IN SUPPORT OF
PLAINTIFF'S MOTION TO COMPEL- Page 1

ORIGINAL
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3.

Attached as Exhibit A is a true and correct copy of Defendant's Answers to

Plaintiffs discovery entitled "Plaintiffs First Set of Interrogatories and Request for Production
of Documents to Farmers Insurance Company of Idaho And Answers Thereto" received on
December 6, 2013.
4.

That Defendant's responses to Plaintiffs Interrogatories are wholly inadequate as

they recite rote and boilerplate objections.
5.

That Defendant's Interrogatory answers and document production are wholly

inadequate as the Defendant has waived any and all objections.
6.

That Defendant's Interrogatory answers and document production are wholly
.,J

inadequate as the Defendant is not entitled to assert the attorney-client or work product privilege
in this first party insurance bad faith case.
7.

That my prior affidavits accurately describe the telephone discussions and

confirming correspondence between myself and Defendant's attorney.
8.

That Plaintiff is entitled to accurate and complete discovery responses from

Defendant.
Further, your affiant sayeth naught.
DATED this \(;{li day of December 2013.
RUNFT & STEELE LAW OFFICES, PLLC

)_h~~-

B~-~

JON ti.'s:TEELE
Attorney for Plaintiff

SECOND SUPPLEMENTAL AFFIDAVIT OF JON M. STEELE IN SUPPORT OF
PLAINTIFF'S MOTION TO COMPEL- Page 2
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STATE OF IDAHO )
:ss
)
County of Ada
SUBSCRIBED AND SWORN to before me this

t&

day of December 2013.

Notary Public for the State of Idaho
Residing at: ~
, My Commission Expires:
1
1

3--- er _

°\

SECOND SUPPLEMENTAL AFFIDAVIT OF JON M. STEELE IN SUPPORT OF
PLAINTIFF'S MOTION TO COMPEL- Page 3
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CERTIFICATE OF SERVICE

!d1

The undersigned hereby certifies that on this
day of December 2013, a true and
correct copy of the foregoing SECOND SUPPLEMENTAL AFFIDAVIT OF JON M.
STEELE IN SUPPORT OF PLAINTIFF'S MOTION TO COMPEL was served upon
opposing counsel as follows:
J ef:frey A. Thomson
Elam Burke
251 E. Front St., Ste 300
Boise, ID 83702
Attorney for Farmers Insurance Company
OfIdaho
Peter J. Johnson
Johnson Law Group
103 E. Indiana Suite A
Spokane, WA 99207-2317
Attorney for Farmers Insurance Company
Ofidaho

_¼_ Via Facsimile
_ _ Via Personal Delivery
Via U.S. Mail
Via E-mail

L

Via Facsimile
_ _ Via Personal Delivery
Via U.S. Mail
Via E-mail

RUNFT & STEELE LAW OFFICES, PLLC

By:

j~~

JONM.SEELE
Attorney for Peggy Cedillo

SECOND SUPPLEMENTAL AFFIDAVIT OF JON M. STEELE IN SUPPORT OF
PLAINTIFF'S MOTION TO COMPEL- Page 4
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PETER J. JOHNSON

Johnson Law Group
103 E. Indiana, Suite A
Spokane, WA 99207-2317
.Phone:· (509) 835-5000
Fax: (509) 326-7503
ISB No. 4105
Attorney for Defendant
I

I

IN THE DISTRICT COURT OF·THE FOURTH ruDICIAL D~STRICT OF THE
STATE OF IDAHO, IN AND FOR THE.COUNTI OJ: ADA

PEGGY CEDILLO, an individual,
CASE NO. CV 0C 1308697

Plaintiff,

.

.

PLAINTIFF'S FIRST SET OF
INTERROGATORIES.AND REQUEST
FOR PRODUCTION OF
DOCUMENTS TO FARMERS
INSURANCE COMPANY OF IDAHO
AND ANSWERS THERETO

v.

FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

'***
COMES "t-j.OY'f Defendant and :l'ursuant to Idaho R~~es· of Civil Procedure 33, 34 and
provides the following responses to _Plaintiff'~ First. Set of Interr~gatories, and Requests for
'

I

Production of Documents to Farmers Insurance Company ofidaho.
GENERAL OBJEC~IONS

1.

The Interrogatories including subparts ther~f are in excess ofthe

number permitted

. by_IRCP 33(a)(3).

Pl...ArNTJFF'$ F.IRST SET OE J.NT.ERROGATORlES, ,
REQUEST FOR PRODUCTION OF DOCUMENTS, AND
REQUESTS FOR- ADMISSION TO FARMERS
INSURANCE COMPANY OF IDAHO AND.ANSWERS
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Nothing in these responses is to be construed as waiving rights or objections which

otherwise maybe available to Defendant, nor should Defendanes response to any of the discovery
requests be de.emed

an admission ofrelevancy, materiality, and/or admissibility in evidence of either

the request, the response, or any document produced pursuant thereto.
SPECIFIC OBJECTIONS
1.

· Defendant objects to each interrogatory, and request for production of documents

(collectively and interchangeably referred to as "discovery request". or'"discovery requests")

to the

extent tpey seek information protected by the· attorney-client P¥vilege, attorney work-product or
other applicable privilege or e~emption.
2.

Defendant objects to each discovery request to the extent it seeks confidential

business information, including trade secrets, confidential commercial, proprietary, or business
information, or information made confidential by law or by agreement, and objects to disclosing any
such information in the absence of a proper protective order.
3.

Defendant objects to each discovery request to the extent it is overlr broad, seeks

information -not specific to Piaintiff' s claims, or is irrelev8:1t to

~e issues _pled· fo Plaintiff's First

Amend¢ Petition for Confinnation ofArbitration Award) Award ofAttorney Fees, Unenforceability
.

.

of Offset Clause and Bad Faith and is not reasonably calculated to lead to the disco~ery of
admissible evidence. .
. . 4.

.

.

Defendant objects to each discovery request to the extent it is unduly ~urden~ome and

vexatious ii1 nature.
5.

Defendant ~bjects to- each discovery, request to the extent it purports to seek

info:nuation that is not known to· Defendant, or that would riot be located or identified in the course. ·
of a se~ch of files that Def~dant deems reasonably Jikely to contain re~ponsiv~·informatio~ or that

are not within Defendant's possession, cus~ody or control.
PLAINTIFF'S F.IRST SET OF INl'ERROGATORIES,
:REQUEST FOR PRODUCTION OF DOCUMENTS, AND
REQUESTS FOR ADMISSION TO FARMERS
INSURANCE COMP.ANY OF ID.AHO AND ANSWERS

JOHNSON LAW GROUP
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Defendant objects to each discovery request to the extent that words or phrases used

by Plaintiff in the discovery request, definitions, or instructiops are vague, ambiguous, undefined,_
. or otherwise fail to describe the information sought with reasonable particularity such that Defendant
must speculate as to the" information sought.
7.

Defendant objects to each discovery request to the extent it seeks documents or·
.

.

information that are publicly available or on file with a court, or within Plaintiff's knowledge or
possession, or to which Plaintiff has equal access.
l

8.

,

Defen~ant objects to each discoveryrequept to the extent it is oyerly broa~, vague and

burdensome.
9.

Defendant objects to the preface, prelimip.ary statement, definitions, and instructions

which precede the discovery requests and the discoveryrequest.s to the extent they purport to demand
discovery on terms, or to impose obligations upon Defendant which are beyond the scope of or
different from what is permitted or referenced under the prov_isions go-verning discovery under the
Idaho Rules of Civil Procedure.
Defendant objects to each discovery request to the exten~ the request is beyond the

10.

·scop·e of permissible discovery, is-unduly burdensoXU:e, and not ~easonably caiculated to lead to th~
discovery of relevant or admissible evidence.
11.

Defendant objects to each discovery request to the extent it se~ks information or

documents not presently in Defendant's possession, control, or custody.·

LIST OF ATTACHMEN'J'.S
Los·s ;R.epQrt •••...•...•.• : ...••.•....••••.... ·.•.•• Bates 1 - 515;.
Claim Summary Report ........ ·.................. Bates 516 - 781;
Coverage .... : . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . Bates 782"' 835;
Injury ............ : . , ... : . . . . . . . . . . . . . . . . . . . . Bates 836 - 466~;
Med-PIP ........... : ................. , .. : ..... Bates 4664 - 4719;
Subrogation .................... : ... ... · ...... : Bates 4720- 4757;
Claim Unit Screen ................... : .............. Bates 4758; .

1.

2.
3".
4.
5.
-6.

7.
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Payments ...........................· .., . . . . . . . 'Bates 4759 - 4764;
Reserve History .......... ; ................. ·.. , ..... Bates 4765;
Policy ................................. , ..... Bates 4766 - 4802
. Policy guidelines; manuals, handbooks, etc.
relating to UIM claims ....................... to· be produced
Training materials relating to UIM claims .............. to be produced
Underwriting File .... :...... .-.......................... Bates 4803Annual Reports ............................... Bates 4804- 5755
Promotional Materials ........ : .................... to be produced
INTERROGATORIES

INTERROGATORY NO. 1 : Please identify each person involved in answering these
I

interrogatories or assisting in the answeriig of these interrogatories, as well as each person who .

1

furnished infonnation that was used.in answering these interrogatories. As to each person identified,
state hls or her full name, job title, employer, last known bu~iness and residence address and
respecti vetelephone number1 and numbers of each interrogatory QlY number), request for production
(by number) and request for admission (by number) that he or she answered or assisting and

answering.
ANSWER:· See Specific Objections Nos .. 1, 3 and 9. In addition, the scope of·this
interrogatory would require Defendant to answer 18 ~fferent questions. Furthennore, it goes beyond
the scope of what is required to !espond to proper discov~. Without waiving

any objections, these

by the Idaho Rules of Civil Procedure.
.responses have
. ~een answered
.. · as. required
.

INTERROGATORY NO. 2:· Identify each persori specifically, including persons not .
employed by Farmers, who has any knowledge or has taker1 any action on behalf of Farmers with
regard to the handling of the Claim and state their knowle.dge or action taken. This interrogatory
..
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.
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seeks the identity of each person who had anything to do with the Claim, including ·the adjusters,
branch claims representatives, regional or home office claims auditors or claims examiners, all
claims managers and claims supervisors at any level, execu~ve officers of any company," and all
members of any review committee or c~aims committee and the identity of every person, firm; or
.company with whom Farmers had any contact, including independent adjusters or independent
adjusting finns, private investigators, engineers, physicians or m~dical consultants, economists,
.

.

accountants, attorneys, or any other person, firm, or company, concerning the Claim and requires
that you state their knowledge or action Jaken.

f

ANSWER: See Specific Objections Nos. 1, 3, 4, 5, 9 and 10. In addition, the scope oftbis
interrog~tory would require Defendant to answer at least two separate questi~s. Wi:thout waiving

any objection, the Farmers per~onnel involved with the primary responsibility for handling
Plaintiff's _UIM claim:
(1)

Ron Ramsey.

INTERROGATORY NO. 3: Identify
each and every
document
relating t.o the Claims file;
.
.
.
defining the benefits proyided by UIM ~overage; reiating to .the Claim; rel~ting to the amount j~tly
due; relating the damages due Cedillo
under
relating to the Offset clause; relating .to the
. .
. UIM;
.
Reserve; or·r~lating to an? R1;_:insurance.

·
.

.

.

ANSWER: S~e.Specific Objection Nos. 1, 2, 4, q.and 10. Defendant objects on the basis that
the request is b~yond
the scope .of what is required under _the· Idaho Rules. of Civil
Procedure.
,
.
. In ·
addition the scope of this interrogatory would require Defei:,_dant to answer at least eights different
.
.
questi~ns. Without waiv~g any objections;the following documents are attach~d:
· PLAINTIFF'S FIRST· SET OF INTERROGATORIES,
:REQUEST FOR PRODUCTION OF DOCUMENTS, AND

· JOHNSON LAW GROUP
000112
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Bates 1 - 515;

1.

Loss Report

2.

Claitµ Summary Report ................................ Bates 516- 781;

3.

Coverage ...................... _. ....... , ............ Bates 782 - 835;

4.

Injury ... ; ........................................ , Bates 836 - 4663;·

5.

Med-PIP ........................................... Bates 4664-4719;

6.

Subrogat;ion .. ·. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Bates 4720 - 4757;

7,

Claim Unit Screen ........... :................ : ............. Bates 4 758;

8.

·Payments .... .-, ........_............................ Bates475~-4764;

9.

Reserve History ........................... ·............... Bates 4765;

10.

Policy ........ ·. . . . . . . . . . . . . . . . . . . . . .. . .. . . . . . . . . . . . Bates 4766 - 4801;
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.

Certain documents contained in attachment Nos. 1 through 8 have been redacted as identified in a
..

privilege log. Defendant asserts privilege as to these documents and requests a protective order from
the court.

INTERROGATORY NO. 4: Identify each and every docume~t, object, or thing, intended
to be introduced or utilized in any manner in this litigation and/of trial of this matter; .
. ANSWER: Without ~aiving ~l specific or g·eneral object~ons; no determi~tion has been
.

.

.

-made on _wha;t documents may be introduc~d or utilized in this matter.
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INTERROGATORY NO. 5: For each person identified in Interrogatoxy No. 2 describe in
detail the :function or service perfonned by that person in evaluating the following:

a.

The Claim

b.

Toe benefits provided by UIM coverag~

C.

The amount justly due Cedillo

d.

The damages due Cedillo under the UIM

e.

The Offset clause

f.

Anyreserye

g.

Any reinsurance

I

. ANSWER: See Specific Objection Nos. 1, 4 and 6. In addition, the scope _of this
interrogatory would require the Defendant to answer seven different questions for any employee of
Defendant involved in the handling of Plaintiffs UIM claim. Without waiving any objections, the
claim representative who was the primary file handler was Ron Ramsey who would have addressed
the claim, its evaluation and the application of all terms and conditions of the Plaintiff's insurance
~o.licy.

,INTERROGATORY ~o. 6: Identify each and every document relating-to the following:
a.

The Claim · ·

b.

The benefits provided by UIM coverage

c.

.The amoUllt justly due Cedillo

d.

The damages due Cedillo un~er the UIM

e.

The Offset clause

PLAINTIFFS FIRST SET OF INTERROGATORIES,
REQUEST FOR PRODUCTION OF POCUMENTS, AND
REQUESTS FOR A,DMISSION TO FARMERS
INSURANCE COM:PANY OF IDAHO AND ANSWERS
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Any reserve

Any reinsurance

ANSWER: See Specific Objection ·Nos. 1, 4 and 6, In addition, the scope of this
int~gatory would require the Defendant to answer seven different q~estions for any employ·ee of
'

'

Defendant involved in the handling of Plaintiffs. UIM cl~. Without waiving:any objections, see
the responses to Interrogatory No. 3 and Attachment Nos. 1 through 8.

I

.

INTERROGATORY NO. 7: Identify each file that was opened, created, or maintained by
any person relating to the following and identify the person who opened, created or maintained that
file:

a.
'b.

The Claim
The benefits provided by UlM coverage

C.

The amount justly.due Cedillo

d.

The damages due Cedillo under the UIM

e.

The Offset clause

f.

Any reserve

g.

Any reinsuranc·e

ANSWER: See Specific· Objections Nos. l and 6. Without waiving any objections, the

.,

·Plaintiff's illM. claim consisted of ari electronic file that was primarily maintained by claim
rep.resentative, Ron Ramsey, who would have_a4dressed the matters identified in this question. In
addition, counsel retained by Defez_idant to defend the Plaintiffs UIM arbitration would have cre~ted

and maintained his own file.
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INTERROGATORY NO. 8: Identify the name, address and any other id~tification of every
person wh9m you expect to call as ·an expert witness. With respect to each and every person whom
you expect to call as an expert witnesses at trial, identify the following:
a.
b1
c.

Identify the witness fully and summarize his or her qualifications and background;
. State the

subject matter on which he or·she is expepted to testify;

State the substance of the facts and opinions to which he or she is expected to testify;
and

d.

Pursuant to Rule 705 of the Idaho Rules of Evidence, you are requested tQ disclose
the underlying facts and data upon which the expert bases his or her opini°on.

ANS'WER: Without waiving ·any specific or general objections, no determination has been
made at this time. ·

INTERROGATORY NO. 9: If any document, inform~~on or date of any kind p~ainjng to
.

.

the ~laim, the claims-handling or underwriting activities, or any reports, communication, or ~ata of
any kind, are maintained on any electronic media, such as computer dat_a·files, electronic mail, or
.
.
~y equivalent, identify the contents of such electronically stored infonnation, the location, and

whether or not hard.copies of such material exist.
ANSWER: Attachment Nos. 1-:9 were maintained electronically. A hard c;:opy ofAttachment
.

.

.

No. 10 exists and would·have been in Plaintiffs possession, .Hard copies of Attachment Nos. 1
PLAINTIFF'S FJRST SET OF lNTERROG:,A,TORlES,
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through 9 have been made in order to respond to Plaintiff's discovery. Hard copies of ~y portions
of the electronic file would not have been made ~cept to provide copies of such tlrings as medical
records to UIM defense counsel or experts.

INTERROGATORY NO. 10: Identify each person· w~o is responsible

for determining,

'
· promulgating, and overseeing policies ·and standard procedures for the administration, evaluation,
.
.

determination, and payment of UIM claims by You.
f,

ANSWER: To be determined.

,.

INTERROGATORY NO. 11: Identify every document.cont.ai.nirig statements of policy,
policy guideli~es, administrative bulletins, interC(?mpany memoranda, manual or handbook. Or other
doCl.l:lllents of any kind, relating to the standard, recommended, or expected procedures of guidelines
for the administrati.on, evaluation, determination, and payment of UIM claims by -you.·
ANSWER: See Attachment No. 11.

INTERROGATORY NO, 12:· Identify e~ch person who is responsible for devising,
implementing or overseeing the training of adjusters, claims r~esentatives, cla~ms supervisors, or
any other individuals.involved in the UIM claims handling process.

ANSWER: To be determined.
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INTERROGATORY NO: 13: Identify all training materials of every kind used in training
adjusters, claims'representatives, cl~ims supervisors, or any other individuals involved in the UIM
claims handling process..

ANSWER: See Attachment No. 12.

INTERROGATORY NO. 14: If any person or entity filed a lawsuit against You alleging
either in whole or in part any breach of duty of good faith and fair .4ealing, or alleging any tortuous
1

claim of bad faith in the handling of anr underinSlf~ce claun or the unenforcea~ility o_f the Offs~t
clause from January 1, 2007 to the pr.eserit, identify each such lawsuit, including the complete name
of the plaintiff and their attornt;:y and attorneys address and·phone number, the complete name of
each defendant, the jurisdiction in which the action was filed, the court docket number or other
identifying designation and the ultimate disposition of the lawsuit.
.

.

ANSWER: See Specific Objections 3, 4, 5, 8, 10 and 11.

INTERROGATORY NO. 15: Identify every person. in~ed by Farmers whose claim for
underinsurance benefits were reduced by reason ofthe Offset clause set forth in endorsement Ell 79i
within the past 5 rears.
ANSWER: See Specific Objections 3, 4, 5, 8 and 10.
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INTERROGATORY NO. 16: Describe what you did to investigate Cedillo's Claim, the
benefits due Cedillo, the amount justly due, and the damages due Cedillo under UIM.
ANSWER: See Specific Objections 1, 4, 9 and° 11. In addition, the Plaintiffs definition of
the term ')'ou" imposes a burden on Defendant-beyond the scope ofpermissible cliscove.ry. Without

waiving any objedfons, Plaintiff_is r~ferred to Attachment Nos. 1 through 8, w~ich incorporate the
· claim history of Plaintiffs UIM claim, as redacted.

I

INTERROGATORYN(?. 17: Describe who, when and how Cedillo 's Claim was valued, the
benefits due Cedillo, the amowit justly due and the damages due Cedillo under UIM.
ANSWER: See Attachment Nos. 1 through 8.

INTERROGATORY NO. 18: Identify each of the following individuals:
a

Peter Sebring;

b.

Larry Norville;

C.

Rory Lowe; and

d.

Rodney Thayer.

. ANSWER:
a.

Former liability claims manager;

b.

Former branch claims manager;

c.

Fornier branch claims supervisor;

d.

Idaho - Mont?U1a ~ Nevada States Claims Managez:.
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'

19: Ifyourresponses to any of the Requests ~or Admission Nos.

1-137 are anything other than an unqualified ''admit," please provide the factual basis for your
response.
ANSWER: See General Objection No. 1.

REQUEST F;OR PRODUCTION OF DOCUMENTS

I

REQUEST FOR PRODUCTION OF DOCUMENTS NO. ~: Please produce all. computers ·
or other electronic devices used in any way by Mr. Ron Ramsey and/or you for any matter related
to Cedillo's Claim.
RESPONSE: See Specific Objections 2, 4 and 10. If what Plaintiff seeks is the Defendant's
actual computer used by Mr. Ramsey, this request is inappropriate and vexatious in nature. Plaintiff
has not established any basis to request or obtain such devices·.

REQUEST FOR PRODUCTION OF DOCUMENTS NO. 2: Please ~duce all d~cuments
evidencing communications between R~n Ramsey and/or you and ~ttomey JeffThomson and or the

· law finn of Elam ~ Burke that relate in any way to the Claim.
RESPONSE: See Specific Objection No. 1.
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.

REQUEST FOR PRODUCTION OF DOCUMENTS NO. 3': Plea·se produce all documents ·
that relate to the following:

a.

The Claim

b.

The benefits provided by UIM coverage

c.

The amo~t justly due Cedillo

d.

The· damages due Cedillo under the U1M

e.

The Offset clause

'f,

Anyreserv~

g.

Any reinsurance

h.

Any audit of Cedilla's.Claim or Claim file

I.

Any valuation of Cedillo's Claim

j.

Any reserve

t

!

RESPONSE: See Specific Objections 1 and 2. Without waiving any objections, items a, f,
I, ~d j (duplicate off) would be part of the claim file. See Attacbtnent Nos: 1_ through 8 as redacted.
Items b and e would be pursuant to the policy of insurance issued to Plaintiff which was
provided to Plaintifrs counsel in the attached arbitration, and is again provided as Attachment No.

10.
There are no specific doc~ents that relate to items c and d. These items would be addressed
by the claim file and ~e policy.

Item g is not applicable.
Item h is not applicable.
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REQUEST FOR PRODUCTION OF DOCUMENTS NO. 4: Please·produce all reports,
writings or other documents prepared by or supplied by any person to whom 1he Claim, the benefits
provided by UIM coverage, the amount justly due Cedillo, the damages due Cedillo under the DIM
or" the amount justly due ·was referr~d. This request calls for the production of each document
identified in Your response to the Inten:ogatories above.
RESPONSE: See Specific Objections 1 and 2. Without waving any objections, this request
is overly broad· and vague.. Piaintiff
s claim was sub~itted to arbitration. Numerous
documents,
.
.
'•

including reports y,-om expert witnesses and correspondence were exchangfd betwe~ counsel fo_r
Plaintiff and couilsel for Defendant in the arbitration process. In so far as this request seeks

documents or information contained in the claim file which was the work product of Defendant's
counsel in the arbitration matter, it is privileged and not discoverable. Otherwise, see Attachment
Nos. 1 through 8 as redacted.

R.gQUEST FOR PRODUCTION OF DOCUMENTS NO. 5: Please produce a copy of every
.

.

voice recording ~d the written transcript of any and all phone calls which relate to the Claim, the
b~efits provided by UIM coverage, the damages due Cedillo and/or the am.ountjustly due Cedillo.
RESPONSE: The only kno:wn voice recording and transcript involved Plaintiff during her

initial repo~. of the claim which was previously produced to Plaintiff's counsel in the arbitration
matter, in March 2012.
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REQUEST FOR PRODUCTION OF DOCUMENTS NO. 6: Please produce a·copy of the
valuation referred to in Farmers' letter of August 25, 2009 and all other valuations and al~ resexves.
R.ESPONSE: See Specific Objection Nos. 1 and 8. Without waiving any objections, see
Attachment Nos. 1 through 8 as redacted .

.

~

l'E'l:ERJ. J

-

RE~UEST FOR PRODUCTION OF DOCUMENTS NO. 7; Please produce all documents

which define the.terms ''benefits," "valuation/' "amount ofloss," "amount justly due," "claim," or
"damages" .under the UIM used by any and all persons identified. by you in Answer to Interrogatory
No. 1 above.
. RESPONSE: See Specific Objection No. 8. Without waving any objection, other than the
Plaintiffs policy, and Idaho statutory and ·case law, there are no specific claim documents which
"define" any of these tenns.

.
.
.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 8: Please pr.o~uce all documents
which define the tenns "reserve" and "reserves" used by any and

all persons who e"'.'aluated Cedillo' s

Claim..

RESPONSE: There are no specific documents in the claun file which define these teqns.
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REQUEST FOR PRODUCTlON OF DOCUMENTS NO: 9: Please produce all documents
relating to the "reserve" or '\-eserves' established on the Claim.
RESPONSE: See Attachment Nos. 1, 2 and 9.

REQUEST FOR PRODUCTION OF DOCUMENTS NO. 10: Please produce all documents
whjch ·define or relate to the tenn "damages'' as used in the l olicy.
_RESPONSE: There are no specific documents in the claim file which ?efine this. term.

REQUEST FOR PRODUCTION OF DOCUMENTS NO. 11: Please produce all documents
which you received from the underinsured driver's insurance company, Progressive.·
RESPONSE: All such documents .would have been incorporated in Attachment Nos. 1, 2 and
4.

REQUEST FOR PRODUCTION OF DOCUMENTS NO. 12: ~leaseproduce all committee
reports, committee meetings, or written.notes prepared by or taken in connection with any claims .
comm;ttee meeting on the Claim.
· RESPONSE: There are no such written documents
as identified'by this.request. Any
.
. such
analysis would be contained in thy claim file wh.is}l Defendant is producing in Attachment Nos. 1,

2 and 4 as redacted.
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Please produce all

underwriting files in their entirety._
RESPONSE: The underwriting file is not relevant to any of the issues before the court nor

.

.

l

.

is the underwriting file likely to produce or lead to the discovery of any relevant ·or admissible
evidence. Without waiving any objections, (see Attpcbment No. 13).

REQUEST FOR PRODUCTION OF DOCUMENTS NO. 14

: Please produce all

correspondence with any reinsurer pertaining to the Claim, including specifically all status reports
· and all rep_orts on changes in loss reserv~s.
RESPONSE:. None.

REQUEST FOR PRODUCTION OF DOCUMENTS NO.15: Please produce the claims
manual or foµ1dbook containing standard or recommended procedure for the administration,
evaluation, detennination, and payment of underinsurance claims in use during the period May 1,
2008 through the pres~nt date.
RESPONSE: See Attachment No. 11.
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REQUEST FOR PRODUCTION OF DOCUMENTS NO. 16' : Please produce each
memorandum written statement ofpolicy., written policy guideline, administrative bulletin, or other
writing on any subject related to procedures in the administration, evaluation, detennination, or
payment of underinsurance claims in use during the period May 1, 2008 through the present date.
RESPONSE: See Attachment No. 11.

I

REQUEST FOR PRODUCTION OF DOCUMENTS NO. 17: Please produce a copy of all
training mat~als used in the training of adjusters, claims representatives, claims adjudicators,
claims examiners, claims supervisors, claims managers or any other individual in use during the

period May 1, 2008 through the present date.
RESPONSE: See. Attachment No. 12.

REQUEST FOR PRODUCTION OF DOCUMENTS NO. 18: Please produce a copy oftlie
annual reports filed by You with the Idaho Pepartm.ents ofinsurance for the fiscal years ending 2007
to current.
.

.

RESPONSE: See Specific Objection No. 7. This material is readily available to Plaintiff
through a public recmds requests with the Department ofInsurance. Wi~hout.waiving any objection,
see Attachment No. 14.
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REQUEST FOR PRODUCTION OF DOCUMENTS NO. 12: Please produce a copy of all
promotional material or brochures provided to insurance sales representatives, agents, or broker-s,
and in any way referring or relating to Your UIM benefits and Your practices, .procedures, and
reputation in the in the administration, evaluation, determination, and payment of UIM claims.
RESPONSE: See Specific 09jection Nos. 2, 3, 4 and 10. By way of a further respons~ any
such material is not relevant to any of the issues before the court nor is it lil_{ely to produce or lead
to the discovery of any relevant or admissible evidence.. Without waiving any objections, see
Attachment No. 15.

REQUEST ,FOR PRODUCTION OF DOCUMENTS NO. 20: Please produce a copy of all
incentive pro grams which reward claims personnel for achieving .financial goals in use during the
periodJa1maiy 1, 2007 through the present date.

RESPONSE: None.

REQUEST FOR PRODUCTION OF DOCUMENTS NO. 21

Please produce all

documents, statements, deposjtions or affidavits of the following that relate in any way to the
enforceability of your Offset clause:
a.

Peter Sebring

b.

Larry Norville

.

.
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c.

Rory Lowe

d.

Rodney Thayer
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RESPONSE: Objection: See Specific Objection Nos. 3, 4, 8 and 10. By way of a further
response, any issue relating to the reduction ofPlaintiff's total damages by ~e amount she received

from the tortfeasor's insurer (liability limits or medical payment benefits) is moot as the arbitrator
has already ruled on Plaintiff's applica~on of this endorsement and the court has issued an order
confirming the arbitrator;s award in its·entire1y.
I

ATIORNEY CERTIFICATION
I certify the responses in accordance with IRCP 26(f).

DATED this 6th day of December, 2013.
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CERTIFICATE OF SERVICE

I!_

I hereby certify that on this
day of December, 2013, I caused to be served a copy of
the foregoing by the method indicated below and addressed to the following:
John L. Runft
Jon M. Steele
.
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, ID 83702
Phone:
(208) 333-9495
Fax:
(207) 343-3246
Email:
jsteele@runftsteele.com

[]

Jr
[]

[]

U.S .. Mail
Hand Delivery
Facsimile
Federal Ex.press
Email

II

Jeffrey A. Thomson
Elam & Burke, P.A.
251 Est Front Street, Suite 300
P.O. Box 1539
Boise, ID 83701
Phone:
(208)343-5454
Fax:
(208) 384-5844
Email: jat@elamburke.com

[]
[]

U.S. Mail
Hand Delivery
~ Facsimile
· [l
Federal Express
[]
Email

PLAJNTIFF'S FIRST SET OF INTERROGATORIES,

REQUEST FOR .PRODUCTION OF DOCUMENTS, AND
· REQUESTS FOR ADMISSION TO FARMERS
INSURANCE COMPANY OF IDAHO AND ANSWERS
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JOHNSON LAW GROUP
l 03 .E. Indl!IOli, Suite000129
A
Spokane, WA 99:207-:m 7
TEL: (S09) 835-5000 FAX: (509) 3:26-7503

~~------r-......
-,6~~-:

JOHN L. RUNFT (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFT & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: JSteele@runftsteele.com
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MAY 2 8 2015
CHRISTOPHER D. RICH, Clerk
By TENILLE GRANT
DEPUTY

Attorneys for Peggy
Cedillo
-.. ,~ .

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO, an individual,
Plaintiff,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV OC 1308697

PLAINTIFF'S RENEWED MOTION
TO COMPEL

COMES NOW Plaintiff, Peggy Cedillo (hereafter "Cedillo"), by and through her counsel
of record, Jon M. Steele, and pursuant to I.R.C.P. 37(a), renews her November 25, 2013 Motion

to Compel (the "Motion") Defendant, Farmers Insurance Company of Idaho-:- (hereafter
"Farmers"), to properly answer Cedillo's First Set of Interrogatories (the "Interrogatories") and
to produce the documents requested in Cedillo's First Set of Requests for Production of

Documents (the "Requests") all of which were served on Farmers on August 20, 2013.
The Interrogatories and Requests and Farmers' responses at issue are attached as Exhibit
H to the Declaration of Jon M Steele in Support of Plaintiff's Renewed Motion to Compel (the

"Steele Declaration") filed concurrently herewith and include the following specific items:

PLAINTIFF'S RENEWED MOTION TO COMPEL - Page 1
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a.

Documents (the "Challenged Documents") as listed in Farmers' Privilege
Log (the "Privilege Log") dated December 6, 2013, attached as Exhibit F,
Steele Declaration.

b.

Documents that Farmers agreed to produce (the "Agreed-Upon
Documents") as listed in its Privilege Log, including the following:
12.
13.
14.
15.

Farmers training materials related to UIM claims
Cedillo's underwriting file
Farmer's Annual Reports
Farmers promotional materials

See Exhibit F, page 2, LIST OF ATTACHMENTS, Steele Declaration.
c.

Voice recordings and the written transcripts of any phone calls relating to
Cedillo's claim. Exhibit H, Request No. 5, Steele Declaration.

d.

The reserve history of Cedillo's claim with dates and identifying the
individual(s) setting the reserves. Exhibit H, Request No. 6 and 9, Steele
Declaration.

e.

The personal laptop computer (the "Laptop") used by Claims Adjuster
Ron Ramsey during the arbitration hearing. Exhibit H, Request No. 1,
Steele Declaration; see also Exhibit C, Steele Declaration.

f.

Farmers electronically stored information (the "ESI") concernmg
Cedillo's claim. Exhibit H, Interrogatory No. 9 and Request No. 4, Steele
Declaration.

This Motion was originally filed on November 25, 2013 and was scheduled to be heard
on December 11, 2013. On that same day, December 11, 2013, Farmers filed its Notice of
Appeal.

Counsel for Cedillo hereby certifies, pursuant to Rule 37(a)(2), that a reasonable, goodfaith attempt was made to confer with Farmers' counsel in an effort to obtain the requested
discovery without court intervention.

Despite the parties' attempts to reach a compromise,

Farmers remains unwilling to provide meaningful answers to Interrogatories and remains
unwilling to produce the Requested items without Court intervention. Accordingly, Cedillo now

PLAINTIFF'S RENEWED MOTION TO COMPEL - Page 2
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renews her Motion for an order compelling Farmers to answer and produce the material to which
Cedillo is entitled.
This Motion is supported by a separate Memorandum in Support of Plaintiff's Renewed

Motion to Compel Discovery and the Steele Declaration, filed concurrently herewith; the
Affidavit of Jon M Steele in Support of Plaintiff's Motion to Compel, and Cedillo's Brief in
Support of her Motion to Compel, both filed on November 25, 2013, the Supplemental Affidavit
of Jon M Steele in Support of Plaintiff's Motion to Compel, filed December 6, 2013 and the
Second Supplemental Affidavit of Jon M Steele in Support of Plaintiff's Motion to Compel, filed
December 10, 2013.
Oral argument is requested.

DATED this

U~ay of May 2015.
RUNFT & STEELE LAW OFFICES, PLLC

By:_J~;{~Jlii/;_.,JON M. STEELE
Attorney for Plaintiff

PLAINTIFF'S RENEWED MOTION TO COMPEL - Page 3
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CERTIFICATE OF SERVICE

2Q~ay

The undersigned hereby certifies that on this
of May 2015, a true and correct
copy of the foregoing PLAINTIFF'S RENEWED MOTION TO COMPEL was served upon
opposing counsel as follows:
Jeffrey A. Thomson
Elam Burke
251 E. Front St., Ste 300
Boise, ID 83702
Attorney for Farmers Insurance Company
OfIdaho
Jack Gjording
Julianne Hall
Gjording & Fouser, PLLC
121 N. 9th St., Suite 600
PO Box 2837
Boise, ID 83701
Attorney for Farmers Insurance Company
OfIdaho

Via Facsimile
_ _ Via Personal Delivery
_½_ Via U.S. Mail
Via E-mail

--

_ y i a Facsimile

__K_ Via Personal Deli very
Via U.S. Mail
Via E-mail

RUNFT & STEELE LAW OFFICES, PLLC

By:~a~

JONM~TEELE
Attorney for Peggy Cedillo

PLAINTIFF'S RENEWED MOTION TO COMPEL- Page 4
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JOHN L. RUNFT (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFT & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83 702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: jmsteele@runftlaw.com

CI-IRISTO?H~R D. RICH, Clerk
By TEN II.LE GRANT
DEPUTY

Attorneys for Peggy Cedillo

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO, an individual,
Plaintiff,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

)
)
) CASE NO. CV OC 1308697
)
) DECLARATION OF JON M. STEELE
) IN SUPPORT OF CEDILLO'S
) RENEWED MOTION~TO COMPEL
)
)
)
)

COMES NOW, Jon M. Steele, being over the age of eighteen years and competent to
make this Declaration upon his own personal knowledge, states as follows:
1.

That I am an attorney in good standing with the Idaho State Bar and counsel for
Plaintiff in the above matter.

2.

That I make this Declaration in support of Plaintiff's Renewed Motion to Compel
responses to Plaintiff's First Set ofInterrogatories and Requests.for Production of

Documents served on August 20, 2013.

DECLARATION OF JON M. STEELE IN SUPPORT OF CEDILLO'S RENEWED MOTION

?O COMPEL-Page 1
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3.

That Cedillo requests the Court review her Motion to Compel, Affidavit of Jon M.

Steele in Support of Plaintiff's Motion to Compel, and Cedilla's Brief in Support
of Plaintiff's Motion to Compel, all filed on November 25, 2013, the
Supplemental Affidavit of Jon M Steele in Support of Motion to Compel, filed on
December 06, 2013, and the Second Supplemental Affidavit of Jon M Steele in

Support ofMotion to Compel, filed on December 10, 2013.
4.

Attached as Exhibit A is a true and correct copy of a letter to Ms. Cedillo from
Jeffrey A. Thomson dated December 28, 2010.

5.

Attached as Exhibit B is a true and correct copy of a fully executed stipulation
between Fanners and Cedillo in the Arbitration Case No. 81700-0040.

6.

Attached as Exhibit C is a true and correct copy of a letter from Jon M. Steele to
Jeffrey Thomson dated January 18, 2013.

7.

Attached as Exhibit D is a true and correct copy of Plaintiff's Second Set of

Requests for Admission to Farmers Insurance Company of Idaho and Responses
Thereto dated November 8, 2013.
8.

Attached as Exhibit E is a true and correct copy of a letter to Jon M. Steele from
Peter J. Johnson dated December 3, 2013.

9.

Attached as Exhibit Fis a true and correct copy of Defendants' Log of Privileged

Documents Not Produced in response to Plaintiff's First set of Interrogatories
and Requests for Production of Documents Propounded to D~fendant which lists
approximately 140 Challenged Documents which Farmers belatedly claimed as
privileged and is dated December 3, 2013.

DECLARATION OF JON M. STEELE IN SUPPORT OF CEDILLO'S RENEWED MOTION
TO COMPEL - Page 2
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10.

Attached as Exhibit G is a true and correct copy of a letter from Jon M. Steele to
Jeffrey Thomson and Peter Johnson dated December 6, 2013.

11.

Attached as Exhibit H is a true and correct copy of Plaintiff's First Set of
Interrogatories and Request for Production of Documents to Farmers Insurance
Company ofIdaho and Answers Thereto dated December 6, 2013.

12.

That Farmers' answers to Cedillo's discovery include rote and boilerplate
objections, make unwarranted claims of privilege, and fail to provide any
meaningful responses.

13.

Attached as Exhibit I is a true and correct copy of Farmers' reserve history of
Cedilla's claim produced as Bates No. 4675.

14.

Attached as Exhibit J is a true and correct copy of a letter from Jon Steele to
Jeffrey Thomson and Peter Johnson dated April 7, 2015.

15.

Attached as Exhibit K is a true and correct copy of an email from Jon M. Steele
to Lea Lee dated May 13, 2015

16.

Attached as Exhibit L is a true and correct copy of the website
www.Fanners.com/new-hires/benefits, Fanners Employee Benefits.

17.

Attached as Exhibit M is a true and correct copy of Cedell v. Farmers Ins. Co.

qf

Washington, 176 Wn.2d 686,295 P.3d 239 (2013).
18.

Attached as Exhibit N is a true and correct copy of Memorandum and Decision
Order in Stewart Title Guaranty Co. v. Credit Suisse, US District Court for the
District ofldaho Case No. 1:11-CV-227-BLW, entered April 03, 2013

DECLARATION OF JON M. STEELE IN SUPPORT OF CEDILLO'S RENEWED MOTION
TO COMPEL-Page 3
000136

19.

Attached as Exhibit O is a true and co1Tect copy of Memorandum and Decision

Order in Hilborn v. Metropolitan Group Property and Casualty Insurance Co.
US District Court for the District of Idaho Case No. 2:12-CV-00636-BLW,
entered November 15, 2013.
20.

Attached as Exhibit P is a true and co1Tect copy of Order Denying Motion for

Protective Order in Harper v. Home Depot US. A. Inc., Idaho Fourth Judicial
District (Ada County) Case No. CV-OC 2011-04957, dated January 03, 2012.
21.

Attached as Exhibit Q is a true and correct copy of a Farmers' Claim Summary
Report, produced as Bates Number 686.

22.

Attached as Exhibit R is a true and co1Tect copy of a Farmers' Claim Summary
Report, produced as Bates Number 621.

23.

Attached as Exhibit S is a true and co1Tect copy of Fanners' 2010 LiabStrategy,
produced as Bates Numbers 6345-6346.

24.

Attached as Exhibit T is a true and co1Tect copy of Department ofInsurance State

of Idaho Report of Examination of Farmers Insurance Company of Idaho dated
December 31, 2009
25.

That on April 30, 2015, Defendant Farmers produced an additional 800 pages of
documentation identified as Attachment II in Farmers' Privilege Log.

26.

That Farmers has produced Bates Numbered documents 1-4802 and Bates
Numbered documents 5756-6547, without documents it claims as privileged.
Fanners has not produced the documents it agreed to produce and has not
produced any voice recording telephone conversations.

DECLARATION OF JON M. STEELE IN SUPPORT OF CEDILLO'S RENEWED MOTION
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27.

Plaintiff's counsel has made a good faith effort to resolve this matter without
Court intervention.

I declare under penalty of perjury pursuant to the law of the State of. Idaho that the
foregoing is true and correct.

DATED this

16 ":iay of May 2015.

RUNFT & STEELE LAW OFFICES, PLLC

By:

0 11

Al:, I

-JON
(.~-------,-+-----ST~Jjjjf__~
Attorney for Plaintiff

DECLARATION OF JON M. STEELE IN SUPPORT OF CEDILLO'S RENEWED MOTION
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CERTIFICATE OF SERVICE

lB

The undersigned hereby certifies that on this
+- day of May 2015, a true and correct
copy of the foregoing DECLARATION OF JON M. STEELE IN SUPPORT OF
CEDILLO'S RENEWED MOTION TO COMPEL was served upon opposing counsel as
follows:
Jeffrey A. Thomson
Elam Burke
251 E. Front St., Ste 300
Boise, ID 83702
Attorney for Farmers Insurance Company
Ofidaho

- - Via Facsimile

Jack Gjording
Julianne Hall
Gjording & Fouser, PLLC
th
121 N. 9 St., Suite 600
PO Box 2837
Boise, ID 83701
Attorney for Farmers Insurance Company
Ofidaho

_)li-a Facsimile
_7_v
Viai~ Personal Delivery
Via U.S. Mail
Via E-mail

Via Personal Delivery
-V~Via U.S. Mail
Via E-mail

RUNFT & STEELE LAW OFFICES, PLLC

By~M.i~~
Attorney for Plaintiff
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ELAM&BURKE
ATTORNEYS AT LAW

JEFFREY A. THOMSON
251 East Front Street, Suite 300
Post Office Box 1539
Boise, Idaho 83701
Telephone 208 343-5454
Fax 208 384-5844
E-mail jat@elamburke.com

December 28, 2010

Ms. Peggy B. Cedillo
4707 W. Clearview Dr.
Boise, Idaho 83703-3623
RE:

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Insured:
Peggy Cedillo
Claim#:
1014413194-1-2
Policy#:
75-0163542585
Date of Loss: 05/25/2008
E&B File No.: 2-1347

Dear Ms. Cedillo:
Ron Ramsey requested that I assist him in setting up an independent medical
examination. As previously indicated, Farmers will pay the examination cost.
I have been in contact with Dr. Richard Wilson and he is available for the independent
medical examination on January 5, 11, 13, 18, 19 and 21, with an appointment start time qf 9:00
a.m. Please let me know which of these dates will work for you and I will schedule that date
with Dr. Wilson.
If you have any questions, please feel free to contact Ron Ramsey or me at 343-5454.
Very truly yours,
ELAM&BURKE

17;~

A.

homson

JAT/tml
Ron Ramsey
cc:
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Jetlrey A. Thomson
ELAM & BURKE, P.A.
251 E. Front St., Ste. 300
P.O. Box 1539
Boise, ldaho 8370 I
Telepbo11e: (208) 343-5454
Facsimile: (208) 384-5844

jat@elamburl<e.com
ISB #3380
Attorneys for Farmers Insurance
Company of Idaho

Il'l' RE: MATTER OF ARBITRATION

PEGGY CEDILLO
Arbitration Case No. 81700-0040
and

STIPULATION
FARMERS lli"SURANCE COiviPANY OF
IDAHO

Farm en Insurance Company ofrdElho (''Farmers"), by and through its e.ttomcy of record,

Jeffrey A Thomson, and Peggy Cedillo, by and through ber attorney ofrecord, JoIJ. M. Steele
hereby stipulate md agree that any evidence of or information telating tQ the following matters

be deemed ioadmi1>Gible and cam1ot be mentioned or commented i1pon either before or during the
arbittation:
1.

AJJ.y and all cvide.oce, testimony, comments or documents related to the amollnt.s

paid (if any) to Peggy Cedillo or her healthcare pro'tfiders by Ion Steele (the t'inderinsured
motorist) or bis insurer (Progressive) pursuant to any insurance policy or other assets of Steele,
2.

Any and all evidence, testimony, comments or documents 1elating to amounts

paid (if any} to Cedillo or her healthcare providers by Fllmlers under its UIM: coverage.

STLPULATION-1
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ELAM AND BURKE
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04-05-2012

r. UUl

A:rry 11Dd all evidence, testimouy, comments or documents l'elati11g to policy limit

amounts of Steele's (the undetinsured motorist) insurance policy or Fanners' UIM limits.

4.

Any and all evidence, testimony, comments or documents !'elating to amolmts

demanded by Cedillo l.n settlement of her claim against Steele (tbe underiusured motorist), his
insurer (Progressive) or Farmers,
5.

Any and all evidence, testimony, comments or documents that Cedillo was or wns

not insured under any health insurance poUcy.
6.

Ally and all evidence, testimony, comments or docnments that Cedillo has or has

not made a prior claim against Farmer& or any other insurance carrier. This does not preclude,
however, any evidence, testimony, comments or docl1ments relating to a.ny prior injuries or
treatment.

7.

Any reference whatsoever to attorney fees which might be recci1cd by Cedilla's

attorneys.
The purties further stipulate and agree that the foUowing !ssnes are not within the
Arbitrator's juriscliction:
l.

Farmers' liability under its U1M coverage;

2.

Farmers' denial of medical expense coverage to Cedillo;

3.

The enforceability ofFarmers' setoff clause found in Endorsement Ell 79i. The

parties hereby preserve and reserve the issue of enforceability of the setoff clause for
determination by the bistrict Court should Cta1ma11t wish to raise that issue, and failure to raise
the issue before the Arbitrator will not be considered a waiver. The parties fi.lrther agree that the

Arbitrator has jurisdiction to apply 'Fannc.s 1 setoff clause found in Endorsement Ell 79i in
STIPVLATlON - 2
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arriving at his Final Award. The e11forceability ofFflrmers' setoff clause found in Endorsement
Ell 79i, even though applied by the Arbitrator in arriving nt the final Award, is preserved and

reserved for detennination by the District Court. The parties intend and agree that this issue is

.severable despite the presumption in favor of arbitration. The parties ngree that this is an issue

outside the scope, of this arbitration nnd thnt tll.e Arbitrator has uo jllri.sdiction co determine the
enforceabilir; of'Fnnners • setoff clause;

4.

Any contention. of comparative negligence;

S.

Any nwnrd of 11ttomey fees and costs; n.nd

6.

Any claim of bad faith.

Claimant fm1her agrees and stipulates that she will not aeek a determination by the
Arbitrator of the amount of dlllllages couched in terms of "amount justly due". Tile parties'
acknowledge that this is a phrase with meaning and relevance only to the issue of attorney feea to
be preserved for deten:o.iwition by the District Court.

Clahnant further agrees and stipulates that she will not seek damages for any alleged
injury to her credit !18 this issue is also preserved and relevant only in the event of a claim of bad
faith.
Claimant further agrees that any claim of privilege relating to R:nle 503 is withdrawn and
will not be osserted in arbitration.

STIPULATION - 3
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ELAM AND BURKE
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5_ day of April, 2012.
El.AM & BURKE, P.A .

. Thomson, of the fin11
meys for Fanners UlSl.U'atlce
mpany ofldaho
DATED this

-1:_ day of April, 2012,
RUNFT & STEELE LAW OFFICES, PLLC

By:

JJ1~u1·
Jon M. Steele, of the firm

Attorneys for Peggy Cedillo
CERTIFICATE OF SERVICE
1 HEREBY CERTIFY that on the£_ day of April, 2012, I caused 11 trne and con·ect
copy of the foregoing document to be served as follows:

Jon M. Steele
:Runft & Steele Law Offices, Pll.C
1020 W. Main Street, Suite 400
'Boise, ldaho 83702

U.S. Mail
_ _ Hand Delivery
_____...hderal Express
_------;;;;r_ :Fa
R csimi1e - 947-2424
11
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LAW OFFICES, PLLC
Joh 1, L. _Run ft I Jon M, Steele

January 18, 2013

Jeffrey A. Thomson
Elam & Burke, PA
Address: PO Box 1539
Boise, ID 83701
Via Facsimile

Re: Cedillo v. Farmers Insurance, Co. - Arbitration

Dear Jeff:
I would appreciate receiving the following from you:
1.
2.
3.
4.
5.
6.

. Farmers check for $98,199.35
Any claims of set offs
Any claims of collateral source reductions
Any claims of subrogation
Farmers calculation of prejudgment ~terest
Any other adjustments claimed by Farmers

I arrived at the amount of $98,199.35 by subtracting $308,500.77 (the figure cited in your
letter of October 18, 2012 as the amount Farmers claims as setoffs and/or reductions) from the
interim award of $406,700.12. By reference to and use of your calculation of $308,500.77 I am
not agreeing that this amount is final or accurate. These amounts will be resolved by Mr. Clark.
Please advise your client, its associated entities, attorneys, agents, representatives, and/or
employees that they are still under a duty to preserve and prevent from alteration or spoliation
any and all documents and or records, whether in paper or electronic form, regarding and/or
relating in any way to my client's claims. Specifically, advise Mr. Ron Ramsey that I will be
deposing him and requiring that. your client and/or he produce for inspection any and all
computers (including the personal computer used by him during Arbitration) that may contain
discoverable facts, information or documents.

ru11ftstcclc.co111

Phone: (208) 333·8SOC5

rn

dH Alask:\ c~ntcr

Fax: (208) 343·3246

I

Boise. Idnho 83702

J020 W, M:1.i11 Street, Suite 400

Four.ch Floor

000148

Thomson, Jeff
January 18, 2013
Page 2 of2

As you know, failure to preserve evidence constitutes "spoliation of evidence" which will
result in adverse consequences for your client.
Please give me a call should you have any questions.

Jon M. Steele
Runft & Steele Law Offices, PLLC
JMS:kra
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PETER J. JOHNSON
Johnson Law Group
103 E. Indiana, Suite A
Spokane, WA 99207-2317
Phone: (509) 835-5000
Fax: (509) 326~7503
ISB No. 4105
Attomey for Defendant

IN THE DISTRJCT COURT OF THE FOURTH JUDICIAL DISTRICT OF TIIE
STATE OF IDAHO, lN AND FOR THE COUNTY OF ADA

***

PEGGY CEDILLO, an individual,

Plaintiff,

CASE NO. CV OC 1308697.
PLAINTIFF'S SECOND SET OF
REQUESTS FOR ADMISSION TO

V.

FARMERS INSURANCE COMPANY OF

FARMERSlNSURANCECOMPANY

IDAHO,

OF IDAHO AND RESPONSES

THERETO
Defendant.

COMES NOW Defendant and pursuant to Idaho Rules of Civil Procedure 33, 34 and 36,

provides the following responses to Plaintiff's Second Set of Requests for Admission to Farmers
Insurance Company ofid$o.

... .........

The.Interrogatories including subparts thereofare in excess ofthe number permitted by IRCP
33(a)(3).

Nothing in these responses is to be construed as waiving rights or objections which otherwise
maybe available to Defendant, rior should Defendant's response to any of the discovery-requests be

PLAJNTIFF'S SECOND SET OF REQUESTS l?O.R
AD.MISSION TO FARMERS INSURANCE COMPANY OF
IDAllO AND RESPONSES THERETO - 1

·JOHNSON LAW GROUP
10.3 E. Indiana, Suite A
Spokane, WA 99107-2317
000151
TEL: (509) 8.35-5000 !'"AX: (509)
326-7503
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deemed an admission ofrelevancy, materiality, and/or admissibility in evidence of either the request,
the response, or any document produced pursuant thereto.
The discovery requested by Plaintiff is protected by the attorney-client privilege and workproduct. Furthennore, the subject matter of this discovery as to Plaintiff's bad faith claims relates
I

to issues involving Plaintiffs UIM Arbitration which are still before the court.
GENE,RAL OBJECTIONS
I.

Defendant objects to each interrogatory, and request for production of documents

(collectively-and interchangeably referred to as ''discovery request'' or "discovery requests") to the
extent they seek infoxroation protected from discovery by the attorney-client privilege, work-product
doctrine or other applicable privilege or exemption.
2.

Defendant objects to each discovery request to the extent it seeks confidential

business information, including trade secrets, confidential commercial, proprietary, or business
information, or info1mation made confidential by law orby agreement, and objects to disclosing any
such information in the absence of a suitable protective order.
3:

Defendant objects to each discovery request to the ex~ent it is overly broad, seeks

infonuation not specific t~ Plaintiff's .claims, or is irrelevant to the issues pled in Plaintiff's First

Amended Petition for Confionation ofArbi1rati.onAward1 Award ofAttoroey Fees, Unenforceability
of Offset Clause and Ba9- Faith and is not reasonably calculated to lead to the discovery of
admissible evidence.
4.

Defendant objects to each discovery request to the extent it is unduly burdensome.

5.

Defendant objects to each discovery request to the extent it purports to seek

information that is not known to Defendant, or that would not be located or identified in the course
of a search of:files that Defendant deems rell,Sonably likely to contain responsive infonnation or that
are not within Defend.ant's possession, custody or control.

PLAINTIFF'S SECOND SET OF REQUESTS FOR
ADMISSIONTOFARMERSlNSURANCECOMPANYOF
IDAHO .AND RESPONSES THERETO - 2

JOHNSON LAW GROUP.
103 8. Jndiann, Suite A
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Defendant objects to each discovery request to the extent that words or phrases used

by Plaintiff in the discovery request, definitions, or instructions are vague, ambiguous,. undefined,
or otherwis.e fail to describe the information soughtwithreasonableparticularity such that Defendant

must speculate as to the information sought.
.7..

Defendant objects to each discovery request to the extent it seeks documents or

info1mation that are publicly available or on file with a court, or witlrln Plaintiffs knowledge or
possession, or to which Plaintiff has equal access.
8.

Defendant objects to each discovery request to the extent itis overly broad as to time

and location.

9.

Defendant objects to the preface, preliminary statement, definitions, and instructions

which precede the discovery requests to the ex.tent they purport to demand discovery on tenns, or
to iJ:?pose obligations upon Defendant which are beyond the scope of or different from, the
provisions governing discovery under the Idaho Rules of Civil Procedure.
10.

Defendant objects to each discovery request to the extent it seeks information or

documents not presently in Defendant's possession, control, or custody on the grounds that such a
request is beyond the.scope of permissible discovery and is unduly burdensome.

REQUESTS FOR ADMISSION
REQUEST FOR ADMISSION NO. 138: Atto,rney Jeffrey Thomson was hired by You to

prov:ide coverage advice.
RESPONSE: Denies.
REQUEST FOR ADMISSION NO, 139: Attorney Jeffrey Thomson was hired by You to
investigate the Claim.
RESPONSE: Denies.

PLAINTIFF'S SECOI\1D SET OF REQUESTS FOR
ADMISSION TO FARMERS INSURAJ.~CECOMPANY O:F
IDAHO AND RESPONSES THERETO - 3
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REQUEST FOR ADMISSION Nb. 140: Cedillo needs access to Your files in order to
discovery facts to support her claim of bad faith.
RESPONSE; Objection: this request does not contain a fact that may be gennane to the

issues before the court and is not a proper use of IRCP 36. In addition; it is an argwnentat:ive
assertion. Finally~ Defendant's file is protected work product. Without waving any objection, denies.

REQUEST FOR ADMISSION_NO.J41: Cedillo is presumptively entitled to Your entire
claim files.
RESPONSE: Objection: this request does not contain a fuct that may be germane to the

issues before the court and is not a proper use of IRCP 36. In addition, it is an argumentative
assertion. Finally, Defendant> s file is protected wqrk product. Without waving any objection, denies.

REOUESTFORADMISSJONNO. 142 : It is presumed that there is no attorney-client
privilege relevant between the insured and the insurer in the claims adjusting process.
RESPONSE: Objection: this request does not contain a fact that may be germane to the
issues before the court and is not a proper use of IRCP 36. In addition, it is an argumentative
assertion. Finally, Defendant's file is protected work product. Without waving any objection, denies.

PLAINTIFF'S SECOND SET OF REQUESTS FOR
ADMISSION TO FARMERS lNSURANCE COMP ANY OF
IDAHO AND RESPONSES 'l'J:l:ERETO - 4

JOHNSON LAW GROUP
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REQUEST FOR ADMISSION NO. 143: In Ceclillo's bad faith claim the strategy; mental
impressions, and opinion ofYouradjustors and/o:ragents concerning the handling of the Claim are
directly at issue.
RESPONSE: Objection: this request does not contain a fact that may be germane to the
issues before the court and is not a proper use of IRCP 36. In addition, it is an argumentative
assertion. Finally, Defendant's file is protected work product. Without waving any objection, denies.

REQUEST FOR ADMISSIONNO. 144: Documents that relate to Your investigation ofthe
Claim are of central importance to Cedilla's bad faith claim.
RESPONSE: Objection: this request does not contain a fact that may be germane to the
issues before the couit and is not a proper use of IRCP 36._In addition, it is an argumentative
assertion. Finally, Defendant's file is protected work product. Without waving any objection, denies.

REQUEST

FOR ADMISSION NO. 145:

Documents which i:elate-'to your defense and

possible settlement of the Claim are of central importance to Ceclillo's bad faith claim.
RESPONSE: Objection: this request does not contain a fact that may be germane to the
issues before the court and is not a proper use of IRCP 36. In addition, it is an argumentative
assertion. Finally, Defendant's file is protected work product. Without waving any objection, denies.

PLAINTIFF'S SECOND SET OF REQUESTS FOR
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REQUEST FOR ADMISSION NO. 146: Documents that relate to Your investigation of the
Claim were prepared in the routine course of clairo.s handling, not in the pursuit of legal advice or
in anticipation o~litigation.
RESPONSE: Denies.

REQUEST FOR ADMISSION NO. 141: Documents that relate to Your defense and
possible settle.me.nt of the Claim were prepared in the routine course of claims handling, not in the
pursuit oflegal advice or in anticipation of litigation.
RESPONSE: Denies.

REQUEST FOR ADMISSION NO. 148: Cedillo is entitled to an award of attorney fees
incun:ed in arbitration pursuant to Idaho Code§ 41-1839.
RESPONSE: Objection: this iss~e is before the court on opposing motions by the parties and
calls for a legal conclusion. Without waiving any objections and to the extent a response is required,
denies.

REQUESTEOR ADMISSI(?N NO. 149: Cedillo :is entitled to an award of costs incurred in

arbitration,
RESPONSE: Objection: tllisissueis before the court on opposing motions by the parties and
calls for a legal conclusion. Without waiv.ing any objections and to the extent a response is required,

denies.
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REQUEST FOR ADMISSION NO. 1SO: Farmers relied upon the Offset Clause in reducing
Cedilla's damages by $100,000 that was paid by Progressive.
RESPONSE: Objection: This matter has already been determined at the arbitration when the
arbitrator found that the total of Plaintiff's damages as assessed in the arbitration were to be legally

reduced in a n1.ltllber of ways, including the amount of the payment made by Progressive Insurance
Company on behalf of its insured, Jon Steele.

REQUEST FOR ADMISSION NO. 151: Farmers relied upon the Offset Clause in reducing
Cedillo's damages by $5,000 that was paid by Progressive.
RESPONSE: Objection: This matter has already been determined at the arbitration when the
arbitrator found that the total of Plaintiffs damages as assessed in the arbitration were to be legally
reduced in a number of ways, including the amount of the payment made by Progressive Insurance
Company on behalf of its insured, Jon Steele.
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ATTORNEY CERTIFICATION
I certify the responses in accordance with CR 26(g).

DATED this

J"

day of /1:'.ht,tP'4~2013.

CERTIFICATE OF SERVICE
I hereby certify that on this ~ day of November, 2013, I caused to be served a copy of
the foregoing by the method indicated below and addressed to the following:
John L. Rwrft
Jon M. Steele
Run.ft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400

[]
[]

(208) 333-9495
{207) 343-3246

Email:

jsteele@runftsteele1 c0m

Jeffrey A. Thomson
Elam & Burke, P.A.
251 East Front Street, Suite 300
P.O. Box 1539

Email

[]

U.S. Mail
,.
Hand Delivery
Facsimile
Federal Express

[]

{r
[]

Boise, ID 83701

208.343.5454 Fax.: 208.384.5844
Email:
jat@elamburke.com

[]

fl

·Boise, ID 83-702
Phone:
Fax:

[]

U.S. Mail
Hand Delivery
Facsimile
Federal Express

.

Email

Ph:

.~~~
~
PETERJ.J~

. ··PLAlNTIFF'S SECONJJ SET OF REQUESTS FOR
ADMJSSIONTO FARMERS INSURANCBCOMl'ANY OF
IDAHO AND RESPONSES THERETO - 8

.

..

JOHNSON LAW GROUP
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Spoka.tle, WA 99207-23l7
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t Mmitt:(1 /Ji Warhln,g14n tr. Idaho

BRBND!I. K. WQJJ.IJAAGli/1, Paralegal
LEA. L. Llie, Panzlt.Sal

December 3, 2013

E-/rf,W,.: )?JbJJNSON@JOHNSONUW. ORG

103 E. INJJurM. Sum; A
SPOKANE. WA 99207-2!117
PHONE: (509) 835-5000
FAX: (509) 326-7503

W£BSfl$i WWW.JOHNSONLAW, ORG

Mr. Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, ID 83702
Re:

Cedillo v. Farmers Insurance Company ofIdaho
CV OC 1308697

....,

Dear Jon:
As I have indicated on several occasions, I really want to avoid the "you said, I said" letters.
However, with that in mind, I will necessarily have to file an affidavit in response to your motion
because it doesn't completely incorporate all of our discussions.

·· In any event, and h<;>pefully in followup to a telephone discussion on Tuesday (December 3), I am
placing in the mail one large and heavy banker box of bate-stamped documents from the claim file
(approximately 4,000 pages). I am sending the box UPS and will provide you with the tracking
. number, assuming UPS gives me one. The materials in this box relate to attachments 1 through l 0
as identified in the enclosed privilege log. Attachments 11-15 are not included as I am still awaiting
receipt of those m.aterials which I will also bate stamp before sending them. I do not anticipate any
redactions from attachments 11-15. I can send the discovery answers without these documents at
this time if you prefer. Please let me lmow. ·
In order to follow how attachments 1-8 from the claim file were organized, they were copied directly
from the claim disc I received. I have identified each o{these disc folders in the privilege log. For
example, everything in the file folder I received. denoted "injury' is contained in the referenced
attachment No. 4 regardless of whether I thought the document belonged in an injury folder.

Even though this claim was in an adversarial position and then litigation very early on, I have only
redacted materials directly p~ng to contacts between Farmers andJeffThomson and some intercompanymaterials during the arbitration process. In some instances where the file document merely
-made reference to a communication from attorney Thornso~ I provided the referencing document.
However, by doing so, I am not waiving any privilege as to the document or communication which
was mentioned.
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Mr. JonM. Steele
Cedillo v. Farmers
December 3, 2013
Page2

I am having some difficulty arranging a flight to Boise on the 11 th and in getting back to Spokane
the same evening. I already was scheduled to defend several wi1ness depositions in a paraplegic case
that day. I would hope that you will reconsider the motion since it doesn't address the redaction
issue. I would appreciate your courtesies in that regard. If we have not spoken when you receive this
letter, please call me. Thank you.

Enclosure
pc:

Jeffrey A. Thomson wlencl

lTlfl{;\l~::?~\ST'!;P.L'l;,l.:ro I ( 12-03-13).wP,d
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PETER J. JOHNSON
-Johnson Law Group
103 E. Indiana, Suite A

Spokane; WA 99207-2317
Phone: (509) 835:-5000
Fax:
(509) 326-7503
ISB No. 4105
Attorney for Defendant
I

I

!,

INT~ DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STAIB OF IDAHO, IN AND FOR THE COUNTY OF ADA

*,le*
PEGGY CEDILLO, an individual,
Plaintiff,

v.

CASE NO. CV OC 1308697
DEFENDANT'S LOG OF PRIVILEGED
DOCUMENTS NOT PRODUCED IN
RESPONSE TO PLAINTIFFS' FIRST

FARMERS INSURANCE COMPANY OF
IDAHO,

SET OF INTERROGATORIES AND

REQUESTS FOR PRODUCTION OF
'DOCUMENTS PROPOUNDED TO

Defendant.

DEFENDANT

* lj< *
COlVIBS NOW Defendant and submit~ _its :initial privilege.log to identify doctµnents from the clai~

.

.

file not produc~d in response-t9 Plaintiffs' First Set of Interrogatories and Requests ~or Prod~ction
of Documents to Farmers Insurance Company ofldaho and Answers Thm-eto, and Attachment Nos.
1 - 8 refere.nced therein, ·as these redacted documents. are pr?tected ~y the att~mey-client prlV~lege
and/o:r attomey work product rule or other applicable privilege or exemption.
To the extent any document produced herein references another document or a privileged

conimurucation, production of the referencing document shall not be deemed a waiver of any
applicable privilege which. attaches to the ~eferencea doc~ent or privileged communication.
JOHNSON LAW GROUP
103 E. Indiana, Suite /1.

Spokane, WA 99207-2317
,,.,..,.,.., ,-,4',..
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Attachment Nos. 1 - 15 to Plaintiffs 1 First Set oflnterrogatories and Requests for P~oduction
of Documents Propounded to Defendant and Answers Ther_eto are as follows:

LIST OF ATTACHMENTS
Loss Report . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . Bates 1 - 515;
Claim Summary Report . . . . . . . . . . . . . . . . . . . . . . . . . . Bates 516 - 781;
Coverage ................... ·.............. ~ .... Bates 782 - 835;

1.

2.
3.
4.
5.
6.
7.
8.
9.
10.
.11.

12.
13.
14.
15.

Injury ...... ." ............... , ................ Bates 836 - 4663;
MednPIP .................................... Bates 4664- 4719;
Subrogation ............... ,............. : ... ·.. Bates 4720 -4757; .
Claim Unit Screen ................................ , . Bates 4758;
Payments .................................... Bates 4759 -4764;
ReservffHistory ...... ·t· . ........................... Bates 4765;
Policy ...................................... Bates 4766 -·4802;
Policy·gujdelines1 manuals, handbooks, etc.
relating to UIM claims . . . . . . . . . . . . . . . . . . . . . . . . . . . . to be provided;
Training ipaterials relating to UrM claims . . . . . . . . . . . . . to be provided;
Underwriting File . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . to be provided;
Annual Reports ................................. to be provided;
Promotional Materials . . . . . . . . . . . . . . . . . . . . . . . . . . . . to be provided.

t

T'ne following documents bave be~ redacted:

ATIACHMENT NO. 1 • Loss Report
63

;62

RonR.arosey
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85
84
08/25/09
Ro:o.R~ey
1----------------------+---------------90
(Ro:o Ramsr.,y
/os12,s109
Ron Ramsey

08/27/09

94

99

98

1RonRamsey

09/01/09

--i-·.

Ro,:i Ramsey

04/14/10
124 ·
~------+---_.....-+----------i-----------------·
05/07/lQ
135
---- RonR.amsey
153

155

09/14/10 ·

Ron Ramsey

183

184

01/05/11

Ron Ramsey

_________________

Ron Ramsey

188

01/29/11
l-------l-------1-----------1---------

____.

222

1Ron:Ramsey

209

208

_,, __

··--···-

10/17/11 .

----···--·-
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CERTIFICATE OF SERVlCE
I hereby certify that on this __L day of December, 2013, I caused to be served a copy of the
foregoing by the method indicated below and addressed to the following:

'Jon M. Steele
Rllllft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, ID 83702
Phone: (208) 33.3-9495
Fax:
(207) 343-3246
Ero.ail: lsteele@runftsteele.com,

[] .U.S. Mail

[ j Hand Delivery
(X] Facsimile
[] Federal fo;press
[] Email

JOHNSON L.AW GROUP
000169
103 E. Indis.n,i, Suite A
Spokane, WA. 99;107-2317
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l'dY· /'iOQl "17.n-7503
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RUNFT & ~ EELE
L AW O F F I C .E S ~

PL L C

John L.Runft I Jon M.Stcelc I Nicholas A.Warden

December 6, 2013
Jeffrey A. Thomson
Elam & Burke, PA
Addres~: PO Box 1539

Boise, ID 83701
Peter J. Johnson
Johnson.Law Group
103 E. Indiana Suite A
Spokane, WA 99207-2317 · ·..
Via Facsimile

Re: Cedillo v. Farmers Insurance, Co.

Dear Mr. Thomson & Mr. Johnson:
Thank: you for your letter of December 3, 2013, which was followed up with a
phone conversation concerning Plaintiffs pending Motion to Compel. Your letter of
December 3, 2013 was accompanied by a pleading entitled Defendant's Log of Privileged
Documents not Produced in· Response to Plaintiffs' First Set o"r Interrogatories and
Requests for Production of Documents Propounded to Defendant._
On December 4, I re~eived a box containing approximately 4,000 pages.
However, I have yet to rece~ve a response to Pla_intitfs_Ffrst Set of Interrogatories and
Request for Production of pocuments despite my many p1ior reqi1ests. ·
\Vhile I greatly appreciate your client providing a portion of the documents
requested months ago; I must point out the deficiencies in your response. They are the
following:
1. As noted above, in my previous correspondence, and multiple phone
confen;nccs, your client bas completely failed to provide answers to Plaintiffs
First Set of Inte1Togatories that were served ~n Au.gust. 20, 2013.
2. As not~d above: iri my previous cor:i-espondence, and i~ multiple phone
conferences, your client has completely failed t~ provide acceptable responses
to Plaintiff's Reqµest for Production _of docume~ts.
3. As noted in previous correspondence and in_nmlti_ple phone conferences, your

client is not entitled to any claim of privilege as all privilege claims have been
waived.
·
·
r u n f t s t c c I c ·. c o . m

Phone: (208) 333~8506

In che Alaska Ce11cc1:

I ·. Boise," T,,hho 83702
1020 w. M~in Sr;·eec, s~·icc 400 I Fourrh Floor
Fnx:' (208) 343·3246

000171

Thomson & Johnson
December 6, 2013
Page 2 of2

4. As noted in previous correspondence and in multiple phone conferences, your
client is not entitled to any claim of privilege in this first party bad faith
litigation.
5. The papers you produced do not include recorded telephone conversations.
6. The papers you produced do not include the dates reserves were established.

Please provide complete answers and responses to my outstanding discovery
requests at once. As you know, Plaintiff's Motion to Compel is set to be heard by the
Court on Wednesday, December 11, at 2:45 pm. Should your client fail to provide
complete answers and responses with no privilege claims, the hearing will proceed as
scheduled.
The papers claimed as privileged are without a doubt discoverable and the best
evidence for proof of Plaintiff's bad faith claim. After a cursory review of the papers
produced by your client I cannot, as requested by you, reconsider Plaintiff's Motion to
Compel. As we discussed by phone, I am completely agreeable, and I am sure the Court
would accommodate you, by hearing this motion by phone. Thank you for your
cooperation.
Very truly yours,

Runft & Steele Law Offices, PLLC
JMS:kra
Cc:

Client
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PETER J. JOHNSON
Johnson Law Group
103 E. Indiana, Suite A
Spokane, WA 99207-23 l 7
.Phone~ (509) 835-5000
Fax: (509) 326-7503
ISB No. 4105
Attorney for Defendant
I

I

IN THE DISTRICT COURT OF·THE FOURTH mDICIAL D~STRICT OF THE
STATEOFIDAHO,IN AND FOR THE.COUNTYOI'.' ADA
PEGGY CBDiLLO, an individual,

CASE NO. CV 0C 1308697
.
.

Plaintiff,

PLAINTIFF'S FIRST SET OF

v.

INTERROGATORIES.AND REQUEST
FOR PRODUCTION OF
DOCUMENTS TO FARMERS
INSURANCE COMPANY OF IDAHO

FARMERS INSURANCE COMPANY OF

IDAHO,

AND ANSWERS THERETO

Defendant.

'***
COMES NOW
- . Defendant

and .pursuant to Idaho R~les·
of Civil Procedure 33, 34 and
.

provides the following responses to _Plaintiff'~ First. Set of Interr~gato1ies, and Requests for
•

I

Production ofDocri:ments to Farmers Insurance Company ofidaho.

GENERAL OBJECTIONS

1.

The Inten-ogato1ies including subparts ther~f are in excess ofthe number permitted

by IRCP 33(a)(3).

PLAINTIFF'S FIRST SET OF JNTERR.0GATORlES, .
REQUEST FOR PRODUCTION OF DOCUMENTS, AND
REQUESTS FOR- ADMISS·ION TO FARMERS
Il\J'SUR..wC.E COMPA.r."llY OF IDAHO AND. ANSWERS
TH1?.1Ui'.'T'O. 1

JOHNSON LAW GROUP

103 E. Indiana; Suite A000174
Sp0ka.nc, WA 99207-2317
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Nothing in these responses is to be construed as waiving rights or objections which

otherwise maybe available to Defendant) nor should Defendant's response to any of the discovery
requests be demied

an admission ofrelevancy) materiality, and/or admissibility in evidence ofeither

the request, the response, or any document produced pursuant thereto.

SPECIFIC OBJECTION§
1.

· Defendant objects to each interrogatory, and request for production of documents

(collectively and interchangeably referred to as "discovexy·request".or·"discoveyrequests'') to the
extent \hey seek information protected by the attorney-client pµvilege, attorney work-product or

other applicable privilege or exemption.

2.

Defendant objects to each discovery request to the extent it seeks confidential

business info1mation, including trade secrets, confidential commercial, proprietary, or business
information, or information made confidential by law or by agreement, and objects to disclosing any
such information in the absence ofa proper protective order.
3.

Defendant objects to each discovery request to the extent it is overl~ broad, seeks

infonnation-not specific to Piaintiff's claims, or is irrelevant
issues .pled:fo. Plaintiff's First
. to the
.
Amend~d Petition for Confirmation ofArbitration Award) Award ofAttorney Fees, Unenforceability
.

,•

of Offset Clause and Bad Faith and is not reasonably calculated to lead to the disco~ery of
admissible evidence. .
. . 4.

.

.

Defendant objects to each discovery request to the extent it is unduly ~urden~ome and

vexatious in nature.
5.

Defendant 9bjects

to- each

discovery, request to the extent it puJ:ports to seek

infor.roation that is not known to· Defendant, or that would riot b~ located or identified in the oourse. ·
of a se~ch of files that Def~dant deems reasonably 1Ucely to contain re~ponsiv~ 'informatio~ or that
are not within Defendant's possessio~ cus~ody or control.
PLAINTIFF'S FIRST SET OF INTERRO.GATOR!ES,
:REQUEST FOR PRODUCTION OF DOCUMENTS, ANP

REQUESTS

FOR ADMISSION TO FARMERS

INSURANCE COMP.ANY OF IDAHO AND ANSWERS
THRRET0-2

JOHNSON LAW GROUP
,

103 E. Indiana, Sui.tc000175
A ·

Spokane, WA 99:207-2317
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Defendant objects to each discovery :i:equest to the extent that words or phrases used

by Plaintiff in the discovery request) definitions) or instructiops are vague, ambiguous, undefined,.

. or otherwise fail to describe the infonnation sought with reasonable particularity such that Defendant
must speculate as to the"information sought.
Defendant objects to each discovery request to the extent it seeks documents or·
.
.
information that are publicly available -or on file with a court, or within Plaintiff's knowledge or
7.

possession, or to which Plaintiff has equal access.
l

8.

Defen~antobjects to eachdiscoveryrequ5st to the extent it is oyerly broa~, vague and

burdensome.
9.

Defendant objects to the preface, prelimmary statemen~ definitions, and instructions

which precede the discovery requests and the discovery requests to the extent they purport to demand
discovery on te:nns, or to impose obligations upon Defendant which are beyond the scope of or
different from what is permitted or referenced under the prov_isions governing discovery under the
Idaho Rules of Civil Procedure.
1O.

Defendant objects to each discovery request to the ex.ten~ the request is beyond the

~cop·e of permissible discovery, is unduly burdensom:e, and not ~easonably c!tlculated to lead to th~
discovery of relevant or admissible evidence.
11.

Defendant objects to each discovery request to the extent it se~ks information or

documents not presently in Defendant's possession, control) or custody.·

·LIST OF ATTACHMEN'J'.S
1.

2.
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Los·s ;Report ............. : ................... ·. . . . . Bates 1 - 515; .
Claim Summary Report ........ ·............... , . . Bates 516 - 781;
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4.

Injwy .................. : . . . .. . . . . . . . . . . . . . . . Bates 836 - 466~;

5.

Med-PIP ........... ; .................... : ..... Bates 4664- 4719;
Subrogation .................... : ... ... · ...... : Bates 4720-4757;
Claim Unit Screen ................... : .............. Bates 4758; .

-6.

7.

PLAINTIFF'S FIRST SET OF INTERROGATORIES,
REQUEST FOR PROPUCITON 0.f DOCUMENTS, AND
REQUESTS FOR ADMISSION TO FARMERS
INSURANCE COMPANY OF IDAHO AND ANSWERS
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10.

11.
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Payments ...........................· . .. . . . . . . . Bates 4759 - 4764;
Reserve History .......... : ................. ·........ Bates 4765;
Policy ........ : .............................. Bates 4766 - 4802
. Policy guidelines, manuals, handbooks, etc.
relating to UIM claims ....................... to· be produced
Training materials relating to U1M claims .............. to be produced
Underwriting File .... :...... .-.......................... Bates 4803Annual Reports ............................... Bates 4804- 5755
Promotional Materials ........ : .................... to be produced

INTERROGATORIES
INTERROGATORYNO. 1 : Please identify each person involved in answering these
I

interrogatories or assisting in the answeriig of these inten·ogatories, as well as each person who .

1

furnished infonnation that was used.in answering these interrogatories. As to each person identified,
state his or her full name, job title, employer, last known bu~ness and residence address and
respectivetelephone number~ and numbers of each interrogatory Q,ynumber), request for production
(by nUlllber) and request for admission (by number) that he or she answered or assisting and

answering.
ANSWER:· See Specific Objections Nos .. 1, 3 and 9. In addition, the scope of·this
interrogatory would require Defendant to answer 181ifferent questions. Furthennore, it goes beyond
the scope ofwhat is required to!espond to proper discov~. Without waiving

any objections, these

by.the Idaho Rules of Civil Procedure.
.responses have
. ~een answered
.. · as. required
.

INTERROGATORY NO. 2:· Identify each person specifically, including persons not .
employed by Fanners, who has any knowledge or has taken· any action on behalf of Farmers with
of the Claim and state thek. knowle.dge or .action taken. This interrogatory
regard to the handling
..
.
.

PLAlNTIFF'S' FIRST SET OF INTERROGATORIES,
REQUEST FOR PRODUCTION OF DOCUMENTS, AND
REQUESTS FOR ADMISSION . TO FARMERS
INSURANCE COMPANY OF IDAHO AND ANSWERS
'THl<'.RTr.TO - 4

JOHNSON LAW GROUP
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seeks the identity of each person who h_ad anything to do with the Claim, including the adjusters,
branch claims representatives, regional or home office claims auditors or claims examiners, all
claims managers and claims supervisors at any level, execu~ve officers of any company; and all
members of any review committee or claims committee and the identity of every person, firm; or

.company with whom Farmers had any contact, including independent adjusters or independent
adjusting finns, private investigators, engineers, physicians or mi:;dical consultants, economists,
.

.

accountants, attorneys, or any other person, furn, or company, concerning the Claim and requires

that you state their knowledge or action Jaken.

I

ANSWER: See Specific Objections Nos. 1, 3, 4, 5, 9 and 10. In addition, the scope oftbis
interrog~tory would require Defendant to answer at least two separate questi~s. Wi:fuout waiving
any objection, the Farmers per~onnel uivolved with the primary responsibility for handling
Plaintiff's .UIM claim:
(1)

Ron Ramsey.

INTERROGATORY NO,

3: Identify
each and every
document
relating to the Claims file;
.
.
.

defining the benefits proyided by UIM ~overage; reiating to .the Claim; rel~ting to the amount j~tly
.

.

due; relating the damages due Ce_dillo und~ UI¥; relating to the Offset clause; relating to the

Reserve; ofr~lating to an):'· R~insura:nce.

·

.
.
ANSWER: S~e.Specific Objection Nos. 1, 2, 4, 9.and 10. Defendant objects on the basis that

the request is b~yond the scope of what is required under _the· Idaho Rule~ of Ciyil Procedm:e, ln ·

.

.

.

addition tne scope of this i~terrogatory would require Def~dant to answer at least eights different
.

.

.

.

.

questi~ns. Without waiv~g any objections;the following documents are attach~d:

·- · PLAINT.lFf'S FIRST· SET OF INTERROGATORIES,
REQUEST FOR PRODUCTION OF DOCUMENTS, AND
REQUESTS ~OR ADMISSION TO FARMERS
INSURANCE COMPANY OF IDAHO AND ANS~RS
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· JOHNSON LAW GROUP

000178
·103 E. Indiana, Suite A

Spokane, WA 99.207-2317
.
TEL: (509) 835-5000 FAX: (509) 326-7503

RX Date/Time
12/06/2013

12/06,,J13
15:38

5093267503

16:32

5093267503
LAW OFFICES

P.007
PAGE

............................................

1.

Loss Report

2.

Claixµ Summary Report ................................ Bates 516- 781;

3.

Coverage .............................. , ............ Bates 782 - 835;

4.

Injury ... ; ........................................ -. Bates 836 - 4663;·

5.

Med-PIP ........................................... Bates 4664-4719;

6.

SubrogaJ:ion .. ·. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Bates 4720 - 4757;

7.

Claim -µnit Screen .......... . :. ............... ; ........ -.... Bates 4758;

8.

-Payments .... .- 1 ...•••• . _•...•.••••••••••.••••••.•••• Bates475J-4764;

9.

Reserve History ......... ." ................. -............ ·. . . Bates 4765;

10.

Policy ....... ." ..................................... Bates 4766 - 4801;

07/61

Bates 1 - 515;

Certain documents contained in attachment Nos. 1 through 8 have been redacted as identified in a

..

privilege log. Defendant asserts privilege as to these documents and requests a protective order from
the court.

. P
~
.
~N

INTERROGATORY NO. 4: Identify each ~d every docume!'-t, object, or thing, intended
to be inb:oduced or utilized in any maMer in this litigation and/of trial of this matter; .
. ANSWER: Without ~aiving ~l specific or gl;i!J.eral object~ons; no determi~tion has been
.
.
.
·made on _wh~ documents may be introduc~d or utilized in this matter.

PLAINT)FF'S · FIRST SET OF INTERROGATORIES,
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INTERROGATORY NO. 5: For each person identified in Interrogatory No. 2 describe in
detail the function or service perfonned by that person in evaluating the following:
a.

The Claim

b.

The benefits provided· by UIM coverag~

c.

The amount justly due Cedillo

d.

The damages due Cedillo under the UIM

e.

The Offset clause

f.

Anyreserye

g.

Any_ reinsurance

I

. ANSWER: See Specific Objection Nos. 1, 4 and 6. In addition, the scope pf this
interrogatory would require the Defendant to answer seven different questions for any employee of

Defendant involved in the handling of Plaintiffs UIM claim. Without waiving any objections, the

claim representative who was the primary file handler was Ron Ramsey who would have addressed
the claim, its evaluation and the application of all terms and conditions of the Plruntiff's insurance
~~licy.

INTERROGATORY ~O. 6: Identify each and eveiy document relating.to the following:

a.

The Claim · ·

b.

The benefits provided by UIM coverage

c.

-The amount justly due Cedillo

d.

The damages due Cedillo un~er the UIM

e.

The Offset clause

PLAJNTIFFS FlllST SET OF 1NTERROGA1'0RIES,
REQUEST FOR PRODUCTION OF DOCUMENTS, AND
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Any reserve

Any rejnsurance

ANSWER: See Specific Objection Nos. 1, 4 and 6, In addition, the scope of this
inte_rrogatory would require the Defendant to answer seven different q~estions for any employ·ee of
.
.
Defendant involved in the handling of Plaintiff'-s.UIM claim.
Without waiving,any objections, see
.
the responses to Interrogatory No. 3 and Attachment Nos. 1 through 8.

I

-

INTERROGATORY NO. 7: Identify each file that was opened, created, or maintained by
any person relating to the following and identify the person who opened, created or maintained that
file:

a.
. b.

The Claim
The benefits provided by UIM coverage

C.

The a:roount justly. due Cedillo

d.

The damages due Cedillo under the UIM

e.

The Offset clause

f.

AJJ.yreserve

g.

Any reinsurance

ANSWER: See Specific· Objections Nos. 1. and 6. Without waiving any objections, the

..

·Plaintiff's UIM. claim consisted of ari electronic file that was primarily maintained by claim
representative, Ron Ramsey, who would have_a~dressed the matters identified in this question. In
.
.
addition, counsel retained by Defe1_1dantto defend the Plaintiffs UIM arbitration would have cre~ted
and maintained his own file.
PLAINTIFF'S FrRST SET OF Ili!TERROGATORIES, .
REQUEST FOR-PRODUCTION OF DOCUMENTS, AND
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FOR ADMISSION TO . FARMERS
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INTERROGATORY NO. 8: Identify the name, address and any other id~tification of every

person wh9m you expect to call as ·an expert witness. With respect to each and every person whom
you e:x.pect to call as an e,cpert witnesses at trial, identify the following:

a.
b1

c.

Identify the witness fully and summarize his or her qualifications and background;
. State the subject matter on which he or·she is

expepted to testify;

State the substance of the facts and opinions to which he or she is e;,,.pected to testify;
and

d.

Pursuant to Rule 705 of the Idaho Rules of Evidence, you are requested tQ disclose
the underlying facts and data upon which the expert bases his or her opin{on.

ANSWER: Without waiving any specific or general objections, no deterorination has been
made at this time. ·

INTERROGATORY NO. 9: If any document, inform~~on or date of any kind p~aining to
.
the -~laim, the claims-handling or underwriting activities: or any reports, communication, or ~ata of
.

any kind, are maintained on any electronic media, such as computer dat_a·files. electronic mail, or
.
.
~y equivalent, identify the contents of such electronically stored information, the location, and
whether or not hard.copies of such material e:icist.
ANSWER: Attachment Nos. 1-:9 wereroii.intained electronically. A hard ~opy ofAttachn1ent
.
.
.
No. 10 exists and would·have been in Plaintiffs possession,.Hard copies of Attachment Nos. 1
~.
.
PLAINTIFF'S FIRST SET OF lNTERROq,A..TORlES,
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through 9 have been made in order to respond to Plaintiff's discovery. Hard copies of ~y portions
of the electronic file would not have been made except to provide copies of such things as medical
records to UIM defense counsel or experts.

INTERROGATORY NO. 10: Identify each person· w~o is responsible for· detennining,

'
· promulgating, and overseeing policies ·and standard procedures for the administration, evaluation,
.
.
determination, and payment of UIM claims by You.
F

ANSWER: To be determined.

I

INTERROGATORY NO. 11: Identify every document-containing statements of policy,
policy guideli~es, administrative bulletins, interC(?mpany memoranda, manual or handbook. O.r other
doCl.l:1l1-ents of an.y kind, relating to the standard, recommended, or expected procedures of guidelines

for the administrati_on, evaluation, determination, and payment ofUIM claims by .you.·
ANSWER: See Attachment No. 11.

INTERROGATORY NO. 12:· Identify ei;1c1i person- who is responsible for devising,

implementing or overseeing the training of adjusters, claims r~esentatives, cl~ms supervisors, or
any other individuals.involved in the UIM claims handling process.
ANSWER: To be detennined.

PLAINTIFF'S FIRST SET OF lNIERROGATORIES,
REQUEST FOR PRODUCTION OF DOCUMENTS, AND
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INTERROGATORY NO: 13: Identify all training materials of every kind used in training

adjusters, claims ·representatives, cl~hns supeivisors, or any other individuals involved in the DIM
claims handling process..

ANSWER: See Attachment No. 12.

INTERROGATORY NO. 14: If any person or entity filed a lawsuit against You alleging

either in whole cir in part any breach of duty of good faith and fair .4ea1ing, or alleging any tortuous
.

,

claim of bad faith in the handling of

.

anr underins11~ce claim or the unenforceab_ility o_f the Offs~t

clause from January 1, 2007 to the pI":eserit, identify each such lawsuit, including the complete name
of the plaintiff and their attorn~y and attorneys address and ·phone number, the complete name of
each defendant, the jurisdiction in which the action was filed, the court docket number or other
identifying designation and the ultimate disposition of the lawsuit.
.

.

ANSWER: See Specific Objections 3, 4, 5, 8, 10 and 11.

INTERROGATORY NO. 15: Identify every person.m~ured by Farmers whose claim for
underinsurance benefits were reduced by reason ofthe Offset clause set forth in endorsement El 179i
within the past 5 rears.
ANSWER: See Specific Objections 3, 4, 5, 8 and 10.

PLAINTIFF'S FIRST SET OF INTERROGATORIES,
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INTERROGATORY NO. 16: Describe what you did to investigate Cedillo's Claim, the
benefits due Cedillo, the amount justly due, and the damages due Cedillo under UIM.
ANSWER: See Specific Objections 1, 4, 9 and° 11. In addition, the Plaintiffs definition of

t:4e term 'you" imposes a burden on Defendant-beyond the scope of pemrissi?le cliscove.ry. Without
waiving any obje·ctions, Plaintiff_is r_eferred to Attachment Nos. l through 8, w~ch incorporate the
· claim history of Plaintiff's UIM clalm, as redacted.

INTERROGATORYN(?. 17: Describe who, when and how Ced.illo's Claim was valued, the
benefits due Cedillo, the amollll.t justly due and the damages due Cedillo under UIM.
ANSWER: See Attachment Nos. 1 through 8.

INTERROGATORY NO. 18: Identify each of the following individuals:
a

Peter Sebring;

b.

Larry Norville;

C.

Rory Lowe; and

d.

Rodney Thayer.

. ANSWER:
a.

Former liability claims manager;

b.

Fonner branch claims manager;

c.

Fornier branch claims supervisor;

d.

Idaho - Mont~a - Nevada States Claims Managei:.

l'LAlNTIFF'S FIRST SET OF lNT.ERROGATORIES,
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.
.
INTERROGATORY NO. 19: If your responses to any of the Requests for Admission Nos.

1-137 are anything other than an unqualified "admit," please provide the factual basis for your
response.
ANSWER: See General Objection No. 1.

REQUEST ~OR PRODUCTION OF DOCUMENTS

I

REQUEST FOR PRODUCTION OF DOCUMENTS NO. 1: Please produce all. computers·
or other electronic devices used in any way by Mr. Ron Rams·ey and/or you for any matter related
to Cedillo's Claim.

RESPONSE: See Specific Objections 2, 4 and 10. If what Plaintiff seeks is the Defendant's

actual computer used by Mr. Ramsey, this request is inappropriate and ve~atious in nature. Plaintiff
has n0t established any basis to request or obtain such devices·.

REQUEST FOR PRODUCTION OF DOCUMENTS NO. 2: Please Pf?duce all d~cuments
evidencing communications between R~n Ramsey and/or you and ~ttomey JeffThomson and or the
· taw firm of Elam ~ Burke that relate in any way to the Claim.
RESPONSE: See Specific Objection No. 1.

PLAINTIFF'S FIRST SEI OF INTERROGATOlUES,
:REQUEST FOR PRODUCTION OF DOCUMENTS, AND
REQUESTS FOR ADMISSION TO FARMERS
IN'SURANCE COMPANY OF IDAHO AND ANSWERS
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.
.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. J: Please produce all documents ·

that relate to the following:

a.

The Claim

b.

The benefits provided by UJM coverage

C.

The amo1:1Ilt justly due Cedillo

d.

The· damages due Cedillo under the UIM

e.

The Offset clause

. f.

Anyreserv~t

g.

Any reinsurance

h.

Any audit of Cedillo's.Claim or Claim file

I.

Any valuation of Cedillo' s Claim

!

Any reserve
.
.
.
RESPONSE: See Specific Objections 1 and 2. Without waiving any objections, items a> f,

J.

I, ~d j (duplicate off) would be part of the claim file. See Attacbtnent Nos: 1_ through 8 as redacted.
Items b and e would be pursuant to the policy of insurance issued to Plaintiff which was
provided to Plaintiff's counsel in the attached arbitratio~ and is again pro-vided as Attachment No.

10.
There are no specific docll?1ents that relate to items c and d. These items would be addressed
.
. .
by the claim file and ~e policy.

Item g is hot applicable.
Item his not applicable.
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REQUEST FOR PRODUCTION OF DOCUMENTS NO. 4: Please·produce all reports,
writings or other documents prepared by or supplied by any person to whom the Claim1 the benefits
provided by UIM coverage, the amount justly due Cedillo, the damages due Cedillo under the UIM
or' the amount justly due ·was referr~d. This request calls for the production of each document
identified in Your response to the Inten:ogatories above.
RESPONSE: See Specific Objections l and 2. Without waving any objections, this request
is overly broad° and vague.. Piaintiff's
claim was subtcitted
to arbitration. Numerous
documents,
.
.
.

including reports :ffom expert witnesses and correspondence were exchangfd betwe_en counsel for
Plaintiff and counsel for Defendant in the arbitration process. In so far as this request seeks
documents or information contained :in the claim file which was the work product of Defendant's
.
.
counsel in the arbitration matter, it is privileged and not discoverable. Otherwise, see Attachment
Nos. 1 through 8 as redacted.

REQUEST FOR PRODUCTION OF DOCUMENTS NO. 5: Please produce a copy of every
.
.
voice recording an_d the written transcript of any and all phone calls which relate to the Claim, the
bf?nefits provided by UIM coverage, the damages due Cedillo and/or the ru:nountjustly due Cedillo.
RESPONSE: The only kno:wn voice recording and transcript involved Plaintiff during her

initial repoI;t_ of the claim which was previously produced to Plaintiff's counsel in the arbitration
matter, in March 2012.
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REQUEST FOR PRODUCTION OF DOCUMENTS NO. 6: Please produce a·copy ofthe
valuation referred to in Farmers' letter of August 25, 2009 and all other v~uations and al~ reserves.

RESPON~E: See Specific Objection Nos. 1 and 8. Without waiving any ~bjections, see
Attachment Nos. 1 through 8 as redacted.

·J
RE_f2UEST FOR PRODUCTION OF DOCUMENTS NO. 7a: Please produce all documents

which define the.terms ''benefits," "valuation," "amount ofloss," "amount justly due/' "claim," or
"damages" :under the UIM used by any and all persons identifi~ by you in Answer to ~terrogatory
No. 1 above.
. RESPONSE: See Specific Objection No. 8. Without waving any objection, other than the

Plaintiff's policy, and Idaho statutory and ·case law, there are no specific claim documents which
"define" any of these terms.

REQUEST FOR PRODUCTION OF DOCUMENTS NO. 8: Please pro~uce all documents
which define the tenns "reserve" and "reserves" used by any and

all persons who e'_'aluated Cedillo' s

Claim..

RESPONSE: There are no specific documents in the claim file which define these teqns.
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REQUEST FOR PRODUCTJON OF DOCUMENTS NO: 9: Please produce all documents
relating to the "reserve" or '1'.eserves' established on the Claim.
RESPONSE: See Attachment Nos. 1, 2 and 9.

~

PE'l':BR J. J

N

REQUEST FOR PRODUCTION OF DOCUMENTS NO. 10: Please produce all documents
whjch· define or relate to the tenn "damages'' as used in tb.e Jolicy.
RESPONSE: There are no specific documents in the claim file which ~efine this. tenn.

REQUESTFORPRODUCTIONOFDOCUMENTSNO.11:Pleaseproducealldocuments
which you received from the underinsured driver's insurance company, Progressive.·
RESPONSE: All such documents .would have been incorporated in Attacbro.entNos. 1, 2 and

4.

REQUEST FORPRODUCTION OF DOCUMENTS NO. 12: ~lease produce all committee
reports, committee meetings, or written.notes prepared by or taken in connection with any claims .
co~ttee meeting on the Claim.
· RESPONSE: There are no such written documents
. as identified.by this.request. Any
. such
analysis would be contained in th.e claim file whish Defendant is producing in Attachment NOS. 1,
2 aod 4 as redacted.
PLAINTIFF'S FIRST SET OF lNTERR.0GATORlES,
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REQUESTS FOR ADMISSION TO FARMERS
INSURANCE C0.Ml?ANY OF IDAHO AND ANSWERS

THERETO:. 17

.

J0HNS0NLAW~ROUP
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103 E. Indiana, Suite A
Spokane, WA 99207-231?
J:EL: (509) 835-5000 . FAX: (509) 326-7503

;

RX Date/Time
12/06/2013

12/06/,u13
15:38

16:32

5093267503

REQUEST

5093267503
LAW OFFICES

FOR PRODUCTION OF

P.019
PAGE

DOCUMENTS NO. 13

19/51

Please produce all

uoderwri~ing files in their entirety._
RESPONSE: The underwriting file is not relevant to any of the issues before the court nor
is the underwriting file likely 'to produce or lead to the discovery of any relevant· or admissible
I

evidence. Without waiving any objections, (see Attp.chment No. 13).

REQUEST FOR PRODUCTION OF DOCUMENTS NO. 14

: Please produce all

correspondence with any reinsurerpertaining to the Claim, including specifically all status reports
· and all rep_orts on. clianges in loss reserv~s.

RESPONSE:. None.

REQUEST FOR PRODUCTION OF DOCUMENTS NO. 15: Please produce the claims
manual or fomdbook containing standard or recommended procedure for the administration,

evaluation, detennination, and payment of underinsurance claims in use during the period May 1,
2008 through the pres~nt date.

RESPONSE: See Attachment No. 11.

PLAINTIFF'S FIRST SET OF INTERROGATORIES,
REQUEST FOR PRODUCTION OF DOCUMENTS, AND
REQUESTS FOR ADMISSION
FARMERS

ro

IN'SURANCE COMPANY OF IDAHO AND ANSWERS
THERET0-18

JOHNSON LAW GROUP

10.3 E. Indiana, Suite A000191
Spoloine, WA 99207-2317
TEL: (509) 835-5000 FAX: {509) 326-7S03

12/06, __ 13

RX Date/Time
12/06/2013

15:38

16:32

5093267503
LAW OFFICES

5093267503

PAGE

P.020
20/61

REQUEST FOR PRODUCTION OF DOCUMENTS NO. 16' : Please produce each

memorandum written statement ofpolicy., written policy guideline, administrative bulletin, or other
writing on any subject related to procedU1-es in the administration, evaluation, detennination, or
payment ofunderinsurance claims in use during the period May 1, 2008 through the present date.
RESPONSE: See Attachment No. 11.

I

F

REQUEST FOR PRODUCTION OF DOCUMENTS NO. 17: Please produce a copy of all
training mat~als used in the training of adjusters, claims representatives, claims adjudicators,
claims examiners, claims supervisors, claims managers or any other individual in use during the

period May 1, 2008 through the present date.
RESPONSE: See. Attachment No. 12.

.
.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 18: Please produce a copy of tlie

annual reports filed by You with the Idaho pepartm.ents ofrnsurance for the fiscal years ending 2007
to current.
.

.

RESPONSE: See Specific Objection No. 7. This material is readily available to Plaintiff
through a public records requests with the Depa.rb:nent ofblsurance, Wi~hout.waiving any objection,
.
.
see Attachment No. 14.
PLAINTIFF'S FlRST SET OF lNTERROGATOIUES,
REQUEST FOR PRODUCTION OF DOCUMENTS, AND
REQUESTS FOR ADMISSION TO FARMERS
INSURANCE COMPANY OF IDAHO AND ANSWERS
THERETO - 19.

JOiiNSONLA.W GROUP
103 :S. inm!IW!, Su.iie A000192
.
Spokane, wA 99207-2317

TEL: (509) 835-5000

FAX: (509) 326-7503

RX Date/Time
12/06/2013

15:38

12/06,,u 13
5093267503

16:32

5093267503

LAW OFFICES

PAGE

P.021
21/61

REQUEST FOR PRODUCTION OF DOCUMENTS NO. 19: Please produce a copy of all
promotional material or brochures provided to insurance sales representatives, agents, or brokers,
and in any way referring or relating to Your UIM benefits and Your practices, .procedures, and
reputation in the in the administration, evaluation7 detennination, and payment of UIM claims.
RESPONSE: See Specific Opjection Nos. 2, 3, 4 and 10. By way of a further respons~ any
such material is not relevant to any of the issues before the court nor is it l~ely to produce or lead
to the discovery of any relevant or admissible evidence.. Without waiving any objections, see
Attachment No. 15.

REQUEST FOR PRODUCTION OF DOCUMENTS NO. 20: Please produce a copy of all

incentive programs which reward claims personnel for acbieving financial goals in use during the
period-January 1, 2007 through the present date.
RESPONSE: None.

REQUEST FOR PRODUCTION OF DOCUMENTS NO. 21

Please produce all

documents, statements, deposjtions or affidavits of the following that relate in any way to the
enforceability of your Offset clause:
a.

Peter Sebring

b.

Lany Norville
.

.

PLAINTIFF'S FlR.ST SET OF lNTERROG.A.l'ORIBS,
REQUEST FOR PRODUC1'lON OF DOCUMENTS, AND
REQUESTS FOR ADMISSION ro FARMERS
INSURANCE CO:tv1PANY OF IDAHO AND .ANSWERS
THERETO - 20
·

JOHNSON LAW GROUP

000193

103 B. lndiima, Soite A

Sl)0:1-.ane, WA 99207-2317
TEL: (509) 835-5000

FAX:: (509) 326-7503

12,oei

RX Date/Time
12/05/2013

15:38

s

5093257503

c.

Rory Lowe

d.

Rodney Thayer

18:32

5093267503
LAW OFFICES

P.022
PAGE

22/51

RESPONSE: Objection: See Specific Objection Nos. 3, 4, 8 and 10. By way of a further
response, any issue relating to the reduction ofPlaintiff's total damages by the amount she received
from the tortfeasor' s insurer (liability limits or medical payment benefits) is moot as the arbitrator
has already ruled on Plaintiff's applica~on of this endorsement and the court has issued an order
confim1ing the arbitrator;s award in its·entire1y.
I

ATIORNEY CERTIFICATION
I certify the responses in accordance with IRCP 26(f).
DATED this 6th day of December, 2013.

PLAINTIFF'.S FIRST SET OF INTERROGATORIES,
REQUEST FOR PRODUCTION OF DOCUMENTS, AND
REQUESTS FOR ADMISSION TO FARMERS
INSURANCE COMP ANY OF IDAHO AND ANSWERS

l'HERETO - 21

JOHNSON LAW GROUP
103 E. Indiana, Suite A

000194

Spokane, WA 99207-2317
TEI-; (S09) 835-5000 FAX: (509) 326· 7503

.•.

2

12/06___ .3

RX Date/Time
12/06/2013

15:38

16:32

5093267503

P.023

5093287503
LAW OFFICES

PAGE

23/61

r

CERTIFICATE OF SERVICE

.f_

I hereby certify that on this
day of December, 2013, I causeci to be served a copy of
the foregoing by the method indicated below and addressed to the following:

[J

John L. Runft
Jon M. Steele
.
Runft & Steele Law Offices, PLLC

Jr

1020 W. Main Street, Suite 400
Boise, ID 83 702
Phone:
(208) 333-9495
Fax:

(207) 343-3246

Email:

jsteele@runftsteele.com

[]
[]

U.S .. Mail

Hand Deli-very
Facsimile
Federal Ex.press
Email

§

Jeffrey A. Thomson
Elam & Burke, P.A.
251 Est Front Street, Suite 300
P.O. Box 1539
Boise, ID 83701
Phone:
(208)343-5454
Fax:

[]
[]

U.S. Mail
Hand Delivery
~ Facsimile
· [l
Federal Express
[]

Email

(208) 384-5844

Email: jat@elamburke.com

PLAJNTlFF'S FIRST SET O:F INTERROGATORIES,
REQUEST fOR.PRODUCTlON OF DOCUMENTS, AND
· REQUESTS FOR ADMISSION TO FARMERS
INSURANCE COMPANY OF IDAHO AND ANSWERS
THERE'l'O - 22

JOHNSON LAW GROUP
103 E. lndiami, Suite A
000195
Spokane, WA 99.207-2317
TEL: (509) 835-5000 FAX: (509) 326-7503
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Reserve History

I

Field Name
Trans Status
Trans Status
Trans Status
Approv!!I Status
Pending Reserve St11tus
Approval Status
Trans Status
R!=?se~eAmoµnt
Pending Reserve Status
Trans Status
Trans Status ·
Trans Status
Approval Status
Pending Reserve Status
Approval Status
Trans Status
Reserve Amount
Pending Reserve Status
FE Unit Number
Trans Status
Trans Status
Trans Status
Approval Status
~ending R_eserve Status
Approval Status
Pending Reserve Status
Reserve Amount
Trans Status

QR~~t!OIJ
Modify
Modify
Modify
. Modify
Modify
Modify
Modify
M~d.ify
Modify
Modify
Modify
Modify
Modify
Modify
Modify
Modify
Modify
Modify
Modify
Modify
Modify
Modify
Modify
Modify
Modify
Modify.
Modify
Modify

New Value
Completed
QPendlng
QRequest
Approved

91~ V~l~E?
QPendlng
QRequest
Not Submitted
Pending Approval
Pending Approval
Approved
Completed

Pending Approval
Not Submitted

382332.95

280333
Pending Approval
Completed
QPendlng
QRequest
Approved ·

QPending
QRequest
Not Submitted
Pending Approval
Pending Approval
Approved
Completed

Pending Approval .,
Not Submitted

280333

180000
Pending Approval

1
Completed
QPendi11g
QRequest
Approved

QPending
QRequest
Not Submitted
Pending Approval
Penc!ing Approv;:il_
Not Required

Pending Approval
Pending Approval

180000

33000
Completed

. Not Submitted

l

I
,., I

r

----....-- ..·--·· ....

'

f:

•

[ 000197
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RUNFT & STEELE
LAW OFFICES, PLLC
John L. Run ft I Jon M. Steele

April 7, 2015

Jeffrey A. Thomson
Elam & Burke, PA
Address: PO Box 1539
Boise, ID 83701
Peter J. Johnson
Johnson Law Group
I 03 E. Indiana Suite A
Spokane, WA 99207-2317

Via: Fax
Re: Cedillo v. Farmers Insurance. Co.

Dem i\fr. Thomson & Mr. Johnson:
I write to confirm my phone conversation with Mr. Johnson. On April 1, 20 l 5,
Mr. Johnson quite unexpectedly advised me that he will no longer be representing
Farmers Insurance C·Fanners.. ) in this bad faith case. Mr. Johnson inquired as to my
client's intentions and I replied that my client (Peggy Cedillo) will immediately pursue
her bad faith case and pending Motion tu Compel, which was filed in the District Court
(Judge Lynn B. Norton presiding) on November 25, 2013, and which would have been
heard by Judge Norton on December 11, 2013, but for Farmers· Notice ofA.ppeal filed
that same day.
Mr. Johnson I remind you that you are Farmers' attorney and that it vvas you that
belatedly produced approximately 4,000 pages of documents on December 6, 2013.
Simila.rly, Mr. Johnson, you are Fanners' attorney who personally decided what
documents would be produced in this case, what documents would be claimed as
privileged in this case, and who prepared Farmers' December 6, 2013 privilege log,
which identifies more than 140 documents which you belatedly claimed as privileged .
. You are also the Farmers' attorney who, in Farmers' Answers to Plaintiffs First Set of
Interrogatories and Requests for Production of Documents, dated December 6, 2013,
agreed to produce Fam1ers' policy guidelines, manuals, handbooks, etc., relating to VIM
claims, Farmers' training materials relating to UIM claims, and Farmers' promotional
materials, none of which have been produced.

runftsteele.com
Phone: (208) 333-8506

In the Alaaka Center

I

Faz: (208) 343-3246

I

BoiJe, Idaho 83702

1020 W. Main Street, Suite 400

]

Fourth Floor

000199

Thomson & Johnson
April 7, 2015
Page 2 of 3

As I am sure you and lVfr. Thomson recall; Plaintiff's First Set of Interrogatories
and Requests for Production of Documents was served upon Farmers on August 20,
2013. At Farmers: request I extended the original due date to respond from September
19, 2013 to October 15, 2013. Farmers did provide responses to Plainti.fTs First Set of
Requests.for Admission on the due date of October 15, 2013; however, Farmers' failed to
respond in any way to Plaintiff's First Set of Interrogatories and Requests for
Production.
. ..

.

·.... '.

.. ·..

. .~ .

I then demanded responses no later than November 8, 2013; Fanners.. failed to
meet this deadline. I then demanded responses no later than November- . 1.8,. 2013;
Farmers failed to meet this deadline. I then demanded responses no later than November
22, 2013; Farmers failed to meet this deadline. An extension of time to respond was
granted to Fanners with regard to the original due date of September 19, 2013 ..'Fanners
requested no further extensions nor were any granted. Farmers did not request the ·court
extend the deadline for its discovery responses. Farmers finally provided insufficient; :'.
inadequate, and tardy answers and documents on December 6, 2013.
As I have previously advised you both, Farmers' intenogatory answers and
document production are wholly inadequate as Farmers has waived any and all
objections; Farmers' discovery responses are wholly inadequate as they recite rote and
boilerplate objections; Farmers' interrogatory ans"vers and document production· are··:.·
wholly inadequate as Farmers is riot entitled to the attorney-client or work product
privilege in this first-party insurance bad faith case. And, even if Fam1ers was at one.·..
time entitled to claim privilege, Farmers' overly tardy responses have waived all
privileges and objections. Neither does Farmers' December 6. 2013 privilege log comply ...
with I.R.C.P 26(b)(5)(A)
Yet another example of Farmers' failure to comply with Plaintiffs 'discovery
requests is its response to Plaintiffs Request for Production of Documents No::5/whi'ch
requests copies of voice recordings and the wTitten transcript of any phone calls ..which:.
relate to Plaintiff's claims. Fam1ers' response is that its voice recordings and transcripts
were previously produced. This is simply not true. And although Mr. Johnson did·
produce a summary of Farmers reserves the dates have been deleted. See, Farmers Bates .
No. 4775.
.. ...
.
Please review my previous correspondence to you concerning the inadequacy and
lateness of discovery responses, as well as the affidavits previously filed-with the Court.
'. · ··: · ...
in support of my client's Motion to Compel.
r

~.

•

,

:,

The most recent entry on Farmers' December 6, 2013 privilege log-is November ..
29, 2013, under "Claim Summary Report." I expect Farmers to now supplement,.its
..... ·
December 6, 2013 privilege log.

000200

Thomson & Johnson
April 7, 2015
Page 3 of 3

Mr. Johnson is in possession of Farmers "privileged documents." I request that
Mr. Johnson deliver those "privileged documents" to Mr. Thomson, his co-counsel, or in
the alternative, to Judge Norton for her review.

It is Mr. Johnson's duty, as the custodian of these '·privileged documents", to
ensure that they are not altered, concealed or destroyed.
Professional Conduct 3.4.

Please see Idaho Rule of

In response to Mr. Thomson's letter of March 23, 2015, which belatedly enclosed
checks totaling $136,053.15, my client is very relieved to finally receive the amount
justly due her years ago. Farmers' delayed payment of the amount justly due Ms.
Cedillo, is further evidence of Farmers' bad faith.
Farmers' management will at some point realize the aggravated liability and
extensive damages it has incurred by reason of its scorched-earth defense conduct.

Lastly, Mr. Johnson inquired as to a settlement ofter from my client. My
response is that Farmers should request a settlement conference and designate a
representative with full settlement authority to attend.
I would like to meet \.Vith either or both of you to see if we can resolve these
discovery issues without court intervention.
Very truly yours,

Jd.JJ..?fiP

Run-ft & Steele Law Offices, PLLC
JMS:kac
Cc:
Client

000201
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Jon Steele
From:

Sent:
To:
Cc:
Subject:

Jon Steele
Wednesday, May 13, 2015 2:17 PM
'Lea Lee'
TJ Wiggs; Katherine Cascarano
RE: Cedillo v Farmers CV 0C 1308697

/

SAE 13-3060

Lea,
Your April 2ih letter, received by email, makes reference to "documents on a diskette" that you will be sending. I have
not received the diskette. Would you check with Pete to see if the disk was mailed?
Thank you
Steele

From: Lea Lee [mailto:llee@johnsonlaw.org1
Sent: Monday, April 27, 2015 3:57 PM
To: Jon Steele
Subject: Cedillo v Farmers CV 0C 1308697 / SAE 13-3060

Mr. Steele,
Attached please find Mr. Johnson's correspondence in the above referenced matter. If you have any problem with the
attachment, please let me know and I will send in a different format. Hard copy to follow.
«STEELE-LT02 (04-27-15).pdf»

Lea L. Lee
Johnson Law Group
103 E. Indiana, Suite A
Spokane, WA 99207-2317
Phone: (509) 835-5000
Fax: (509) 326-7503
llee@johnsonlaw.org
INFORMATION CONTAINED IN THIS E-MAIL TRANSMISSION IS PRIVILEGED AND CONFIDENTIAL. IF YOU ARE NOT THE INTENDED RECIPIENT, DO NOT
READ, DISTRIBUTE OR REPRODUCE THIS TRANSMISSION (INCLUDING ATTACHMENT(S)). IF YOU HA VE RECEIVED THIS E-MAIL IN ERROR, PLEASE
NOTIFY THE SENDER BY E-MAIL REPLY.

1
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Exhibit L
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Employee Benefits I Farmers Insurance

http://www.farmers.com/new-hires/benefits/

Benefits
Our Total Rewards programs allows you
to choose the benefits that work for
you and your family.
Learn more ...

Farmers > Welcome to Farmers > Benefits

Employee Benefits
Total Rewards is your benefits and compensation package and is comprised of 4 elements: Compensation benefits, Retirement benefits, Health benefits, and
Work/Life benefits.
For more specifics about your new benefits, review the New Hire Benefits Guide (/contenVdam/falcon/pdf/NewHireGuide.pdf). Use the clickable table of contents
on page 3 to easily navigate to the information that you want to review. Each page has a blue "Return to TOG" button which will bring you back to the table of
contents.

1

Compensation
Your compensation includes your salary and incentive pay, as well as our spot bonus program. Paydays are the 15th and last day of the month.
Our compensation programs support our pay for performance philosophy in the following components:
Base Salary:
Farmers Insurance is dedicated to providing its employees with a competitive base salary program designed to attract, motivate, and retain
well-qualified personnel. This program recognizes position responsibilities and provides equal pay opportunities for employees doing equal work.
Annual Merit Performance Increase:
Base salary may be adjusted according to our pay for performance, which is an integral part of the Compensation Management program. The
performance of every employee is reviewed by his or her supervisor to determine contribution to department goals and objectives. A performance
salary increase is granted accordingly.
Spot Bonus:
The Spot Bonus program is a discretionary program designed to provide an immediate award for an outstanding contribution, which is above and
beyond normal job duties. All regular employees are eligible for this program.
STIP:
The Short Term Incentive Plan reinforces the pay for performance philosophy which links the business performance with individual performance.
STIP is an incentive amount paid to an individual designed to motivate, focus and reward employees for successfully achieving specific
organizational and individual performance objectives.
Total Rewards Statements:
Employees receive a Total Rewards statement annually, which provides an overview of the compensation and benefits received in the prior year as
well as details about their individual compensation and benefits package for the current year.

1 of2

•
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Cedell v. Farmers Ins. Co. of Washington, 176 Wash.2d 686 (2013)
295 P.3d 239

176 Wash.2d 686
Supreme Court of Washington,
En Banc.

(2(

Bruce CEDELL, a single man, Petitioner,

Appeal and Error
~Depositions, affidavits, or discovery

v.

FARMERS INSURANCE COMPANY OF
WASHINGTON, doing business in the State of
Washington, Respondent.

The Supreme Court will reverse a trial court's
discovery rulings only on a clear showing that
the court's exercise of discretion was manifestly
unreasonable, or exercised on untenable
grounds, or for untenable reasons.

No. 85366-5. j Argued Sept. 22, 2011. I Decided
Feb. 21, 2013.

Cases that cite this headnote

Synopsis
Background:
Insured
brought
action
against
homeowners' insurer alleging bad faith in failing to
provide coverage for fire. Insured moved to compel
production of documents and responses to interrogatories,
and insurer sought protective order preventing discovery
of privileged communications. The Superior Court, Grays
Harbor County, David L. Edwards, J., ordered production
of documents. Insurer appealed. The Court of Appeals,
157 Wash.App. 267, 237 P.3d 309,reversed and
remanded. Insured sought discretionary review, which
was granted.

(3(

Appeal and Error
€.=>Ordering New Trial, and Directing Further
Proceedings in Lower Court
If the trial court rested its decision on an
improper understanding of the law when making
a discovery order, the Supreme Court may
remand for application of the correct one.

Cases that cite this headnote

[Holding:] The Supreme Court, En Banc, Chambers, J.,
held that attorney performed quasi-fiduciary tasks so as to
support waiver of attorney-client privilege by insurer.
(4(

Pretrial Procedure
,c.:,Scope of Discovery

Affirmed in part, reversed in part, and remanded.
The scope of discovery is very broad.
Alexander, J., filed dissenting opinion in which Madsen,
C.J., Owens and Johnson, JJ.,joined.
2 Cases that cite this headnote

West Headnotes (25)
(SI

(I(

Appeal and Error
(.=Depositions, affidavits, or discovery
The Supreme Court reviews a trial court's
discovery orders for abuse of discretion.

Pretrial Procedure
(.=Nature and Purpose
The right to discovery is an integral part of the
right to access the courts embedded in the state
constitution.

Cases that cite this headnote
I Cases that cite this headnote

V'lestlav1>Next © 2015 Thomson Reuters. No claim to original U.S. Government Works.

1
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Cedell v. Farmers Ins. Co. of Washington, 176 Wash.2d 686 (2013)
295 P.3d 239

that the insurer has a quasi-fiduciary duty to act
in good faith toward its insured.
161

Pretrial Procedure
iC=Objections and protective orders
Privileged Communications and
Confidentiality
1F0bjections; claim of privilege

Cases that cite this headnote

(10)

Because discovery is, by design, intended to be
broad, a party wishing to assert a privilege may
not simply keep quiet about the information it
believes is protected from discovery; it must
either, reveal the information, disclose that it has
it and assert that it is privileged, or seek a
protective order. CR 37(d).

When a first-party bad faith claim is asserted
against an insurer, the insured needs access to
the insurer's file maintained for the insured in
order to discover facts to support a claim of bad
faith.
Cases that cite this headnote

Cases that cite this headnote

171

Pretrial Procedure
,c=,.Qbjections and protective orders

Pretrial Procedure
~Insurance policies and related documents

111 I

Pretrial Procedure
iC=lnsurance policies and related documents

To accommodate the special considerations of
first-party insurance bad faith claims, except for
under insured motorist (UIM) claims, the
insured is entitled to access to the claims file
through discovery.

A health care provider seeking to assert a
privilege in response to a discovery request must
seek a protective order.
Cases that cite this headnote

1 Cases that cite this headnote

181

Pretrial Procedure
i?Request, notice, or motion and response or
objection

1121

The best practice regarding discovery requests is
for the trial court to require a document log
requiring grounds stated with specificity as to
each document.

Privileged Communications and
Confidentiality
~Insurers and insureds

In bad faith actions brought by an insured
against an insurer under the terms of an
insurance contract, communications between the
insurer and the attorney are not privileged with
respect to the insured.

Cases that cite this headnote

Cases that cite this headnote
191

Insurance
rC=Duty to settle or pay

A first-party bad faith claim arises from the fact

1131

Insurance

V/estlawNe:d· © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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Cedell v. Farmers Ins. Co. of Washington, 176 Wash.2d 686 (2013)
295 P.3d 239

"FOetermination of Tort Liability; Actions and
Settlements
An underinsured motorist (UIM) insurer steps
into the shoes of the tortfeasor and may defend
as the tortfeasor would defend.

Cases that cite this headnote

(17(

Insurance
,C,.,.Outy to settle or pay

Cases that cite this headnote

(14(

First-party bad faith claims by insureds against
their own insurer are unique and founded upon
two important public policy pillars: that an
insurance company has a quasi-fiduciary duty to
its insured and that insurance contracts,
practices, and procedures are highly regulated
and of substantial public interest.

Privileged Communications and
Confidentiality
~Insurers and insureds

of application
of the
For purposes
attorney-client privilege in a first-party bad faith
claim against an under insured motorist (UIM)
insurer, the insurance company is entitled to
counsel's advice in strategizing the same
defenses that the tortfeasor could have asserted.

Cases that cite this headnote

(18(

Cases that cite this headnote

(15(

There is no attorney-client privilege relevant
between the insured and the insurer in the claims
adjusting process, and the attorney-client and
work product privileges are generally not
relevant.

Pretrial Procedure
~Discovering truth, narrowing issues, and
eliminating surprise
Pretrial Procedure
,c,.,.Relevancy and materiality

I 5 Cases that cite this headnote

The purpose of discovery is to allow production
of all relevant facts and thereby narrow the
issues, and promote efficient and early
resolution of claims.
(19(

Cases that cite this headnote

(16(

Privileged Communications and
Confidentiality
(?Purpose of privilege

The purpose of attorney-client privilege is to
allow clients to fully inform their attorneys of all
relevant facts without fear of consequent
disclosure.

Pretrial Procedure
~Work-product privilege
Privileged Communications and
Confidentiality
(?Insurers and insureds

Privileged Communications and
Confidentiality
~Insurers and insureds

An insurer may overcome the presumption of
discoverability
of
attorney-client
communications in a first-party bad faith claim
by its insured by showing its attorney was not
engaged in the quasi-fiduciary tasks of
investigating and evaluating or processing the
claim, but instead in providing the insurer with
counsel as to its own potential liability.
17 Cases that cite this headnote

Vl/t2stlawNe:d © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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Cedell v. Farmers Ins. Co. of Washington, 176 Wash.2d 686 (2013)

295 P.3d 239
i=In camera review

(20(

The determination of whether the fraud
exception to the attorney-client privilege applies
involves an in camera review and requires a
showing that a reasonable person would have a
reasonable belief that an act of bad faith
tantamount to civil fraud has occurred; the
purpose of the in camera review is to determine
whether the attorney client-privilege applies to
particular discovery requests, and whether the
party seeking discovery has overcome that
privilege by showing a foundation in fact for the
charge of civil fraud.

Privileged Communications and
Confidentiality
<Plnsurers and insureds
Privileged Communications and
Confidentiality
oe=In camera review

If an insurer overcomes the presumption of
discoverability
of
attorney-client
communications in a first-party bad faith claim
by its insured by showing its attorney was not
engaged in the quasi-fiduciary tasks of
investigating and evaluating or processing the
claim, the insurance company is entitled to an in
camera review of the claims file, and to the
redaction of communications from counsel that
reflected the mental impressions of the attorney
to the insurance company, unless those mental
impressions are directly at issue in its
quasi-fiduciary responsibilities to its insured.

I Cases that cite this headnote

(23(

12 Cases that cite this headnote

(21(

Privileged Communications and
Confidentiality
~Criminal or other wrongful act or transaction;
crime-fraud exception
Privileged Communications and
Confidentiality
~In camera review

If the civil fraud exception to the attorney-client
privilege is asserted, the court must engage in a
two-step process: (I) upon a showing that a
reasonable person would have a reasonable
belief that an act of bad faith has occurred, the
trial court will perform an in camera review of
the claimed privileged materials, and (2) after in
camera review and upon a. finding there is a
foundation to permit a claim of bad faith to
proceed, the attorney-client privilege shall be
deemed to be waived.

Privileged Communications and
Confidentiality
1'?lnsurers and insureds

If the trial judge finds the attorney-client
privilege applies to preclude discovery of
communications between insurer and its
attorney in first-party bad faith claims by
insured, then the court should next address any
claims the insured may have to pierce the
attorney-client privilege.

5 Cases that cite this headnote
I Cases that cite this headnote
(24(
(22)

Privileged Communications and
Confidentiality
,c..Criminal or other wrongful act or transaction;
crime-fraud exception
Privileged Communications and
Confidentiality

Privileged Communications and
Confidentiality
"""Presumptions and burden of proof

In first-party bad faith claims by an insured
against its under insured motorist (UIM) insurer,
there is no presumption of waiver by the insurer
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(25(

of the attorney-client privilege.

CHAMBERS, J.'

3 Cases that cite this headnote

*690 1 1 Bruce Cedell's home was destroyed by fire.
After being unresponsive for seven months, his insurer
threatened to deny coverage and made a take it or leave it
one time offer for only a quarter of what the court
eventually found the claims to be worth. Cedell brought
suit alleging bad faith. The company resisted disclosing
its claims file, among other things, and Cedell moved to
compel production. After a hearing and a review of the
claims file in camera, the trial court granted Cedell's
motion. On interlocutory review, the Court of Appeals
held that the attorney-client privilege applies to a bad
**242 faith claim by a first party insured, that the fraud
exception to the attorney-client privilege requires a
showing of actual fraud, and that the trial court erred in
reviewing Cedell's claims file in camera because Cedell
had not made a sufficient prima facie showing of fraud.
Cede/Iv. Farmers Ins. Co. of Wash., 157 Wash.App. 267,
269-70, 237 P.3d 309 (2010). The Court of Appeals
vacated the trial court's sanctions and discovery orders.
This case turns on the application and scope of the
attorney-client privilege in a claim for insurance bad faith.
We affirm in part, reverse in part, and remand to the trial
for further proceedings consistent with this opinion.

Privileged Communications and
Confidentiality
C=>lnsurers and insureds
Privileged Communications and
Confidentiality
,oa..Presumptions and burden of proof

Attorney for homeowners' insurer performed
quasi-fiduciary functions of investigating,
evaluating,
negotiating,
and
processing
underlying claim, in addition to advising insurer
as to the law and strategy, so as to support
presumptive waiver of attorney-client privilege
by insurer and entitle insured to discovery of
claims file in first-party bad faith claim filed by
insured.
8 Cases that cite this headnote

FACTS AND PROCEDURAL HISTORY
Attorneys and Law Firms
**241 Stephen Lyle Olson, Olson Zabriskie Campbell,
Montesano, WA, for Petitioner.

Curt E.H. Feig, Michael A. Guadagno, Nicoll Black &
Feig PLLC, Seattle, WA, for Respondent.
Bryan Patrick Hametiaux, Attorney at Law, Spokane,
WA, George M. Ahrend, Ahrend Albrecht PLLC,
Ephrata, WA, for Amicus Curiae on behalf of Washington
State Association.
Stewart Andrew Estes, Keating, Bucklin & McCormack,
Inc., P.S., Michael Barr King, Justin Price Wade, Camey
Badley Spellman PS, Seattle, WA, for Amicus Curiae on
behalf of Washington Defense Trial Lawyers.
Pamela A. Okano, Michael Simpson Rogers, Reed
McClure, Seattle, WA, for Amicus Curiae on behalf of
Washington Association of Mutual.
Opinion

1

2 Cedell insured his home in Elma with Farmers
Insurance Company of Washington (Farmers) for over 20
years. *691 In November 2006, when Cedell was not at
home, a fire broke out in his bedroom. His girl friend, Ms.
Ackley, called the fire department and c~rried their two
month old child outside. The fire completely destroyed
the second story of the home. Ackley claimed that a
candle had started the fire.

1 3 The Elma Fire Department concluded that the fire was
"likely" accidental. Clerk's Papers (CP) at 477. Farmers'
fire investigator found "no physical evidence supporting
an incendiary origin" and agreed with the fire department
that a candle was "a possible, or even probable, source of
ignition ... consistent with the remaining physical
evidence." Id. at 482. He stated that Ackley's "admission
that she lit a 'flower candle' on the headboard" was
"consistent with the acute burn patterns seen to the
headboard and mattress," explaining that "[c]andles with
foreign objects imbedded are frequent causes of
accidental fires when the objects, such as dried flowers,
substantially alter the candle's burning characteristics."
Id. Farmers, nevertheless, delayed its coverage

5
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determination, noting that Ackley (who was not an
insured) had given inconsistent statements. 1 Cedell alleges
that Farmers ignored repeated phone calls and that he was
forced to file a claim with the office of the insurance
commissioner and ultimately, eight months after the fire,
hire an attorney to elicit action from his insurer.
~

4 In January 2007, a Farmers adjuster estimated that
Farmers' exposure would be about $70,000 for the house
and $35,000 for its contents. A few months later, a
Farmer's estimator, Joe Mendoza, concluded that the
fire-related damage to the residence alone was about
$56,498. Farmers hired an attorney, Ryan Hall, to assist in
making a coverage determination. Hall examined Cedell
and Ackley under oath. In July 2007, Hall sent Cedell a
letter stating that the origin of the fire was unknown and
that Farmers might deny coverage based on a delay in
reporting and Ackley's *692 and Cedell's inconsistent
statements about the fire. 2 The letter extended to Cedell a
one-time offer of $30,000, good for 10 days. Cedell tried
unsuccessfully to contact Farmers about the offer during
the l 0 days, but no one from Farmers returned his call.
~

5 In November 2007, Cedell sued Farmers, alleging,
among other things, that it acted in bad faith in handling
his claim. In response to his discovery requests, Farmers
produced a heavily redacted claims file, asserting that the
redacted information was not relevant or was privileged.
Farmers also declined to answer some of Cedell's
interrogatories on the ground of attorney-client privilege,
including Cedell's question of why it "gave Bruce Cedell
10 days to either accept or reject the above offer." CP at

5.
~

6 Cedell filed a motion to compel. Relying on Soter v.
Cowles Publ'g Co., 131 Wash.App. 882, 895, 130 P.3d
840 (2006), aff'd, 162 Wash.2d 716, 174 P.3d 60 (2007),
Cedell contended that "the claim of privilege and work
product in bad faith litigation is severely limited and does
not apply" to the insurer's **243 benefit in a bad faith
action by a first party insured. CP at 2-3. Cedell moved
for disclosure or, in the alternative, for an in camera
review of the files. Farmers opposed the motion, argued
that Cedell had to make an initial showing of civil fraud
to obtain the full claims file, and sought an order
"protecting from discovery all privileged communication
with its counsel Ryan Hall." CP at 363; Verbatim Report
of Proceedings (VRP) (Feb. 23, 2009) at 14.
~

7 Judge David Edwards held a hearing to consider the
competing motions. He concluded that the insured was
not required to make a showing of civil fraud before the
claims file could be released, but instead merely "some
foundation [in] fact to support a good faith belief by a

reasonable person that [ ] there may have been wrongful
conduct *693 which could invoke the fraud exception."
VRP (Feb. 23, 2009) at 20-21 (citing Escalante v. Sentry
Ins. Co., 49 Wash.App. 375, 743 P.2d 832 (1987),
overruled on other grounds by Ellwein v. Hartford
Accident & lndem. Co., 142 Wash.2d 766, 15 P.3d 640
(2001), overruled by Smith v. Safeco Ins. Co., 150
Wash.2d 478, 78 P.3d 1274 (2003)). Judge Edwards
found that (1) Cedell was not home at the time of the fire,
(2) the fire department and Farmers' fire investigator had
concluded the fire was accidental, (3) Farmers knew the
fire had left Cedell homeless, (4) a Farmers adjuster
appraised the damage to the house at $56,498.84, (5)
another adjustor estimated the damage at $70,000 for the
house and $35,000 for its contents, (6) Farmers made a
one-time offer of $30,000 with an acceptance period that
fell when Hall was out of town, (7) Farmers threatened to
deny Cedell coverage and claimed he misrepresented
material information without explanation, and (8) the
damage to the house was eventually valued at over
$115,000 and more than $16,000 in code updates. The
judge found these facts "adequate to support a good faith
belief by a reasonable person that wrongful conduct
sufficient to invoke the fraud exception set forth in
Escalante to the attorney-client privilege had occurred"
and ordered the claim files produced for an in camera
review. CP at 494-95; VRP at 21. He also awarded Cedell
his attorney fees for the motion, capped at $2,500, and
assessed punitive sanctions against Farmers of $5,000,
payable to the court.
~

8 After reviewing the documents in camera, Judge
Edwards, relying on Barry v. USAA, 98 Wash.App. 199,
205, 989 P.2d 1172 (1999), revised his view of what was
required to release an unredacted claim file in a first party
bad faith action:
In the context of a claim arising
from a residential fire, the insurer
owes the insured a heightened
duty-a fiduciary duty, which by
its nature is not, and should not be,
adversarial.
Under
such
circumstances, the insured is
entitled to discover the entire
claims file kept by the insured
without exceptions for any claims
of attorney-client privilege.
*694 CP at 487. He ordered Farmers to provide Cedell
with all documents that it had withheld or redacted based
on the attorney-client privilege, increased the sanctions
payable to Cedell to $15,000, and increased the sanctions
payable to the court to $25,000.
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,r

9 The Court of Appeals granted discretionary
interlocutory review and reversed. The Court of Appeals
found that "a factual showing of bad faith" was
insufficient to trigger an iri camera review of the claims
file. Cede/I, 157 Wash.App. at 278, 237 P.3d 309. The
court below impliedly found that a showing that the
insurer used the attorney to further a bad faith denial of
the claim was not sufficient grounds to pierce the
attorney-client privilege. Id. at 276-78, 237 P.3d 309.

,r

10 We granted review. The Washington State
Association for Justice Foundation, the Washington
Defense Trial Lawyers, and the National Association of
Mutual Insurance Companies submitted briefs as amici
curiae.

ANALYSIS
A. STANDARD OF REVIEW
Ill 121 l3 l ,r 11 We review a trial court's discovery orders for
abuse of discretion. T.S. v. Boy Scouts of Am., 157
Wash.2d 416, 423, 138 P.3d 1053 (2006) (citing John
Doe v. Puget Sound Blood Ctr., 117 Wash.2d 772, 778,
819 P.2d 370 (1991)). We will reverse a trial court's
discovery rulings "only 'on a clear showing' that the
court's exercise of **244 discretion was 'manifestly
unreasonable, or exercised on untenable grounds, or for
untenable reasons.' " Id. (quoting State ex rel. Carroll v.
Junker, 79 Wash.2d 12, 26, 482 P.2d 775 (1971)). If the
trial court rested its decision on an improper
understanding of the law, we may remand for application
of the correct one. Dreiling v. Jain, 151 Wash.2d 900,
907, 93 P.3d 861 (2004) (citing King v. Olympic Pipe
line Co., 104 Wash.App. 338,369, 16 P.3d 45 (2000)).

*695 B. SCOPE OF DISCOVERY GENERALLY

with a "blindman's bluff' approach to litigation, where
each side was required "literally to guess at what their
opponent would
offer as
evidence,"
were
unsatisfactory. Michael E. Wolfson, Addressing the
Adversarial Dilemma of Civil Discovery, 36 Clev. St.
L.Rev. 17, 22 (1988). As modern day pretrial discovery
has evolved, it has contributed enormously to "a more
fair, just, and efficient process." Id. at 20. Effective
pretrial disclosure, so that each side knows what the
other side knows, has narrowed and clarified the
disputed issues and made early resolution possible. As
importantly, early open discovery exposed meritless
and unsupported claims so they could be dismissed. It
is uncontroverted that early and broad disclosure
promotes the efficient and prompt resolution of
meritorious claims and the efficient elimination of
meritless claims.
Lowy, 174 Wash.2d at 777, 280 P.3d 1078. Because
discovery is, by design, intended to be broad, a party
wishing to assert a privilege may not simply keep quiet
about the information it believes is protected from
discovery; it must either, reveal the information, disclose
that it has it and assert that it is privileged, or seek a
protective order. Magana v. Hyundai Motor Am., 167
Wash.2d 570, 584, 220 P.3d 191 (2009) (citing CR
37(d)); Wash. State Physicians Ins. Exch. & Ass'n v.
Fisons Corp., 122 Wash.2d 299, 354, 858 P.2d 1054
(1993). A health care provider seeking to assert a
privilege must seek a protective order. Lowy, 174
Wash.2d at 789, 280 P.3d 1078. The best practice is for
the trial court to require a document log *696 requiring
grounds stated with specificity as to each document. See
Dreiling, 151 Wash.2d at 916-17, 93 P.3d 861; see also
Rental Hous. Ass 'n of Puget Sound v. City of Des Moines,
165 Wash.2d 525, 538-39, 199 P.3d 393 (2009)
(emphasizing value of privilege log). The burden of
persuasion is upon the party seeking the protective order.
See CR 26(c); see also Blankenship v. Hearst Corp., 519
F.2d 4 I 8, 429 (9th Cir.1975) (opponent of disclosure bore
"heavy burden of showing why discovery [should be]
denied").

141 151 161 171 131 ,r I 2 The scope of discovery is very broad.

Coburn v. Seda, IOI Wash.2d 270, 276, 677 P.2d 173
(1984) (citing Bushman v. New Holland Div. of Sperry
Rand Corp., 83 Wash.2d 429, 434, 518 P.2d I078
( 1974)). The right to discovery is an integral part of the
right to access the courts embedded in our constitution.
Lowy v. PeaceHealth, 174 Wash.2d 769, 776-77, 280
P.3d 1078 (2012) (citing Doe, 117 Wash.2d at 780-81,
819 P.2d 370). As we noted recently:
Besides its constitutional cornerstone, there are
practical reasons for discovery. Earlier experiences

C. ATTORNEY-CLIENT PRIVILEGE IN
INSURANCE BAD FAITH CLAIMS
191 1io1 ,r 13 When an insured asserts bad faith against his
insurer in the way the insurer has handled the insured's
claim, unique considerations arise. There are numerous
recognized actions for bad faith against medical,
homeowner, automobile, and other insurers in which the
insured must have access to the claims file in order to
prove the claim. For example, there are bad faith
investigations, Safeco Ins. Co. of Am. v. Butler, 118
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Wash.2d 383, 389, 823 P.2d 499 (1992); untimely
investigations, Van Noy v. State Farm Mut. Auto. Ins. Co.,
142 Wash.2d 784, 793, 16 P.3d 574 (2001); failure to
inform the insured of available benefits, Anderson v. State
Farm Mut. Ins. Co., 101 Wash.App. 323, 2 P.3d 1029
(2000); and making unreasonably low offers, Keller v.
Allstate Ins. Co., 81 Wash.App. 624, 915 P.2d 1140
(1996). A first party bad faith claim arises from the fact
that the insurer has a quasi-fiduciary duty to act in good
faith toward its insured. St. Paul Fire & Marine Ins. Co.
v. Onvia, Inc., 165 Wash.2d 122, 128, 196 P.3d 664
(2008); Van Noy, 142 Wash.2d at 793, 16 P.3d 574. The
**245 insured needs access to the insurer's file
maintained for the insured in order to discover facts to
support a claim of bad faith. Implicit in an insurance
company's handing of claim is litigation or the threat of
litigation that involves the advice of counsel. To permit a
blanket privilege in insurance bad faith claims because of
the participation of lawyers hired or employed by insurers
*697 would unreasonably obstruct discovery of
meritorious claims and conceal unwarranted practices.
11111121 ~ 14 To accommodate the special considerations of

first party insurance bad faith claims, except for under
insured motorist (UIM) claims, the insured is entitled to
access to the claims file. As our Court of Appeals has
observed, "it is a well-established principle in bad faith
actions brought by an insured against an insurer under the
terms of an insurance contract that communications
between the insurer and the attorney are not privileged
with respect to the insured." Barry, 98 Wash.App. at 204,
989 P.2d 1172 (citing Baker v. CNA Ins. Co., 123 F.R.D.
322, 326 (D.Mont.1988)); accord Escalante, 49
Wash.App. at 394, 743 P.2d 832; Silva v. Fire Ins. Exch.,
112 F.R.D. 699 (D.Mont.1986). In Silva, the Montana
court noted, "The time-worn claims of work product and
attorney-client privilege cannot be invoked to the
insurance company's benefit where the only issue in the
case is whether the company breached its duty of good
faith in processing the insured's claim." Silva, 112 F.R.D.
at 699-700.
1131 1141 ~ 15

Barry was a UIM case, and of course, we
recognize a difference between UIM bad faith claims and
other first party bad faith claims. The UIM insurer steps
into the shoes of the tortfeasor and may defend as the
tortfeasor would defend. Thus, in the UIM context, the
insurance company is entitled to counsel's advice in
strategizing the same defenses that the tortfeasor could
have asserted. However, even in a claim alleging bad faith
in handling of a UIM claim, there are limits to the
insurer's attorney-client privilege. 3 Where there is a valid
attorney-client privilege, the fraud exception is one of the
exceptions that will pierce the privilege. 4 In a UIM

context, the Escalante court set forth a two-step process to
limit attorney-client privilege:

*698 First, the court determines whether there is a
factual showing adequate to support a good faith belief
by a reasonable person that wrongful conduct sufficient
to evoke the fraud exception has occurred. Second, if
so, the court subjects the documents to an in camera
inspection to determine whether there is a foundation in
fact for the charge of civil fraud. The in camera
inspection is a matter of trial court discretion.
Barry, 98 Wash.App. at 206, 989 P .2d 1172 (citations
omitted) (citing Escalante, 49 Wash.App. at 394, 743
P.2d 832; Seattle Nw. Sec. Corp. v. SDG Holding Co.,
61 Wash.App. 725, 740, 812 P.2d 488 (1991)).

D. BALANCING INSURERS NEED FOR
ATTORNEY-CLIENT PRIVILEGE AND THE
INSURED'S NEED TO ACCESS THE CLAIMS
FILE
11 5! 1161 1171 ~ 16 We recognize that two principles we hold
dear are in tension in insurance bad faith claims. The
purpose of discovery is to allow production of all relevant
facts and thereby narrow the issues, and promote efficient
and early resolution of claims. The purpose of
attorney-client privilege is to allow clients to fully inform
their attorneys of all relevant facts without fear of
consequent disclosure. Escalante, 49 Wash.App. at 393,
743 P.2d 832 (citing **246 Coburn, 101 Wash.2d at 274,
677 P.2d 173). First party bad faith claims by insureds
against their own insurer are unique and founded upon
two important public policy pillars: that an insurance
company has a quasi-fiduciary duty to its insured and that
insurance contracts, practices, and procedures are highly
regulated and of substantial public interest. Van Noy, 142
Wash.2d at 793, 16 P.3d 574; St. Paul Fire, 165 Wash.2d
at 128-29, 196 P.3d 664.
11s1 11 91 120 1 1211 ~ 17 To protect these principles, we adopt
the same basic approach as the Court of Appeals did in
Barry. We start from the presumption that there is no
attorney-client *699 privilege relevant between the
insured and the insurer in the claims adjusting process,
and that the attorney-client and work product privileges
are generally not relevant. Barry, 98 Wash.App. at 204,
989 P.2d 1172. However, the insurer may overcome the
presumption of discoverability by showing its attorney
was not engaged in the quasi-fiduciary tasks of
investigating and evaluating or processing the claim, but
instead in providing the insurer with counsel as to its own
potential liability; for example, whether or not coverage
exists under the law. 5 Upon such a showing, the insurance
company is entitled to an in camera review of the claims
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file, and to the redaction of communications from counsel
that reflected the mental impressions of the attorney to the
insurance company, unless those mental impressions are
directly at issue in its quasi-fiduciary responsibilities to its
insured. See Escalante, 49 Wash.App. 375, 743 P.2d 832.
If the trial judge finds the attorney-client privilege
applies, then the court should next address any claims the
insured may have to pierce the attorney-client privilege. 6

Wash.App. at 206, 989 P.2d 1172, that privilege may be
pierced, among other ways, by the two step procedure
described above for showing the bad faith civil fraud
exception is applicable.

,i 18 The fraud exception to the attorney-client
privilege is deeply rooted in our jurisprudence. See
ROBERT H. ARONSON, THE LAW OF EVIDENCE IN
WASHINGTON § 501.03[2][h][ii], at 501-24 (4th
ed.2012) (citing Craig v. A.H. Robins Co., 790 F.2d 1, 5
(1st Cir.1986)). Our courts have followed a two-step *700
approach. The first step is to invoke an in camera review
and requires a showing that a reasonable person would
have a reasonable belief that an act of bad faith
tantamount to civil fraud has occurred. Barry, 98
Wash.App. at 208, 989 P.2d 1172; Escalante, 49
Wash.App. at 394, 743 P.2d 832; see also Seattle Nw.
Sec. Corp., 61 Wash.App. at 740, 812 P.2d 488. The
purpose of the in camera review is to determine "whether
the attorney client-privilege applies to particular
discovery requests, and whether appellants have
overcome that privilege by showing a foundation in fact
for the charge of civil fraud." Escalante, 49 Wash.App. at
394, 743 P.2d 832. Escalante suggests if an insurer
engages in bad faith in an attempt to defeat a meritorious
claim, bad faith was tantamount to civil fraud. See id.
(citing United Servs. Auto. Ass'n v. Werley, 526 P.2d 28
(Alaska 1974)). We agree.

*701 E. ADDRESSING THE FACTS OF THIS CASE
1251 ,i 20 Farmers hired an attorney, Hall, to advise it on
legal issue of coverage. To the extent Hall issued legal
opinions as to Cedell's coverage under the policy,
Farmers would be able to seek to overcome the
presumption favoring disclosure by showing Hall was not
acting in one of the ways the insurer must act in a
quasi-fiduciary way toward its insured. However, Farmers
hired Hall to do more than give legal opinions. The record
suggests that Hall assisted in the investigation. Hall took
sworn statements from Cedell and a witness and
corresponded with Cedell. Hall assisted in adjusting the
claim by negotiating with Cedell. Seven months after the
fire, Hall wrote to Cedell offering a "one time offer" of
$30,000, which was open for only IO days, and threatened
denial of coverage if the offer was not accepted. It was
Hall who was negotiating with Cedell on behalf of
Farmers and it was Hall who did not return his calls when
Cedell was attempting to respond to the offer. While Hall
may have advised Farmers as to the law and strategy, he
also performed the functions of investigating, evaluating,
negotiating, and processing the claim. These functions
and prompt and responsive communications with the
insured are among the activities to which an insurer owes
a quasi-fiduciary duty to Cedell.

1231 1241

,i 19 To summarize, in first party insurance claims

,i 21 Assuming Farmers was able to overcome the

by insured's claiming bad faith in the handling and
processing of claims, other than UIM claims, there is a
presumption of no attorney-client privilege. However, the
insurer may assert an attorney-client privilege upon a
showing in camera that the attorney was providing
counsel to the insurer and not engaged in a
quasi-fiduciary function. Upon such a showing, the
insured may be entitled to pierce the attorney-client **247
privilege. If the civil fraud exception is asserted, the court
must engage in a two-step process. First, upon a showing
that a reasonable person would have a reasonable belief
that an act of bad faith has occurred, the trial court will
perform an in camera review of the claimed privileged
materials. Second, after in camera review and upon a
finding there is a foundation to permit a claim of bad faith
to proceed, the attorney-client privilege shall be deemed
to be waived. However, in first party UIM claims, there is
no presumption of waiver by the insurer of the
attorney-client privilege but, consistent with Escalante, 49
Wash.App. at 394, 743 P.2d 832, and Barry, 98

presumption of disclosure based upon a showing that Hall
was not engaged in quasi-fiduciary activities, it was
entitled to an in camera review and the redaction of his
advice and mental impressions he provided to his client.
Here, the trial court did examine in camera the documents
to which Farmers asserted an attorney-client privilege.
However, it is not clear the court followed the test we set
forth today. We remand to the trial court for further
proceedings consistent with this opinion.

1221

*702 CONCLUSION

,i 22 Cedell is entitled to broad discovery, including,
presumptively the entire claims file. The insurer may
overcome this presumption by showing in camera its
attorney was not engaged in the quasi-fiduciary tasks of
investigating and evaluating the claim. Upon such a
showing,· the insurance company is .entitled to the
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redaction of communications from counsel that reflected
the mental impressions of the attorney to the insurance
company, unless those mental impressions are directly at
issue in their quasi-fiduciary responsibilities to their
insured. The insured is then entitled to attempt to pierce
the attorney-client privilege. If the insured asserts the civil
fraud exception, the court must engage in a two step
process to determine if the claimed privileged documents
are discoverable. We reverse the Court of Appeals in part,
affirm in part, and remand to the trial court for further
proceedings consistent with this opinion.

WE CONCUR: CHARLES W. JOHNSON, MARY E.
FAIRHURST, DEBRA L. STEPHENS, and CHARLES
K. WIGGINS, Justices.
ALEXANDER, J.' (dissenting).

1 23

Although I agree with the majority that we should
remand to the trial court **248 for "further proceedings,"
I disagree with its determination that these proceedings
should be conducted consistent with the majority opinion.
Majority at 2. I reach that conclusion because the majority
incorrectly determines that an insurer, like Farmers
Insurance Company, is not entitled to the protections
provided by the statutory attorney client privilege in a bad
faith action by a first party insured. That, of course, is the
position advanced by the petitioner here, Bruce Cedell. As
support for his petition, Cedell cited a *703 statement by
the Court of Appeals in Barry v. USAA, 98 Wash.App.
199, 204, 989 P.2d 1172 (1999), that "in bad faith actions
brought by an insured against an insurer under the terms
of an insurance contract [,] ... communications between
the insurer and the attorney are not privileged" with
respect to the insured.

1 24

Farmers correctly observes that this statement was
dictum and it points out that the Barry court, relying on
Escalante v. Sentry Insurance Co., 49 Wash.App. 375,
743 P.2d 832 (I 987), overruled on other grounds by
Ellwein v. Hartford Accident & lndem. Co., 142 Wash.2d
766, 15 P.3d 640 (2001), overruled by Smith v. Safeco
Ins. Co., 150 Wash.2d 478, 78 P.3d 1274 (2003), held that
the attorney-client privilege did apply in the context of
that case. Unlike the instant case, Escalante and Barry
involved underinsured motorist (UIM) claims. But since
this pair of UIM cases constitute the only Washington
authority directly bearing on the question of the
applicability of the attorney-client privilege in a
first-party bad faith action, my analysis appropriately
begins with a discussion of these cases.

1 25

In Escalante, the parents of a deceased automobile
passenger brought a bad faith action against the UIM
insurer of the automobile. In the course of litigating their
claim, the parents sought materials relating to the
insurer's evaluation of the claim, arguing that the
attorney-client privilege did not protect information
relevant to a bad faith claim. Escalante, 49 Wash.App. at
393, 743 P.2d 832. The Court of Appeals rejected this
argument,
albeit
implicitly,
recogmzmg
the
attorney-privilege codified by RCW 5.60.060(2). The
court indicated that the privilege could be overcome by "a
showing of a foundation in fact for the charge of civil
fraud." Id at 394, 743 P.2d 832. It did not, however, hold
that the privilege is inapplicable in a bad faith action.

1 26

In Barry, an insured sued her insurance company,
USAA, for bad faith for its failure to pay a UIM claim.
During discovery, the insured requested reports from the
*704 claims adjuster and correspondence from the
attorney who handled the claim. After initially ordering
USAA to submit the documents for in camera review, the
trial court granted USAA's motion for reconsideration
and denied the insured's request to inspect the claims file,
concluding that the insured had failed to establish
sufficient wrongful conduct to invoke the fraud exception
to the attorney-client privilege.

1 27

On appeal, the Court of Appeals examined whether
any of the documents the insured was seeking were
privileged. The court began by making the observation set
forth above that "it is a well-established principle in bad
faith actions brought by an insured against an insurer ...
that communications between the insurer and the attorney
are not privileged with respect to the insured." Barry, 98
Wash.App. at 204, 989 P.2d 1172 (citing Baker v. CNA
Ins. Co., 123 F.R.D. 322, 326 (D.Mont.1988); Silva v.
Fire Ins. Exch., 112 F.R.D. 699 (D.Mont.1986)). The
Barry court endorsed the rule articulated in Silva that "
'[t]he time-worn claims of work product and
attorney-client privilege cannot be invoked to the
insurance company's benefit where the only issue in the
case is whether the company breached its duty of good
faith in processing the insured's claim.' " Id. (quoting
Silva, 112 F.R.D. at 699-700). The court went on to say,
however, that there was "good reason" to treat first-party
bad faith actions involving the processing of UIM claims
differently than other first-party claims. Id. It observed
that "UIM carriers stand in the shoes of the underinsured
motorist/tortfeasor to the extent of the carrier's policy
limits" and, consequently, are "entitled to pursue all the
defenses against the UIM claimant that could have been
asserted by the tortfeasor." **249 Id at 205, 989 P.2d
1172 (citing Dayton v. Farmers Ins. Group, 124 Wash.2d

10
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277, 281, 876 P.2d 896 (1994)). "Because the provision
of UIM coverage is by nature adversarial," the court
explained, "an inevitable conflict exists between the UIM
carrier and the UIM insured." Id (citing Fisher v. Allstate
Ins. Co., 136 Wash.2d 240, 249, 961 P.2d 350 (1998)).
*705 The court concluded that the "friction between this
adversarial relationship and the traditional fiduciary
relationship of an insured and an insurer" entitled the
UIM insurer to the protections of the attorney-client
privilege. Id.

1 28 The case before us is obviously distinguishable from
Escalante and Barry because it did not arise in a UIM
context. It is essentially akin to Silva, which involved a
claim against an insurer for the loss of a house in a fire.
See Silva, 112 F.R.D. at 699 ("The instant discovery
dispute arises out of plaintiffs request that defendant
produce its complete claims file concerning her fire
insurance claim."). In Silva, the court ruled that "a
plaintiff in a first-party bad faith action is entitled to
discover the entire claims file kept by the insurer." Id.
(citing In re Bergeson, 112 F.R.D. 692, 697
(D.Mont.1986)). The court went on to hold that "the
general rule in cases of this nature should be that the
plaintiff is absolutely entitled to discovery of the claims
file." Id. at 700. Under that general rule, Farmers would
not be able invoke the attorney-client privilege to its
benefit.

1 29

In our judgment, however, the distinction between
UIM and non-UIM cases should not be dispositive. The
rule endorsed by the Court of Appeals in Barry is based
on the notion that an insurer in a non-UIM situation is a
true fiduciary. See Barry, 98 Wash.App. at 205, 989 P.2d
1172. But this court has repeatedly held that the
relationship between insurer and insured is not a true
fiduciary relationship. See, e.g., St. Paul Fire & Marine
Ins. Co. v. Onvia, Inc., 165 Wash.2d 122, 130 n. 3, 196
P.3d 664 (2008); Safeco Ins. Co. of Am. v. Butler, 118
Wash.2d 383, 389, 823 P.2d 499 (1992). Instead, a
non-UIM, firstparty insurer has merely a quasi-fiduciary
relationship with an insured. Van Noy v. State Farm Mui.
Auto. Ins. Co., 142 Wash.2d 784, 793, 16 P.3d 574
(2001). As the Supreme Court of Montana said in Palmer
ex rel. Diacon v. Farmers Insurance Exchange, 261
Mont. 91,861 P.2d 895,906 (1993), "The nature of the
relationship, not the nature of the cause of action, controls
whether communications *706 between attorney and
client can be discovered." Unlike a true fiduciary, an
insurer is not required to put the interests of the insured
ahead of its own. Onvia, 165 Wash.2d at 130 n. 3, 196
P.3d 664. Rather, it must give the interests of the insured
equal consideration. Id Indeed, an insurance company
also has a duty to its shareholders and other policyholders

" 'not to dissipate its reserves through the payment of
meritless claims.'" Bosetti v. U.S. Life Ins. Co. of City of
N. Y., 175 Cal.App.4th 1208, 1237 n. 20, 96 Cal.Rptr.3d
744 (2009) (quoting Jordan v. Allstate Ins. Co., 148
Cal.App.4th 1062, 1072, 56 Cal.Rptr.3d 312 (2007)).
Thus, the "friction" that the court discussed in Barry is
not limited to the UIM context. Given that an insurance
company is entitled to give equal consideration to its own
interests, it follows that it should be entitled to consult
with counsel regarding its obligations under its policies.
In our view, such communications should be protected by
the attorney-client privilege in the absence of an
applicable exception, such as the fraud exception
discussed below.

1 30

As the Court of Appeals properly observed, "while
an attorney's impressions may be relevant to a bad faith
claim, an automatic removal of attorney-client privilege
would frustrate the purpose of the attorney-client
privilege without cause." Cede/!, 157 Wash.App. at 275,
237 P.3d 309. Affording insurance companies the benefit
of the attorney-client privilege will not, as has been
suggested, enable the companies to conceal their entire
claims files merely by employing attorneys as claims
adjusters. In the present case, it is only the advice given
by Hall to Farmers in his capacity as an attorney that is
protected by the attorney-client privilege. See RCW
5.60.060(2)(a) ( "communications made ... in the course
of professional employment"). In sum, we should hold
that an insurer is entitled to the attorney-client privilege in
a bad faith action by a first-party **250 insured in the
absence of an applicable exception to the privilege.

1

31 Here, Cedell claims the fraud exception. The
question, therefore, is this: does the fraud exception to the
*707 attorney-client privilege require a party seeking
disclosure to show actual fraud or is a factual showing of
bad faith sufficient? In Escalante, the court observed that
the fraud exception "is usually invoked only upon a prima
facie showing of bad faith tantamount to civil fraud."
Escalante, 49 Wash.App. at 394, 743 P.2d 832 (citing
United Servs. Auto. Ass'n v. Werley, 526 P.2d 28 (Alaska
1974)). However, because of the proof probJems inherent
in requiring a prima facie showing at the discovery stage,
the court held that "the privilege may be overcome by a
showing of a foundation in fact for the charge of civil
fraud." Id (citing Caldwell v. District Court, 644 P.2d 26,
33 (Colo.1982)). Escalante further held that this showing
could be accomplished after an in camera inspection of
the relevant documents. The Escalante court adopted the
two-step process developed by the Supreme Court of
Colorado in Caldwell according to which a trial court first
determines whether the party requesting in camera review
has made a factual showing adequate to support a good
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faith belief by a reasonable person that " 'wrongful
conduct' " sufficient to invoke the fraud exception has
occurred, and if so, after subjecting the documents to in
camera review, determines whether there is a "foundation
in fact for the charge of civil fraud." Id (quoting
Caldwell, 644 P.2d at 33).

,r 32 Unfortunately,

the court in Escalante did not define
the precise contours of "wrongful conduct sufficient to
invoke the fraud exception" or "bad faith tantamount to
civil fraud." 1 In Barry, however, the Court of Appeals
seemingly confined the fraud exception to actual fraud.
After reviewing *708 the plaintiff's factual allegations,
the court said, "While these allegations may be
sufficiently supported by the record to establish a prima
facie case of bad faith insurance ... , they do not, in and of
themselves, constitute a good faith belief that USAA
committed fraud." Barry, 98 Wash.App. at 206-07, 989
P.2d 1172. Accordingly, it held that the trial court's
refusal to inspect the privileged documents in camera was
not an abuse of discretion. But see Seattle Nw. Sec. Corp.
v. SDG Holding Co., 61 Wash.App. 725, 741, 812 P.2d
488 (1991) (remanding "for a hearing to determine
whether there is sufficient basis for good faith belief by a
reasonable person that SDG may have acted in bad faith,"
and directing the trial court to "order an in camera
inspection of the documents" if it "finds that such a
preliminary showing has been made").

,r 33

The Court of Appeals' decision below is consistent
with Barry. After identifying the "distinct" elements of
fraud and bad faith, the court stated that "[t]o qualify for
the fraud exception to the attorney-client privilege, the
plaintiff must show fraud, as opposed to just bad faith."
Cede/I, 157 Wash.App. at 278,237 P.3d 309. It noted that
in the present case,
The trial court found that (I)
Farmers made a one-time offer of
$30,000 with an acceptance period
that fell when Hall was out of town,
(2) Farmers threatened to deny
Cede II
coverage
without
explanation, and (3) the damage to
the
house
was
eventually
determined to be far more than
Farmers' $30,000 offer.

Id. Because there was "no evidence, for example, that
Farmers knowingly misrepresented a material fact or that
Cedell justifiably relied on a misrepresented material fact
to his detriment," the Court of Appeals held that the trial
court had abused its discretion by ordering an in camera
review.Id

**251 ,r 34 The Court of Appeals' holding is also
consistent with the view of the majority_ of jurisdictions
that limit the exception to fraud. See 2 EDWARD J.
IMWINKELRIED, THE NEW *709 WIGMORE: A
TREATISE
ON
EVIDENCE:
EVIDENTIARY
PRIVILEGES§ 6.13.2(d)(l), at 1171-75 (2d ed.2010). In
Freedom Trust v. Chubb Group of Insurance Companies,
38 F.Supp.2d 1170, 1173 (C.D.Cal.1999), for example,
the court observed that "bad faith denial of insurance
coverage is not inherently similar to fraud" because it
"need not implicate false or misleading statements by the
insurer .... The gravamen of fraud, however, is falsity."
Therefore, the court concluded that "there is no
persuasive reason to include bad faith in the fraud
exception to the lawyer-client privilege." Id. A substantial
minority of jurisdictions, however, recognize a broader
version of the exception encompassing communications
intended to further any crime or tort. 2 Imwinkelried,
supra, at 1174. The Ohio Supreme Court extended the
exception to documents demonstrating an insurer's bad
faith in denying insurance coverage, stating that "
' [d]ocuments ... showing the lack of a good faith effort to
settle ... are wholly unworthy of the protections afforded
by any claimed privilege.' " Boone v. Vanliner Ins. Co.,
91 Ohio St.3d 209, 2001-Ohio-27, 744 N.E.2d 154, 157
(2001) (quoting Moskovitz v. Mt. Sinai Med Ctr., 69 Ohio
St.3d 638, 1994-Ohio-324, 635 N.E.2d 331, 349 (1994)).
Such documents, moreover, are discoverable without the
sort of preliminary showing of wrongful conduct required
by Escalante. Rather, "in an action alleging bad faith
denial of insurance coverage, the insured is entitled to
discover claims file materials containing attorney-client
communications related to the issue of coverage that were
created prior to the denial of coverage." 2 Id. at 158.
*710 ,r 35 This court has said, "Because the
[attorney.:client] privilege sometimes results in the
exclusion of evidence otherwise relevant and material,
and may thus be contrary to the philosophy that justice
can be achieved only with the fullest disclosure of the
facts, the privilege is not absolute; rather, it is limited to
the purpose for which it exists." Dietz v. John Doe, 131
Wash.2d 835, 843, 935 P.2d 611 (1997) (citing Dike v.
Dike, 75 Wash.2d I, 11, 448 P.2d 490 (1968)). The
attorney-client privilege exists in order to allow the client
to communicate freely with an attorney without fear of
compulsory discovery. Although this purpose is served by
protecting communications regarding prior wrongful
conduct, the privilege should not encourage the
perpetration of such conduct. Engaging an attorney in
order to further the bad faith denial of insurance coverage
represents an abuse of the attorney-client privilege. We
should hold, therefore, that communications related to an
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attorney's aiding an ongoing or future commission of bad
faith by an insurer are discoverable if an in camera
inspection reveals a foundation in fact of such wrongful
conduct, provided that the party seeking disclosure first
makes a factual showing adequate to support a good faith
belief by a reasonable person that such conduct has
occurred. 3

**252 *711 ,r 36 In the present case, the trial court
properly found that the facts alleged by Cedell supported
a good faith belief that wrongful conduct sufficient to
invoke the fraud exception has occurred; however, it did
not meaningfully perform the second step of Escalante
and subject Farmers' claims file to in camera review,
basing its order compelling discovery of the entire file on
the erroneous ground that an insurer is not entitled to the
attorney-client privilege in a first-party bad faith action. I
emphasize the points that in camera inspection is critical
and the attorney-client privilege is not defeated merely by
a claim of bad faith.

privilege in a bad faith action by a first-party insured, but
reverse its holding that the fraud exception to the
attorney-client privilege is limited to "actual fraud." As I
have indicated, the exception applies to communications
related to an attorney's aiding an ongoing or future
commission of bad faith by an insurer. We should also
affirm the Court of Appeals' reversal of sanctions and
remand this matter to the judge who presided over this
case with instructions to conduct an in camera inspection
of Farmers' claim file consistent with this dissent.

WE CONCUR: JAMES M. JOHNSON, SUSAN
OWENS, Justices, and BARBARA A. MADSEN, Chief
Justice.
Parallel Citations
295 P.3d 239

,r

37 In sum, we should affirm the Court of Appeals'
holding that an insurer may invoke the attorney-client
Footnotes
Justice Tom Chambers is serving as a justice pro tempore of the Supreme Court pursuant to Washington Constitution
article IV, section 2(a).
Apparently, Ackley had admitted that she and others at the house might have consumed methamphetamine on the day
of the fire. Cedell himself swore under oath that he had not consumed methamphetamines and did not know Ackley
had.

2

The redacted claims file suggests that Cedell called Farmers to tell them about the fire on November 27, 2006, two
days after the fire.

3

The Court of Appeals misapprehended the application of the fraud exception. Both Escalante and Barry involved UIM
claims in which the insurer was entitled to assert the attorney-client privilege.

4

Of course, there is no reason to limit the grounds for piercing the privilege in the UIM context to civil fraud; it was
merely the particular grounds at issue in that case. Since conduct short of fraud constitutes bad faith, requiring a
threshold showing of fraud to reach critical evidence requires too much. Indus. lndem. Co. of the Nw., Inc. v. Kallevig,
114 Wash.2d 907, 917, 792 P.2d 520 (1990) ("an insurer's denial of coverage, without reasonable justification,
constitutes bad faith"). As a leading treatise notes, bad faith in this context "is not the equivalent of actual fraud." 14
LEER. RUSS & THOMAS F. SEGALLA, COUCH ON INSURANCE 3D § 204:116, at 204-140 (2005). In the context of
first party insurance, bad faith may often be tantamount to civil fraud.

5

Where an attorney is acting in more than one role, insurers may wish to set up and maintain separate files so as not to
co-mingle different functions.

6

An asserted attorney-client privilege may also be subject to CR 26(b)(4). CR 26(b)(4) provides:
Trial Preparation: Materials. Subject to the provisions of subsection (b)(5) of this rule, a party may obtain discovery
of documents and tangible things otherwise discoverable under subsection (b)(1) of this rule and prepared in
anticipation of litigation or for trial by or for another party or by or for that other party's representative (including his
attorney, consultant, surety, indemnitor, insurer, or agent) only upon a showing that the party seeking discovery
has substantial need of the materials in the preparation of his case and that he is unable without undue hardship
to obtain the substantial equivalent of the materials by other means. In ordering discovery of such materials when
the required showing has been made, the court shall protect against disclosure of the mental impressions,
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conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation.
Justice Gerry L. Alexander is serving as a justice pro tempore of the Supreme Court pursuant to Washington
Constitution article IV, section 2(a).
Notably, the authorities the court cited in Escalante, namely Werley and Caldwell, acknowledged that there was a
division of opinion in cases as to whether the fraud exception embraced bad faith falling short of actual fraud. See
Caldwell, 644 P.2d at 32 n. 5 ("Because the present case involves a claim of fraud, we need not and do not reach the
question of whether this exception to the attorney-client privilege extends to other forms of tortious conduct."); Werley,
526 P.2d at 32 n. 12 ("In the case at bar it is unnecessary for us to choose between ['civil fraud' and 'tort' because] we
find the alleged conduct of the petitioner to be both 'fraudulent' and 'tortious'."); see also 2 EDWARD J.
IMWINKELRIED, THE NEW WIGMORE: A Treatise on Evidence: Evidentiary Privileges§ 6.13.2(d)(1), at 1170 (2d ed.
2010) ('There is a split of authority over the breadth of the exception.").
2

Amicus Washington State Association for Justice Foundation (WSAJF) urges this court to adopt such a bright-line rule.
See WSAJF Amicus Curiae Br. at 19. As Farmers points out, however, Boone was superseded by statute. Resp't's
Answer to WSAJF Amicus Curiae Br. at 17 n. 5. In 2006, the Ohio General Assembly amended Ohio Revised Code
Annotated§ 2317.02(A) to require a party seeking in camera review to make a prima facie showing of bad faith, fraud,
or criminal misconduct, similar to the preliminary showing of "wrongful conduct" under step one of Escalante. See
OHIO REV.CODE ANN . § 2317.02(A)(2). The General Assembly declared, "[T]he attorney-client privilege is a
substantial right and ... it is the public policy of Ohio that all communications between an attorney and a client in that
relation are worthy of the protection of privilege, and further that where it is alleged that the attorney aided or furthered
an ongoing or future commission of insurance bad faith by the client, that the party seeking waiver of the privilege must
make a prima facie showing that the privilege should be waived and the court should conduct an in camera inspection
of disputed communications. The common law established in Boone v. Vanliner Ins. Co. (2001), 91 Ohio St.3d 209,
744 N.E.2d 154, Moskovitz v. Mt. Sinai Med. Ctr. (1994), 69 Ohio St.3d 638,635 N.E.2d 331, and Peyko v. Frederick
(1986), 25 Ohio St.3d 164, [495 N.E.2d 918,] is modified accordingly to provide for judicial review regarding the
privilege." 2006 Ohio Laws 2292, § 6 (Am.Sub.S.B.117).

3

The holding I advance is similar to that which is dictated in Ohio due to a law passed by that state's general assembly
in response to Boone. Ohio Revised Code Annotated § 2317.02 now provides that an attorney shall not testify
concerning a communication made to the attorney by a client or the attorney's advice to a client "except that if the
client is an insurance company, the attorney may be compelled to testify, subject to an in camera inspection by a court,
about communications ... related to the attorney's aiding or furthering an ongoing or future commission of bad faith by
the client, if the party seeking disclosure of the communications has made a prima facie showing of bad faith, fraud, or
criminal misconduct by the client." OHIO REV.CODE ANN.§ 2317.02(A)(2) (West 2011) (emphasis added). In my
judgment, this approach strikes the proper balance between the principle that justice is best achieved through the full
disclosure of the facts and the important policy goals embodied by the attorney-client privilege.

End of Document
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO

STEWART TITLE GUARANTY
CO:tvlPANY, a Texas c01poration,

Case No. l:ll-CV-227-BLW

Plaintiff,

MEMORANDUM DECISION AND
ORDER

vs.
CREDIT SUISSE, Cayman Islands
Branch,
Defendant.
CREDIT SUISSE, Cayman Islands
Branch,
Counterclaimant,
vs.
STEWART TITLE GUARANTY
COMPANY, a Texas c01poration,
Counterdefendant.

INTRODUCTION
The Com1 has before it a motion to compel filed by defendant Credit Suisse. The
Court heard oral argument on March 26, 2013, and took the motion under advisement.
For the reasons explained below, the Court will grant the motion in part by holding that
the work product doctrine does not protect the documents at issue here. The Comt will
Memorandum Decision & Order-:- page 1
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reserve 111ling on the atton1ey/client privilege issues pending an in camera review to be
conducted under the standards set forth below.

LITIGATION BACKGROUND

-

Credit Suisse was insured by Stewa1t Title. When Credit Suisse was sued, Stewa1t
Title accepted the tender of defense, hiring attorneys at the law finn of Fabian Clendenin
to represent Credit Suisse. Stewai1 Title also hired atton1eys at the law fnm ofFaegre
•

t"

•

Benson to investigate the subject of the lawsuit, and to provide advice on whether Credit
Suisse was covered by Stewart Title's policy.
Credit Suisse now seeks to compel production of cmmmmications between Stewart
Title and the attorneys at Faegre Benson. Stewait Title objects, claiming that the
c01mnw1ications ai·e protected by the attorney client privilege and the work product
doctrine. To resolve these issues, the Court must examine in detail the background of this
litigation and the work that Faegre Benson did for Stewait Title.
In 2006, Credit Suisse loaned $250 million to Tamarack Resmt, LLC to constiuct
a ski resort in Donnelly, Idaho. As security for the Loai1, Tamarack executed two
mmigages on the res01t property. Credit Suisse purchased a policy of title insurance from
Stewart Title that included mechanic's lien coverage.

In late 2007, Tamai·ack failed to pay contractors and defaulted on its loan with
Credit Suisse. Credit Suisse responded by bringing suit to foreclose the two mortgages.
At the saine time, contractors and subcontractors began filing actions to foreclose
mechanics' liens against the resort property subject to Credit Suisse's mo1tgages. The
Memorandum Decision & Order - page 2
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lien claimants asserted that their liens had priority over Credit Suisse's mortgages.
Credit Suisse's foreclosure action and the lien claimants' lawsuits were
consolidated, and Credit Suisse tendered the defense of the lien claims to Stewart Title.
That tender was accepted and Stewai1 Title retained atton1ey Jed Manwaring to represent
Credit Suisse. Later, Manwaring was replaced with counsel from the lawfnm of Fabian
& Clendenin. All during this time, Credit Suisse's chief coW1sel was Elizabeth Walker at
the law finn of Sidley and Austin.
To investigate the numerous liens that were filed, Stewai1 Title initially assigned
in-house attorney John Holt as the Field Customer Service Representative (FCSR)
responsible for the day-to-day ma11agement of the lien claims. The duties of an FCSR ai·e
described in Stewart Title's Field Customer Service Representative Manual. For
example, the FCSR is responsible for investigating the claims, including issues such as
pri01ity, validity, and ainoW1t of the claims, "thoroughly research[ing]" whether coverage
exists, and reporting on his investigation and coverage conclusions to the National Claims
CoW1sel (NCC), in this case Scott McBee. Once the NCC has made a decision on
coverage, the FCSR is responsible for preparing reservation of rights or denial of claim
letters providing them to the NCC for review and approval before sending. In the event
Stewart Title agrees to defend the claims tendered by its insured, as happened here, the
FCSR is responsible for providing input on the selection of cow1sel to represent the
insured, and monitoring any litigation and settlement discussions relating to the claims,
including "expeditiously creating and transmitting repo.11s to the NCC discussing the
Memorandum Decision & Order - page 3
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progress made on the resolution of the claims."
In early 2009, the claims grew too voluminous for Holt, and he transfened the
FCSR duties to NCC Scott McBee, also an attorney. See McBee Deposition (Dkt. No. 63-

9) at p. 44. McBee recognized that Holt had not been able to do a full evaluation of the
lien claims. See McBee Deposition (Dkt. No. 63-5) at pp. 194-95. Holt himself concedes
that he did not conduct a "thorough investigation" of the lien claims. See Holt Deposition
(Dkt. No. 63-3) at p. 203.
McBee therefore decided to hire counsel at the firm ofFaegre Baker Daniels LLP
("Faegre") to do "a complete analysis from the beginning" of whether the lien claims
were valid, whether they had priority over Credit Suisse's m01tgage, and whether they
should be challenged in coUit or settled. See McBee Deposition, supra at pp. 195-97.
The record contains a detailed factual analysis of the lien claims done by Faegre attorneys
or paralegals. See Answers to lnten·ogatories (Dkt. No. 66-2) and attached Exhibit 309.
At the same time, litigation counsel from Fabian Clendenin - Bruce Badger - was
also evaluating the lien claims as prut of his representation of Credit Suisse. Id. at p. 197.
·McBee recalled that Badger gave his evaluations to Faegre attorneys who in tu.in
connnllllicated their analysis to McBee. Id. at p. 197. McBee would then make a
recommendation to his superiors at Stewrut Title as to whether the lien claims should be
challenged or settled. McBee Deposition (Dkt. No. 63-9) at p. 46. When McBee received
authorization, he would pass that along to Faegre's counsel who would pass it along to
Badger, who was doing the actual negotiating with the lien claimants. The record
Memorandum Decision & Order - page 4
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contains numerous communications between Faegre counsel Dirk deRoos and Badger
over the settlement oflien claims. See Deposition Exhibits (Dkt. No. 63-9).
At the same time that attorneys at Faegre were working closely with Badger in his
defense of Credit Suisse, they were also evaluating for Stewart Title whether Credit
Suisse was covered by Stewatt Title's policy. McBee had hired Faegre to evaluate
coverage issues, and the fnm identified reasons for denying coverage to Credit Suisse for
some liens. McBee Deposition (Dkt. No. 64-6) at p. 37. The record contains a series of
letters from Faegre attorneys to Credit Suisse's counsel staiting in 2009 that raised
vai·ious questions about whether Stewatt Title's policy covered Credit Suisse for ceitain
lien claims. See Letters (Dkt. Nos. 63-13, -14).
On May 11, 2011, the trial court ntled that most of the lien claims had priority over
Credit Suisse's mmtgages. About a week later, on May 17, 2011, Faegre sent a letter to
Credit Suisse on behalf of Stewart Title denying coverage for the lien claims just
adjudicated against Credit Suisse, and witl1drawing Stewart Title's defense of Credit
Suisse in the foreclosure action. The next day, May 18, 2011, Stewart Title filed tl1is
lawsuit seeking a declaratmy judgment tliat it owed no duty to defend Credit Suisse.
In response, Credit Suisse counterclaimed that Stewart Title, fraudulently and/or in
bad faith, directed and controlled the defense and settlement of the lien claims. In
patticulai·, Credit Suisse asserts that Stewatt Title reached the decision to deny coverage
for ce1tain lien claims but did not timely infonn Credit Suisse oftliat decision. Instead,
Credit Suisse asserts, Stewatt Title continued to direct the defense and settlement strategy
Memorandum Decision & Order- page 5
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for the lien claims to its advantage and Credit Suisse' s detriment.
To pursue its counterclaim, Credit Suisse requested docwnents related to Stewart
Title's investigation of the lien claims and its decisions about coverage, defense, and
settlement of those claims. Credit Suisse argues that these documents are highly relevant
to their counterclaim that Stewart Title handled the defense of the lien claims in bad faith.
Stewart Title refused to produce certain docwnents - identified in a privilege log that it alleges are protected by the attorney-client privilege and/or the work product
doctrine. The withheld documents fall into two categories. The first category - refen-ed
to as "inte1nal docwnents" - consists of Stewait Title's own evaluation of the lien claims.
Such records include memoranda and correspondence ainong the Stewait Title employees
handling the lien claims from the time they were tendered to when this action was
initiated. A second categmy - referred to as "outside documents" - consists of
documents prepai·ed by Faegre attorneys, including their commm1ications with Stewait
Title.
The Court will resolve these claims of privilege after reviewing the law governing
privilege and work product.

LEGAL STANDARDS
The patty seeking to withhold documents from discove1y on the basis of privilege
and work product - Stewait Title - has the burden of proving that those doctrines apply to
the documents in question. See In re Excel Innovations, Inc., 502 F.3d 1086 (9th Cir.
2007). The attorney client privilege is goven1ed by Idaho law. See Fed.R.Evid. 501. The
Memorandum Decision & Order - page 6
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applicable Idaho mle is Idaho Rule of Evidence 502 that provides a privilege for, among
other things, "confidential communications made for the purpose of facilitating the
rendition of professional legal services to the client which were made ... between the
client or the client's representative and the client's lawyer ...."
The att01ney-client privilege protects confidential disclosm·es made by a client to
an att01ney in order to obtain legal advice as well as an attorney's advice in response to
such-disclosures. See United States v. Chen, 99 F.3d 1495 (9th Cir. 1996). The privilege
only protects disclosm·e of communications; it does not protect disclosure of the
underlying facts by those who communicated with the attorney. Upjohn Co. v. United
States, 449 U.S. 383,395 (1981). That a person is a lawyer does not make all
communication with that person privileged. Id.
The work product doctrine, codified in Rule 26(b)(3), protects "from discovery
documents and tangible things prepared by a party or his representative in anticipation of
litigation." In re Grand Jwy Subpoena, 357 F.3d 900,906 (9th Cir. 2004). Such
documents may only be ordered produced upon an adverse party's demonstration of
"substantial need [for] the materials" and "undue hardship [in obtaining] the substantial
equivalent of the materials by other means." See_ Rule 26(b)(3).
ANALYSIS
Attorney/Client Privilege

Just last month, the Washington Supreme CoUit issued a well-reasoned decision
conce1ning the extent of the attorney/client privilege in bad faith cases. See Cedell v.
Memorandum Decision & Order - page 7
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Farmers Insurance Co. of Washington, 295 P.3d 239 (Wash.Sup.Ct. 2013). In that case,
plaintiff Cedell filed a claim with Fru.mers Insurru.1ce after his home bUined down.
Fru.mers hired att01ney Ryan Hall to provide coverage advice and also to investigate the
claim.. Thus, att01ney Hall was providing the same combination of services that Faegre
att01neys provided to Stewart Title in this case.
In Cedell, Farmers delayed paying the claim, prompting Cedell to sue them for bad
faith. In discovery, Cedell sought to compel production of communications between
Faimers and att01ney Hall. Fa1n1ers objected on the ground of privilege, claiming that
att01ney Hall was retained to give legal advice on coverage issues. That is the same
situation faced here.
The Washington Supreme Court, sitting en bru.1c, rejected Farmers' broad claim of
privilege. The coUit began its analysis by discussing what information the insured needs
to pUI·sue his bad faith action:
The insmed needs access to the insurer's file maintained for the insUI·ed in
order to discover facts to support a claim of bad faith. Implicit in an insUI·ance
company's handing of claim is litigation or the threat oflitigation that involves
the advice of counsel. To pennit a blanket privilege in insm·ance bad faith
claims because of the paiticipation of lawyers hired or employed by insmers
would unreasonably obstruct discovery of meritorious claims and conceal
unwaffanted practices.

Id. at 244-45. Because of this need, the court held that the insured is entitled "to broad
discovery, including, presmnptively, the entire clain1s file." Id. at 247. More
specifically, "[w ]e start from the presmnption that there is no att01ney-client privilege
relevru.1t between the insmed ru.1d the insmer in the claims adjusting process .... " Id. at
Memorandum Decision & Order - page 8

000229

Case 1:11-cv- __ .:::27-BLW Document 81 Filed 04/,J._.,13 Page 9 of 14

246. The insurer may overcome the presumption of discoverability by showing that "its
atto1ney was not engaged in the quasi-fiduciaiy tasks of investigating and evaluating or
processing the claim, but was instead providing the insurer with counsel as to its own
potential liability; for example, whether or not coverage exists under the law." Id. "Upon
such a showing, the insurance company is entitled to the redaction of communications
from counsel that reflected the mental impressions of the attorney to the insurai1ce
company, unless those mental impressions are directly at issue in their quasi-fiduciary
respo~ibilities to their insured." Id.
In the present case, Faegre pe1f01med the same mixed role that attorney Hall
perfonned in Cedell. At times, Faegre was providing coverage advice to Stewait Title,
and at other times it was investigating claims alongside Credit Suisse's counsel from
Fabian Clendenin. When counsel are providing such mixed services, the Washington
Supreme Comt wisely counseled that "insm·ers may wish to set up and maintain separate
files so as not to comingle different functions." Id. at 246 n. 5.
Stewait Title apparently did not set up such sepai·ate files because it appears from
the privilege log that coverage communications may be mixed together with m1privileged
claim investigation communications. And as Cedell makes clear, not all coverage
communications ai·e protected but only those that have no relevance to Credit Suisse's
bad faith claims.
There is no Idaho Supreme Court decision addressing the issues faced by Cedell.
Where "the state supreme comt has not spoken on an issue, [the Comt] must detennine
Memorandum Decision & Order - page 9
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what result the [state supreme comt] would reach based on state appellate comt opinions,
statutes and treatises." Evanston Ins. Co. v. OEA, Inc., 566 F.3d 915, 921 (9th Cir. 2009).
"While no Idaho opinions or treatises offer guidance, there is a clue in Idaho's Joint Client
exception to the atto1ney/client privilege found in Idaho Rule of Evidence 502(d). It
states that "there is no privilege under this Rule ... [a]s to a connnunication relevant to a
matter of conunon interest between or among two or more clients if the conu11m1ication
was made by any of them to a lawyer retained or consulted in common, when offered in
an action between or an1ong any of the clients." While no published Idaho decision
applies this exception in a bad faith action, nearly identical language has been applied to
bad faith actions by other authmities. For example, a leading treatise reaches that result
by interpreting a proposed Federal Rule of Evidence - never adopted - that is nearly
identical to Idaho's Rule of Evidence 502(d)(5). 1 See 24 Wright and Graham, Federal

Practice and Procedure,§ 5505 (1986). This treatise concludes that the Joint Clients
exception was specifically designed to apply to first patty bad faith actions between an
insured and ru.1 insurer. Id. at p. 551. In those cases, the insured and the insurer are joint
clie1its: "Typically in the insm·ed-insurer relationship, the attorney is engaged and paid by
the canier to defend the insured and therefore operates on behalf of the two clients."

Lexington Insurance Company v. Swanson, 240 F.R.D. 662,667 (W.D. Wash. 2007)

1

The only difference between the unapproved federal rnle and Idaho's Rule 502(d)(5) is that the
Idaho Rule adds the words "or among" after the word "between" in identifying that the exception applies

to communications "between or among two or more clients." The difference is insignificant to the issues
here.
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(quoting Bany v. USAA, 989 P.2d 1172 (Wash.App.Ct. 1999)). In those situations, where
the insured brings a bad faith action, the courts have rejected claims that communications
between the insurer and the attorney it hired to represent the insured are privileged. Id;
see also Wright and Graham, s1.pra at§ 5474 at pp. 122-23 (concluding that "[a]n

increasing number of cases have adopted this rationale" and that it is the favored view).
Idaho's Joint Client exception would most clearly apply to communications
between Stewart Title and the attorneys at Fabian Clendenin, retained to represent Credit
Suisse. And where Faegre attorneys worked alongside Fabian Clendenin atton1eys to
investigate lien claims, the Joint Client exception would also apply. At any rate, Idaho's
Joint Client exception aligns with the holding in Cedell, and demonstrates that if the
Idaho Supreme Court were faced with the facts of this case, they would apply the holding
in Cedell to resolve the case.
Under Cedell's analysis, Credit Suisse is presumptively entitled to Stewaii Title's
entire claims file. Stewait Title may overcome this presumption by identifying - in
camera- documents and/or communications where Faegre was not engaged in the quasifiduciary tasks of investigating and evaluating the claim. Upon such a showing, Stewa1i
Title "is entitled to the redaction of communications from [Faegre] that reflected the
mental impressions of [Faegre] to [Stewart Title], unless those mental impressions are
directly at issue in their quasi-fiduciary responsibilities to [Credit Suisse]." Id.
At oral argument, Stewa1i Title argued that Cedell should not be applied to title
insurance cases because, as a matter of law, a title insurance company owes no quasiMemorandum Decision & Orde1· - page 11
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fiduciaiy duty to its insured. Stewait Title cited no cases so holding, ai1d in any event,
this ai·gument is more properly raised in a dispositive motion. 2
Consequently, the Comt will direct Stewait Title to review the thousands of pages
of documents in the challenged documents - that is, the documents identified as the
"inside documents" and the "outside documents" - and submit to the Comt for an in
camera review those docmnents that Stewart Title alleges are protected. The Comt will
review those documents in camera and determine, under the standards enU11ciated above,
which should be protected and which should be disclosed.
To give Stewait Title some guidance, the Comt expects the vast majority of the
"internal docwnents" to be produced to Credit Suisse and not f01wai·ded to the Court for
in cainera inspection. The "external docmnents" that Stewart Title seeks to protect may
be more numerous, but even so, many of them should be tun1ed over to Credit Suisse. All
documents dealing with the facu1al investigation of the lien claims ai·e discoverable.
Documents that discuss both coverage and factual matters ai·e similarly discoverable,
although their coverage discussion is subject to redaction if it has nothing to do with the
bad faith claim.
At any rate, the Court expects Stewait Title to submit to the Comt only those
documents where coverage issues are discussed.

After the oral argwnent, Stewart Title e-mailed case citations to the Court and cow1Sel,
but none of them hold that a title insurance company owes no quasi-fiducia1y duties to its
insmed.
2
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Work Product
As set forth above, the source of the work product doctrine is Federal Rule of Civil
Procedure 26(b)(3). Under that Rule, "opinion work product may be discovered and
admitted when mental impressions are at issue in a case and the need for the matetial is
compelling." Holmgren v. State Farm Mutual Automobile Ins. Co., 976 F.2d 573, 577
(9th Cir.1992).
Both elements are met here. "In a bad faith insurance claim settlement case, the
strategy, mental impressions and opinion of [the insurer's] agents conce1ning the handling
of the clain1 are directly at issue." Id. (internal quotations omitted). There is no other
way for Credit Suisse to get this infonnation as it is solely in the possession of Stewa11
Title. See Ivy Hotel San Diego, LLC v. Houston Cas. Co., 2011 WL 4914941 (S.D.Cal.
Oct. 17, 2011) (holding that compelling need existed for producing work product in bad
faith case where infonnation was in "exclusive control" of insurer and insured had "no
other way to probe reasons [insurer] denied [the insured's] claim").
Conclusion
The Comt will grant in part and reserve in part the motion to compel. The Comt
will grant that p01tion of the motion seeking a mling that the work product doctrine does
not protect the documents at issue here. The Comt will reserve mling on the
attorney/client privilege issues pending an in camera review to be conducted pursuant to
the standards set f01th above.

ORDER
Memorandum Decision & Order - page 13
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In accordance with the Memorandum Decision set forth above,
NOW THEREFORE IT IS HEREBY ORDERED, that the motion to compel
(docket no. 61) is GRANTED IN PART AND RESERVED IN PART. The Court will
grant that p011ion of the motion seeking a ruling that the work product doctrine does not
protect the docmnents at issue here. The Com1 will reserve n1ling on the atton1ey/client
privilege issues pending an in camera review of documents to be conducted plu-suant to
the standards set f011h in the Memorandwn Decision set fo11h above.
IT IS FURTHER ORDERED, that within thilty (30) days from the date of this
decision, Stewait Title shall review the documents it is withholding and produce to Credit
Suisse those docwnents that ai·e discoverable under the stai1dai·ds set forth above, and
submit to the Com1 for an in camera review only those docwnents that are tiuly in
dispute.

DATED: April 3, 2013

1 ) . ~IA)~

4ieB.

Ho
Lynn Winmill
Chief U. S. District Judge
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO
Case No. 2:12-cv-00636-BLW

ROBERT W. HILBORN and JEAN
ANNE S. HILBORN,

MEMORANDUM DECISION AND
ORDER

Plaintiffs,

v.
METROPOLITAN GROUP PROPERTY
AND CASUALTY INSURANCE CO.,
Defendant.

INTRODUCTION
The Court has before it Plaintiffs' Motion to Compel Complete Responses to
Discovery (Dkt. 25). For the reasons explained below, the Court will grant the motion
in
>.'!::.:
part and deny the motion in part.
ANALYSIS

I.

Motion to Compel
The Court may order the "discovery of any matter relevant to the subject matter

involved in the action." Fed.R.Civ.P. 26(b) (1). Relevant evidence is any evidence
tending to make the existence of any consequential fact "more probable or less probable
than it would be without the evidence." Fede~al Rule of Evidence 401. Although viewed
in light of Rule 401, "the question of relevancy is to be more loosely construed at the
discovery stage than at the trial ...." See 8 Wright, Miller, and Marcus, Federal Practice
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& Procedure,§ 2008 at p. 125 (2010). That the evidence might be inadmissible does not
preclude discovery so long as the request "appears reasonably calculated to lead to the
discovery of admissible evidence." Fed.R. Civ.P. 26(b)(l).
Here, the discovery process between the parties has been dysfunctional at best.
The parties have tried on several occasions to resolve their disputes through the Court's
informal mediation process with Court staff. Some progress has been made, but at the
expense of delaying the case. After the parties and Court staff ultimately agreed that any
remaining discovery disputes should be briefed for formal resolution, the Hilboms filed
their pending Motion to Compel.
The Hilboms cover a lot of ground~ their motion, but it is a bit disjointed in its
organization. There is clearly frustration on the part of counsel, and based upon Court
staffs involvement in the informal mediation process, some of that frustration is
understandable - Metropolitan has been slow to engage in discovery, with a false belief
that the Court's deadlines can be continuously extended. Still, the pending motion lacks
the clarity needed to easily resolve it. In the end, the motion makes what appears to be six
general requests under the relief requested section of the brief. The Court will use those
six requests to organize the Court's decision.
1.

Request For Claims File, Full Responses To Discovery Requests,
Waiver of Privilege, and In Camera Inspection.
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The first three requests appear to be related and stem mostly from the parties'
disagreement about whether certain material is covered by the attorney-client privilege or
work product doctrine. Moreover, Metropolitan states that it will certify that it has
produced all requested documents to the Hilborns except those "withheld under a claim
of privilege ...." Def 's Resp., p. 8, Dkt. 36. Accordingly, the Court will address these
three requests together, in the context of privilege and the work produce doctrine.

A.

Attorney-Client Privilege

Generally, the party seeking to withhold documents from discovery on the basis of
privilege and work product has the burden of proving that those doctrines apply to the
documents in question. See In re Excel Innovations, Inc., 502 F.3d 1086 (9th Cir. 2007).
The attorney-client privilege is governed by Idaho law. See Fed.R.Evid. 501. The
applicable Idaho rule is Idaho Rule of Evidence 502 that provides a privilege for, among
other things, "confidential communications made for the purpose of facilitating the
rendition of professional legal services to the client which were made ... between the
client or the client's representative and the client's lawyer .... "
The attorney-client privilege protects confidential disclosures made by a client to
an attorney in order to obtain legal advice as well as an attorney's advice in response to
such-disclosures. See United States v. Chen, 99 F.3d 1495 (9th Cir. 1996). The privilege
only protects disclosure of communications; it does not protect disclosure of the
underlying facts by those who communicated with the attorney. Upjohn Co. v. United
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States, 449 U.S. 383, 395 (1981). That a person is a lawyer does not make all
communication with that person privileged. Id.
Additionally, as both parties have recognized, this Court recently issued a decision
in Stewart Title Guar. Co. v. Credit Suisse, 2013 WL 1385265 (D.Idaho 2013) addressing
the extent of the attorney-client privilege in bad faith cases. In that case, the Court
indicated that it believed the Idaho Supreme Court would agree with the Washington
Supreme Cour1:'s holding in Cedell v. Farmers Insurance Co. of Washington, 295 P.3d
239 (Wash.Sup.Ct. 2013). In Cedell, plaintiff Cedell filed a claim with Farmers Insurance
after his home burned down. Farmers hired attorney Ryan Hall to provide coverage
advice and also to investigate the claim. Farmers delayed paying the claim, prompting
Cedell to sue for bad faith.
In discovery, Cedell sought to compel production of communications between
Farmers and attorney Hall. Farmers objected on the ground of privilege, claiming that
attorney Hall was retained to give legal advice on coverage issues. The Washington
Supreme Court, sitting en bane, rejected Farmers' broad claim of privilege. The court
began its analysis by discussing what information the insured needs to pursue his bad
faith action:
The insured needs access to the insurer's file maintained for the insured in
order to discover facts to support a claim of bad faith. Implicit in an
insurance company's handling of claim is litigation or the threat of
litigation that involves the advice of counsel. To permit a blanket privilege
in insurance bad faith claims because of the participation of lawyers hired
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or employed by insurers would unreasonably obstruct discovery of
meritorious claims and conceal unwarranted practices.

Id. at 244-45.
Because of this need, the court held that the insured is entitled "to broad
discovery, including, presumptively, the entire claims file." Id. at 247. More
specifically, "[w]e start from the presumption that there is no attorney-client
privilege relevant between the insured and the insurer in the claims adjusting
process .... " Id. at 246. The insurer may overcome the presumption of
discoverability by showing that "its attorney was not engaged in the quasifiduciary tasks of investigating and evaluating or processing the claim, but was
instead providing the insurer with counsel as to its own potential liability; for
example, whether or not coverage exists under the law." Id. "Upon such a
showing, the insurance company is entitled to the redaction of communications
from counsel that reflected the mental impressions of the attorney to the insurance
company, unless those mental impressions are directly at issue in their quasifiduciary responsibilities to their insured." Id.
Metropolitan argues that the Court's holding in Stewart Title is
distinguishable because in that case this Court applied Idaho's Joint Client
exception to conclude that the Idaho Supreme Court would adopt the reasoning in

Cedell. While it's true that the Court was required to go a step further and apply
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the Joint Client exception in Stewart Title because the insurer in that case hired
separate law firms who worked alongside each other to defend and investigate the
claims, Cedell is nevertheless persuasive and applicable here without having to go
that extra step. The only question here is whether Metropolitan's attorneys, Daniel
Thennel and his associates, both investigated the claim and provided coverage
advice as Attorney Hall did in Cedell.
That question must be answered in the affirmative. While deposing the
insured in this case, Mr. Thennel himself stated that he "was retained by
Metropolitan to assist it in its coverage investigation and determination .... " Jean

Hilborn Depa., 7: 17-20, Dkt. 44-3. Mr. Thennel's partner, Jillian Hinman, also
stated that "as part of the ongoing claims investigation, [she] placed a phone call
to Border Patrol Agents who were present at the scene of the fire." Hinman Ded.,
p. 1, Dkt. 28. Accordingly, the Court finds that Daniel Thennel and his law firm
were engaged in the quasi-fiduciary tasks of investigating and evaluating or
processing the claim.
Accordingly, the Court presumes Metropolitan must turn over its entire
claims file, and will order it to do so. If Metropolitan believes it can show that any
documents in that file related only to providing Metropolitan with counsel as to its
own potential liability, Metropolitan may submit those documents to the Court for
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an in camera review, and the Court will determine whether they must be disclosed
to the Hilborns.
Metropolitan must also certify that it has produced everything in its claims
file and everything the Hilborns have asked for except any documents provided to
the Court for in camera review. This is in accordance with Metropolitan's promise
in the email sent by its counsel to the Hilborns' counsel. Thenell Deel., Ex. 13,
Dkt. 38-13. This should resolve the majority of the issues raised in the Motion to
Compel.

B.

Work Product Doctrine

The work product doctrine, codified in Rule 26(b)(3), protects "from discovery
documents and tangible things prepared by a party or his representative in anticipation of
litigation." In re Grand Jury Subpoena, 357 F.3d 900, 906 (9th Cir. 2004). Such
documents may only be ordered produced upon an adverse party's demonstration of
"substantial need [for] the materials" and "undue hardship [in obtaining] the substantial
equivalent of the materials by other means." See Rule 26(b)(3).
As explained in Stewart Title, the source of the work product doctrine is
Federal Rule of Civil Procedure 26(b)(3). Under that Rule, "opinion work product
may be discovered and admitted when mental impressions are at issue in a case
and the need for the material is compelling." Holmgren v. State Farm Mutual

Automobile Ins. Co., 976 F.2d 573, 577 (9th Cir.1992).
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Those elements are met in this case. "In a bad faith insurance claim
settlement case, the strategy, mental impressions and opinion of [the insurer's]
agents concerning the handling of the claim are directly at issue." Id. (internal
quotations omitted). This information is solely in the possession of Metropolitan.

See Ivy Hotel San Diego, LLC v. Houston Cas. Co., 2011 WL 4914941 (S.D.Cal.
Oct. 17, 2011) (holding that compelling need existed for producing work product
in bad faith case where information was in "exclusive control" of insurer and
insured had "no other way to probe reasons [insurer] denied [the insured's]
claim"). Thus, the work product doctrine likewise does not apply in this case as a
means of withholding documents.

2.

Depositions

-

The Hilborns next ask the court to order Metropolitan to produce witnesses

examination at Metropolitan's expense. A review of the Hilborns' briefs and supporting
affidavits seem to suggest they are referring to several Metropolitan individuals,
including Dan Reist, Larry Cholewin, James Nickel, James Lindsay, and James Lawson.

Whitehead Alf, Dkt. 30. However, the Court cannot be sure. Although it appears that
.•

--

g•

Metropolitan has, in fact, delayed relevant discovery responses until after relevant
depositions. were conducted, the Hilborns have not made a clear enough case for the
Court to make that call. For instance, the Hilborns have not made any specific showing
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that the delayed disclosure of any specific piece of evidence prevented counsel from
properly deposing a specific witness on a specific issue. Without such information, the
Court cannot grant the request to re-open any depositions.
The Court notes that it appreciates and recognizes Plaintiffs' counsel's attempt to
move this case forward as required by the deadlines set forth in the Court's CMO, and the
Court is not at all persuaded by Metropolitan's argument that Plaintiffs elected to take the
depositions without sufficient discovery. As the Court just explained, it appears
Metropolitan has delayed the discovery process in this case. Thus, as the Court will
explain at the conclusion of this Order, a more definite and specific request to re-open a
specific deposition may be in order, and the Court may reconsider its decision.

3.

Rule 30(b)(6) Deposition

In the fifth request under the relief requested portion of their brief, the Hilborns
ask the Court to order Metropolitan to produce witnesses in compliance with their
"Notice of Taking Depositions 30(b)(6)." Pl. 's Br. at 18, Dkt. 25-1. However, it is

.

unclear to the Court exactly what they want. In the body of the brief, they seem to
suggest counsel was unable to properly depose 30(b)(6) witnesses because of delayed
discovery responses under the guise of expert testimony. The Court is not sure how these
arguments and request relate. Therefore, the Court will not order the requested relief at
this point.

4.

Sanctions
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Finally, the Hilborns ask the Court to sanction Metropolitan and its counsel for
"failing to comply with the applicable rules of discovery." Pl. 's Br. at 18, Dkt. 25-1.
Although the Court has some serious concerns that Metropolitan and its counsel have
played hide the ball and delayed discovery in this case, the Court will not order sanctions
-yet.
However, the Court will make this final point. It appears to the Court that a major
reason the Hilbonrs have had a difficult time explaining why they need to retake some
depositions is because Metropolitan has been less than forthcoming in discovery. After
Metropolitan provides the Hilborns with all remaining documents and certifies that it has
done so as discussed under the privilege section above, the Hilborns may renew their
request to re-open certain depositions, including 30(b)(6) depositions if they can show
that late-disclosed discovery was crucial to those depositions. If the Hilborns make such a
motion, it must be very concise, specific and limited. That is, the Court would need to
know exactly what late-disclosed information is crucial, and why it is important that the
Hilborns be allowed to ask a specific witness about that specific information. If the Court
determines that any deposition must be reopened because of information withheld by
Metropolitan, the Hilborns can request, and the Court will likely impose, appropriate
sanctions against Metropolitan, which could include costs and fees incurred for bringing
'
this motion, any subsequent motion and retaking the depositions.

II.

Motion for Protective Order
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The motion for protective order has been pending for months, but has not been
fully briefed. The parties agreed to try to work toward a resolution of the matter during
the several discovery conferences with Court staff. Although it is possible that the issue is
now fully resolved, it is likely that the Court's decisions here may affect the terms of the
protective order. Accordingly, the Court will deem the motion moot. Metropolitan may
refile the motion or file an amended motion if it still feels it needs Court intervention.
ORDER
IT IS ORDERED:

1.

Plaintiffs' Motion to Compel Complete Responses to Discovery (Dkt. 25) is
GRANTED IN PART and DENIED IN PART as explained above. Metropolitan

shall produce all documents to the Hilboms and provide this Court with any
documents claimed to be privileged for in camera review by no later than 14 days
from the date of this Order.
2.

Defendant's Motion For Protective Order (Dkt. 17) is DEEMED MOOT.

s~i\ c

,,<d·i:\

DATED: November 15, 2013
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DIS'D:·-C:L-...........,-

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
BRENDA HARPER) an individual

~ ....

JAN O8 2012

)

)
)
)
)

Plaintiff,
vs.

HOME DEPOT U.S.A., INC., a Delaware
corporation; ·UPCHURCH, INC. an Idaho
corporation,

Defendants.
_______________

)
)
)

Case No, CV-OC-2011 ~O 4957
ORDERDENYlNG MOTION
FOR PROIBCTIVE ORDER

)
)
)
)
)

Presently before the Court is the defendants t motion for a protective o_rder in which the
defendants ·seek an order e~empting two adjusters• reports from discovery.

BACKGROUND
This case is a personal iajury and property darn.age case that arises out of the allegedly
negligent installation of an exterior door at the plaintiff's, Brenda Harper, residence.

To 2006)

Ms. Harper purchased a door from the defendant Home Depot, which was installed by the
defendant Upchurch. (Complaint, at ,ii[ 9-10). Two years later, Ms. Harper began to experience

asthma. symptoms. (Id., at ,I 12). Another two years later, in 2010, Ms. Harper noticed mold
growing on a wall near the exterior door she purchased from the defendants. (Id., at

,r 13).

Shortly there&fter. Ms. Harper contacted Home Depot, which dispatched two adjusters to inspect

the door. (Id, at 'J 14).
This suit was filed in March 2011, and during the course of discovery, l'y!s. H~r has
requested that the two adjusters and their reports be produced for a deposition duces tecum.

However, the defendants objected on the grounds that adjusters' reports are materials prepared
Order Denying Motion for Protective Order I
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fo anticipation of litigation pxotected by Rule 26(b)(3), Idaho.Rules of Civil Procedure, and filed

a motion for protective order. In support of their motion for protective 01·der. the defonda11ts
filed affidavits of the two adjusters indicating that they both recognized the possibility of
litigation while investigating Ms. Harper's mold problem. (See Affs. of Ron Egland and Deau
.
.
Fiedde1johann).

DISCUSSION

Generally, "parties may obtain discovery regarding any matter, not privileged> which is
relevant to the subject matter involved in the pending actiot:i.' 1 I,R.C.P. 26(b)(l) . However, a

party may not ''obtain discovery of documents and tangible things otherwise. discoverable . . .
prepared in anticipation of ligation or for trial., absent "a showing that the party seeking

discovery has substantial need of the materials ... and, .. is unable without substruttial hardship

to obtain the substantial equivalent of the materials.'' I.R.C.P 26(b)(3). Thus, there is ~n initial
burden. on the paity seeking a protective order to show that the matter sought to be protected was
prepared in auti~ipation of litigation. Once that showing has been made> the burden falls ctt the
parly opposing the motion for protective order to show substantial need.

To show that materials were prepared in anticipation of litigation, there m.ust be a
showing that the matel'ials were produced because of the possibility of litigation. Though the
appellate courts of Idaho have not directly addressed the issue of what "in antfoi_pation of
litigation" means, the federal courts, applying an identical rule, have adopted the ~·because of>

standard for ·cvaluatillg whether a document is· prepared in anticipation of litigation. See, e.g.,
United States v. Richey, 632 F.3d 559, 567~68 (9th Cir. 2011). Under the 1'because of' standardi
a court must determine whether, based on the totality of the circumstances, the materials were
created because of anticipated litigation, and would not have been created in substantiaUy similar
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form but for the prospect of Htigatio11. In re Grand Jury Subpoena, Mark TIJlf, 357 F.3d 900,

907~08 (citing Wright & Miller, 8 Federal Practice & Procedw·e § 2024).
The Court finds that the defenda11ts have not made any showing that the documents

sought by Ms, Harpel' were produced because of the potential of litigation, Messrs. Egland and
FleddeJjohann were dispatched immediately afte~· Ms. Harper reported her mold problem by
Home Depot, approximately one yeal' prior to suit being filed. Their affidavits do not indicate

any s_pecific purpose for their investigation, but because the affidavits indicate that they both had

''the understanding that Ms. H~per~s claim could result in litigation," it suggests that their
primary purpose was not preparing for litigation. Furthermore, neither affidavit indicates that the

documents requested ~ere in any way prepared differently because of the looming specter of

litigation. Consequently, the Comt cannot find that the documents sought by Ms. Hru:per were
preparnd because of potential litigation. Therefore, the Court cannot find that f4e documents

-

sought by Ms. Harper are protected as materials prepared in anticipation of litigation.

CONCLUSION
For the forego!ng reasons, the defendants, motion for protective order is hereby
DENJED.

. .%.,c!
SO ORDERED AND DATED ihisL_ day of Januw:y, 2012.
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Im Summary Report

CLAIM SUMMARY REPORT

FARMERS

N-Negotiations-Demand $485,000; no additional offers. Prior Demand $500,000, GA sent to the insured the undisputed settlement of
$25,000 based on review of the medical information and roundtable discussions with defense council.
Unit Number
Mgmt Note
Created
Activity Type/
Created By Assigned To
Status
Visibility
Date/Time
Action Code

10144131941-2

N

Description:

4/9/10 8:34
AM

Updated Claim
Review

RON
RAMSEY

y

RON
RAMSEY

I-Log

Comments:
NEW INJURY CLAIM IN TIME LIMIT DEMAND
The attached demand letter states Dr. Little has recommended a bilateral occipital neurectomy or the severing of the nerves at the C2
level due to Ms .. Perkins continuing headaches (cost $25,000) and facing additional surgery to remedy the tingling in her arms and
fingers. The letter provides no additional supporting documentation as the relationship to the MVA.
Damage evaluation;
Special damages
Incurred medical specials $53,369
Future Meds N/A
Incurred LOE TBD
Future LOE N/A
Total Special Damages $53,369
.
General Damages $65,000 to $85,000
Gross Total Range Value $118,369 to $138,369
Offsets Underlying Bl/Medical $105,000 to 105,000
Offsets -Comparative Negligence None
Total Damage Range $13,369 to $33,369
Reserve adj made to $33,369; net $8000 Direct UIM; Confirmed Insured in not a Medicare Recipient.
A-Action to Resolution- Ms. Perkins submitted a prior $500,000 policy limit demand that was received on 8/3/09 listing medical
expense of $53,048.62. Review of the records and the result of the limited liability documentation the matter was referred to defense
attorney Jeff Thompson to determine if under Idaho Statute 41-1839 the attached demand was an acceptable Proof of Loss and thus
required payment of the undisputed amount of the claim within 30 days. ( Required in on Idaho UM/UIM claims) Along with the referral
we requested his assistance in reviewing the medical information Additional Comments:as the GA noted areas of concern regarding
causation shoulder treatments, missing medical/billing, and pre-accident records. Attorney Thompson's responded (letter attached)
stating the letter was acceptable Proof of Loss and we needed to evaluate and issue the undisputed settlement payment. He
addressed similar areas of concern in regards to missing medical information which included prior accident records which include
surgery to the same shoulder of the complaints listed in this accident, missing treatment records after the accident from Hands of
Physical Therapy and McMillian Hospital. Overall his net evaluation was for $22,500. Taking into consideration attorney's evaluation
and GAs a undisputed settlement check of $25,000 along with correspondence dated August 25, 2009 with an open invitation to
submit additional information for review. Further review of records noted the insured required no future need for care, no claim for
wage loss or documentation for a loss of consortium claim.
On 4/5/2010 GA received the attached dated March 30, 2010 Time Limit Demand ($485,000) payable by 4/15/10. (The calculations
do not take into account the offset provisions on UIM claims in Idaho nor is her subtraction accurate) The letter reference the alleged
recommended surgery a bilateral occipital neurectomy but provides no svpporting documentation. As noted the previous letter
demands payment of $485,000 by 4/15/2010 or suit will be initiated for contract damages, bad faith damages, prejudgment interest
plus costs and attorney fees.
·

Unit Number

Mgmt Note

Created
Date/Time

Activity Type /
Action Code

Created By

Assigned To

10144131941-2

N

4/9/10 8:33
AM

Updated Claim
Review

RON
RAMSEY

RON
RAMSEY

Description:

a

Status

Visibility

y

I-Log

FARMERS

Report Generated for USWTSW42 on 9/3/2013
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CLAIM SUMMARY REPORT
Unit Number

Mgmt Note

Created
Date/Time

Activity Type /
Action Code

Created By

Assigned To

Status

Visibility

10144131941-2

y

4/2/12 9:48
AM

Case Review

WAYNE
BURKDOL
L

RON
RAMSEY

Done

y

Created By

Assigned To

Status

Visibility

Description:

I-Log Reminder Activity

Comments:
Unit Number

Ron, please provide a current status.
Mgmt Note
Activity Type /
Created
Date/Time
Action Code

10144131941-2

y

Description:

4/2/12 9:48
AM

Case Review

y

WAYNE
BURKDOL
L

I-Log

Comments:
Unit Number

Ron, please provide a current status.
Mgmt Note
Activity Type /
Created
Date/Time
Action Code

10144131941-2

N

3/20/12 4:34
PM

File Direction

Created By

Assigned To

Status

y

RON
RAMSEY

Description:

I-Log

Comments:
Jeff:

Sent copy of initial statement of Ms. Cedillo taken at helppoint

Visibility

The only recorded statement taken from Ms. Cedillo is the initial recording when she reported the accident on 7/22/09 .. Attached is a
copy of the recording. Recently, the service we use for transcription has been placed on hold due to a privacy breach. As a result, I
have been advised the statement cannot be transcribed. I recommend we bum a disc and send a copy to Mr. Steele as I would
expect he would a request a copy anyway.
I listen to the statement Ms. Cedillo reported Mr. Steele's motorcycle sustained $5000 in damage. She reported injuries to her hand
and neck but later she received treatment for her hand and shoulder and needed a C7 fusion. Ms. Cedillo does mentioned discussing
the claim with a couple attorneys but had not decided who she was going to hire. Overall the statement was the call center gathering
information to assign the claim to a claims representative.
Let me know if you should need any additional information.
Ron Ramsey CPCU GCA
HelpPoint Claims Service
208-251-8159 Cell
208-238-5783 Office
[ ] Farmers Insurance Exchange
[ ] Mid-Century Insurance Company
[ ] Fire Insurance Exchange
[ ] Bristol West Insurance Company
[ x] Farmers Insurance Company of Idaho

Unit Number

Mgmt Note

Created
DatefTime

Activity Type/
Action Code

Created By

10144131941-2

N

3/16/12 3:32
PM

File Direction

RON
RAMSEY

a.FARMERS

Assigned To

Report Generated forUSWTSW42 on 9/3/2013

Status

Visibility

y
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EXPERT WITNESSES:

The claims handler will discuss the retention of all experts with the
claims manager and defense counsel and come to an agreement about
the advisability of retaining an expert and which expert is to be
retained. Only qualified experts will be retained and, wherever
possible, the claims handler and counsel will attempt to retain experts
within the venue of the case. Neither the claims handler nor defense
counsel will unilaterally select the expert, but will reach mutual
agreement on that choice.
Retention of experts requires the approval of the office liability or
branch claims manager and must be documented in the claim file.
Experts are rarely needed for soft tissue claims, as the facts concerning
the nature of the injury are rarely in dispute.
As with all experts, the claims handler must discuss retention of a
doctor with the claims manager and defense counsel and come to an
agreement whether it is advisable to retain an expert and which expert
is to be retained.
Per the ATCMP or revised plan timelines, counsel and the assigned
claims handler will have a follow-up planning meeting to discuss the
impact of discovery obtained on current impediments to resolution
identified in the ATCMP. Further, counsel and the claims handler must
discuss any changes to their evaluation of the case at this point in the
litigation, and the claims handler must document that discussion in the
file.

Pre-Trial Preparation and Trial
I. SETTLEMENT CONFERENCE AND PRE-TRIAL REPORTING:

Counsel is required to notify the claims handler of a settlement
conference or trial date as soon as the date is set or rescheduled.
Waiver of a jury trial must be approved by the branch claims manager
or liability claims manager and the client. Authority for trial will be
provided by the branch claims manager or liability claims manager after
the pre-trial roundtable. The PEV of the case must be within the
approving manager's authority to waive a jury trial or grant trial

000257

authority. Files outside the office authority will be escalated to the
Home Office liability manager.
II. TRIAL ATTENDANCE and REPORTING:

Where possible, the assigned claims handler or substitute chosen by the
branch claims manager/liability claims manager will attend the trial to
observe the proceedings, continue to assess the strength of the case,
provide daily updates to the claims management that granted trial
authority, and handle settlement issues.
Each day, the claims handler will provide an update to Management on
that day's proceedings, which will include an assessment of the events,
witnesses and jury perceptions and any effect on our evaluation of the
claim.

Post-Trial Activity and Appeal
Upon receipt of the verdict or award, counsel must promptly report the
outcome to the claims handler by telephone, and the claims handler
will document the conversation and request a Post Trial Report as
necessary. The claims handler will roundtable the file with the
supervisor and/or manager, documenting the roundtable discussion in
the file regarding post trial motions and appeals. Filing of an appeal
must be pre-approved by claims counsel. In addition any appeal that is
filed by another party should be escalated to claims counsel for review
and monitoring.
PANEL COUNSEL BILLING PROCEDURES AND GUIDELINES:
The CR must review all legal billings to determine the reasonableness
of the billings for services provided and to ensure that each activity
billed for was actually performed.

4893.
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DEPARTMENT OF INSURANCE

STATE OF IDAHO

REPORT OF EXAMINATION
of the
FARMERS INSURANCE COMPANY OF IDAHO
(NAlC Company Code 21601)

as of
December 31, 2009
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State ofIdaho

DEPARTMENT OF INSURANCE_
CL. "BlffCH" OTTER

Governor

700 West State Street, 3rd Floor
P.0. Box 83720
.Boise, Idaho 83720-0043

WILI,L\"'J W. DEAL

Dlreclor

Phone (208)334-4250
FAX /i. (208)334-4398

Pocatello, Idaho
May 27, 2011
The Honorable William W. Deal
Director of Insurance
State ofTdaho
700 West State Street
Boise, Idaho 83720
The Honorable Alfred ,v. Gross
Commissioner
Chair, NAIC Financial Condition (.E) Committee
State Corporation Commission
Bureau oflnsurance
Commonwealth of Virginia
P. 0. Box 1157
Richmond, Virginia 23218
The Honorable Christina Urias
Director of Insurance
NAIC Secretary, Western Zone
Arizona Department of Insurance
Phoenix, Arizona
Dear Director, Commissioner and Director:
Pursuant to your instructions, in compliance with Section 41-219(1), Idaho Code, and in accordance
with the practices and procedures promulgated by the National Association of .Insurance
Commissioners (NAIC), we have conducted an examination as of December 31, 2009, of the financial
condition. and corporate affairs of:
Farmers lnsurance Comoany ofldaho
2500 South Fifth A venue
Pocatel lo. Idaho 83204-1923
hereinafter referred to as the "Company," at its offices in Pocatello, Idaho.· The following Report of
Examination is respectfully submitted.

000262

SCOPE OF EXANJINATION
This examination covered the period January 1, 2007, through December 31, 2009. The examination
was conduc1ed at the Pocatello, ldaho office of the Company by examiners from the State of Idaho.
The examination was conducted in accordance with Section 4}-219(1), Idaho Code, the National
Association of Insurance Commissioners (NAIC) Financial Condition Examiners Handbook, the
NAIC 1\1arke1 Regula/ion .Handbook, and the NAIC Accounting Practices and Procedures 1.\,Januai.
All accounts and activities of the Company were considered in accordance with the NAIC's risk-

focused examination process. The Financial Examiners Handbook requires that we plan and perform
the examination to evaluate the financial condition and identify prospective risks of the Company by
obtaining infonnation about the Company including corporate governance, identifying and assessing
inherent risks within the Company and evaluating system controls and procedures used to mitigate
those risks. An examination also includes assessing the principles used and significant estimaies made
by management, as well as evaluating the overall financial statement presentation, managemenfs
compliance with Statutory Accounting Principles and annual statement instructions as governed and
prescribed by Idaho law.
The examination was conducted in conjunction with and concurrently with the examination of ·the
Company's parent entities, Fanners Insurance Exchange. Truck Insurance Exchange, and Fire
Insurance Exchange. The examination of the Exchanges was conducted by the California Department
of Insurance as of December 31, 2009. There was some reliance on the work performed by the
California Department of Insurance.
As part of its examination, the CaHfornia Department of Insurance examined f anners Insurance
Exchange's liability for loss and loss adjustment expenses on an aggregate basis (i.e., on a pooled basis
before business was retroceded back to the pooling agreement participants, including the Company).
The intercompany reinsurance agreement and the reinsurance pool are described in detail under the
captions, MANAGEMENT AND CONTROL and REINSURANCE.
A letter of representation was signed by the Company attesting to its ownership of all assets and to the
nonexistence of unrecorded liabilities or contingent liabilities.
The actuarial review of reserves, related liabilities, and other actuarial items was performed by
American Actuarial Consultants, consulting actuaries, and a risk assessment review of the Company's
jnformation technology systems and controls was performed by Ernst & Young for the California
Department of Insurance.
PRIOR EXAMINATION
The prior financial examination was conducted by the Idaho Department of Insurance covering the
period January l, 2004 through December 31, 2006.
A review was made to ascertain what action was taken by the Company with regard to comments and
recommendations made by the Department in the prior examination report. Unless otherwise
mentioned in the Commenls and Recommendations section of this report, the prior. report exceptions
were adequately addressed by the Company.
000263
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HISTORY Al"\JD DESCRJPTION
General
The Company was organized and incorporated on October 29, 1969 as a stock casualty insurance
company under the name of Farmers Insurance Company of Idaho. The Company commenced
operations on December 31, 1969 conducting multi-line insurance business in ldaho.
The Company was licensed to write business in the State ofldaho. The classes of insurance authorized
to be written were disability, property, marine & transportation, and casualty. Effective January l,
2004, the Company was authorized to \Vrite Workers' Compensation business. The Company has
accredited reinsurer status in the State of Oregon.
·
Effective January l, 1999, the Company became a 0.75 percent participant in an Intercompany
Reinsurance Pooling Agreement with fourteen other affiliated members of Farmers Insurance Group.
The intercompany reinsurance agreement and the reinsurance pool are described in more detail under
the captions, AlANAGElvJENT AND CONTROL and REINSURANCE.
Capital Stock and Paid in Surnlus
At December 31, 20091 the Company had 20,000 authorized shares of common stock at S l 00 par value
each, with 15,040 shares of capital stock issued and outstanding for a total capital of$1,504,000. The
issued and outstanding shares were reconciled to Compa."ly capital stock records, with only minor
differences noted. The issued and outstanding shares at December 31, 2006 were as .follows:
Percent of
Issued Shares Jssued Stock
Farmers Insurance Exchange
Truck Insurance Exchange
Fire Insurance Exchange
Totals

12,040
2,000
LOOO

80.05
13.30

15,040

100.00

6.65

The following exhibit reflects the activity m the capital structure of the Company during the
examination period:
Total
Capital &
Common
Gross Paid 1n &
Paid in and
Shares
Contributed
Issued/
Capital
Contributed
(Redeemed)
Surplus
Surplus
Year
Stock
2006
2007
2008
2009

15,040
15,040
15,040
15,040

$1,504,000
1,504,000
1,504,000
.1,504,000

$33,162,448
33,162,448
33,162,448
33,162,448

$34,666,448
34,666,448
34,666,448
34,666,448

Dividends to Stockholders
During the period January I~ 2007 through December 31, 2009 and subsequent thereto, no dividends
were declared or paid to the Company's stockholders.
000264
3

..

MANAGEMENT AND CONTROL
Insurance Holding Companv System
In December 1988, B.A.T Industries p.1.c. (B.A.T) acquired 100 percent ownership of the Company
through its wholly owned subsidiary, BATUS Financial Services. BATUS Financial Services was then
merged into the Company's current parent, Fanners Group, Inc.
The financial services businesses of B.A.T, which included the Company, were merged with Zurich
Insurance Company in September 1998. The businesses of Zurich Insurance Company and the
financial services businesses of B.A.T were transferred to ZGH, a Swiss holding company located in
Zurich, Switzerland.
In 20001 the ownersh.ip structure of the ultimate controlling person, Zurich Financial Services, ,,vas
simplified by unification of its dual holding company structure under a unification plan. The Company
notified the Department of the Unification Plan and requested a detennination pursuant to Sections 413802(1) and 41-3805{5), Idaho Code. In a letter dated June 8, 2000, the Department determined that a
Fonn A was not required to be filed with respect to the Unification Plan for Zurich Financial Services~
Zurich AJ1ied and Allied Zurich.

an

The Company was a member of insurance holding company system as defined in Section 41-3801,
Idaho Code. The Ultimate Controlling Persons within the holding company system was Zurich
Financial Services and Farmers Jnsurance Exchange as shown in the following abridged organizational
chart:
Zurich Financial Services
(~wiss top holding company)
I
100.00%

I

--

Zurich Financial Services
(Swiss holding company)
J0.375%

Zurich lnsurance Company
(Swiss holding company)
87.90%

,---

Zurich RegCaP Funding
Limited Partnerships
1.725%

Fanners Group, Inc.
(Nevada)*

.
Fire Insurance Exchange
(California)
6.70%

Farmers Insurance Exchange
(California)
80.00%

Truck Insurance Exchange
(California)
13.30%

Farmers Insurance Company of
Idaho
(Idaho)
• Fanners Group. lnc. has a management relationship with Fire lnsurance Exchange, Farmers Insurance Exchange, and
Truck lnsurance Exchange.
000265
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Zurich Financial Services is a publicly traded Swiss holding company listed on the Swiss Exchange.
Farmers Insurance Exchange is a California domiciled inter-insurance exchange ov.rned by its
pol icyholders.
Company records indicated no one person or entity had the power to direct the management of the
ultimate parent noted in the previous chart.
The Form B Insurance Holding Company System Registration Statements for the years 2007 through
2009 were·examined. A revie"v of the Company's latest Form B Registration Statement showed it had
been filed with the ldaho Department of Insurance on May 26, 2010 and appeared to be cun-ent and
valid.
Directors
The following persons were the duly elected members of the Board of Directors at December 31, 2009:
Name and Business Address

Principal Occupation

Barry Paul Waooener
oe
Pocatello, ldaho

President
Executive Director, Pocatello Service Center

Thomas George Powe]]
Pocatello, Idaho

Kris Ueland Pacey
Boise, Idaho

. . Financial Analyst
Vice President
Executive Director, Idaho State Office

Davfd Sha\vn Price
Pocatello, Idaho

Executive Director

Jeffery John Dailey
Los Angeles, California

Vice President,
Chief Financial Officer, Farmers Group, Jnc.

Ronald Gregory Myhan
Los Angeles, California

Executive· Vice President and
Officer, Farmers Group, Inc. -·

Frank Robert Woudstra

President, Chief Executive Officer
Farmers Group, Inc.

Los Angeles, California

Treasurer

000266
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Officers:
The foHo~ing persons were serving as officers of the Company at December 31, 2009:
Barry Paul Waggener

President
Executive Director, Pocatello Service Center

Ronald Gregory Myhan

Executive Vice President and Treasurer

Daren Eugene Hohl

Secretary

Frank Robert Woudstra

Vice President, Chief Executive Officer,
Fanners Group, Inc.

Kris Ueland Pacey

Vice Presidem and .Executive Director. ldaho State Office

Frank Joseph Ceglar, Jr.

Vice President

Bryan Francis Jvturphy

Vice President, Chief Claims Officer

Jeffery John Dailey

Vice President

Mhayse Gokul Samalya

Vice President, President Farmers Business Insurance

Dan Curtis Dunmoyer

Vice President

James Leslie Nutting

Vice President

Scott Robert Lindquist

Vice President,
Chief Financial Officer, Farmers Group, Inc.

The Company does not have any employees. All officers are employees of Farmers Group, Inc.
Committees
The Board annually appointed the Executive Committee.
committees at December 31, 2009 were as fol1ows:

Indjviduals serving on their respective

Executive Committee
Barry Paul Waggener
Thomas George Powell
Corporate Governance
The Company's corporate governance act1V1ty was evaluated in conjunction with examination
planning. This activity is comprised of three major sub-components: organizational structure (includes
assignment of authority and responsibility), assessment of the board of directors, and management
assessment.
000267
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In order to better assess corporate governance, interviews were held with the following key Board and
management personnel:
Name
- ~ \Vag2.ener
Thomas Powell
Frank Robert Woudstra
Ronald Mvhan
Jeffery Dailey
! Scott Lindquist
l\-lhayse Samalxa
Lazslo Hercdy
James Nuning
Paula Garavaglia
Frank Ceclar, Jr.
Bryan Murphy
I Mike McKenna
I Frederick Kruse
John Tsu-Cha Wuo
I Derek Gullage
Deborah Aldredge

I

Title
President and Director
Financial Analyst and Director
VP - President and CEO of Exchanges and Director
I VP & Treasurer and Director
VP - President Personal Lines and Director
VP-CFO
VP - President Business {CommerciaQ Lines
VP-Chief lnvestmenl Officer
VP & Chief Actuary
Chief Risk Officer
VP & General Counsel
VP - Chjef Cla.ims Officer
VP - Group Audit and Regional Audit
Chainnan - Board of Governors
Board of Governors Member
VP - Reinsurance
VP - HR Business Partners

-----

Based on interviews of the above key management and Board members, it appears that the Company's
executive management is aware of and fully understands their responsibilities and duties. Job
descriptions for key executives and management positions were also reviewed. Information learned in
the corporate interviews correlated to the job descriptions of those interviewed in alJ material respects.
Executive and upper management are aware of their duties and responsibilities, which correspond to
job descriptions provided for review. The aforementioned duties and responsibilities appear to have
be.en implemented by diligent and competent executive management.
·
Based on a review of the Company's organizational chart, management interviews and discussions,
and examination observations, it appears that the Company has a .sound organizational structure in
place. The structure is properly centralized, .flexible and updated when needed, and facilitates the flow
of infonnation - both upstream and downstream.
At the functional level, it appears there is appropriate separation of duties. Furthennore, the
organizational chart appears to be flexible and is periodically reviewed and modified, as appropriate,
for changing conditions.
Overall, it appears that the Company's Board of Directors utilizes independent judgment and
evaluation in their decision making and o:versight functions. It also appears the Board meets the duty
of care and duty of loyalty standards in fulfilling their corporate obligations. The examination
concludes that the corporate governance structure in place at the Company is strong and enterprisewide, and includes risk mitigation strategies for all key activities.
Conflict oflnterest
The Company has a conflict of interest policy in place that requires directors, officers, and key
employees to annually complete a conflict of interest statement. The statements completed during the
period January I, 2007, through December 31, 2009 appeared to appropriately disclose any possible
conflicts of interest. Any conflicts noted are reviewed by the legaJ department ofFanners Group.
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Contracts and Azreements
The Company had the following agreement in effect at December 31, 2009:
fntercomoanv Reinsurance Pooling Agreement .
The Company, along with 14 of its affiliates, participated in an intercompany reinsurance pooling
agreement whereby a fixed percentage of the Reinsurance Portfolio and related expenses were pooled
in the following percentages:
·
Farmers Insurance Exchange
Truck Insurance Exchange
Fire fnsurance Exchange
Farmers Insurance Company ·or Oregon
Fanners Insurance Company of Washington
Mid-Century Insurance Company
Texas Fanners Insurance Company
Fa.i-mers Insurance of Columbus, Inc.
Civic Property and Casualty Company
Exact Property and Casualty Company
Neighborhood Spirit Property and Casualty Company
Farmers Insurance Company~ Inc.
Illinois Farmers Insurance Company
Farmers New Century Insurance Company
Farmers Insurance Company of Idaho
Total:

51.75%
7.75%
7.50%
7.00%
2.00%
16.00%
1.00%
l.00%
1.00%
1.00%
1.00%
:75%
.75%
.75%
.75%

100.00%

The agreement has been in existence since 1985, and was last amended in 1999. However, the
Company did not join the pool and assume business until January 1: 1~99. Terms of the agreement
ca11 for alJ premiums and losses of the subsidiaries in the pool to be ceded to Fanners Insurance
Exchange; then, premium earned, unearned premium, losses and loss adjustment expenses were
- retroceded back to the subsidiaries in the respective percentages as noted above. The agreement also
called for the Company to bear its percentage of the pool for expenses applicable to all covered risks
including, but not limited to, loss adjustment expenses, taxes, the cost of reinsurance and a11 other
underwriting expenses.
..

The agreement also provided for settlement of intercompany balances between pool members on a not
less than monthly basis within thirty days of the closing date. Examination of the Company's practices
revealed that balances were being settled on a monthly basis.
As previously stated, the Company does not have its own employees, but instead is a party to the

intercompany reinsurance agreement with Fanners Insurance Exchange, as described above. Under
this agreement, Farmer~ Insurance Exchange assumed 100 percent of the Company's direct business.
Rather than utilizing separate written service agreements, the services and related fees were anticipated
and covered under the broader due to the reinsurer category of the intercompany reinsurance pooling
agreement. Currently Farmers Insurance Exchange provides the claims, adjusting services and
outsources the remaining management services, including staffing and occupancy to Farmers Group,
Inc.
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Farmers Group, Inc., the Attorney-In-Fact for the Exchanges provided al1 operating services, except
claims adjustment services, to Farmers Insurance Exchange and the two affiliated Exchanges (Fire
Insurance Exchange and Truck Insurance Exchange) pursuant to the subscription agreements signed
by each individual policyholder of the Exchange(s). There were no such subscription agreement forms
applicable between the Company's policyholders and Farmers Group, Inc., as the Company's
relationship is with Fanne~ .Insurance Exchange and not Fanners Group, Inc.
Farmers Insurance Exchange staffed a claims department to adjust its o,Nn claims and to adjust the
claims of the Company and certain of its affiliated jnsurance companies.
Service Agreement
TI1e Company entered into a service agreement with Farmers Insurance Exchange effective March 1,
2005. The agreement is in force continuously for five years until terminated by either party giving
ninety days WTitten notice. Under the agreement, Farrners provides1 or arranges for the provision of
certain services on behalf of the Company. The Company pays all costs and expenses actually
incurred by Fanners for providing or arranging for provision of such services on a .monthly basis.
The types of services provided under the agreement are as follows:
Prepare insurance policies, calculate premiums required, calculate commissions and arrange for
payments of commissions to agents.
• Receive applications for insurance, undenvriting applications and issue policies.
• Monitor adequate po1icyholder and agent records.
• .Bill policyholders for monies due, properly record and account for monies recejved.
• Prepare all fonns required to administer Company.
• Provide claims adjustment services.
• Provide/arrange for third party advisors to provide investment services at the rate of0.125% of net
assets.
• Such other services required deemed necessary to render services to poHcyholde~s.
•

The agreement was filed with the Department on June 29, 2005 pursuant to Section 41-3807, Idaho
Code and IDAPA 18.01 .23. In a letter to the Company dated July 5, 2005, the Department had not
objections to the proposed agreement.
Ta"< Sharine Agreement
Effective February 9, 1997, a tax sharing agreement was executed between Fanners Insurance
Exchange and its subsidiaries of which the Company was included. Under the agreement, the tax
liability was computed on a separate return basis. When the Group benefited from losses or tax credits
from a particular member, that member was compensated accordingly. Compensation was made the
month fo)lowing the accrual period based upon the amounts reflected in the monthly tax accruals or
related schedules. However, the final settlement shall be made forty-five days after the .filing date of
the consolidated return.
The tax sharing agreement was revised on July 25, 2000 to include Foremost Group of Companies
joining the consolidated group and to change the name of Fanners Direct Insurance Company to
Fanners New Century Insurance Company.
Effective July 2, 2007, the tax sharing agreement was revised to include Bristol West Holdings, Inc.
and other companies. The agreement was submitted to the Idaho Department of Insurance.
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Investment Yianagernent and Services Agreements
Effective July 1, 1998, Scudder Kemper Investments, Inc. was appointed by Farmers Group, Inc. as the
investment manager of portfolios for Fanners, Fire and Truck Insurance Exchanges, including Farmers
Group, Inc. AU investments \\'ere held for safekeeping in accordance with the terms of the Custody
Agreement with JP Morgan Chase. A report on the performance of each portfolio was fumished to
Farmers Group, Inc. within fifteen days of the end of each month. The investment manager
maintained ful I records of al I transactions effected for each portfolio.
The agreement may be terminated by Farmers Group, Inc. or the investment manager upon 90 days
notice, subject to completion and settlement of any transactions already initiated in the portfolio, and
payment by Farmers Group, Inc. within ten days following the termination date of all fees remaining
unpaid. Farmers Group, Inc. may tem1inate this agreement immediately if, i,...-1 the reasonable opinion
of Fanners Group, Inc., the investment manager's performance under this agreement is not consistent
with Fanners Group, Inc. 's performance of its obligations.
Effective November 4, 1998, Scudder Kemper Investments, Inc. entered into a Service Level
Agreement with its affiliate, Centre Investment Services Limited to pro,.,ide accounting and reporting
services in connection with Fanner Group, Inc. investment portfolios including Securities Valuation
Office reporting. Scudder Kemper Investment, Inc. was given the authority to vote the proxies of the
common stock for Fanners Group, Inc.
1n 2001, Centre Investment Services Limited changed its name to Zurich Investment Services Limited.
All Fanners related entities continued to receive the investment services from Zurich Investment
Services Limited.

In 2002, Scudder Kemper Investments, Inc. was acquired by Deutsche Bank and thereby joined with
Deut5che Asset Management, a division of Deutsche Bank. Subsequently, Deutsche Asset
Management has been providing investment management services to Farmers, Fire, and Truck
Insurance Exchanges along with Fanners Group, Inc.
Per the Company, 10/14/10, no changes were made to any of these agreements.
CORPORATE RECORDS
Articles oflncorporation and Bylaws
During the examination period, the Company's Articles of Incorporation and Bylaws were amended to
confonn. with current Idaho law. Under the amended Articles and Bylaws, Directors may, but are no
longer required to, be shareholders of the Company. It was discovered that the Company had not filed
the aforementioned amendments with the DOI. During the examination fieldwork, the Company filed
the amendments to the Articles oflncorporation and the Bylaws. These were approved by the DOI on
December 13, 2010. It is recommended that in the future the Company file amended Articles of
Incorporation and Bylaws with the Idaho DOI in a timely manner.
Minutes of Meetings
A review of the minutes of the meetings of the Shareholders, the Board of Directors, and the various
committees for the period January 1, 2007 through December 31, 2009 and subsequent
thereto,
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indicated compliance \\1th the Articles of Incorporation and Byla\\;'S with respect to the election of the
Board of Directors and Officers, and the election or appointment of Committee members.
This review of the minutes also indicated that a quorum was present at al} Shareholders' and Board of
Directors' meetings held during the examination period and that significant Company transactions and
events were properly authorized.
(nvestment transactions were approved in compliance with Section 41-704, Idaho Code. Furthennore,
the Company maintained records of its investments in conformity with Section 41-705, Idaho Code.
The Board of Directors certified that they had received a copy of the Company's December 31, 2003
Report of Examination and Order Adopting the Report of Examination dated October 27, 2005.
FIDELITY BOND Ai'\/TI OTHER INSURANCE
Insurance coverage for the protection of the Company was maintained throughout the period under
examination.
The Company was included as an insured under the financial institution bond maintained by Farmers
Group, Inc. The bond provided up to $15,000,000 per occurrence with a $30,000,000 aggregate limit
of liability against losses from acts of dishonesty and fraud by Fanners' employees. The protection of
the financial institution bond met the suggested minimum limits-recommended by the NAIC Financial
Condition £1:aminers Handbook.
The Company was also included under various insurance policies issued to Farmers Group, Inc. for
automobile/general liability and supplemental automobile; umbre11a liability; employee fidelity
insurance; mortgage impainnent insurance; investment property insurance; fiduciary/employee benefit
Hability insurance; operating property insurance; directors and officers insurance; and workers'
compensation insurance.
The insurance carriers providing coverage to the Company were licensed or otherwise authorized in
the State of Idaho.
PENSION. STOCK OWN"ERSHIP Al'\lD INSURANCE PLA.t'\lS
As previously stated, the Company does not have any employees, and therefore has no direct liability
for employee benefits. However, the Company was charged its allocable share of contributions in the
foJlowing plans sponsored by its parent through the intercompany reinsurance agreement.
Pension PJan
Farmers Insurance Exchange and certain of the Fanners Property and CasuaJty Companies participate
in two non-contributory retirement plans: the Regular Plan and the Restoration Plan sponsored by
Fanners Group, Inc.
The Regular Plan covers substantially all employees of the Farmers Property and Casualty Companies
and Farmers Group Inc. and its subsidiaries who have reached age twenty-one and have rendered one
year of service. Benefits are based on years of service and the employees' compensation during the
last five years of employment.
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The Restoration Plan provides supplemental retirement benefits for certain key employees of the
Farmers Property and Casualty Companies and Farmers Group Inc. and its subsidiaries.
Infonnation regarding the Regular a.nd Restoration Plans funded status is not developed separately.
Farmers Insurance Exchange has no legal obligation for benefits under this _plan.
Profit Sharimz Plan
Farmers insurance Exchange and certain of the Farmers Property and Casualty Companies had t\:vo
pro.fit sharing plans sponsored by Fanners Group, Inc. which were discontinued as of December 31,
2008. The Defe1Ted Profit Sharing Plan was limited to 10% of pretax earnings, as adjusted, or a
maximum of 15% of the annual salary or wages paid to the eligible employee and provided for an
annual payment by Fanners Group, Inc to a trust for eventual payment to employees a'> provided in the
plan. The Cash Profit Sharing Plan provided for annual cash distributions Hmited to 5% of pretax
earnings, as adjusted, or 5% of the annual salary or wages paid or accrued to the eligible employee.
Effective January 1, 2009, the existing profit sharing programs (described above) were replaced by a
new Short tem1 Incentive Program (STIP) and a 401 (k) Savings Plan, both ~-ponsored by Fanners
Group, lnc. The STlP is a performance-based plan that provides an annual incentive pay based on the
achievement of certain Farmers Property and Casualty Companies' goals and individual employee
performance. Regarding the 40 I (k) Savings Plan, contributfons are made by eligible employees up to
a yearly max.irnum allowable a~ defined by the Internal Revenue Service.
Fanners Insurance
Exchange and certain Fanners Companies match eligible employees' contributions up to 6% of earned
base pay.
Postretirement Benefits
Farmers Insurance Exchange and certain of the Farmers Property and Casualty Companies provide
certain postretfrement benefits to retired employees. The postretirement medical benefits plan is a
contributory defined benefit plan for employees who were retired or who were eligible for early
retirement as of January 1, 1991, and is a contributory defined dollar plan for all other employees
retiring after January I, 199.l. Health benefits are provided for all employees who participated in the
group medical benefits plan for 10 years immediately preceding early retirement at age 55 or later. A
life insurance benefit of $5,000 is provided at no cost to retirees who maintained supplemental life
insurance coverage for IO years immediately preceding retirement at age 55 or later. There are no
asserts allocated to this plan.
·
The following plans are offered to agents and district managers:
Fanners Aeency Force Deferred Compensation Plan
On June 1, 2004, Farmers Insurance Exchange and certain of the Farmers Property and Casualty
Companies implemented a tax-deferred savings plan for its agents and district managers which allowed
eligible participants to defer up to 50 percent of their auto new commissions into a deferred
compensation program. To be eligible to participate in the plan, a full-time agent must have completed
six months of service and qualifying participants are vested 100 percent on their accrued benefit at all
times. This Plan is not subject to ERJSA and is not intended to be a qualified plan.
The program is admirustered by TBG Financial, a third party administrator, and the maximum
qualifying deferred amount allowed in any plan year per each participating sponsor is $5 million.
Fund balances are monitored monthly and investment earnings in the deferred compensation liability
account are credited (or debited) to the account balances.
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In conjunction with the Fanners Agency Force Deferred Compensation Pla~ Farmers Insurance
Exchange and certain of the Fanners Property and Casualty Companies purchased a Variable Group
Life insurance policy for certain employees, with the Company named as beneficiary. The policy
pro"ides a life insurance benefit of $50,000 at no cost to those qualifying officers and employees who
voluntarily chose to become insured. There are no cash surrender values .for the participating
employees. The cash surrender vaJue of the policy was reported as an asset on the balance sheet of the
Company.
TERRITORY AND PLAN OF OPERATION
The Company was authorized to transact disabiJity, property, marine & transportation, casualty,
Workers' Compensation: and surety business in the State of Idaho. The Company had accredited
reinsurer status_ in the State of Oregon and the State of California.
The Company's business was marketed through a captive agency force of approximately 468 agents
and/or agencies. Review of the active producer docu.l!lentation indicated that all producers marketing
auto and fire policies through the Company \Vere properly licensed and appointed. It was also
detennined that the Department was notified within the prescribed time required by statute.

STATUTORY AND SPECIALDEPOSlTS
As of December 31, 2009, the Company had provided the following statutory and special deposits.
The statutory deposit was held in trust for the protection of all of the Company's policyholders and/or
creditors through the of.flee of the Director of Insurance. The workers' compensation deposit was not
held for the benefit of all policyholders. This deposit was maintained for the 1daho Industrial
Commission and was on deposit with the State ofldaho Treasury Department.
Par
Value

Description
Idaho De12artment of Insurance
Boise .Idaho Independent School District., 5%, due
7/30/2012, CUSIP Number 097437LU9
Idaho Industrial Commission
Canyon County Idaho SC, 4.75% due 7/30/11,
CUSlP Number l 38789FE7
Totals:

Statement
Value

Market
Value

$1,000,000

$1,021,544

$1,106,2) 0

250.000

255.390

263.370

,$J.25Q 2QQO

$1,276.i2.3..1

~J.~369,5.8.Q

The above securities were held in compliance with Sections 4 l-316A and 41-811 1 Idaho Code.
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GROWTH OF THE COMPANY
The Company's Growth for the years indicated, as taken from itS Annual Statements (or as adjusted by the examination

report) is shown in the following schedule:

Admitted
Year
Assets
Liabilities
2006 * S157,517,658
$102,585,788
17.l ,0 18,632
l 10,626,460
2007
109,687,053
2008
l 71,078,655
2009 * $166,851,383
$100,537)75
* As determined by Examination

Capital &
Surplus
$54,931,870
60,392,171
61,391,601
$66,3 14,008

Net Income
$5,509,941
5,21.5,822
1,622,525
$4,741,144

LOSS EXPERIENCE
The following exhibit reflects the annual underwriting results of the Company since 2006. The amounts were derjved from
the Company's filed Annual Statements and the current and prior examination reports. as indicated.

Total
Loss/UW
Premiums
Losses
Expenses
Losses &
Exoenses
Year
Earned
Incurred
Incurred
2006 ·* $85,431,724 $47,380,331 $34,359,437 $81,739,768
8,564,542
92,578,167 . 53,103,200
91~667,741
2007
38,197,337 95,840)30
2008
91,620,372
57,643,393
2009 -t: S7 6,251,828 $41,3 I 9,229 $32,317,857 $73,6371086
*As determined by Examination

Ratio to
Premiums
Earned
95.67%
99.02%
104.61 %
96.57%

REINSURANCE
The Company's reinsurance is transacted through an intercompany pooling agreement with its parent,
Farmers Insurance Exchange .. Farmers Insurance Exchange was designated as the lead company over
the affiHates participating in the pool. Under the terms of the pooling agreement, Farmers Insurance
Exchange assumed 100 percent of the business ""'Titten by all members of the Farmers Property and
Casualty Group, except for the business written by Fanners Reinsurance Company. The business was
then retroceded to the participating insurers according to their respective participating percentages.
The Company's share.of the assumed pool business was O.75 percent during the examination period.
The pooHng agreement contained a satisfactory insolvency clause and provided for risk transfer in
accordance with the requirements of SSAP No. 62.
Fanners Insurance Exchange had various reinsurance agreements v..ith outside reinsurers and its
affiliates; however, the Company was not a party to any other reinsurance agreements on a direct basis.
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fNSURA.NCE PRODUCTS AJ"\fD RELATED PRACTICES
Policv Forms and Underwriting
Auto coverage plans are available for all forms of motorized vehicles including motorhomes,
motorcycles. and all-terrain vehicles in addition to automobiles. Fire coverage plans include
homeo"yners, rental, and landlord packages.
Farmers Insurance Company of Idaho limjts its marketing to automobile and fire coverage, and does
not \vTite commercial, workers' compensation or life coverage.
Farmers Insurance Company of Idaho does not directly wTite commercial or workers' compensation
business.. However, these coverages are assumed under the reinsurance pooling agreement~ The
Company participates in an inter-company pooling reinsurance agreement. Under this agreement, the
<:;ompany cedes 100 percent of business wTitten to the pool and assumes its participation (.75%) back
from the pool. By doing so, the Company takes on its pro_portionate share of risks from other states
such as California) Texas, and Illinois, among others.
The underwriting and rating manuals for both homem,v11ers and automobile policies were reviewed.
The Company's underwriting manuals are comprehensive and well defined. No exceptions were
found.
Gramm-Leach-Blilev Act
The Company annually sends out Privacy Notices infonning policyholders of their rights, and
expJainfog with whom infonnation is shared and of their right to opt out. The Company is in
compliance with Idaho Code.
Credit Scoring
· · The Company researched and developed a credit scoring model called Fire & Auto Combined
Evaluation Tool (FACET). The infom1ation provided is proprietary, and therefore~ not included in the
examination documentation. The Company's credit scoring model is used to develop the FARA
(Fanners Automobile Risk Assessment) and FPRA (Farmers Property Risk Assessment).
Manual re-calculations were performed on all new business and renewals to determine the realized
impact of the credit score on the premium charged. The credit scores were reviewed by the Idaho
Department of Insurance. The Company's proprietary credit model was found in compliance as long
as the Luxury Vehicle Factor was set at LOO (credit neutral) for all tiers and all scenarios.
Treatment of Policvholders
Claims
Statistical samples of paid auto and fire claims were pulled using a random number generator. The
sample size was detennined to give a 95% confidence level. These were reviewed to determine
whether coverages were in-force at the date of loss, the claims was properly acknowledged and paid
timely, among other things. The review of paid fire claims, however, indicated that aU claims in this
business line were properly paid in a timely manner. ·
The review of auto and fire claims indicated that all claims were properly closed based on policy
coverage or other processes such as re-keying and settling under another claim number.
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Complaints
The Company maintained complaint handling procedures and a complaint register as required by
Section 41-1330, Idaho Code. No exceptions were found in the Company's.handling of complaints.
The Company bad established procedures to report fraudulent claims as required under Section 41-290,
Idaho Code.
Advertising and Sales Material
Farmer's generic advertisements are used in the multi-media market, including print and commercials.
The materials consisted of paper black and white brochures that described coverages, customer service,
claims, and driving safety programs.
The examiner revie\:ved generic advertisements used by Fanners insurance.
Company of Idaho does not have any advertising whjch is specific to Idaho.

Farmers Insurance

The Fanners website provides general infonnation consumers need to kno\v about auto and
homeowner's insurance, as well as links to explanations regarding premium costs, types of insurance
coverages, how to file a claim, and how to find an agent The website also provides information on
different safety and protection issues.
The review of the Company's advertising and sales materials indkated that the materials and the
information on the Internet were not deceptive or misleading.
ACCOUNTS A!'-TD RECORDS
General Accounting
Farmers Group, Inc. and the Company utilized the accounting system, SAP, for general ledger
transactions, accounts payable processing, asset accounting, and internal financial reporting. This
package was customized and implemented with PricewaterhouseCoopers and IBM as consultants. The
Company utilized Wings soft\vare to compile its annual statements.
Various records were maintained at the Company's statutory home office; however, certain accounting
records, supporting workpapers and documents for the annual statements were maintained at the
Company's parent office located in Los Angeles, California. The following records were not
maintained in Idaho during the current examination:
•
•
•
•

SAS 70 Reports
Detailed listing of privately placed securities
Federal tax filing
Jntercompany tax agreement and supporting federal tax schedules

lnformation Systems Review
The California Department of Insurance engaged an independent auditing firm to review the parent
company's information systems department and controls. Although several control deficiencies were
noted, there do not appear to be any significant control issues that have not been responded to by the
parent company.
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Indeoendent Accountants
The annual independent audits of the Company for the years 2007 through 2009 were performed by
PricewaterhouseCoopers (PWC) LLP, Los Angeles, California. The financial statements in each
report were on a statutory basis. Beginning in 2009, the audit performed by PWC was consolidated
with the other companies w.ithin the Farmers Insurance Exchange group. The Idaho Department of
Insurance conducted its own planning meeting regarding Farmers Insurance Company of Idaho with
representatives of PWCi in addition to relying on the California Department's review of CPA
work papers.
Actuarial Opinion
The policy reserves and related actuarial items were calculated by the Company and reviewed by
James L. Nutting, FCAS, MAAA, Corporate Actuary of the Company. The December 31, 2009
statement of opinion issued stated that the amounts carried in the balance sheet: (a) are computed in
accordance with accepted actuarial standards and principles; (b) make a reasona&le provision for all
unpaid loss and loss adjustment expense obligations of the Company under terms of its policies and
agreements; and (c) meet the insurance laws of the state ofldaho.
The identified actuarial- items in the Annual Statement were as foUows:
Reserve for unpaid losses (Page 3, Line 1)

$41,111,728

Reserve for unpaid loss adjustment expenses (Page, 3 Line 3)

12,163,912

Reserve for unpaid losses - direct and assumed
(Schedule P., Part 1, total of Columns 13 and 15)

55,113,000

Reserve for unprud loss adjustment expenses - direct and assumed
(Schedule P, Part l, total of Columns 17_, 19, and 21)

13,775,000

See also Note I of NOTES TO FINANCIAL STATEMENTS later in this report regarding the
California Department oflnsurance's actuarial review of the Company's loss reserves.
As previously reported, the Company is part of an intercompany pooling arrangement with other
affiliates of the Farmers Insurance Group of Companies. Premiums and losses were allocated to the
Company based on its assigned percentage of the total pool. Analysis of the reserve items identified
above has been performed by the actuary for all pool companies combined.
Anticipated net salvage and subrogation were included as a reduction to loss reserves shown above.
As of December 31, 2009, the amount of the reduction v.--as $2,130,000.
A tabular discount was included as a re<luction to loss reserves as reported in Schedule Pin the amount
of$54,733.
The Company participated in various voluntary and involuntary underwriting pools and associations.
The Company's share of the net reserves held for such pools was $1 I 8,283, and was reflected in the
reserves for unpaid losses and unpaid loss adjustment expenses noted above.
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The .net reserves for losses and loss adjustment expenses that the Company carried for asbestos
liabilities and environmental liabilities were $208,665 and S681,893, respectively. Those reserves
were included in the liability for unpaid losses and unpaid loss adjustment expenses a.T1d were disclosed
in the Notes to Financial Statements.
The total reserves for losses and loss adjustment expenses that the Company carried for the claimsmade extended loss and expense reserves and which were reported in the Schedule P Interrogatories

\Vere zero.
Since the Company cedes 100% of its business to Fmmers Group, the reserves represent the retroceded
reserves based on the amount of the Company's participation in the pooled business reinsurance. The
underlying pooled claims-paid data regarding Idaho specific claims for the Company were reviewed by
the Idaho examiner during the exami:nation and no exceptions were. noted.
FINANCIAL STATEMENTS
The financial section of this report contains the following statements:
• Assets as of December 31, 2009
• Liabilities, Surplus and Other Funds as of December 31, 2009
• Statement of Income, Fo.r the Year Ending December 31. 2009
• Capital and Surplus Account, For the Year Ending December 31, 2009
• Reconciliation of Capital and Surplus, December 31, 2005 through December 31, 2009
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ASSETS
As of December 31. 2009

Bonds
Cash, cash equivalents and short-tern, invesm1ents
Investment income due and accrued

Premiums and considerations:
Uncollected premiums and agents' balances in the
course of collection
Deferred premiums, agents' balances and
installments booked but deferred and not yet due
Accrued retrospective premium
Amounts recoverable from reinsurcrs
Net deferred tax asset
Business~owned life insurance·- cash value
Totals

Per Company
Nonadm itted
Assets
Assets
S 124,899,754
S
0
12,397,067
0
1,250,983
0

0

Per
Examination
Net
Admined
Sl24,899,754
12,397,067
1,250,983

Exam11ation
Adjustments
0

3,540,106

753,298

0

2,786,808

15,857,093
28,511
5,279,671
4,979,532
298,118

0
0
0
923,]54

0
0
0

0

0
0

15,857,093
28)511
5,279,671
4,056,378
295,118

s16s.s:n.s:u

~616~

i===.,,,2

~16~85.1,3.81.

LIABILITIES) SURPLUS AJ.'-JD OTHER FUNDS
As of December 31. 2009
Per ComQanx
Losses (Note l)
Reinsurance payable on paid loss and Joss adjustment expenses
Loss adjustment expenses (Note l)
Taxes. licenses and fees
Unearned premiums
Advance premium
Dividends declared and unpaid: Policyholders
Ceded reinsurance premiums payable (net of ceding commissions)
Payable to parent, subsidiaries and affiliates
Aggregate write-ins for liabilities:
Accounts payable
Deferred agent/DM compensation liabiHty
Pooled share of unauthorized reinsurance
Total liabilities

608,508
323,512
)06,174
$J.P,.Q.,ill~

Common capital stock
Gross paid in and contributed surplus
Unassigned funds (surplus)
Surplus as regards policyholders

1,504,000
33,162,448
Jl.~47,560
$ 66.J 14,008

$lg6.18S. l.J SJ

S4l,I 11,728
4,663,792
12,163,912
(17,852)
31,535,691
736,090
23,074·
4,849,349
4,433,397

$

Totals

Examjnation
Adjustments
$
0
0
0
0
0
0
0
0
0

Per
Examination

0
0
0

608,508
323,512
106.174

$100.537.375

$

s

$4 l, ll l,728
4,663,792
12,163,912
(17,852)
31,535,691
736,090
23,074
4,849,349
4,433,397

s

~

0
0
0
0

1,504,000
33,162,448
J],647,560
$ 66,314,008

i

0

~166A:851J,~J
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STATEMENT OF INCOME
For the Year .Endin2 December 31. 2009
UNDE.RWRJTTNG INCOME
- -Premiums earned
Deductions:
Losses incurred
Loss expenses incurred
Other undenvriting expenses incurred
Total unden\-Titing deductions
Net undenvTiting gain

Per
Comoanv
S76_25 l,828

.Examination
Adiustments

$41,319,229
8,571,200
23,746,657
$73,637,086

S

0
0
0
s____""""o
_s_ _ _ o

S73,637,0~6
$ 2,614.742

S4,785,634
,_194,750

S

$4,785,634

s 2.614,742

0

$

Per
Examination
$76,251,828
$41,319,229
8,571,200
23,746,657

INVESTMENT INCOME

Net investment income earned
Net realized capital losses
Net investment gain

s4,9so.Js4

O
0

s___o

194,750
$4,980,384

OTHER .INCOlvIE
0
0

S (776,203)

(357,437)

0

(296,234)

0

(357>437)
(296,234)

(189,291)

0

(189,291)

(3.630)
$ (985.552)

0

(776,203)

Net loss from agents' or premium balances charged off
Finance and service charges not included in premiums
Aggregate write-ins for miscellaneous income
MiscelJaneous (expense)/income
Pooled share ofrestrucruring costs
Pooled share of uncollectible/installment premium receivable
balances charged off
Premiums for business-owned life insurance
Total other income
Net income before dividends to policyholders and before federal and
foreign income taxes
Dividends to policyholders
Net income after dividends to policyholders and before federal and
foreign income taxes
Federal and foreign income taxes incurred
Rounding

$

Net income (loss)

s 4 14 ),]44

$

637,243

S 6,596,510
1,855,367
l

S

(3,63Q}

S (985,552)

.aa,.$_ __

S 6,609,574
13.064

637,243

0
0

$6,609,574

0

$6,596,510

13,064

1,855,367
0

==~o

~4.]41,144

Per
Companv
S6 J,39 l,60 I

Examination
Changes
$
0

Per
Examination
$61,391.601

$4,741,144
(325,536)
(40,656)
143,439
169,924

$

0

$4,741,144

0

0

(325,536)
(40,656)

0
0

169,924

_..,,$

CAP ITAL AND SURPLUS ACCOUNT
For the Year Ending December 31. 2009

Surplus as regards policyholders, December 3 l, 2008
GAINS AND (LOSSES) IN SURPLUS
Net income
Change in unrealized gains or (losses)
Change in net deferred income tax
Change in nonadmitted assets
Cumulative effect of changes in accounting principles
Aggregate write-ins for gains and losses in surplus
Pooled share of unauthorized reinsurance
Rounding
Change in surplus as regards policyholders for the year
Surplus as regards _policyholders, December 3 I, 2009

234,091

0

1

0

s 4,922,401

""s_ __..;.o

S6§,J 1s.ooa

.!!!:s==-9

143,439

234,091
1
$ 4,922.407

$66.3] 8,QQ§
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RECONCJUA TION OF CAPffAL AND SURPLUS ACCOUNT
.December 3 l. 2006 thromth December, 31, ?009
.. 2009
Surplus as regards policyholders, December 3 I, previous year
Net income
Net unrealized capiral gains or (losses)
Change in ner deferred income ta:'<
Change in nonadmitted assets
Cumulative effect of changes in accounting principles
Aggregate write-ins for gains and losses in surplus:
Pooled share of unauthorized reinsurance
Rounding
Change in surplus as regards ·policyholders for the year
Surplus as regards po.licyholders. December 3 I, current year

$54, 93 1.870

560,392. I71

$61.391.60 l

5,215,822
0
(58,56.:l)
237,087

1,622,524
(56,593)
(260,736)
(::,_,_::,
-·)
.,.,)
I

0

0

65,956
0
l.J.d60.30]

(253,508)

0
S...~..999,430

234,091
l
S 4,922,407

~~-22l1l.

t6.L3-2 I ,6.Q.L

$.QQ.ill1aO.O.a.

.,

4,741,144
(325,536}
(40,656)
t43,439
169,924
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NOTES TO THE FINANCIAL STATEMENTS
$41,111,728
12,163.912

Note ( 1) - Losses
Loss adjustment expenses

This exami..l'lation o.fthe Company was conducted concurrently with the examination of the Company's
parents, Farmers Insurance Exchange, Truck Insurance Exchange, and Fire Insurance Exchange. The
examination of the Exchanges was perfonned by the California Department of Insurance as of
December 31: 2009. As part of California's examination, American Actuarial Consulting Group LLC
re.viewed Fire Insurance Exchange's liability for loss and loss adjustment expenses on an aggregate
basis (i.e., on a pooled basis before busfoess was retroceded back to the pooling agreement
pruticipants, including the Company). As a result, the examination of the Company did not include a
direct review of loss reserves; rather, the Department of Insurance relied on the examination of
,. Fanners Insurance Exchange's aggregate loss reserves.. Based on the actuarial review, the Company
had an indicated combined net loss and loss adjustment expense reserve redundancy at December 31,

2009.

SUMlVJARY. COMMENTS AND RECOMMENDATIONS

Summarv
The results of this examination disclosed that as of December 31, 2009, the Company had admitted
assets of $166,851,383, liabilities of $100,537,375, and surplus as regards policyholders of
S66,314,008. There.fore, the Company's total capital and SUl])lus exceeded the $2,000,000 minimum
prescribed by Section 41-313, Idaho Code.

·

Comments and Recommendations

l0

It is recommended that in the future the Company file amended Articles of
Incorporation and Bylaws with the Idaho DOJ in a timely manner.

000283
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CONCLUSION
Tne undersigned acknowledges the assistance and cooperation of the Company's officers and
employees in conducting the examjnation.

Respectfully submitted,

~4d~----,
David Emery, CfE, FLMI
Senior Insurance Examiner
State of Idaho
Department of Insurance

23
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AFFIDA VlT OF EXAI'vlJNER

State of Idaho
County of Ada

David W. Emery, being duly sworn, deposes and says that he is a duly appointed Examiner for the
Department of Insurance of the State of Idaho, that he has made an examination of the affairs and
financial condition of the Farmer Insurance Company of fdaho for the period from January l , 2007
through December 31, 2009, including subsequent events, that the infonnation contained in the report
consisting of the foregoing pages is true and correct to the best of his knowledge and belief, and that
any conclusions and recommendations contained in the report are based on the facts disclosed in the

examination.

~~~
Examiner-in-Charge
Department of Insurance
State ofldaho

Subscribed and sworn to before me the

,,)f:

day of

/lby ,

2011 at Boise, Idaho

L72~-4-e es/wd

Notary ublic

My commission Expires: ()3- /er.;J:}/ ':j
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NO.

-,·

""·
JOHN L. RUNFT (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFT & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: JSteele@runftsteele.com

l'ILED

~

I

MAY 2;•~__,01~5l+~.J--

cHR1sroPHER D. RICH, Clerk
By TENILLE GRANT
DEPUTY

Attorneys for Peggy Cedillo

IN THE DISTRICT COU~T OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO, an individual,
Plaintiff,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV OC 1308697

MEMORANDUM IN SUPPORT OF
PLAINTIFF'S RENEWED MOTION
TO COMPEL

I.
INTRODUCTION
Plaintiff Peggy Cedillo ("Cedillo") respectfully submits this Memorandum in Support of

Plaintiff's Renewed Motion to Compel (the "Motion").

Cedillo seeks an order compelling

Defendant, Farmers Insurance Company of Idaho ("Farmers"), to answer Cedillo's First Set of

Interrogatories (the "Interrogatories") and to produce all documents, communications, papers,
and things ;equested in Cedillo's Requests for Production of Documents (the "Requests") served
on August 20, 2013.
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The Interrogatories and Requests to which Cedillo seeks responses are attached as
Exhibit H to the Declaration of Jon M Steele in Support of Plaintiff's Renewed Motion to
Compel (hereafter "Steele Declaration"), filed concurrently herewith.

Farmers refuses to answer such basic questions as the identity of persons involved in
handling Cedillo's claim (Interrogatory No. 2) and what documents are in Farmers claims file
(Interrogatory No. 3). See Exhibit H, Steele Declaration.
Cedillo also seeks Court assistance in requiring Farmers to produce the documents called
for in her Request Nos. 1-20 (Exhibit H, Steele Declaration), and the following specific items:
a.

Documents (the "Challenged Documents") as listed in Farmers' Privilege
Log (the "Privilege Log") dated December 6, 2013, attached as Exhibit F,
Steele Declaration.

b.

Documents that Farmers agreed to produce (the "Agreed-Upon
Documents") as listed in its Privilege Log, including the following:
12.
13.
14.
15.

Farmers training materials related to UIM claims
Cedilla's underwriting file
Farmer's Annual Reports
Farmers promotional materials

See Exhibit F, page 2, LIST OF ATTACHMENTS, Steele Declaration.
c.

Voice recordings and the written transcripts of any phone calls relating to
Cedillo's claim. Exhibit H, Request No. 5, Steele Declaration.

d.

The reserve history of Cedillo's claim with dates and identifying the
individual(s) setting the reserves. Exhibit H, Request No. 6 and 9, Steele
Declaration.

e.

The personal laptop computer (the "Laptop") used by Claims Adjuster
Ron Ramsey during the arbitration hearing. Exhibit H, Request No. 1,
Steele Declaration; see also Exhibit C, Steele Declaration.

f.

Farmers electronically stored information (the "ESI") concermng
Cedillo's claim. Exhibit H, Interrogatory No. 9 and Request No. 4, Steele
Declaration.
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II.
FACTS

This litigation is the result of Farmers' bad faith denial of first party insurance benefits to
Cedillo. First-party bad faith claims by insureds against their own insurer are founded upon two
important public policy pillars: that an insurance company has a quasi-fiduciary duty to its
insured, and that insurance contracts, practices, and procedures are highly regulated and of
substantial public interest.
As the Court may recall, Cedillo's original Motion was filed on November 25, 2013, and
was scheduled to be heard by this Court on December 11, 2013. On the date of the hearing
(December 11, 2013) Farmers filed its Notice of Appeal. On January 29, 2014, this Court
entered its stay concerning any decision on Cedillo's Motion.
On March 5, 2015, the Idaho Supreme Court in a unanimous 5-0 decision affirmed this
Court's confirmation of the arbitration and this Court's award of attorney fees to Cedillo. The
Idaho Supreme Court issued its Remittitur on March 27, 2015.
It has been conclusively established that Farmers breached its underinsured motorist

("UIM") contract with Cedillo when it failed to pay Cedillo the amount justly due her. Cedillo
now seeks the Court's assistance in obtaining answers to her Interrogatories, and the production
of all documents, communications, papers, and things sought in her Requests that were served on
August 20, 2013. See, Exhibit A, Affidavit of Jon M Steele in Support of Plaintiff's Motion to
Compel (hereafter "Steele Affidavit") filed on November 25, 2013; see also, Exhibit H, Steele
Declaration.

The original due date for Farmers discovery response of September 19, 2013 was
extended to October 15, 2013 by agreement of the parties. See, Exhibit B to Steele Affidavit.
Farmers failed to meet this deadline. Cedillo then demanded responses to her discovery no later
MEMORANDUM IN SUPPORT OF PLAINTIFF'S RENEWED MOTION TO COMPEL- Page000288
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than November 8, 2013. See, Exhibit C to Steele Affidavit. Farmers failed to meet this deadline.
Cedillo then demanded responses to her discovery no later than November 18, 2013.

See,

Exhibit D to Steele Affidavit. Farmers failed to meet this deadline. Cedillo then demanded and
Farmers agreed to respond to her discovery no later than November 22, 2013. See, Exhibit E to
Steele Affidavit. Farmers failed to meet this deadline. Cedillo then demanded responses no later

than December 11, 2013. Exhibit G, page 2, Steele Declaration; see also Exhibit J.
Farmers finally responded to Cedillo's Interrogatories and Requests on December 6,
2013. See Exhibit H, Steele Declaration. Farmers' answers to Cedillo's Interrogatories include
rote, boilerplate and belated objections, and are nonresponsive. Farmers' responses include
objections to Interrogatories 1-8, 14-16, and 19. These objections were untimely and thus
waived, but in any event are without merit. Farmers' Answers to Interrogatories 10-13 and 17
are nonresponsive in that Farmers does not answer the interrogatory, or the answer makes
reference to documents which have not been produced. See Exhibit H, Steele Declaration.
Cedillo's Interrogatory No. 9 requests that Farmers identify its electronically stored information.
Farmers' Answer to Interrogatory No. 9 is nonresponsive and does not include an objection. See
Exhibit H, Steele Declaration.
Farmers' responses to the Requests also include rote, boilerplate and belated objections,
and are nonresponsive. Farmers objects to Cedillo's Requests Nos. 1-4, 6, 7, 13 and 21. These
objections were untimely and thus waived, but in any event are without merit. See Exhibit H,
Steele Declaration.

Farmers' Responses to Requests No. 3, 4, and 6 refer to Farmers' attachments 1-8 as
redacted. This response is unclear as to whether the reacted documents are listed in Farmers'
Privilege Log or whether they are additional redacted documents.

See Exhibit H, Steele

MEMORANDUM IN SUPPORT OF PLAINTIFF'S RENEWED MOTION TO COMPEL- Page 4
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Declaration.

Farmers' Responses to Requests Nos. 9, 13, and 15-19 refer to the Agreed-Upon
Documents which have not been produced and are therefore nonresponsive. See Exhibit H,
Steele Declaration.

Farmers' Response to Request No. 5, concernmg phone records, states that v01ce
recordings and transcripts have been previously provided. See Exhibit H, Steele Declaration.
This response is simply untrue. Farmers has failed to provide Cedillo any voice recordings or
transcripts of phone calls. See Exhibit R, Steele Declaration ("The only recorded statement
taken from Ms. Cedillo is the initial recording... I recommend that we burn a disk and send a
copy to Mr. Steele ... ").
Farmers' Response to Request No. 9 concerning the reserves placed on Cedillo's claim is
deficient in that the reserve history produced by Farmers as Bates No. 4765 (Exhibit I, Steele
Declaration) does not include any dates nor does it identify the individual(s) who set the reserve

amounts.
Farmers' Response to Request No. 20 states that Farmers has no incentive programs
which rewarded claims personnel for achieving financial goals. This response appears to be
false. See Exhibit L, Farmers Insurance Benefits (http://www.farmers.com/new-hires/benefits/),
Steele Declaration.

Exhibit L lists compensation benefits including performance salary

increases, a Spot Bonus program, and a Short Term Incentive Plan. See also Exhibit T, Profit
Sharing Plan, pg. 12, Steele Declaration.
Additionally, Farmers failed to produce hundreds of documents (the Challenged
Documents) responsive to Cedillo's Requests based on belated, and thus waived but in any event
unfounded, claims of privilege. See Exhibit F, Steele Declaration.
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Following Remittitur, on April 27, 2015, Cedillo renewed her demands for proper
discovery responses. See Exhibit J, Steele Declaration.
All of the 140 documents claimed as privileged were authored by either claims adjuster
Ramsey or Farmers' attorney Thomson. These documents are called for by Cedillo's Request
No. 2, which states the following:
Please produce all documents evidencing communications between Ron Ramsey and/or
You [Farmers] and attorney Jeff Thomson and/or the law firm of Elam Burke that relate
in any way to [Cedillo's] claim.
See Exhibit H, page 13, Steele Declaration.
In response, Farmers' claims privilege for 140 documents in two separate files: papers
prepared by claims adjuster Ramsey, and papers prepared by attorney Thomson. In its Answer
to Interrogatory No. 7 Farmers identifies Cedillo's claim file as " ... an electronic file that was
primarily maintained by Claim Representative Ron Ramsey .... " In that same Answer, Farmers
identifies a second file maintained by its counsel, attorney Thomson.
Farmers' privilege claims are also the subject of Plaintiff's Second Set of Requests for

Admission (the "Requests for Admission").

See, Exhibit D, pages 3, 4, 5, and 6, Steele

Declaration. In its response to Request for Admission No. 138, Farmers denies that attorney
Thomson was hired to provide coverage advice. As outlined in section C (2) below, this denial
negates the claimed privilege of attorney Thomson's papers.
As an example of the documents Farmers refuses to produce, the Court is directed to
Exhibit Q, ·Steele Declaration. That document, produced by Farmers as Bates No. 686, refers to
Cedillo's demand letter of March 30, 2010.

Farmers' claims adjuster Ramsey inquires of

Farmers' attorney Thomson whether Cedillo's letter complies with Idaho Code §41-1839 as an
acceptable "Proof of Loss" requiring payment of the undisputed amount within 30 days. Claims
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adjuster Ramsey reports that "[a]ttorney Thompson's [sp] responded (letter attached) stating the
letter was acceptable Proof of Loss and we needed to evaluate and issue the undisputed
settlement payment."
As of today, Farmers has produced Bates Numbered documents 1 to 4802 and 5756 to
6547 (approximately 5000 pages), which does not include the documents claimed as privileged.
Farmers has not produced any of the documents, communications, papers, and things which are
the subject of this Motion.

III.
STANDARD OF REVIEW

The Court in Edmunds v. Kraner, 142 Idaho 867, 873, 136 P.3d 338 (2006), succinctly
stated that "[t]he purpose of our discovery rules is to facilitate fair and expedient pretrial fact
gathering. It follows, therefore, that discovery rules are not intended to encourage or reward
those whose conduct is inconsistent with that purpose."
Idaho Rule of Evidence 502 provides a privilege for, among other things, "confidential
communications made for the purpose of facilitating the rendition of professional legal services
to the client which were made ... between the client or the client's representative and the
client's lawyer .... " The privilege only protects disclosure of communications; it does not
protect disclosure of the underlying facts by those who communicated with the attorney. Upjohn

Co. v. United States, 449 U.S. 383, 395 (1981). That a person is a lawyer does not make all
communication with that person privileged. Id.
I.R.P.C 26(b)(3) provides an exception to the work product doctrine. Such documents
and things may be ordered produced upon an adverse party's demonstration of "substantial need
[for] the materials" and "undue hardship [in obtaining] the substantial equivalent of the materials
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by other means." See I.R.C.P. 26(b)(3). Moreover, "[i]t is obvious that the claim file and related
material in an insurance bad faith action contains critical evidence regarding the investigation,
analysis, and ultimate decision regarding an insured's claim." HSS Enterprises, LLC v. Amco
Insurance Co., No. Co6-1485-JPD, 2008 WL 163669 (U.S. District Ct., W.D. Wash. January 4,

2008).

"The nature of the issues in a bad faith insurance action automatically establishes

substantial need for discovery of certain materials in the claim file." Escalante v. Sentry Ins.
Co., 49 Wn. App. 375, 743 P.2d 832 (1987), reh. denied 109 Wn. 2d 1025 (1988), overruled on

other grounds by Elwien v. Hartford Accident and Indemnity Co., 142 Wn. 2d 766, 15 P.3d 640
(2001).
This Court has broad discretion in determining whether or not to grant a motion to
compel. Nightengale v. Timmel, 151 Idaho 347,256 P.3d 755 (2011).

IV.
ARGUMENT

Cedillo's claim for bad faith turns on whether Farmers handled her first party insurance
claim in good faith, including the investigation of her claim, the evaluation of its validity, the
value of her claim, the settlement decisions, and the defense of her claim in arbitration. As a
consequence, meaningful answers to Cedillo's Interrogatories and the production of all
documents, communications, papers, and things called for in her Requests that bear on who,
why, and when Farmers performed each of these tasks and arrived at key decisions are not only
relevant but are vital to Cedillo's claims and are not privileged. See, Insured-Insurer
Communications as Privileged, 55 A.L.R. 4th 336, section 8, "Effect of Suit Between Insurer and

Insured."
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As an msurance company, Farmers is in a superior position and understands the
important financial consequenges of failing to fulfill its contractual duties to its insured. See
'

White v. Unigard Mut. Ins. Co., 112 Idaho 94, 98, 730 P.2d 1014, 1018-19 (Idaho 1986). In both

first-party and third-party insurance situations the "contract and the nature of the relationship
give the insurer an almost adjudicatory responsibility." Id. The insurer is responsible for
evaluating the claim, determining whether the claim falls within the coverage provided, and
determines whether to settle or litigate based on the merits. Id "Although the insured is not
without remedies if he disagrees with the insurer, the very invocation of those remedies detracts
significantly from the protection or security which was the object of the transaction." Id.
Therefore, in insurer/insured cases, there is a presumption that the insurance company has
knowledge of the probable consequences of its actions. Id
Although Cedillo is entitled to complete answers to her Interrogatories and all
documents, communications, papers, and things called for in her Requests, Farmers has failed to
properly answer her Interrogatories, respond to her Requests, and has withheld more than 140
Challenged Documents based on belated and misplaced claims of attorney/client privilege and/or
work-product protection. Farmers is improperly asserting privilege in an attempt to deny Cedillo
access to discoverable answers and documents which are central to Cedillo's claim for bad faith.
Farmers refuses to answer even such basic questions as the identity of every person who
has knowledge of Cedilla's claim. See Exhibit H, Steele Declaration. Cedillo's Interrogatory
No. 2 seeks the following information:
INTERROGATORY NO. 2: Identify each person specifically, including persons not
employed by Farmers, who has any knowledge or has taken any action on behalf of
Farmers with regard to the handling of the Claim and state their knowledge or action
taken. This interrogatory seeks the identity of every person who had anything to do with
the Claim, including the adjusters, branch claims representatives, regional or home office
claims auditors or claims examiners, all claims managers and claims supervisors at any
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level, executive officers of any company, and all members of any review committee or
claims committee and the identity of every person, firm, or company with whom Farmers
had any contact, including independent adjusters or independent adjusting firms, private
investigators, engineers, physicians or medical consultants, economists, accountants,
attorneys, or any other person, firm, or company, concerning the Claim and requires that
you state their knowledge or action taken.
This is a proper interrogatory and is not objectionable, nor is the answer privileged. See, Boswell
v. Steele, 2015 Opinion No. 21 (Idaho Supreme Court, filed April 21, 2015) ("interrogatories

relating to witnesses are proper and insurance adjuster may be deposed").
Farmers also refuses to identify documents relating to Cedillo's claim. Cedillo's
Interrogatory No. 3 (Exhibit H, Steele Declaration) seeks the following information:
INTERROGATORY NO. 3: Identify each and every document relating to the Claims
file; defining the benefits provided by UIM coverage; relating to the Claim; relating to
the amount justly due; relating to the damages due Cedillo under UIM; relating to the
Offset clause; relating to the Reserve; or relating to any Reinsurance .
Likewise, this interrogatory is not objectionable nor is its answer privileged. See Exhibit P,
Steele Declaration (Judge Wetherell denied protective order, two insurance adjusters may be

deposed and their reports produced).
The Idaho Rules of Civil Procedure require that "[e]ach interrogatory ... shall be
answered separately and fully in writing under oath, unless it is objected to ... The answers are to
be signed by the person to whom they are directed ... " I.R.C.P. 33(a)2). Farmers' discovery
responses are not signed by Farmers.
I.R.C.P. 37(a)(3) provides that "[f]or the purposes of this subdivision an evasive or
incomplete answer is to be treated as a failure to answer." Farmers, as a result of its untimely
and deficient responses, has waived any and all objections. Yet in complete disregard of the
governing rules, Farmers asserts numerous boilerplate and improper objections in response to
Cedillo's Interrogatories and Requests, including boilerplate objections based upon attorney-
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client privilege, attorney work product privilege, overly broad, overly burdensome and vexatious
in nature, the information requested is not in its possession or control, beyond the scope of
discovery, vague, ambiguous, undefined, or otherwise fails to describe the information sought.
Cedillo has repeatedly advised Farmers of the deficiencies in its answers to Cedillo's
Interrogatories and it's responses to Cedillo's Requests and requested that Farmers provide
complete answers and responses. See Exhibits G and J, Steele Declaration. However, Farmers
has refused to comply. Cedillo requests the Court order that Farmers respond without objection
and with all information responsive to each discovery request.
A.

Farmers Objections and Privilege Claims Are Untimely and Waived.
A motion to compel may be granted under Rule 37 of the Idaho Rules of Civil Procedure

if a party" ... fails to answer an interrogatory submitted under Rule 33 ... " and if the recipient of a
Rule 34 request for production fails to respond to said request. I.R.C.P. 37(a)(2). Under I.R.C.P.
33(a)(2) and 34(b)(2), Farmers had thirty (30) days in which to respond plus an additional three
(3) days for mailing, which date would have been September 19, 2013. I.R.C.P. 6(e)(l). By
agreement of the parties, that response date was extended to October 15, 2013. No extension of
time to respond beyond this date was either sought or given. The October 15, 2013 deadline had
long since passed when Farmers finally answered Cedillo's discovery and provided its Privilege
Log on December 06, 2013. Almost two years have now passed since Farmers was served with
Cedillo's discovery. Cedillo's first set of discovery requests (which include the Interrogatories
and Requests) were served on August 20, 2013. Farmers' response is dated and was received on
December 06, 2013. Accordingly, Farmers' responses were untimely.
It is well-established in the Ninth Circuit that any objections to a discovery request are
waived if not made in the time allotted by the rules.

Richmark Corp. v. Timber Falling
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Consultants, 959 F.2d 1468, 1473 (9 th Cir. 1992) (objections to discovery requests and

interrogatories based upon China's state secrecy laws, first raised seven months after the requests
and interrogatories were served, had been waived; "[i]t is well established that a failure to object
to discovery requests within the time required constitutes a waiver of any objection"); Davis v.
Fendler, 650 F.2d 1154, 1160 (9 th Cir. 1981) ("in the absence of an extension of time or good

cause, the failure to object to interrogatories within the time fixed by Rule 33, F.R.Civ.P.,
constitutes a waiver of any objection. This is true even of an objection that the information
sought is privileged"). 1
I.R.C.P. 26(b)(5)(A) clarifies that a proper assertion of privilege must be more specific
than a generalized, boilerplate objection. The " ... party shall make the claim expressly and shall
describe the nature of documents, communications or things not produced or disclosed in a
manner that ... will enable other parties to assess the applicability of the privilege ... "
Farmer's boilerplate objections, its failure to adequately describe the nature of the
documents withheld in combination with its long delay in producing its privilege log, and its
failure to offer any explanation for its belated responses can only lead the Court to conclude that
all objections and privileges have been waived.
B.

Farmers has Failed to Substantiate Its Privilege Claims.

Even if considered timely, Farmers has failed to provide sufficient evidence to establish
its claims of privilege. I.R.C.P. 26(b)(5)(A) "Privileged Information Withheld" provides the
following:

1 F.R.Civ.P. 33(b)(4) states "[a]ny ground not stated in a timely objection is waived, unless the court, for good
cause, excuses the failure." I.R.C.P. 33 does not include this language.

MEMORANDUM IN SUPPORT OF PLAINTIFF'S RENEWED MOTION TO COMPEL- Page000297
12

When a party withholds information otherwise discoverable under these rules by
claiming it is privileged or subject to protection as trial preparation material, the
party shall make the claim expressly and shall describe the nature of documents,
communications, or things not produced or disclosed in a manner that, without
revealing information itself privileged or protected, will enable other parties to
assess the applicability of the privilege or protection.
The burden is on Farmers to demonstrate how each document or communication is privileged.
Kirk v. Ford Motor Co., 141 Idaho 697, 704 P.2d (2005); Navigant Consulting Inc. 220 F.R.D.
467, 473 (N.D. Tex. 2004). A general allegation of privilege is insufficient to meet this burden.
Id. Instead, a clear showing must be made which sets forth the items or categories objected to
and the reasons for that objection. Nightengale v. Timmel, 151 Idaho 347, 256 P.3d 755 (2011)
(document in question was clearly intended to be privileged).
Farmers has failed to provide any facts that would assist this Court in determining
whether any privilege exists. Although a privilege log and an in camera review of documents
may assist the Court in conducting an analysis, Farmers still must provide "a detailed description
of the materials in dispute and state specific and precise reasons for their claim of protection
from disclosure." Pippenger v. Gruppe, 883 F.Supp. 1201, 1212 (S.D. Ind. 1994). Resorting to
an in camera review would have been appropriate but only if Farmers had submitted detailed
affidavits or other evidence supporting its privilege claims in a timely fashion.
Significantly, Farmers has not shown how the attorney-client privilege applies to any of
the documents withheld from production. Instead, Farmers offers only its seven page Privilege
Log and its blanket assertion by its former attorney, Mr. Johnson, that these papers are
privileged. Farmers provides no details surrounding its investigation and handling of Cedillo's
claim and, therefore, no facts on which its claim of privilege is based.
Instead, Farmers' former attorney, Mr. Johnson, merely assumes that documents relating
to its handling of Cedillo's claim are protected from disclosure. Such a categorical approach to
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privilege issues is improper.

Ex Parte Niday, 15 Idaho 559, 98 P. 845 (1908); Navigant

Consulting, 220 F.R.D. at 474.
Of significance is the failure of Farmers to identify the recipients of the Challenged
Documents as the voluntary disclosure of attorney-client communications waives the privilege.

North Dakota v. United States, 2014 WL 6680627 (U.S. Dist. Ct. N. Dakota, November 25,
2014).

A proper privilege log would include the identity and position of the person who

authored the document, the date, the nature of the document, the recipient of the document, and
all information other than the actual content so that the objection may be evaluated by the court.
The lack of proof alone justifies denial of Farmers' privilege claims. Without evidence
explaining the documents and how the information contained therein is confidential and
communi~ated for the purpose of obtaining legal advice, the Court is left with no option but to
order the production of all documents, communications, papers, and things related to Cedilla's
claim.
C.

Farmers Claims of Privilege are Insufficient, Unfounded, and its Objections Are
Meritless.
Even if Farmers' privilege claims and objections had been timely and had been made in a

proper privilege log, the Court should nonetheless grant the Motion because the privilege claims
are insufficient and objections are meritless.
1. Papers Prepared by Claims Adjuster Ron Ramsey Are Not Privileged or

Protected.
Farmers' Privilege Log lists papers prepared by its claims adjuster Ramsey. There is no
basis for Farmers to claim these papers as privileged. "[C]ourts have routinely recognized that
the investigation and evaluation of claims is part of the regular, ordinary, and principal business
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of insurance companies." Piatkowski v. Abdon Callais Offshore, LLC, No. Civ. A. 99-3759,
2000 WL 1145825 at *2 (E.D. La. Aug. 11, 2000). "[E]ven though litigation is pending or may
eventually ensue does not cloak such routinely generated documents with work product
protection." Piatkowski, 2000 WL 1145825 at*2, and Atlanta Coca-Cola Bottling Co. v.
Transamerica Ins. Co., 61 F.R.D. 115, 118 (N.D. Ga. 1972).

Farmers should be ordered to produce the unredacted papers of claims adjuster Ramsey.
2. Papers Prepared by Attorney Thomson Are Not Privileged or Protected.

Farmers bases its claim of privilege on the ground that Mr. Thomson is an attorney and
therefore reasons that all papers that Mr. Thomson participated in are privileged. However,
'[t]he burden of showing information is privileged, and therefore, exempt from discovery, is on
the party asserting the privilege." Kirk v. Ford Motor Co., 141 Idaho 697, 701, 116 P.3d 27, 31
(2005). The law does not support Farmers' interpretation of its privilege claim because "[a]
communication is not privileged simply because it is made by or to a person who happens to be a
lawyer." Diversified Indus. Inc v. Meredith, 572 F.2d 596,602 (8th Cir. 1977).
These issues have recently been addressed by the Washington Supreme Court in the case
of Cedell v. Farmers Insurance Company of Washington, 176 Wn.2d 686,295 P.3d 239 (2013),
attached to the Steele Declaration as Exhibit M. The central issue in Cedell was the application
and scope of the attorney-client privilege in a claim for insurance bad faith, the same issue now
facing this Court. Cedell 's analysis of the issues has been cited with approval by US District
Court Judge B. Lynn Winmill in the case of Stewart Title Guaranty Company v. Credit Suisse,
attached to the Steele Declaration as Exhibit N, and in the case of Hilborn v. Metropolitan
Group Property and Casualty Insurance Co., attached to the Steele Declaration as Exhibit 0.
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In Cedell the plaintiff filed a claim with Farmers Insurance after his home burned down.
Farmers hired attorney Ryan Hall to provide coverage advice and also to investigate the claim.
In Cedell, Farmers delayed paying the claim, prompting Cedell to sue them for bad faith. In
discovery, Cedell sought to compel production of communications between Farmers and its
attorney Hall. Farmers objected on the ground of privilege, claiming that attorney Hall was
retained to give legal advice on coverage issues.
The Washington Supreme Court, sitting en bane, rejected Farmers' broad claim of
privilege. The Court began its analysis by discussing what information the insured needs in
order to pursue his bad faith action:
The insured needs access to the insurer's file maintained for the insured in order
to discover facts to support a claim of bad faith. Implicit in an insurance
company's handling-of claims is litigation or the threat of litigation that involves
the advice of counsel. To permit a blanket privilege in an insurance bad faith
claim because of the participation of lawyers hired or employed by insurers would
unreasonably obstruct discovery of meritorious claims and conceal unwarranted
practices.
Exhibit M, at 244-45, Steele Declaration.
Because of this need, the Court held that the insured is entitled "to broad discovery,
including, presumptively, the entire claims file." Id. at 247. More specifically, "[w]e start from
the presumption that there is no attorney-client privilege relevant between the insured and the
insurer in the claims adjusting process ... "

Id. at 246.

The insurer may overcome the

presumption of discoverability by showing that "its attorney was not engaged in the quasifiduciary tasks of investigating and evaluating or processing the claim, but was instead providing
the insurer with counsel as to its own potential liability; for example, whether or not coverage
exists under the law." Id. "Upon such a showing, the insurance company is entitled to the
redaction of communications from counsel that reflected the mental impressions of the attorney
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to the insurance company, unless those mental impressions are directly at issue in their quasifiduciary responsibilities to their insured." Id
In this case, Farmers has made no attempt to overcome the presumption of
discoverability. The Court file is devoid of any facts justifying Farmers' privilege claims, and in
this case the mental impressions of Farmers' attorney, Mr. Thomson, are directly at issue.
As noted above, in its Response to Cedillo's Request for Admission No. 138, Farmers
denies that attorney Thomson was hired to provide coverage advice.

See Exhibit D, Steele

Declaration. This admission alone, if not conclusive, is a factor for the Court to consider that

negates any claim that attorney Thomson was engaged in a privileged capacity.
Farmers, undoubtedly, will point the Court to the following statement found in the Cede!!
case:
To accommodate the special considerations of first party insurance bad faith
claims, except for under insured motorist (UIM) claims, the insured is entitled to
access to the claims file ... [W]e recognize a difference between UIM bad faith
claims and other first party bad faith claims. The UIM insurer steps into the shoes
of the tortfeasor and may defend as the tortfeasor would defend. Thus, in the UIM
context, the insurance company is entitled to counsel's advice in strategizing the
same defenses that the tortfeasor could have asserted. However, even in a claim
alleging bad faith in handling of a UIM claim, there are limits to the insurer's
attorney-client privilege.

Id at 245.
The limits referred to by the Washington Supreme Court are, first, a timely attorney-client
privilege claim; second, which complies with I.R.C.P. 26(b)(5)(A); and third, a fraud or bad faith
allegation by the insured. The Cede!! Court, in footnote 4 at page 252, clarifies this reference to
fraud by its statement that '[s]ince conduct short of fraud constitutes bad faith, requiring a
threshold showing of fraud to reach critical evidence requires too much." The Cede!! Court also
states that "[i]n the context of first party insurance, bad faith may often be tantamount to civil
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fraud." Id at 252.
Farmers fails to fit within the UIM exception described by the Washington Supreme
Court for at least six reasons. First, Farmers' privilege claims are untimely. Second, Farmers'
privilege log fails to comply with I.R.C.P. 26(b)(5)(A). Third, Cedillo's allegations are clearly
allegations of bad faith. Fourth, Cedillo has demonstrated substantial need and undue hardship
in obtaining substantially equivalent materials by other means. In other words, Farmers is the
one and only source of the materials sought.

Fifth, Farmers' breach of its UIM insurance

contract with Cedillo was proven at arbitration and confirmed by both this Court and the Idaho
Supreme Court. The breach has been established and is res judicata and/or claim preclusion.
Farmers stepped into the shoes of the tortfeasor at arbitration and defended as the tortfeasor may
have defended. It is the " ... counsel's advice in strategizing the same defenses that the tortfeasor
could have asserted ... " that is privileged. The disclosure of attorney Thomson's advice in the
underlying UIM breach of contract litigation, including counsel's mental impressions, could not
compromise Farmers' defense in that case as the underlying UIM breach of contract litigation
has been concluded in Cedillo's favor. Sixth, in the underlying contractual UIM claim which
was resolved in Cedillo's favor at arbitration, Farmers was " ... entitled to counsel's advice in
strategizing the same defense that the tortfeasor could have asserted ... " but it failed to do so. See
Exhibit B, Arbitration Stipulation, Steele Declaration. Farmers' liability was never an issue in
arbitration.
In the Arbitration Stipulation, Farmers agreed its liability under its UIM contract was not
an issue. Exhibit B, pg. 2, para. 1, Steele Declaration. Farmers also agreed that comparative
fault was not an issue. Exhibit B, pg. 3, para. 6, Steele Declaration. Clearly Cedillo is entitled to
production of all documents, papers, communications, and things in attorney Thomson's files.
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Farmers has also failed to establish the applicability of the work-product doctrine which
is overcome upon a showing of need. Holmgren

v. State Farm Mutual Automobile Ins., 976 F.2d

573, 577 (9 th Cir. 1992) ("[O]pinion work product may be discovered and admitted when mental
impressions are at issue in a case and the need for the material is compelling" (emphasis in
original).

Both elements are met in a bad faith insurance claim settlement case as the

" ... strategy, mental impressions and opinion of [the insurer's] agents concerning the handling of
the claim are directly at issue." Id.
There is no other way for Cedillo to get this information as it is solely in the possession
of Farmers. See Ivy Hotel San Diego, LLC v. Houston Cas. Co., 2011 WL 4914941 (S.D. Cal.
Oct. 17, 2011) (holding that compelling need existed for producing work product in bad faith
case where information was in "exclusive control" of insurer and insured had "no other way to
probe reasons [insurer] denied [the insured's] claim").
Additionally, because an insurance company's normal course of business includes
investigating and evaluating claims on its contracts, courts hold that documents constituting any
part of a factual inquiry into or evaluation of a claim, undertaken in order to arrive at a claim
decision, are prepared in the ordinary course of an insurer's business and are therefore not work
product. An insurance company cannot reasonably argue that its claim files are accumulated in
anticipation of litigation when it has a duty to investigate, evaluate, and make a decision with
respect to claims made on it by its insured (here, Cedillo).
As an example of the routine claim handling work performed by attorney Thomson, the
Court is directed to attorney Thomson's letter to Cedillo, dated December 28, 2010, concerning
an independent medical exam ("Ron Ramsey requested that I assist him in setting up an
independent medical exam"). See Exhibit A, Steele Declaration.
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D.

Cedillo is Entitled to Production of the Challenged Documents.

The Challenged Documents sought by this Motion are merely the materials ordinarily
included in an insurer's claim file. See, Pete Rinaldi 's Fast Food v. Great Amer. Ins. Cos., 123
F.R.D 198, 202 (M.D.N.C. 1988) ("Because an insurance company has a duty in the ordinary
course of business to investigate and evaluate claims made by its insured, the claims files
containing such documents usually cannot be entitled to work product protection.").
Cedillo is entitled to production of all requested papers, the Challenged Documents, and
the papers contained in the files of attorney Thomson. Exhibit H, Answer to Interrogatory 7 at
pg. 8, Steele Declaration.

Attorney Thomson's file will include all papers which relate to

Farmers' defense in the arbitration and its expert witnesses who testified in the arbitration,
including Dr. Richard Wilson, Dr. Mark Williams, and Shannon Purvis.

See, Exhibit S,

Farmers' Bates No. 6345, Steele Declaration (Farmers " ... claims handler will discuss the
retention of all experts with the claims manager and defense counsel").
E.

Cedillo is Entitled to Production of the "Agreed-Upon Documents".

On December 03, 2013, Farmers' former attorney, Mr. Johnson, wrote the following to
Cedillo's attorney:
"I am placing in the mail one large and heavy banker box of bate-stamped
documents from the claim file (approximately 4,000 pages). I am sending the box
UPS and will provide you with the tracking number, assuming UPS gives me one.
The materials in this box relate to attachments 1 through 10 as identified in the
enclosed privilege log. Attachments 11-15 are not included as I am still awaiting
receipt of those materials which I will also bate stamp before sending them. I do
not anticipate any redactions from attachments 11-15."
Exhibit E, Steele Declaration.
These documents (Attachments 11-15), as identified above and in Farmers' Privilege Log as
" ... to be provided" are the Agreed-Upon Documents. Exhibit F, Farmers' Privilege Log, page 2,
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Steele Declaration.

The "Attachments 11-15" referred to in Mr. Johnson's letter are the

following:
11.
12.
13.
14.
15.

Farmers policy guidelines, manuals, handbooks, etc., relating to UIM claims2
Farmers training materials related to UIM claims
Cedillo's underwriting file
Farmer's Annual Reports
Farmers promotional materials
See Exhibit F, Farmers Privilege Log, page 2, LIST OF ATTACHMENTS, and
Exhibit H, Steele Declaration.

Farmers should be ordered to produce the Agreed-Upon Documents.

F.

Cedillo is Entitled to Production of the "Laptop."
Cedillo's Request No. 1 calls for production of the Laptop computer used by claims

adjuster Ramsey during the two day arbitration held on November 20 and 21, 2012. Exhibit H,
page 13, and Exhibit S, Steele Declaration. On January 18, 2013, Cedillo gave notice to Farmers
that the Laptop used by claims adjuster Ramsey should be preserved as evidence, and that its
failure to preserve evidence, including the Laptop, would constitute spoliation. See Exhibit C,
Steele letter to attorney Thomson dated January 18, 2013 (concerning preservation of evidence,
including the Laptop), Steele Declaration.
Cedillo is entitled to production of the Laptop computer.

G.

Farmers' ESI.
I.R.C.P. 34(a) and (b) provide for the production of ESL Cedillo's Interrogatory No. 9

states the following:
If any document, information or data of any kind pertaining to the Claim, the
claims-handling or underwriting activities, or any reports, communications, or data
of any kind, are maintained on any electronic media, such as computer data files,
electronic mail, or any equivalent, identify the contents of such electronically-stored
information, the location, and whether or not hard copies of such material exist.
Farmers' former attorney, Mr. Johnson, produced Attachment 11, consisting of Farmers' Bates Nos. 5756-6547 in
April, 2015.

2
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Farmers' Answer to Interrogatory No. 9 states the following:
Attachment Nos. 1-9 were maintained electronically. A hard copy of Attachment
No. 10 exists and would have been in Plaintiffs possession. Hard copies of
Attachment Nos. 1 through 9 have been made in order to respond to Plaintiffs
discovery. Hard copies of any portions of the electronic file would not have been
made except to provide copies of such things as medical records to UIM defense
counselor experts.
Farmers' Answer to Cedillo's Interrogatory No. 9 does not include an objection.
Cedillo's Request No. 4 states the following:
Please produce all reports, writings or other documents prepared by or supplied
by any person to whom the Claim, the benefits provided by UlM coverage, the
amount justly due Cedillo, the damages due Cedillo under the UIM or the amount
justly due was referred. This request calls for the production of each document
identified in Your response to the Interrogatories above.
Farmers' Response to Request No. 4 states the following:
See Specific Objections 1 and 2. Without waving any objections, this request is
overly broad and vague. Plaintiffs claim was submitted to arbitration. Numerous
documents, including reports from expert witnesses and correspondence were
exchanged between counsel for Plaintiff and counsel for Defendant in the
arbitration process. In so far as this request seeks documents or information
contained in the claim file which was the work product of Defendant's counsel in
the arbitration matter, it is privileged and not discoverable. Otherwise, see
Attachment Nos. 1 through 8 as redacted.
Although Farmers has taken it upon itself to determine what ESI is responsive to
Cedillo's discovery, the rules governing the compilation and the production of ESI require
Farmers to identify its IT infrastructure and storage devices, key players and custodians, and the
locations of all information relevant to this litigation. Cedillo is entitled to confirmation of
Farmers' spoliation and preservation efforts. Cedillo is entitled to participate in the selection of
the time frame, scope, and list of search terms used by Farmers for searching, harvesting, and
processing its ESL Cedillo is also entitled to know what quality control or quality assurance, or
verification measures, were taken by Farmers to ensure the precision and reasonableness of
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Farmers' search and processing efforts.
In Mr. Johnson's letter of December 3, 2013 (Exhibit E, Steele Declaration) he explains
the origins of the approximately 4000 pages of documents produced in December of 2013 in
response to Cedillo's Requests:
In order to follow how attachments 1-8 from the claim file were organized, they were
copied directly from the claim disc I received. I have identified each of these disc
folders in the privilege log. (Emphasis added).
As Cedillo's "claim file" is maintained electronically and is reasonably available to
Farmers in its ordinary course of business, Cedillo is entitled to production of the "claim file"
and the "claim disc."

See also Exhibit K, reference to "documents on a diskette," Steele

Declaration.

I.R.C.P. 34(b) (1) provides that Cedillo is entitled to specify the form or manner of
delivery in which she wants Farmers ESI produced. Cedillo wants her "claim file" disc to be
produced in a readable and searchable format that is readily available (non-proprietary). Cedillo
requests the Court order Farmers to comply with the above ESI discovery rules and that Farmers
be ordered to produce Cedillo's claim file on a disc in a readable and searchable format that is
readily available (non-proprietary).

v.
CONCLUSION

Farmers has failed to properly answer Cedillo's Interrogatories and has withheld
documents, communications, papers, and things that are responsive to Cedillo's Requests,
including papers regarding its management of Cedillo's UIM claim based on privilege claims
that simply cannot be supported. Cedillo's Motion should be granted including the production of
claim adjuster Ramsey's electronic file and attorney Thomson's file and including production of
the specific items listed on page two of this Memorandum.
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Farmers has had ample time to answer and respond to Cedilla's discovery. Farmers
should not be rewarded for "stonewalling." Cedillo is entitled to Interrogatory answers and
Requests responses

without objection, and production of the requested documents,

communications, papers, and things. The documents wrongly claimed as privileged are critical
to Cedilla's bad faith claim, yet Farmers' position on privilege hides all the vital information
contained therein. For the foregoing reasons Cedilla's Motion should be granted, and Farmers
should be ordered to provide interrogatory answers without objection and to produce all of the
requested documents, communications, papers, and things responsive to Cedillo's Requests
Farmers should also be ordered to comply with the ESI discovery rules, provide to
Cedillo the claim file disc in readable and searchable format that is readily available (nonproprietary) and ordered to provide signed responses to Cedillo's discovery. Lastly, Cedillo
should be awarded attorney fees pursuant to I.R.C.P. 37(a)(4).
DATED this

26~ay of May 2015.
RUNFT & STEELE LAW OFFICES, PLLC

By:

J £r~
li4t,/
.~

~JON

~-E~
-

Attorney for Plaintiff
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Jeffrey A. Thomson
Elam Burke
251 E. Front St., Ste 300
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Attorney for Farmers Insurance Company
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Via E-mail

Jack Gjording
Julianne Hall
Gjording & Fouser, PLLC
121 N. 9th St., Suite 600
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Boise, ID 83701
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Via Facsimile
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Via E-mail
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~
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jhall@gfidaholaw.com
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Attorneysfor,Defendant Farmers Insurance Company
ofIdaho
. IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PEGGY CEDILLO,
Plaintiff,
v.
FARMERS INSURANCE COMPANY OF
IDAHO,

Case No. CV-OC-2013-08697

DEFENDANT'S OPPOSITION TO
PLAINTIFF'S RENEWED MOTION TO
COMPEL

Defendant.

Defendant Farmers Insurance Company of Idaho, by and through its attorneys of record,
Gjording Fouser, PLLC, responds and opposes Plaintiffs Renewed Motion to Compel.
As this Court is aware, Plaintiff filed a Motion to Compel in 2013 prior to the appeal in
this case. However, it does not appear that Mr. Johnson and Mr. Steele had a "meet and confer"
to discuss Plaintiffs specific alleged discovery deficiencies prior to Plaintiff filing her first
-;
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Motion to Compel.
Additionally, as means of background for the Court, as outlined in Mr. Johnson's
Affidavit of December 6, 2013, Defendant's deadline for responding to Plaintiffs First Set of
Interrogatories and Requests for Production was not firmly October 15, 2013, as suggested by
Plaintiff. Mr. Johnson stated that in light of the on-going resolution of the arbitration issues, Mr.
Steele agreed to extend the time for responding to Plaintiffs discovery related to the bad faith
claims until after the hearing to resolve the arbitration issues in the fall of 2013. See Affidavit of
Peter Johnson in Response to Motion to Compel, p. 2. On October 8, 2013, Mr. Steele and Mr.

Johnson again spoke about the deadline for Defendant's Responses to Plaintiffs First Set of
Interroga~ories and Requests for Production of Documents. Following the October 8, 2013
conversation, it was Mr. Johnson's understanding that Mr. Steele had agreed to revisit the
deadline for Defendant's response if the Court had not ruled on the arbitration issues within the
next month.. See Affidavit of Peter Johnson in Response to Motion to Compel, p. 3.
Approximately a month later, on November 13, 2013, Mr. Steele and Mr. Johnson spoke again
about Defendant's deadline for responding to Plaintiffs discovery. Id. It was Mr. Johnson's
understanding that Mr. Steele had agreed to continue to extend Defendant's deadline and wait for
the Court decision on the arbitration issues. Id. On November 18, 2013, Mr. Johnson became
aware that the Court had reached its decision on the arbitration issues. Shortly thereafter, Mr.
Johnson halled Mr. Steele on November 21, 2013 and let him know that he was working on
Defendant's responses as well as the review and redaction of the voluminous claim file. Id. Mr.
Johnson contacted Mr. Steele on November 25, 2013 and affirmed that Mr. Steele would receive
the documents shortly after the Thanksgiving break. Despite Mr. Johnson's representations, Mr.
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Steele nevertheless filed his Mqtion to Compel on November 25, 2013.
Plaintiffs Motion was fully briefed in 2013, but upon information and belief, no written

.
or oral order was entered with regard t<? Plaintiffs Motion to Compel, presumably in light of the

..

forthcoming appeal.
After the completion of the appellate proceedings before the Idaho Supreme Court in
2015, Plaintiffs counsel sent a letter on April, 7, 2015 to Mr. Johnson revisiting Plaintif~s
discovery concerns. Of significance, Mr. Steele's April 7, 2015 letter did not actually address
any alleged specific insufficiency with any of Defendant's previously propounded responses, but
.

'

for Request fo~ Production No. 5 (addressing voice recordings). Thereafter, on May 28, 2015,
Plaintiff ,filed a much broader "Renewed" Motion to Compel seeking to compel discovery on
issues that had never previously been raised or discussed with defense counsel.
Specifically, in Plaintiffs Renewed Motion to Compel, for the first time, Plaintiff sought
to compel Defendant to respond and/or supplement Defendant's responses to Request for
Production No. 1, Interrogatory No. 9 and Request for Production No. 4, primarily addressing
electronically stored information (ESI) and production of laptop computers. As suggested in
Defendant's June 30, 2015 letter to Plaintiffs counsel, prior to any judicial intervention on this
issue, the parties first need to discuss ESI and computer based requests and determine the exact

.

•

"

r.

'

nature of the dispute and the parameters of any potential dispute. To date, despite Defendant's
willingness to work cooperatively with Plaintiff on d~fining the specific ESI and computer

.

disputes arising from Plaintiffs previously propounded discovery, Plaintiff has failed to accept
Defendant's suggesti~n of having an "actual" meet and confer on these discovery issues prior to
seeking judicial involvement.
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With regard to the other discovery issues, upon receipt of Plaintiffs Renewed Motion to
Compel outlining Plaintiffs specific concerns with Defendant's Initial and First Supplemental
Responses to Plaintiffs First Set of Interrogatories and Requ~sts for Production of Documents,
newly retained defense counsel worked to diligently address Plaintiffs concerns. See Affidavit of
Counsel in Support of Defendant's Opposition to Plaintiff's Motion to Compel. Defendant has

provided Second Supplemental Responses. to Plaintiff's Interrogatories and Requests for
Production of Documents to address the alleged deficiencies. Defendant has also produced
additional and new documents (i.e., transcript of initial claim reporting by Peggy Cedillo and
Farmer's.New Hire Benefits material). Upon gaining an understanding of Plaintiffs specific
alleged deficiencies, Defendant has responded to most all of the issues set forth in Plaintiff's
Renewed Motion to Compel.
For purposes of the this Motion, Defendant contends that the primary area of remaining
dispute is the redacted and withheld documents from the claim file, documents classified by
Plaintiff as "Challenged Documents." First, it should be noted that Defendant has reduced the
number of the "Challenged Documents" and has produced . several previously withheld
documents to Plaintiff. Second, Defendant also provided a supplemental privilege log to address
the concerns raised by Plaintiff.
As this Court is likely aware from the briefing in support of and in opposition to
Plaintiffs First Motion to Compel, Idaho does not have any applicable state court case law on
the "super adjuster" issue. Mr. Johnson, on behalf of Farmers, thoroughly briefed Cedell v.
Farmers Ins. Co. of Washington, 176 Wn. 2d 686, 295 P. 3d 239 (2013) and the relevant case

law in his Memorandum in Response to Plaintiff's First Motion to Compel. His briefing is
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referenced and incorporated herein, but will not be repeated for brevity.
In Cede/lo, the Washington Court noted, "the insurer may overcome the presumption of
discoverability by showing that 'its attorney was not engaged in the quasi-fiduciary tasks of
investigating and evaluating or processing the claim, but was instead providing the insurer with
counsel as to its own potential liability; for example, whether or not coverage existed under the
law."' Cedell v. Farmers Ins. Co. of Washington, 295 P. 3d 239,246 (2013). The Washington
court continued, "upon a showing, the insurance company is entitled to the redaction of
communications from counsel that reflected the mental impressions of. the attorney to the
insurance company, unless those mental impressions are directly at issue in their quasi-fiduciary
responsibility to their insured." Cedell, 295 P. 3d at 246.
In this case, without waiving the attorney client privil~ge, while simultaneously
acknowledging that this case is a bad faith underinsured motorist case, Defendant has mindfully
and carefully redacted and withheld only those portions of the claim file and correspondence that
truly reflect Farmers right to engage legal counsel and Mr. Thomson's right to provide protected
legal advice to Farmers. A review of the produced claim file and correspondence will show that
Defendant engaged in a broad scope of production to Plaintiff. Additionally, the documents
redacted and/or withheld are thoroughly described in Defendant's Supplemental Privilege Log.
In sum, Defendant has responded to Plaintiffs discovery and has produced all non-privileged
"Challenged Documents."
CONCLUSION
For the foregoing reasons, Defendant respectfully requests that this Court deny Plaintiffs
Motion to Compel.
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DATED this9'fhday of July, 2015.
GJORDING FOUSER, PLLC

ByMWAo.,w~

Jacics: ;i:ding
Julianne S. Hall
Attorneys for Defendant
Company ofIdaho

Farmers

Insurance

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on thisC\~ay of July, 2015, a true and correct copy of the
foregoing was served on the following by the manner indicated:

John L. Runft
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702

U.S. Mail
Hand-Delivery
Overnight Delivery
Facsimile - 343-3246
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Jack S. Gjording, ISB No. 1105

jgjording@gfidaholaw.com
Julianne S. Hall, ISB No. 8076

jhall@gfidaholaw.com
GJORDING FOUSER, PLLC

Plaza One Twenty One
121 North 9th Street, Suite 600
P.O. Box 2837
Boise, Idaho 83701-2837
Telephone: 208.336.9777
Facsimile: 208.336.9177

Attorneys for Defendant Farmers Insurance Company
ofIdaho
IN THE DISTRICT COURT OF THE FOURTH WDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO,
Plaintiff,

v.
FARMERS INSURANCE COMPANY OF
IDAHO,

Case No. CV-OC-2013-08697
AFFIDAVIT OF JULIANNE S. HALL IN
SUPPORT OF DEFENDANT'S
OPPOSITION TO PLAINTIFF'S
RENEWED MOTION TO COMPEL

Defendant.

STA TE OF IDAHO )

County of ADA

: ss.
)

WLIANNE S. HALL, being first duly sworn upon oath, deposes and says:

AFFIDAVIT OF JULIANNE S. HALL IN SUPPORT OF DEFENDANT'S OPPOSITION TO
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1.

I am an attorney in the law firm of Gjording Fouser, PLLC, and at all relevant

times, one of the attorneys of record for Defendant Farmers Insurance Company of Idaho
("Defendant").
2.

Attached hereto as Exhibit A is a true and correct copy of Defendant's

Supplemental Answers to Plaintiffs First Set of Interrogatories and Requests for Production of
Documents, dated April 28, 2015.
3.

Attached hereto as Exhibit B is a true and correct copy of a letter to plaintiff's

counsel enclosing a CD containing duplicate copies of bates numbered documents, dated June
17, 2015.
4.

Attached hereto as Exhibit C is a wav.file production email to plaintiffs counsel,

dated June 27, 2015.
5.

Attached hereto as Exhibit D is a true and correct copy of a meet and confer letter

to plaintiff's counsel, dated July 1, 2015.
6.

Attached hereto as Exhibit E is a true and correct copy of Defendant Farmers

Insurance Company of Idaho's Second Supplemental Responses to Plaintiffs First Set of
Interrogatories and Requests for Production of Documents, dated July 9, 2015.
7.

Attached hereto as Exhibit F is a true and correct copy of a Supplemental

Privilege Log pertaining to Bates Nos. 84 to 4470, in support of Defendant's Second
Supplemental Response to Plaintiffs First Set of Interrogatories and Requests for Production of
Documents, dated July 9, 2015.
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8.

Attached hereto as Exhibit G is a true and correct copy of a letter to plaintiffs

counsel,' dated July 9, 2015, producing previously withheld documents.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this Of"aay of July, 2015, a true and correct copy of the
foregoing was served on the following by the manner indicated:

John L. Runft
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702

U.S. Mail
Hand-Delivery
Overnight Delivery
Facsimile - 343-3246
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· PETER J. JOHNSON
Johnson Law Group.
·. 103-E. Indiana, Suite A
Spolcane, WA 99207-2317.
.... - .. ~- Phone: ···(509)"835=5000... · · · -· ..
Fax: . (509) 326~7503
ISBNo. 4105
A~omey for.Defendant
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IN THE DI~TRiq' COURT OF THE FOURTH JUDICIAL DISTRICT OF THE .
STATE OF-IDAHO, IN AND FOR THE COUNTY OF ADA.

***

· PEGGY CEDIILO, an individual,

CASE NO. CV OC 1308697

Plaintiff,

v.
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· FOR PRODUCTION .OF
. DOCUMENTS TO F ~ S
. INSURANCE COMPANY: OF IDAHO

FARMERS INSURANCE COMPANY OF.
. IDAHO,

"'* *
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i

AND SUPPLEMENTAL ANSWERS
THERETO

Defendant.

COMES. 'NOW Defendant
.
.

.

.

and pursuant ·to idaho Rules of Civil Procedu:r~ 33, 34 ·and
.

.

.

·I

. 1

.

-

.

provi~s the.following supplemental responses to P~tiff's First, Set of Interr~gatories; and, :
.
.
Requests for Production.of
Documents
to
Farmers
Insurance
Company
ofld~o.
. ·. ..
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2008 Strategy 12_5_07
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Strategy Update _05012009 . .
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Liability._Strategy 1_)4_2010
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·Liability Strategy 7_9_2010 .
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Julianne S. Hall -

June 17, 2015

BY HAND DELIVERY
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Re:
GF No.:

Cedillo v. Farmers
15017.246

Dear Jon:
Enclosed is a CD containing the reproduction of Bates Nos. 4803-5755 and 6548-6618, which
we believe were produced in supplemental response to Plaintiff's first set of discovery. Those
supplemental responses are dated April 28, 2015.
Please feel free to call if you have any other questions.
GJORDING FOUSER,

PLLC

QwJ~c.QlL
Julianne S. Hall
JSH/kt
Enclosure

/
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Julianne Hall
From:

Sent:
To:

Subject:

Jon Steele <JSteele@runftsteele.com>
Saturday, June 27, 2015 12:23 PM
Julianne Hall
RE: Cedillo v. Farmers

Thank you Julianne ..
-----Original Message----From: Julianne Hall [mailto:jhall@gfidaholaw.com]
Sent: Friday, June 26, 2015 8:34 AM
To: Jon Steele
Cc: Jack Gjording; Kelly Tonkin
Subject: Cedillo v. Farmers
Mr. Steele,
Attached please find a wav file with the voice recording of Peggy Cedilla's report of the claim to Farmers. We will be
supplementing discovery formally soon.
Regards,
Julianne Hall

Julianne S. Hall
Attorney
GJORDING FOUSER PLLC
121 North 9th Street, Suite 600
GFldaholaw.com

I Boise, ID 83702 t. 208.336.9777 I f. 208.336.9177 jhall@gfidaholaw.com I

This email may contain material that is confidential, privileged, and/or attorney work product for the sole use of the
intended recipient. Any unauthorized review, use, or distribution is prohibited and may be unlawful.

-----Original Message----From: Kelly Tonkin
Sent: Thursday, J~ne 25, 2015 5:13 PM
To: Julianne Hall
Subject: Cedillo v. Farmers
Statement of Insured
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July 1, 2015

BY FACSIMILE

Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Re:
GFNo.:

Cedillo v. Farmers
15017.246

Dear Mr. Steele:
We w~nt to work cooperatively with you to get any non-privileged documents in existence that
have not been previously produced that you believe are responsive to your "electronically
stored information" interrogatories and requests for production, specifically Interrogatory No. 9
and Request for Production Nos. 1 and 4. However, with that said, we believe we are entitled
to a meet and confer to obtain a clearer explanation of what documents you are looking for and
how such documents are likely to lead to the production of admissible evidence.
For example in Interrogatory No. 9, the interrogatory states, "identify the contents of such
electronically stored information." It appears that the "contents" of the electronically stored
information is apparent from the produced documents. What else do you want? Similarly,
what kind of explanation are you looking for with regard to the "location" of the electronic
record?

The information and documents previously produced are labeled as electronic

documents generated in the claim summary, loss report, etc. What do you believe a responsive
answer to Interrogatory No. 9 would include?
With regard to Request No. 1, seeking production of all computers or other electronic devices
used by Mr. Ron Ramsey

for any matter related to Cedilla's claim, what is your intent or what

are you seeking with this Request? As previously explained, we will not be handing over Mr.
Ramsey's computer. If you want a specific or key word search performed on the computer, we
may be able to negotiate something along those lines to the extent that you give us some
indication that you have reason to believe that there is something responsive on the machine
that has not been produced and if such a search can be accomplished "in-house." However, if

~-

EXHIBIT
·

121 N. 9th St., Ste. 600

I

Boise, ID 83702

I t. 208.336.9777 I

f. 208.336

000328
j ------
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such a search requires that an outside vendor be employed, we would expect that the parties
would share in such extra-ordinary costs. Also, is there a specific time period you want to
search with mutually agreed search parameters for electronically stored information? The
Request, as written, in our belief is not sufficiently narrowly tailored. It is also likely that Mr.
Ramsey has had more than one computer since May 2008.
Jack and I have fairly wide open availability this week to discuss these matters. Please let us
know your availability.
GJORDING FOUSER,

PLLC

Julianne S. Hall
JSH:rm

121 N. 9th St., Ste. 600

I

Boise, ID 83702

I

t. 208.336.9777

I

f. 208.336.9177
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Jack S. Gjording, ISB No. 1105
jgjording@gfidaholaw.com

Julianne S. Hall, ISB No. 8076 ·
jhall@gfidaholaw.coin
GJORDING FOUSER, PLLC

Plaza One Twenty One
121 North 9th Street, Suite 600
P.O. Box 2837
Boise, Idaho 83701-2837
Telephone: 208.336.9777
Facsimile: 208.336.9177

Attorneys for Defendant Farmers Insurance Company
ofIdaho
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PEGGY CEDILLO,
Plaintiff,

v.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

Case No. CV-OC-2013-08697

DEFENDANT FARMERS INSURANCE
COMPANY OF IDAHO'S SECOND
SUPPLEMENTAL RESPONSES TO
PLAINTIFF'S FIRST SET OF
INTERROGATORIES AND REQUEST
FOR PRODUCTION OF DOCUMENTS

-.-. "="·

. '.t.
'/

COMES NOW Defendant and pursuant to Idaho Rules of Civil Procedure 33, 34 and
provides the following responses to Plaintiffs First Set of Interrogatories, and Requests for
Production of Documents to Farmers Insurance Company ofldaho.
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GENERAL OBJECTIONS
1.

The Interrogatories including subparts thereof are m excess of the number

permitted by IRCP 33(a)(3).
2.

Nothing in these responses is to be construed as waiving rights or objections

which otherwise maybe available
to Defendant, . nor should Defendant's response to any of the
.
discovery requests be deemed an admission of relevancy, materiality, and/or admissibility in
evidence of either the request, the response, or any document produced pursuant thereto.

SPECIFIC OBJECTIONS
1.

Defendant objects to each interrog~tory, and request for production of documents

(collectively and interchangeably referred to as "discovery request" or "discovery requests") to
the extent they seek information protected by the attorney-client privilege, attorney work-product
or other applicable privilege or exemption.
2.

Defendant objects to each discovery request to the extent it seeks confidential

business information, including trade secrets, confidential commercial, proprietary, or business
information, or information made confidential by law or by agreement, and objects to disclosing
any such information in the absence of a proper protective order.
3.

Defendant objects to each discovery requ~st to the extent it is overly broad, seeks

information not specific to Plaintiffs claims, or is irrelevant to the issues pied in Plaintiffs First
Amended Petition for Confirmation of Arbitration Award, Award of Attorney Fees,
Unenforceability of Offset Clause and Bad Faith and is not reasonably calculated to lead to the
discovery of admissible evidence.
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4.

Defendant objects to each discovery request to the extent it is unduly burdensome

and vexatious in nature.
· 5. · : Defendant objects to each discov~ry request to the extent it purports to seek
information that is not known to J?efendant, or that would not be located or identified in the

.
course of, a search of files that Defendant deems reasonably likely to contain responsive ,
information or that are not within Defend~t's poss.ession, custody or control.
6.

Defendant objects to each discovery request to the extent that words or phrases

used by Plaintiff in the discovery request, definitions, or instructions ~e vague, ambiguous,
undefined,' or otherwise fail to describe the information sought with reasonable particularity such
that Defendant must speculate as to the information sought.
· 7. ·

Defendant objects to each discovery request to the extent it seeks documents or

information that are publicly available or on file with a court, or within Plaintiffs knowledge or
possession, or to which Plaintiff has equal access.
8. :
<

Defendant objects to each discovery request to the extent it is overly broad, vague
'

<

<

•

and burdensome.
9.

Defendant objects to. the preface, preliminary statement, definitions, and

instructions which precede the discovery requests and the discovery requests to the extent they
purport to demand discoyery on terms, or to impose obligations upon Defendant which are
. beyond the scope of or different from what is permitted or referenced under the provisions
governing discovery under the Idaho Rules of Civil Procedure.
10.

Defendant objects to each discovery request to the extent the request is beyond
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the scope of permissible discovery, is unduly burdensome, and not reasonably calculated to lead
to the discovery of relevant or admissible evidence.
11. ·

Defendant objects to each discovery request to the extent _it seeks information or

documents not presently in Defendant's possession, control, or custody.

LIST OF ATTACHMENTS
See April 28, 2015 Attachment List - Bates No. 1 to Bates No. 6618.

INTERROGATORIES
INTERROGATORY NO. 1: Please identify each person involved in answering these
interrogatories or assisting in the answering of these interrogatories, as well as each person who
furnished information that was used in answering these interrogatories. As to each person
identified, state his or her full name, job title, employer, last known business and residence
address and respective telephone number, and numbers of each interrogatory (by number),
request for production (by number) and request for admission (by number) that he or she
answered or assisting and answering.
ANSWER: See Specific Objections Nos. 1, 3 an~ 9. In addition, the scope of this
interrogatory would require Defendant to answer 18 different questions. Furthermore, it goes
beyond the scope of what is required to respond to proper ,discovery. Without waiving any
objections, these responses have been answered as required by the Idaho Rules of Civil
I

Procedur~.
r

INTERROGATORY NO. 2: Identify each person specifically, including persons not
employed by Farmers, who has any knowledge or has taken any action on behalf of Farmers with
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regard to the handling of the Claim and state their knowledge or action taken. This interrogatory
seeks the identity of each person who had anything to do with the Claim, including the adjusters,
branch claims representatives, regional or home office claims auditors or claims examiners, all
claims managers and claims supervisors at any level, executive officers of any company, and all
members of any review committee or claims committee and the identity of every person, firm, or
company with whom Farmers had any contact, including independent adjusters or independent
adjusting firms, private investigators, engineers, physicians or medical consultants, economists,
accountants, attorneys, or any other person, firm, or company, concerning the Claim and requires
that you state their knowledge or action taken.
ANSWER: See Specific Objections Nos. 1, 3, 4, 5, 9 and 10. In addition, the scope of
this interrogatory would require Defendant to answer at least two separate questions. Without
waiving any objecti~n, -the Farmers personnel involved with the primary responsibility for
handling Plaintiffs UIM claim:
(1)

Ron Ramsey.

SUPPLEMENTAL ANSWER: Without waiver and subject to the previously stated
objections, Ron Ramsey, Senior General Adjuster, Farmers Insurance Company of Idaho, was
the primary assigned claim representative for Peggy Cedillo' s underinsured motorist claim. In
addition to Mr. Ramsey, the following individuals were involved in the claims handing and/or
had knowledge of the claim:
1. Jay Reinke. Mr. Reinke was the agent Ms. Cedillo had dealt with for Farmers Insurance
prior to the subject accident and the agent she contacted following the accident.
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2. Rebecca Anderson, Farmers employee. On July 22, 2009, Ms. Anderson handled the
phone call in which Ms. Cedillo reported her claim to Famers. The·voice recording and
the_ transcript of this phone call involving Ms. Anderson has been produced to Plaintiff.
Ms. Anderson's Claim Summary report notes have been produced to Plaintiff.
3. The following Famers employees were involved in the initial underinsured motorist
claims handling process and their involvement and knowledge of the claim is reflected in
.

.

the previously produced claim summary report notes (see Bates Nos. 516-781):
a. Janisha Johnson
b. Eleftheria Skoulekaris
C.

Gabriel Archibeque

d. Robbin Emerson
e. Andrea Prosser
f.

Thomas Conrad

g. Bill McCarter
h. Adam Montgomery
1.

Rosella Guzman

4. Thomas Conrad, Zone Manager, National Liability Claims, Farmers' employee.

In

addition to Claim Summary Report notes shortly after the claim was reported by Ms.
Cedillo, Mr. Conrad also se~ed in a supervisory position over Ron Ramsey, the primary
claims adjuster on Ms. Cedillo's underinsured motorist claim. His involvement and
knowledge is reflected in the previously produced Claim Summary Report notes (see
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Bates Nos. 516-781).
5. Bridget Nathan, Field Claim Manager, National Liability Claims, Farmers' employee.
Ms. Nathan was a higher ranking management employee than Thomas Conrad in the
National Liability Claims. Her involvement and knowledge is reflected in the previously
produced Claim Summary Report notes (see Bates Nos. 516-781).
6. Wayne Burkdoll, Zone Manager, National Liability Claims, Farmers' employee. Mr.
· Burkdoll served in a supervisory position over Ron Ramsey, the primary claims adjuster
on Ms. Cedillo's underinsured motorist claim.

His involvement and knowledge is

reflected in the previously produced Claim Summary Report notes (see Bates Nos. 516781).
7. The following individuals are associated with Help Point and assisted with processing
received documents for Ms. Cedillo' s claim:
a. Laura Garcia
b. Shannon Warden
c. Taletta McCraine
d. Kelly Gray
e. Janet Pattison
f. Kathy McCoy

8. Maria Torresani, Field Claim Manager, National Liability Claims, Farmers' employee.
Ms. Torresani was a higher ranking management employee than Mr. Burkdoll in the
National Liability Claims. Her involvement and knowledge is reflected in the previously

~
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· produced Claim Summary Report notes (see Bates Nos. 516-781).
9. Kelly Stapleton, Zone Manager, National Liability Claims, Farmers' employee. Ms.
Stapleton currently serves in a supervisory position over Ron Ramsey, the primary claims
adjuster on Ms. Cedillo's underinsured motorist claim.
10. As Plaintiff is aware, Defendant retained and employed independent counsel, Jeffrey
Thomson of the firm Elam & Burke, P.A. to assist in the underlying arbitration in this
~ase. To the extent that Mr. Thomson has non-privileged knowledge with regard to the
handling of the Claim, his knowledge is outlined in correspondence and claim notes
dis~losed by Defendant.
INTERROGATORY NO. 3: Identify each and every document relating to the Claims
file; defining the benefits provided by UIM coverage; relating to the Claim; relating to the
'

amount justly due; relating the damages due Cedillo under UIM; relating to the Offset clause;
· relating to the Reserve; ~r relating to any Reinsurance.
ANSWER: See_ Specific Objection Nos. 1, 2, 4, 6 and 10. Defendant objects on the basis
that the request is beyond the scope of what is required under the Idaho Rules of Civil Procedure.
In addition the scope of this interrogatory would require Defendant to answer at least eights
different questions. Without waiving any objections, the following documents are attached:
1.

Loss Report............................................... Bates 1 - 515;

2.

Claim Summary Report ............................ Bates 516 - 781;

3.

Coverage·.........:......................................... Bates 782 - 835;

4.

Injury ........................................................ Bates 836 - 4663;
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5.

Med-PIP.................................................... Bates 4664 - 4719;

6.

Subrogation .............................................. Bates 4720 - 4757;

7.

Claim Unit Screen ....................~ ............ :.. Bates 4758;

8.

Parments .................................................. Bates 4759 -.4764;

9. .

Reserve HJstory ........................................ Bates 4765;

10.

· Policy .................... ;... :............................... Bates 4766 - 4801;

Certain documents contained in attachment Nos. 1 through 8 have been redacted as
identified in a privilege log: Defendant asserts privilege as to these documents and requests a
· protective order from the court.
SUPPLEMENTAL ANSWER: Without waiver and subject· to the previously stated
objections, please see Bates No. 1 through Bates No. 6618 and Defendant's supplemental
privilege log. Please note that the Reserve History is also contained in the Claim Summary
Report, Bates No. 516 to Bates No. 781, which has previously been produced.
INTERROGATORY NO. 4:

Identify each and every document, object, or thing,

intended to be introduced or utilized in any manner in this litigation and/or.trial of this matter.
I

ANSWER:
.
. Without waiving all specific or. general objections, no determination. has
been made on what d~cuments may be introduced or utilized in this matter.
.
.
INTERROGATORY NO. 5: For each person identified in Interrogatory No. 2 describe
in detail the function or service performed by that person in evaluating the following:
a.

The Claim ...

b.

The benefits provided by UIM coverage
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c.

The amount justly due Cedillo

d.

The damages due Cedillo under the UIM

e.

The Offset clause

£

Any reserve

g.

Any reinsurance

ANSWER: See Specific Objection Nos. 1, 4 and 6. In addition, the scope of this
interrogatory would require the Defendant to answer seven different questions for any employee
of Defendant involved in the handling of Plaintiffs UIM claim. Without waiving any objections,
the claim representative who was the primary file handler was Ron Ramsey who would have
addressed the claim, its evaluation and the application of all terms and conditions of the Plaintiffs
insurance policy.
SUPPLEMENTAL ANSWER: Without waiver and subject to the previously stated
objections, please see Defendant's Supplemental Answer to Interrogatory No. 2, Bates No. 1
through Bates No. 6618 and Defendant's supplemental privilege log. Please note that each entry
in the Claim Summary Report (Bates No. 516 to Bates No. 781) identifies the name of the person
entering each claim note or taking any action with respect to the file/claim.
INTERROGATORY NO. 6: Identify each and every document relating to the following:
a

The Claim

b.

The benefits provided by UIM coverage

c.

The amount justly due Cedillo

d.

The damages due Cedillo under the UIM
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e.

The Offset clause

f.

Any reserve

g.

Any reinsurance

ANSWER: See Specific Objection Nos. 1, 4 and 6. In addition, the scope of this
interrogatory would require the Defendant to answer seven different questions for any employee
of Defendant involved in the handling of Plaintiffs UIM claim. Without waiving any objections,
see the responses to Interrogatory No. 3 and Attachment Nos. 1 through 8.
SUPPLEMENTAL ANSWER: Without waiver and subject to the previously stated
objections, please see Bates No. 1 through Bates No. 6618 and Defendant's supplemental
privilege log. ·
INTERROGATORY NO. 7: Identify each file that was opened, created, or maintained
by any pe!son relating to the following and identify the person who opened, created or
maintained that file:
a.

The Claim

b.

The benefits provided by UIM coverage

C.

The amount justly due Cedillo

d.

The damages due Cedillo under the UIM

e.

The Offset clause .

f.

Any reserve

g.

Any reinsurance

ANSWER: See Specific Objections Nos. 1 and 6. Without waiving any objections, the
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Plaintiffs
UIM claim consisted of an electronic file that was primarily .maintained by claim
. '
representative, Ron Ramsey, who would have addressed the matters identified in this question. In
addition, counsel retained by Defendant to defend the Plaintiffs UIM arbitration would have
created and maintained his own file.
INTERROGATORY NO. 8: Identify the name, address and any other identification of
every person .whom you expect to call as an expert witness. With respect to each and every
person whom you expect to call as an expert witnesses at trial, identify the following:
a.

Identify the witness fully and summarize his or her qualifications and

background;
b.

State the subject matter on which he or she is expected to testify;

c.

State the substance of the facts and opinions to which he or she is expected to

testify; and
d.

.

Pursuant to Rule 705 of the Idaho Rules of Evidence, you are requested to

disclose the underlying facts and data upon which the expert bases his or her opinion.
ANSWER: Without waiving any specific or general objections, no determination has
been made at this time.
INTERROGATORY NO. 9: If any document, information or date of any kind pertaining
to the Cla~, the claims-handling or underwriting activities, or any reports, communication, or
data of any kind, are maintained on any electronic media, such as computer data files, electronic
mail, or any equivalent, identify· the contents of such electronically stored information, the
location, and whether or not hard copies of such material exist.
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ANSWER: Attachment Nos. 1-9 were maintained electronically. A hard copyI of
Attachment No. 10 exists and would have been in Plaintiffs possession. Hard copies of
Attachment Nos. 1 through 9 have been made in order to respond to Plaintiff's discovery. Hard
copies of any portions of the electronic file would not have been made except to provide copies ·
of such things as medical records to UIM defense counsel or experts.
INTERROGATORY NO. 10: Identify each person who is responsible for determining,
promulgating, and overseeing policies and standard procedures for the administration,
evaluation, determination, and payment of UIM claims by You.
ANSWER: To be determined.
SUPPLEMENTAL ANSWER: Defendant objects as this interrogatory is overbroad,
ambiguous, generic and not sufficiently limited in time and scope. Without waiver of these
objections, Defendant refers to those individuals in management listed in the supplemental
· response to Interrogatory No. 2.
INTERROGATORY NO. 11: Identify every document containing statements of policy,
policy guidelines, administrative bulletins, intercompany memoranda, manual or handbook. Or
other documents of any kind, relating to the standard, recommended, or expected procedures of
guidelines for the administration, evaluation, determination, and payment ofUIM claims by you.
ANSWER: See Attachment No. 11.
SUPPLEMENTAL ANSWER: Please see previously produced Bates No. 4804 through
Bates No. 6618 and Defendant's April 28, 2015 List of Attachments.
INTERROGATORY NO. 12: Identify each person who is responsible for devising,
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implementing or overseeing the training of adjusters, claims representatives, claims supervisors,
or any other individuals involved in the UIM claims handling process.
ANSWER: To be determined.
SUPPLEMENTAL ANSWER: Defendant objects as this interrogatory is overbroad,

.

ambiguous, generic and not sufficiently limited in time and scope. .Without waiver of these
.

objections, Defendant refers to those individuals in management listed in the supplemental
response to Interrogatory No. 2.
INTERROGATORY NO 13: Identify all training materials of every kind used in training
adjusters, claims representatives, claims supervisors, or any other individuals involved in the
UIM claims handling process.
ANSWER: See Attachment No. 12.
INTERROGATORY NO. 14: If any person or entity filed a lawsuit against You alleging
either in whole or in part any breach of duty of good faith and fair dealing, or alleging any
tortuous claim of bad faith in the handling of any underinsurance claim or the unenforceability of
the Offset clause from January 1, 2007 to the present, identify each such lawsuit, including the
complete name of the plaintiff and their attorney and attorneys address and phone number, the
complete name of each defendant, the jurisdiction in which the action was filed, the court docket
number or other identifying designation and the ultimate disposition ~f the lawsuit.
ANSWER: See Specific Objections 3, 4, 5, 8, 10 and 11.
- SUPPLEMENTAL ANSWER: Without waiver and subject to the previously stated
objections, any issue relating to the reduction of Plaintiffs total damages by the amount she
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rec~ived fr?m the tortfeasor's insurer (liability limits or medical payment benefits) is moot as the
arbitrator has already ruled on the ~pplication of this endorsement and t~e court has issued

8°:

order confirming the arbitrator's award in its entirely. · ·
INTERROGATORY NO. 15: Identify every person insured by Farmers whose claim for
underinsurance benefits were reduced by reason of the Offset clause set forth in endorsement
E 1 l 79i within the past 5 years.
ANSWER: See Specific Objections 3, 4, 5, 8 and 10.
SUPPLEMENTAL ANSWER: Without waiver and subject to the previously stated
..

objections, any issue relating to the reduction of Plaintiffs total damages by the amount she
.
'
.
.
received from the tortfeasor's insurer (liability limits or medical payment benefits) is moot as the
arbitrator has already ruled on the application of this endorsement and the court has issued an
order confirming the arbitrator's award in its entirely.
INTERROGATORY NO. 16: Describe what you did to investigate Cedilla's Claim, the
benefits due Cedillo, the amount justly due, and the damages due Cedillo under UIM.
ANSWER: See Specific Objections 1, 4, 9 and 11. In addition, the Plaintiffs definition of
the term "you" imposes a burden on pefendant beyond the scope of permissible discovery.
Without waiving any objections, Plaintiff is referred to Attachment Nos. 1 through 8, which
incorporate the claim history of Plaintiffs UIM claim, as redacted.
SUPPLEMENTAL·
ANSWER: Without waiver and subject
to the 'previously stated.
.
.
objections, please see Bates No. 1 through Bates No. 4802 and ·Defendant's supplemental
privilege log.
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INTERROGATORY NO. 17: Describe who, when and how Cedillo's Claim was valued,
the benefits due Cedillo, the amount justly due and the damages due Cedillo under UIM.
ANSWER: See Attachment Nos. 1 through 8.
(

SUPPLEMENTAL ANSWER: Without waiver and subject to the previously stated
objections, please see Defendant's Supplemental Answer to Interrogatory No. 2, Bates No. 1
through Bates No. 4802 and Defendant's supplemental privilege log. Please note that each entry
in the Claim Summary Report (Bates No. 516 to Bates No. 781) identifies the name of the person
· entering each claim note or taking any action with respect to the file/claim.
INTERROGATORY NO, 18: Identify each of the following individuals:
a.

Peter Sebring;

b.

Larry Norville;

c.

Rory Lowe; and

d.

Rodney Thayer.

ANSWER:
a.

Former liability claims manager;

b.

Former branch claims manager;

c.

Former branch claims supervisor;

d.

Idaho - Montana- Nevada States Claims Manager.

INTERROGATORY NO. 19: If your responses to any of the Requests for Admission
Nos. 1-137 are anything other than an unqualified "admit," please provide the factual basis for
your response.
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ANS\YER: See General Objection No. 1.

REQUEST FOR PRODUCTION OF DOCUMENTS
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 1:

Please produce all

computers or other electronic devices used in any way by Mr. Ron Ramsey and/or you for any
matter related to Cedillo's Claim.
RESPONSE: See Specific Objections 2, 4 and 10. If what Plaintiff seeks is the
Defendant's actual computer used by Mr. Ramsey, this request is inappropriate and vexatious in

.

'

.

nature. PlainHffhas not established any basis to request or obtain such devices.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 2:

Please produce all

documents evidencing communications between Ron Ramsey and/or you and attorney Jeff
Thomson and or the law firm of Elam & Burke that relate in any way.to the Claim.
RESPONSE: See Specific Objection No. 1.
SUPPLEMENTAL ANSWER: Without waiver and subject to the previously stated
objections, please see Bates No·. _1 through Bates No. 4802 and Defendant's supplemental
privilege log.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 3:

Please produce all

documents that relate to the following:
a.

The Claim

b.

The benefits provided by UIM coverage

c.

The amount justly due Cedillo

d.

The damages due Cedillo under the UIM
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e.

The Offset clause

f.

Any reserve

g.

Any reinsurance

h.

Any audit of Cedillo's Claim or Claim file

I.

Any valuation of Cedillo's Claim

J.

Any reserve

RESPONSE: Se.e Specific Objections 1 and 2. Without waiving any objections, items a,
f, I, and j (duplicate off) would be part of the claim file. See Attachment Nos. 1 through 8 as
redacted.
Items b and e would be pursuant to the policy of insurance issqed to Plaintiff which was
provided to Plaintiffs counsel in the attached arbitration, and is again provided as Attachment
No:10.

-Then~ are no specific documents that relate to items c and d. These items would be
addressed by the claim file and the policy.
Item g is not applicable.
Item h is n~t applicable.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 4: Please produce all reports,
writings or other documents prepared by or supplied by any person to whom the Claim, the
benefits provided by UIM coverage, the amount justly due Cedillo, the damages due Cedillo
under the UIM or the amount justly due was referred. This request calls for the production of
each document identified in your response to the Interrogatories above.
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RESPONSE: See Specific Objections 1 and. 2. Without waving any objections, this
request is overly broad and vague. Plaintiffs claim was submitted to arbitration. Numerous
documents, including reports from expert witnesses and correspondence were exchanged
between counsel for Plaintiff and counsel for Defendant in the arbitration process. In so far as
this request seeks documents or information contained in the claim file which was the work
product of Defendant's counsel in the arbitration matter, it is privileged and not discoverable.
Otherwise, see Attachment Nos. 1 through 8 as redacted.
SU~PLEMENTAL RESPONSE: Without waiver and subject to the previously stated
objections, please see Bates No. 1 through Bates No. 4803 and Defendant's supplemental
privilege log.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 5: Please produce a copy of
every voice recording and the written transcript of any and all phone calls which relate to the
Claim, the benefits provided by UIM coverage, the damage~ due Cedillo and/or the amount
justly due Cedillo.
RESPONSE: The only known voice recording and transcript involved Plaintiff during
her initial report of the claim which was previously produced to Plaintiffs counsel in the
arbitration matter, in March 2012.
SUPPLEMENTAL RESPONSE: Without waiver and subject to the previously stated
objections, please see Bates No. 6619 through Bates No. 6626 for the transcript of the voice
recording of Peggy Cedillo reporting her claim to Farmers. The electronic "wav." file of the
recording has previously been produced to Plaintiffs counsel.
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REQUEST FOR PRODUCTION OF DOCUMENTS NO. 6: Please produce a copy of
the valuation referred to in Farmers' letter of August 25, 2009 and all other valuations and all
reserves.
RESPONSE: See Specific Objection Nos. 1 and 8. Without waiving any objections, see
Attachment Nos. 1 through 8 as redacted.
SUPPLEMENTAL RESPONSE: Without waiver and subject to the previously stated
objections, please .see Bates No. 1 through Bates No. 4803 and Defendant's supplemental
privilege log.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 7: Please produce all
documents which define the terms "benefits," "valuation," "amount of loss," "amount justly due,"
"claim," or· "damages" under the UIM used by any and all persons identified by you in Answer to
Interrogatory No. 1 above.
RESPONSE: See Specific Objection No. 8. Without waving any objection, other than the
documents which
Plaintiffs policy, and Idaho statutory and case law, there are no specific claim
.
\

"define" any of these terms.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 8: Please produce all
documents· which define the terms "reserve" and "reserves" used by any and all persons who
evaluated Cedillo's Claim.
RESPONSE: There are no specific documents in the claim file which define these terms.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 9: Please produce all
documents relating to the "reserve" or "reserves' established on the Claim.
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RESPONSE: See Attachment Nos. 1, 2 and 9.
SUPPLEMENTAL RESPONSE: Without waiver and subject to the previously stated
objections, please see Bates No. 1 through Bates No. 4803 and Defendant's supplemental
privilege log.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 10: Please produce all
documents which define or relate to the term "damages" as used in their Policy.
RESPONSE: Tp.ere are no specific documents in the claim file which define this term.
REQUEST FOR PRODUCTION OF· DOCUMENTS NO. 11: Please produce all
documents which you received from the underinsured driver's insurance company, Progressive .

..

RESPONSE: All such documents would have been incorporated in Attachment Nos. 1, 2
and 4.

.
.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 12: Please produce all
committee reports, committee meetings, or written notes prepared by or taken in connection with
.,

any claims committee meeting on the Claim.
RESPONSE: There are no such written documents as identified by this request. Any
such analysis would be contained in the claim file which Defendant is producing in Attachment
Nos. 1, 2 and 4 as redacted.
.
.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 13: Please produce all

underwr!ting files in their entirety.
RESPONSE: The underwriting file is not relevant to any of the issues before the court
nor is the underwriting file likely to produce or lead to the discovery of any relevant or
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admissible evidence. Without waiving any objections, see Attachment No. 13 (Bates No. 4803
'

and Bates Nos. 6074-6079.).
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 14:

Please produce all

correspondence with any reinsurer pertaining to the Claim, including specifically all status
reports and all reports on changes in loss reserves.
RESPONSE: None.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 15: Please produce the claims
manual or handbook containing standard or recommended procedure for the administration,
evaluation, determination, and payment ofunderinsurance claims in use during the period May 1,
2008 through the present date.
RESPONSE: See Attachment No. 11 (Bates No. 5756 throqgh Bates No. 6618).
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 16: Please produce each
memorandum written statement of policy, written policy guideline, administrative bulletin, or
other writing on any subject related to procedures in the administration, evaluation,
determination, or payment of underinsurance claims in use during the period May 1, 2008
through the present date.
RESPONSE: See Attachment No. ll(Bates No. 5756 through Bates No. 6618) ..
REQUEST-FOR PRODUCTION OF DOCUMENTS NO. 17: Please produce a copy of
all training materials used in the training of adjusters, claims representatives, claims adjudicators,
claims examiners, claims supervisors, claims managers or any other individual in use during the
period May 1, 2008 through the present date.
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RESPONSE: See Attachment No. 12.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 18: Please produce a copy of
the annual reports filed by you with the Idaho ·Departments of Insurance for the fiscal years
ending 2007 to current.
RESPONSE: See Specific Objection No. 7. This material is readily available to Plaintiff
through a public records requests with the Department of Insurance. Without waiving any
objection, see Attachment No. 14 (Bates No. 4804 through Bates No. 5755).
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 19: Please produce a copy of
all promotio~al material or brochures provided to insurance sales representatives, agents, or
brokers, and in any way referring or relating to Your UIM benefits and Your practices,
procedures, and reputation in the in the administration, evaluation, determination, and payment
of UIM claims.
RESPONSE: See Specific Objection Nos. 2, 3, 4 and 10. By way of a further response,
any such material is not relevant to any of the issues before the court nor is it likely to produce or
lead to the discovery of any relevant or admissible evidence. Without waiving any objections,
see Attachment No. 15.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 20: Please produce a copy of
all incentive programs which reward claims personnel for achieving financial goals in use during
the period January 1, 2007 through the present date.
RESPONSE: None.
SUPPLEMENTAL ANSWER: See Specific Objections Nos. 3 and 10. Please refer to
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Bates No.6627 through Bates No. 6686 for information on the SPOT bonus program. However,
please note that this program is rarely used.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 21:

Please produce all

documents, statements, depositions or affidavits of the following that relate in any way to the
enforceability of your Offset clause:
a.

Peter Sebring

b.

Larry Norville

c.

Rory Lowe

d.

Rodney Thayer
.

.

.

RESPONSE: Objection: See Specific Objection Nos. 3, 4, 8 and 10. By way of a further
response, any issue relating to the reduction of Plaintiffs total damages by the amount _she
received from the tortfeasor's insurer (liability limits or medical payment benefits) is moot as th~
arbitrator has already ruled on the application of this endorsement and the court has issued an
order confirming the arbitrator's award in its entirely.
. DATED this ~day of July, 2015.
GJORDING FOUSER, PLLC

By0uli~~Q

JacicsJ Gjording
~
Julianne S. Hall
Attorneys for Defendant
Company ofIdaho

Farmers · Insurance
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VERIFICATION
STATE OF - - - - County of _ _ _ __

)
: ss.
)

_ _ _ _ _ _ _., beirig first duly sworn on oath, deposes and says:
That he/she is an authorized representative of FARMERS INSURANCE, Defendant in
the above-entitled action; that he/she has read the foregoing interrogatory answers and knows the
contents thereof; that th~ same is true of his/her own knowledge, except as to matters stated
therein based upon information and belief, and as to those matters he/she believes the same to be
true.

SUBSCRIBED AND SWORN TO before me this __ day of July, 2015.

NOTARY PUBLIC FOR _ _ _ _ __
Residing at _ _ _ _ _ _ _ _ _ _ _ _ __
My Commission
Expires: _ _ _ _ _ _ _ __
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

qr'-day of July, 2015, a true and correct copy of the

foregoing was served on the following by the manner indicated:
John L. Runft
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702

?D
D

U.S. Mail
. Hand-Delivery
Overnight Delivery
Facsimile - 343-3246

'-
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Cedillo v. Farmers
[Bates Nos. 84 to 4470]
Case No. CV OC 1308697, 4th Judicial District, Ada County
Starting
Bates No
(
)

Ending
Bates No
)
(

Redacted
or
Withheld

Date

Type of
document

To/Recipient

From/Author

Subject

Privilege;
Doctrine

84

85

Redacted

August 25,
2009

Note in Loss
Report

N/a

Ron Ramsey

Attorney/client
privilege, Post
Litigation, and
Work Product

94

Redacted

August 28,
2009

Note in Loss
Report

N/a

Ron Ramsey

Discussion with
Jeff Thomson
regarding UIM
laws and
arbitration
Legal discussion
with Jeff
Thomson

98

Redacted

September

Note in Loss
Report

N/a

Ron Ramsey

Legal discussion
with Jeff
Thomson

Email from Jeff
Thomson in
Loss Report

Ron Ramsey

Jeff Thomson

Legal discussion

1,2009

154

155

Redacted

September

24,2010

'

184

Redacted

208

Redacted

January 6,
2011

Email from Ron
Ramsey in Loss
Report

Jeff Thomson

Ron Ramsey

Legal issue
analysis

May 19,

Email from Jeff
Thomson in
Loss Report

Ron Ramsey

Jeff Thomson

Litigation
strategy

Email from Ron
Ramsey in Loss

Wayne Burkdoll

Ron Ramsey

Litigation
strategy

2011
tabbies"
\

209

Redacted

May 19,

2011

Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Post Litigation,
and Work

~~

X\ =ii
't
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Starting

Ending ·

Redacted

Bates No
)
(

Bates No

or

(

)

Date

Type of
document

To/Recipient .

From/Author

Subject

Withheld

222

Redacted

October
17, 2011

Report
Emails in Loss
Report

226

Redacted

November
7,2011

235

Redacted

246

267

Ron Ramsey
Jeff Thomson

Jeff Thomson
Ron Ramsey

Litigation
Strategy

I-Log in Loss
Report

N/a

Ron Ramsey

November
10,2011

I-Log in Loss
Report

N/a

Ron Ramsey

Litigation
Strategy re
Plaintiffs letter
of November 4,
2011
Litigation
Strategy

Redacted

February 9,
2012

I-Log in Loss
Report

N/a

Ron Ramsey

Redacted

April 4,
2012

I-Log in Loss
Report

N/a

Ron Ramsey

Litigation
Strategy re
prejudgment
interest
Litigation
Strategy

-

269

270

Redacted

April 16,
2012

Emails in Loss
Report I-Log

Ron Ramsey
Jeff Thomson

Jeff Thomson
Ron Ramsey

Litigation
Strategy

311

312

Redacted

October 8,

N/a

Ron Ramsey

2012

Loss Report ILog

Mental
Impression

October

Email in Loss

Ron Ramsey

Jeff Thomson

Litigation

356

Privilege;
Doctrine

Redacted
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Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
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Starting
Bates No
)
(

402

Ending
Bates No
(
)

404

429

457

458

Redacted

Type of
document· ·· ..

To/Recipient ,
..

From/Author

Subject

~

11, 2012

Report I-Log

Redacted

November
21, 2012

Redacted

January 17,
2013

Loss Report ILog Summary of
Arbitration
Loss Report ILog

Withheld

March 20,
2013

E-Mail in Loss
Report

May 7,

2013

Strategy

Ron Ramsey

Mental
Impressions

Ron Ramsey

Legal Analysis
Post Arbitration
Award

Maria Torresani

Wayne Burkdoll ·

Loss Report ILog

N/a

Ron Ramsey

Mental
Impression and
Legal
Analysis/Strategy
Legal Analysis
Post Arbitration
Award

N/a

N/a

.

-

481

483

Redacted

May 21,
2013

Emails in Loss
Report

Ron Ramsey
Jeff Thomson

Jeff Thomson
Ron Ramsey

Legal Analysis
Post Arbitration
Award

486

487

Redacted

May 21,
2013

Emails in Loss
Report

Ron Ramsey
Jeff Thomson

Jeff Thomson
Ron Ramsey

Legal Analysis
Post Arbitration
Award

Redacted

July 15,

N/a

Ron Ramsey

2013

Loss Report ILog

Legal Analysis
Post Arbitration
Award

July 29,

Loss Report I-

N/a

Ron Ramsey

Legal Analysis

497

499

Privilege;
Doctrine:

. ,,.
,

~

:,

"

Withheld

Redacted

471

Date

or

Redacted
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privilege, Post
Litigation, and
Work Product
Post Litigation,
and Work
Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Post Litigation,
and Work
Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
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Starting
Bates No
)
(

Ending
Bates No

(

)

Redacted
or
Withheld

Date

Type of docume!Jt,,.'.
. ., ....-.'. ~

2013

Log

To/Recipient

From/Author

Subject

Privilege;
Doctrine

Post Arbitration
Award

privilege, Post
Litigation, and
Work Product
Post Litigation,
and Work
Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Post Litigation,
and Work
Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post

,,

505

508

Withheld

August 26,
2013

Loss Report

Kelly Stapleton
Ron Ramsey

Ron Ramsey
Kelly Stapleton

511

512

Redacted

August 30,
2013

Email in Loss
Report

Ron Ramsey
Peter Johson

Jeff Thomson

Redacted

August 30,

Email in Claims
Summary
Report

Ron Ramsey
Peter Johson

Jeff Thomson

Legal Analysis
Post Arbitration
Award

Claim Summary
Report

Kelly Stapleton
Ron Ramsey

Ron Ramsey
Kelly Stapleton

Claim Summary
Report I-Log

N/a

Ron Ramsey

Legal Analysis
Post Arbitration
Award
Legal Analysis
Post Arbitration
Award.

Email in Claim
Summary

Ron Ramsey

Jeff Thomson

2013

Legal Analysis
Post Arbitration
Award

517
(duplicate
of 511-512)
519
(duplicate
of 505-508)
522

2013

520

Withheld

August 26,

2013
Redacted

July 29,

2013

523

Redacted

July 15,

Legal Analysis
Post Arbitration
Award
Legal Analysis
Post Arbitration
Award·

527

Redacted

May 21,
2013

Email in Claim
Summary

Jeff Thomson

Ron Ramsey

Legal Analysis
Post Arbitration
Award

527

Redacted

May 16,
2013

Email in Claim
Summary

Ron Ramsey

Jeff Thomson

Legal Analysis
Post Arbitration
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Starting ,: .
Bates No
)
(

Ending
Bates No
)
(

529

Redacted·.

Date

or
Withheld

Redacted

Redacted

From/Author

·To/Recipient

Subject

Privilege;
Doctrine

Award

Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client

-·~ ....,_

..;~,(

Email in Claim
Summary

Jeff Thomson

Ron Ramsey

Legal Analysis
Post Arbitration
Award

Email in Claim
Summary

Ron Ramsey

Jeff Thomson

Legal Analysis
Post Arbitration
Award

Claim Summary
I-Log

N/a

Ron Ramsey

Legal Analysis
Post Arbitration
Award

Claim Summary
I-Log

N/a

Ron Ramsey

Legal Analysis
Post Arbitration
Award

Email in Claim
Summary

Ron Ramsey

Jeff Thomson

Legal Analysis
Post Arbitration
Award.

Claim Summary
I-Log

Wayne Burkdoll
Ron Ramsey

Maria Torressani

2013

Legal Analysis
Post Arbitration
Award, Mental
Impression
Legal Analysis
Post Arbitration
Award

May 21,

2013

530

Type of
document

May 20,

2013

'

535

Redacted

May 7,

2013

536

Redacted

April 8,

2013

536

537

Redacted

April 3,

2013

540

Withheld

March 30,

-

549

Redacted

February 5,
2013

Email in Claim
Summary

Ron Ramsey

Jeff Thomson

551

Redacted

January 17,

Claim Summary

N/a

Ron Ramsey
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Starting
Bates No

(

)

Ending
Bates No.
)
(

Redacted
orWithheld

Date -

Type of
document
·~~--- _,. "~,i."

2013

I-Log

To/Recipient

.

~

From/Author _

.Subject

,-~

..

. \ ~J ~~··

Post Arbitration
Award

562

Redacted

November
21, 2013

Claim Summary
I-Log

N/a

Ron Ramsey

Legal Analysis
Post Arbitration
Award

581

Redacted

October

Email in Claim
Summary

Ron Ramsey

Jeff Thomson

Legal Analysis
Post Arbitration
Award

Claim Summary
I-Log

N/a

Ron Ramsey

Mental
Impression

Claim Summary
I-Log

N/a

Ron Ramsey

Mental
Impression

Emails in Claim
Summary

Ron Ramsey
Jeff Thomson

Jeff Thomson
Ron Ramsey

Legal Analysis
Post Arbitration
Award

Claim Summary
I-Log

N/a

Ron Ramsey

Legal Analysis,
Mental
Impression

Claim Summary
I-Log

N/a

Ron Ramsey

10,2011

Legal Analysis,
Mental
Impression

October

Email in Claim

Ron Ramsey

Jeff Thomson

Legal Analysis re

12,2012

582

Redacted

October

12,2012
599

Redacted

October 8,

2012

618

Redacted

April 16,

2012

629

Redacted

February 9,

2012

634

640

Redacted

Redacted
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privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Post Litigation,
and Work
Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
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Starting
Bates No
(
)

Ending
Bates No
(
)

Redacted
or

Date

Withheld

Type of
document

To/Recipient

From/Author

Subject

Privileg~;
Doctrine -

and N/a

Ron Ramsey

Jeff Thomson
Ron Ramsey

Ron Ramsey
Jeff Thomson

Arbitration and
Mental
Impressions
Legal Analysis,
Mental
Impression

privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Work Product

.,

''

657

658

Redacted

January 6,
2011

Summary and
Claim Summary
I-Log
Emails in Claim
Summary

670

671

Redacted

September
24,2010

Email in Claim
Summary

Ron Ramsey

Jeff Thomson

Legal Analysis,
Mental
Impression

Redacted

April 9,
2010

Claim Summary
I- Log

N/a

Ron Ramsey

Legal Analysis re
Arbitration and
Interest
Legal Analysis,
Mental
Impression
Legal Analysis,
Mental
Impression

17,2011

-

685

-

Redacted

April 8,
2010

Claim Summary
I-Log

Wayne Burkdoll

Ron Ramsey

696

Redacted

September
1,2009

Claim Summary
I-Log

N/a

Ron Ramsey

697

Redacted

August 28,
2009

Claim Summary
I-Log

N/a

Ron Ramsey

~egal Analysis,
Mental
Impression

702

Redacted

August 25,
2009

Claim Summary
I-Log

N/a

Ron Ramsey

705

Redacted

August 11,

Email in Claim

Tom Conrad

Ron Ramsey

Legal Analysis re
Arbitration and
Mental
Impression
Mental

687

688
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Starting
Bates No
)
(

Ending
Bates No
(
)

Redacted

713

842

Redacted
or
Withheld

849

Redacted

Date

Type of ·::.

To/Recipient

From/Author

document

'

1406

Withheld

Summary
Claim Summary
I-Log

N/a

Ron Ramsey

September
28,2012

Letter

Ron Ramsey

Jeff Thomson

October 8,
2012

Letter

Jared P. Tadje,
M.D.

Jeff Thomson

Impression
Legal Analysis,
Mental
Impression
Status to
Farmers,
deposition
summaries, and
evaluation
Retained Expert
Witness

-

1410

1411

Withheld

October 8,
2012,

Letter

Ron Ramsey
(bee)
,Ron Ramsey

1419

1424

Withheld

October 9,
2012

Letter

Ron Ramsey

Jeff Thomson

1425

1428

Redacted

October
11,2012

E-mail

Ron Ramsey

Jeff Thomson

Post Arbitration
Legal Analysis

1624

1626

Withheld

October
22,2012

Letter

Jeffrey Hessing,
M.D.

Jeff Thomson

Retained Expert
Witness

1629

1630

Withheld

October
18,2012

Letter

Ron Ramsey

Jeff Thomson

Post Arbitration
Legal Analysis
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2009
August 3,
2009

•
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Subject
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Jeff Thomson

Counsel's
analysis of
deposition of Dr.
Goodwin
Post Arbitration
Legal Analysis

Work Product

Post Litigation
and Work
Product

I.R.C.P.
26(b)(4)(B),
Post Litigation
and Work
Product
Post Litigation
and Work
Product

Post Litigation
and Work
Product
Post Litigation
and Work
Product
I.R.C.P.
26(b)(4)(B),
Post Litigation
and Work
Product
Post Litigation
and Work
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Starting
Bates No
)
(

Ending
Bates No

(

)

Redacted
or
Withheld

Date
''

Type of
document
~

To/Recipient

From/Author

Subject

Privilege;
Doctrine

'.
.

-·
''

1710

1718

Withheld

October

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

20,2012

1890

1896

Withheld

November

19,2012

2315

2319

Redacted

August 13,
2009

New Case
Transmittal
Form

Ron Ramsey

Jeff
Thomson/Elam
Burke

New Case
Assignment

2529

2532

Redacted

August 27,

Letter

Ron Ramsey

Jeff Thomson

Evaluation of
Claim

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

Letter

Ron Ramsey

Jeff Thomson

Post Arbitration
Legal ~nalysis

2009

2579

2580

Withheld

October

27,2009

2607

2608

Redacted

February

19,2013
2639

2640

Withheld

February

Letter

Ron Ramsey

Jeff Thomson

Post Arbitration
Legal Analysis

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

26,2013
2723

2724

Withheld
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2010
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I

Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege (legal
issue analysis),
Post Litigation,
and Work
Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Post Litigation
and Work
Product
Post Litigation
and Work
Product
Attorney/client
privilege, Post
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Starting
Bates No
)
(

Redacted .
or
Withheld

Ending
Bates No
(
)

Date

2800

2806

Withheld

July 22,
2010

2810

2811

Withheld

July 22,

Type of
document

To/Recipient

From/Author

..
Dennis
Herron/Farmers

Promiseland
Guns

Misfiled/Wrong
Claim

Farmers

Elam Burke

Law Firm Billing
Statement

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

Letter

Ron Ramsey

Jeff Thomson

Post Arbitration
Legal Analysis

"All

Stacey

Misfiled/Wrong
Claim

Firearms repair
estimate and
valuation chart
Invoice

2010

2831

2834

'

;

Withheld

February

20,2013

3207

3208

Withheld

March 19,

2013
Withheld

3409

November

3,2012

3410

3413

Withheld

March 20,

2013
3414

3415

Withheld

March 19,

Interoffice
Memorandum
Re: Staff
Performance
Evaluations for
Legal
Secretaries
Memo
regarding Bad
Faith Claim
Letter

Wayne Burkdoll
(Manager NLC
West SB)
Ron Ramsey

Ron Ramsey

Post Arbitration
Legal Analysis

Jeff Thomson

Post Arbitration
Legal Analysis

Letter

Ron Ramsey

Jeff Thomson

Post Arbitration
Legal Analysis

Supervisors"

2013
3418

3419

Withheld

SUPPLEMENTAL PRIVILEGE LOG

February
26, 2013

Subject

CEDILLO

v. FARMERS

Privilege;
Doctrine

Litigation, and
Work Product
Misfiled/Wrong
Claim
Attorney/client
privilege, Post
Litigation, and
Work.Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Post Litigation
and Work
Product
Misfiled/Wrong
Claim

Post Litigation
and Work
Product
Post Litigation
and Work
Product
Post Litigation
and Work
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Starting
Bates No

(

)

3426

Ending
Bates No
)
(

Redacted
or
Withheld

Date

3430

Withheld

November

Type of
document

,.

To/Recipient

From/Author

Subject

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

Interoffice
Memorandum
Re: Staff
Performance
Evaluations for
Legal
Secretaries
Memo
regarding Bad
Faith Claim
Letter

"All

Stacey

Misfiled/Wrong
Claim

10, 2010

3540

Withheld

3, 2012

(Duplicate
of 3509)

3541

3544

(Duplicate
of 3410)

(Duplicate
of 3413)

3545

3546

(Duplicate
of 3414)
3549
(Duplicate
of 3418)
(Duplicate
of 3426)

(Duplicate
of 3415)
3550
(Duplicate
of 3419)
3561
(Duplicate
of 3430)

3689

3733

3557

November

Withheld

March 20,

2013
Withheld

March 19,

Supervisors"

February

Wayne Burkdoll
(Manager NLC

Ron Ramsey

Post Arbitration
Legal Analysis

Ron Ramsey

Jeff Thomson

Post Arbitration
Legal Analysis

Letter

Ron Ramsey

Jeff Thomson

Post Arbitration
Legal Analysis

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

Correspondence
and Medical
Chronology

Ron Ramsey

Kathryn Brandt
(paralegal for Jeff
Thomson)

Legal Analysis

West SB)

26, 2013
Withheld

November

10,2010

Withheld

January 21,

2011

Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Misfiled/Wrong
Claim

-

2013
Withheld

Privilege;
Doctrine .

:

Post Litigation
and Work
Product
Post Litigation
and Work
Product
Post Litigation
and Work
Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege (legal

issue analysis),
Post Litigation,
and Work
Product

SUPPLEMENTAL PRIVILEGE LOG

CEDILLO v. FARMERS
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Date

Type of
document

To/Recipient

From/Author

Subject

Privilege;
Doctrine

February 1,
2011

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

Withheld

April 25,
2011

Invoice

Farmers

Elam Burke

~aw Firm Billing
Statement

3830

Withheld

July
22,2011

Invoice·

Farmers

Elam Burke

Law Firm Billing
Statement

3833

3843

Withheld

October
19,20111

District Clerk

S. Todd Parks

Different
case/Misfiled

3851

3852

Withheld

November
4,2011

Correspondence
and Motion to
Continue in
Wormerv.
Robison {Collin
County District
Court, Texas)
Correspondence

Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Different
case/Misfiled

Ron Ramsey

Jeff Thomson

Legal Analysis

3855

3857

Withheld

October
27,2011

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

November

Correspondence

Ron Ramsey

Jeff Thomson

Legal Analysis

Redacted
or

Starting
Bates No
)
(

Ending
Bates No
)
(

3736

3762

Withheld
Withheld

3776

3778

3828

.

.
3860

3861

Withheld

8,2011

SUPPLEMENTAL PRIVILEGE LOG

CEDILLO

v. FARMERS

Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
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Starting
Bates No
(
')

.

Ending
Bates No

Redacted
or

)

Withheld
Withheld

3909

(
3910

3917

3920

3921

3922

Date

Type of
document

~-. '
•,

,

To/Recipient
,

'
'

From/Author

Subject
,,

'

.

'

.

''

January 20,
2012

Correspondence

Ron Ramsey

Jeff Thomson

Legal Analysis

Withheld

January 24,
2012

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

Redacted

February 8,
2012

Correspondence

Farmers

Jeff Thomson

Legal Analysis

.

,,

3923
(Duplicate
of 3921)

3924
(Duplicate
of 3922)

Redacted

February 8,
2012

Correspondence

Farmers

Jeff Thomson

Legal Analysis

4012

4013

Withheld

May 6,
2013

Correspondence

Farmers

Jeff Thomson

Legal Analysis

.
',

4017

4079

4029

4085

Withheld

Withheld

SUPPLEMENTAL PRIVILEGE LOG

Privilege;
Doctrine·.

Not dated

May 8,
2013 and

DRAFT
Responses to
Cedilla's First
Set of
Interrogatories
and Requests
for Production
of Documents
Emails and
attached case

Ron Ramsey

Jeff Thomson

Legal Analysis

,

1

Ron Ramsey

CEDILLO v. FARMERS

Jeff Thomson

Legal Analysis

Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation/Post
Arbitration, and
Work Product
Attorney/client
.privilege, Post
Litigation, and
Work Product

Attorney/client
privilege, Post

PAGE 13

000369

Starting
Bates No
)
(

Ending
Bates No
)
(

Redacted
or
Withheld

4069(4096
is duplicate)

4073(4100

4108

4124

Redacted

is
duplicate)
Withheld

Date'

'

Type of
document

To/Recipient

From/Author

Subject
'

May 9,
2013

law

April 17,

45 Day PreArbitration
Report

Ron Ramsey

2012

May 22,

Invoice

4131

Withheld

July 25,

Jeff Thomson

Legal Analysis

Farmers

Elam Burke

Law Firm Billing
Statement

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

Email with
proposed Order
No. 12 from Mr.
Clark (Order not
redacted)
Correspondence
re Arbitrator's
Final Order No.
13

Ron Ramsey

Jeff Thomson

Legal Analysis

Ron Ramsey

Jeff Thomson

Legal Analysis

'

2012

4340

4369

Withheld

May 20,

2013

4383

4382

Redacted

July 101,
2013

Withheld

August 22,

-

4469

4470

2013

SUPPLEMENTAL PRIVILEGE LOG

'

/

2012

4130

Privilege;
Doctrine

CEDILLO

v. FARMERS

Litigation/Post
Arbitration, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
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'GJORDING

I FOi '<;ER

Julianne S. Hall

July 9, 2015

Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Ste. 400
Boise, ID 83702
Re:

Cedillo v. Farmers
GF File No.: 15017.231

Dear Jon:
Upon further review of the documents previously withheld by Mr. Johnson, enclosed please
find documents which Defendant is now producing either completely or in a redacted manner
in an effort to address the disc'?very issues raised by your client. For further information,
please refer to Defendant's Supplemental Privilege Log, enclosed herewith.
Sincerely, ·
GJORDING FOUSER,

PLLC

Julianne S. Hall
JSH/kt
Enclosures

EXHIBIT

,-~ ,.

121 N. 9th St., Ste. 600

I

Boise, ID 83702

I t. 208.336.9777 I

f. 208.336.9177

I

GFldahoLaw.com
000372

NO _ _ _ _-;;;;;;~:::"""'.'.'--FILED
A.M, _ _ _ _
P.M.

< ,•

f: 5:"'
"j
__..

JUL f 6 2015
CHrRISTOPHER D. RICH, Clark

JOHN L. RUNFT (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFT & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400 ·
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: jmsteele@runftlaw.com

By SANTIAGO BARRIOS
DEPUTY

Attorneys for Peggy Cedillo

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO, an individual,
Plaintiff,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV OC 1308697

DECLARATION OF IRVING PAUL IN
SUPPORT OF PLAINTIFF'S RENEWED
MOTION TO COMPEL

COMES NOW, Irving Paul, being over the age of eighteen years and competent to make
this Declaration upon his own personal knowledge, states as follows:
1.

That I am a licensed attorney in good standing with the Idaho State Bar and in the
state of Washington. I have served as an expert witness in nearly one hundred
bad faith cases, including working as an expert for Mr. Thomson, who represents
Farmers, the defendant in this case. Idaho State and Federal Judges have found
me qualified to be an insurance bad faith expert, and none has found me
unqualified. I spent over ten years as adjunct professor of insurance law at the
University ofldaho Law School.

DECLARATION OF IRVING PAUL IN SUPPORT OF PLAINTIFF'S RENEWED MOTION
TO COMPEL - Page I
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2.

That I have been retained as an expert witness in this case.

3.

That attached hereto as Exhibit A is my CV and list of cases in which I have
either been deposed or testified in court since 2005.

4.

That I have reviewed the basic pleadings in this case, the Idaho Supreme Court
decision of March 5, 2015, and am generally familiar with the discovery dispute
now ongoing.

5.

As an expert witness the Idaho Supreme Court as held that I should form an
opinion as to whether the actions of Farmers constituted an intentional and
unreasonable delay or denial of benefits, not the result of good faith mistake, and
not based on a reasonably debatable issue of law or fact. Additionally, I have to
form an opinion as to whether Farmer's conduct violated any of the provisions of
IC 41-1329 including whether Farmers failed to acknowledge and act promptly
upon communications (2), whether Farmers failed to adopt and implement
reasonable standards (3), whether Farmers conducted a reasonable investigation
based on all the information available (4), whether Farmers affirmed or denied
coverage within a reasonable time after receiving Proof of Loss (5), whether
Farmers failed to attempt in good faith to effect fair and equitable settlement in
this situation where liability was clear and admitted (6), whether Farmers forced
its policyholder to engage in litigation by offering substantially less than the
amount ultimately covered (7), and whether Farmers adequately communicated
the basis for its offers and delays based upon the policy, applicable facts and
applicable law.

DECLARATION OF IRVING PAUL IN SUPPORT OF PLAINTIFF'S RENEWED MOTION
TO COMPEL - Page 2
000374
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6. ·

In order to form an opinion on the subjects listed above, I need to know who
made claims decisions, when they were made, what the decisions were based
upon, what investigation was done or should have been done, and how these
decisions were communicated to the policyholder, Peggy Cedillo, the plaintiff.

7.

In general, in all the cases I have been involved in, I have been provided with the
complete paper and electronic claims file for the claim involved, subject to certain
well defined exceptions. I will discuss my experience with these issues without
attempting to advance legal opinions or argument that are beyond my purview as
an expert.

8.

The major exception I have experienced has been the attorney/client and work
product privilege. I have generally not been provided with records of
communication between the carrier and its attorney covering legal advice. (Note,
however, that where only part of a specific document was .. truly privileged,
redaction was limited to that specific part of the document covering legal advice).
In my experience the fact that an attorney labels a communication as privileged
does not make it so. However, in cases where the insurance carrier has indicated
it will rely on the defense of advice of counsel or when the carrier's actions have
purposely disclosed attorney/client communication, the relevant court has given
me access to those privileged communications, sometimes with specific mental
impressions redacted. I am also familiar with a growing line of cases holding that
while an insurance carrier may use counsel in evaluating claims, the carrier
cannot shield the claims process from discovery by having the attorney take over
administering the claim. In other words, since the carrier has the responsibility

DECLARATION OF IRVING PAUL lN SUPPORT OF PLAINTIFF'S RENEWED MOTION
TO COMPEL - Page 3
000375

for evaluating and paying claims, and since IC 41-1329 applies to carriers, there
must be sufficient discovery to allow the trier of fact to determine what the carrier
did and did not do, and whether this conduct was consistent with the carrier's
statutory and common law obligations.

In summary, then, in my experience

courts have always given me access to written or electronic records that constitute
the best evidence as to why and how the carrier made the decisions it made. In
this case I need to know how when and why Farmers reached the valuations it
did.
9.

In my experience courts have been about evenly split on whether to compel
production of information on reserves.

In forming my opinions in this case

having access to reserve information would be helpful, but not critical. I
understand that Farmers has produced information on its reserves. Hence, this is
not an issue.
10.

In my experience, almost all courts have required some amount of disclosure of
training and procedure manuals, and those materials have been very helpful to me
informing my opinions. I note·specifically that IC 41-1329 requires that I form an ·
opinion on whether Farmers did or did not adopt reasonable standard for the
prompt investigation of claims.

The only place to find and evaluate these

standards is in training and procedure manuals, and I would then compare theses
written standards to Farmers actions in forming my opinion as to whether Farmers
implemented these standards. Information in training and procedure manuals is
also an important ingredient in forming an opinion as to whether Farmers'
conduct was the result of good faith mistake.

DECLARATION OF IRVING PAUL IN SUPPORT OF PLAINTIFF'S RENEWED MOTION
TO COMPEL - Page 4
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11.

There seem to be issues in this case as to whether the policyholder, Cedillo, is
entitled to documents created after a certain point in time, apparently the
beginning of arbitration. In my experience, courts have ordered discovery for
actions taking place in terms of administering the claim, but not for actions
directly related to litigation. In this case I am informed that the arbitration was
concluded on August 21, 2013, (See, Final Order No. 13 re; Respondent's
Application to Modify or Correct Amended Final Award and/or Motion for
Reconsideration). In this case the Supreme Court has stated that it is already res
judicata that Farmers had sufficient information to determine its payment on this
claim as of August 25, 2009, yet Farmers made a payment of $155,000 on
October 18, 2012, while the arbitration process was underway. This $155,000
was voluntarily made by Farmers, and was not the result of a court order. The
decision to pay this amount is then, by definition, a claims decision, and occurred
over three years after Farmers had sufficient information to evaluate the claim. It
is therefore necessary for me to form an opinion as to whether this admitted delay
of over three years was intentional and unreasonable. I am not a mind reader, and
the data I would look at to form this opinion would be the claims activity during
this three year interim. Did Farmers get additional information, and if so what
was that information? Was this information available three years earlier? Why
did Farmers change from paying $25,000 to paying $180,000?

The source of

answers to those questions is the claims file ....... subject to redaction for nonwaived, attorney/client privilege on truly legal issues or issues of litigation
strategy. I am advised that Farmers made two additional voluntary payments, the

DECLARATION OF IRVING PAUL IN SUPPORT OF PLAINTIFF'S RENEWED MOTION
TO COMPEL - Page 5
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latest of $101,947 on September 11, 2013. Again, what if anything changed?
Clearly the claims process was in full swing through late September of 2013.
12.

I am further advised that as a result of the March 5, 2015 Idaho Supreme Court
decision, Farmers made several additional payments. I need enough data to
determine if these payments were reasonable and timely under the circumstances.

I declare under penalty of perjury pursuant to the law of the State of Idaho that the
foregoing is true and correct.

---

DATED this 15.._ day of July 2015.

By/s/
/

/RVINGPAUL

DECLARATION OF IRVING PAUL IN SUPPORT OF PLAINTIFF'S RENEWED MOTION
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fr.om:
SeonrO::
7lio:
S'wi:llbJj~d:
AUacilmm~ll1lls:

Buddy Paul <bpaul@ewinganderson.com>
Wednesday, July 15, 2015 4:01 PM
Jon Steele
Draft Declaration of Paul in Support of Cedilla's Renewed Mot to Compel OiS-04-15
Draft Declaration of Paul in Support of Cedilla's Renewed Mot to Compel 0:5-04-15.docx

I. si:gr.1ed the attached declaration at 3:00 pm on July 15, 2015. The signed document is on its way by mail.
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RESUME OF IRVING "BUDDY" PAUL
PERSONAL DA TA:
Coeur d'Alene, Idaho
Office Address:

210 l Lakewood Drive, Suite 235
Coeur d'Alene, Idaho 83814
(208) 667-7990

Spokane, Washington
Office Address:

522 West Riverside Ave., Suite 800
Spokane, Washington 99201-0519
(509) 838-426 I

Home Address:

2772 West Lutherhaven Road
Coeur d'Alene, Idaho 83814
(208) 667-6044

EDUCATION:
B.A. Northwestern University - I 969
J.D. University of Michigan Law School - I 973
Completed law school in 2 1/2 years while working half time and
serving as research associate to Professor David Chambers.

PRACTICE:
1976 - Present - Ewing Anderson, P.S., (Formerly Huppin, Ewing, Anderson & Paul)
shareholder and past firm President. (www.ewinganderson.com)
Areas of Practice: Insurance Law including coverage, environmental, arson/fraud
investigations and insurance defense; Construction Law; Personal Injury;
Commercial Litigation, Product Liability.
Serves as consultant or expert witness in insurance and claims handling cases.

PRIOR EMPLOYMENT:
Law Clerk to The Honorable John Feikins, United States District Court for the Eastern
District of Michigan.

ADMISSIONS:
All State and Federal courts in Washington and Idaho.
All State and Federal courts in Michigan (inactive)
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TEACHING EXPERIENCE:
2000-Present: Adjunct Professor of Insurance Law, University of Idaho Law School
(http://www.law.uidaho.edu/facstaff/faculty_ directory.asp). Have taught seminar courses in
trial practice, discovery and personal injury for Washington State Bar Association,
Washington State Trial Lawyers Association; Young Lawyer Section of Washington State
Bar Association, N.B.I. and Idaho Law Foundation. Have taught 3-State Regional Seminars
for State Farm, Safeco and Inland Empire Adjuster's Association on insurance topics.
Served as faculty for 2000 Washington Trial Lawyers Annual [nsurance Law Seminar and
2004, 2006, and 2011 NB[ Bad Faith Seminar.

MEDIATOR/ARBITRATOR EXPERIENCE:
Spokane County Mandatory Arbitration Panel, Spokane County Mediation Panel, Kootenai
County Mediation Panel, various private mediations and U[M arbitrations.

REPRESENTATIVE lNSURANCE CLIENTS:
Over the last ten years [ have represented many insurance companies and/or their insureds
including: Safeco, Pemco, State Farm, American States, Trinity Universal, Chrysler,
Coregis, Ohio Casualty, Lloyds of London and others. I have been an attorney on behalf of
the policyholder in cases involving Mass Mutual; Fireman's Fund; USF&G, Farmers and
others.
I have been an expert on behalf of the policy holder in cases involving Zurich, Travelers,
Allstate and others, and have been an expert on behalf of the carrier for Prudential, Mutual of
Omaha, American National Life and others.

COMMUNITY INVOLVEMENT:
Board of Directors for Coeur d'Alene Summer Theater and rdaho Conservation League.
Board of Directors for Lionel Hampton Jazz Festival (University ofldaho). Past PresidentLake Coeur d'Alene Property Owners Association; Past Chair- Coeur d'Alene Basin Project
Citizens Advisory Committee; Member - Coeur d'Alene Indian Tribe Lake Management
Board; Board Member - K.PBX, Spokane Public Radio; Past Board Member - Shamrock
Acres Boys Home; Past Board Member- Connoisseur Concerts; Past Lawyer Chair- United
Way Campaign.

ACTIVITIES:
Water and Snow sports
Woodturning and metal sculpture
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List of Publications and Teaching

I have taught seminars on insurance ethics and claims handling procedures certified for
continuing legal education credits, as well as continuing insurance education credits.
Seminars include "Ethics for Defense Counsel" presented at the 23 rd Annual WSTLA
Insurance Law Seminar. I published materials in connection with· that course. I also
published materials and presented a course entitled "Bad Faith Litigation in Washington"
for the National Business Institute. This was a six-hour seminar in which I was one of
two presenters. The course was given in 2004. While the title of the seminar refers to
Washington, most of those individuals attending the seminar practiced in both
Washington and Idaho, and accordingly the seminar covered issues in both states. l
prepared an updated version of these written materials for use in a similar seminar
sponsored by NBI and scheduled for 2006. The oral portion of that seminar, however,
was canceled. In early 2007, I presented a one-hour segment, and developed written
materials in connection therewith, as part of an NBI CLE seminar on current insurance
law developments. In 2011, I published materials for and presented at an NBI Seminar
entitled "Advanced Uninsured/Underinsured Motorist Law." My portion of the seminar
dealt with determining coverage and bad faith. Since about 1999, I have been Adjunct
Professor at the University of Idaho College of Law teaching a course entitled "Insurance
and Bad Faith Law and Litigation." I have assembled the written course material for that
course.
Testimony

In 2005, I was deposed in a case brought by Interior Solutions, Inc. against Travelers.
The case was in the Federal District Court for the Eastern District of Washington. I was
retained by Rob Crary, attorney for the policyholder.
I was deposed in January 2007 in a case captioned Clay Excavation v. Zurich, in the
Seventh Judicial District, Bonneville County, Idaho, Case No. CV O15-6275. Bryan
Smith of Idaho Falls retained me.
I testified in April 2007 by deposition in a case entitled Ferguson v. Oregon Mutual Ins.
Co., in the Third Judicial District of the State of Idaho, Canyon County, Case
No. CV 05-12224. I was retained by Scott Hess on behalf of the policyholder.
In July of 2007, I was deposed in the case captioned Weinstein v. Prudential Ins. Co. in
the Fourth Judicial District for the State of Idaho, Case No. CV Pl 04002800. I was
retained by Robert Anderson, attorney for the carrier. I testified at the trial in this case in
September 2007.
I was deposed in October 2007 in a case captioned Rudolph v. CUNA, Case No. CV
2006-3303-OC, in the Sixth Judicial District, Bannock County, Idaho. Stephen Muhonen
of Pocatello retained me.
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In late October of 2007, I was deposed in the case captioned Deeds v. Regence Blueshield
of Idaho, in the First Judicial District for the State of Idaho, Kootenai County Case No.
CV O1-7811. I was retained by Richard A. Hearn, M.D., attorney for the Plaintiff.
I was deposed in February 2008 in a case captioned C&R Forestry v. Liberty Mutual et
al, Case No. CV 05-381-N-EJL, in the U.S. District Court - District of Idaho. Marc A.
Lyons of Coeur d'Alene, Idaho, attorney for Liberty Mutual, retained me.
In May of 2008, I was deposed in the case captioned Aecon Buildings, Inc. v. Zurich
North America, et al. in the United States District Court for the Western District of
Washington, No. C 07-0832 MJP.
Plaintiff.

I was retained by Rose McGillis, attorney for the

I was deposed in August 2008 in a case captioned Amica v. Eglet and Covert, Case No.
07-2-05641-1, in the Spokane County Superior Court. Douglas R. Soderland of Seattle,
Washington, attorney for Amica Mutual Insurance, retained me.
In March of 2009, I was deposed in the case captioned Klundt v. Globe Life in the
Spokane County Superior Court, No. 08-2-00797-3. I was retained by Douglas B. Ecton,
attorney for the Plaintiff.
I was deposed in September 2009 in a case captioned Stinker Stations v. Nationwide
Agribusiness Ins. Co., Case No. CV-08-370-LMB, in the U.S. District Court- District of
Idaho. James S. Thomson of Boise, Idaho, attorney for Nationwide, retained me.
In October of 2009, I was deposed in the case captioned McDowell et al v. Western
Community Insurance Company pending in the Jefferson County District Court, No. CV
07-663. I was retained by Nathan M. Olsen, attorney for the Plaintiffs. f testified at the
trial in this case in November 2009.
In December of 20 I 0, I was deposed in the case captioned St. Lukes Magic Valley
Regional Medical Center v. Tom Luciani and Stamper Rubins Law Firm in United States
District Court for the District of Idaho, No. 8-30-S-EJL. I was retained by David Bardon
of Crowell and Moring, attorney for the Plaintiffs.
In February of 2011, I was deposed in the case captioned Michael Wolverton v. Allied
Insurance Company, in The District Court of the Fourth Judicial District of the State of
Idaho, in and for the County of Ada, No. CV OC 2008-19302. I was retained by James S.
Thomson, II of Powers Thomson, PC, attorneys for the Defendant.
On November I, 20 I I, I was deposed in the case of United Heritage Property and
Casualty Company v. Farmers Alliance Mutual Insurance Company, in the United States
District Court for the District of Idaho, No. I: I 0-cv-00456-S-W BS. I was retained by
Jeffrey A. Thomas of Elam & Burke, P.A., attorneys for the Plaintiff.
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· On June 6, 2012, I was deposed in the case of Columbia Industries, Inc. v. Zurich
American Insurance Company, et al, in the Benton County Superior Court, cause number
I 0-2-0029-9. I was retained by Jonathan Gross of Bishop Barry Drath, attorneys for
Defendant Zurich American.
I was deposed on October I5, 20 I2, in the case of Iversen v. North Idaho Day Surgery
and Illinois Union, in the District Court of the First Judicial District of the State of Idaho,
Kootenai County, cause number CV-09-5180. On November 14, 2012, I testified in this
matter's trial. Stephen J. Nemec of James, Vernon & Weeks, P.A., attorneys for Plaintiff,
retained me in this matter.
On January 23, 2013, I was deposed in the case of Hudson Insurance Company, et al v.
Primary Health, Inc., et al, Fourth Judicial District of the State of Idaho, County of Ada,
cause number CV OC I 124842. On the 20 th day of March, 2013, I testified in this
matter's trial. I was retained by Philip King of the law firm of Meckler Bulger Tilson
Marick & Pearson, LLP in Chicago, IL and his co-counsel, Newal Squyres of Holland &
Hart, LLP in Boise ID. Mr. King and Mr. Squyres are attorneys for plaintiff, Hudson
Insurance Company and its subsidiaries.
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CERTIFICATE OF SERVICE

K

The undersigned hereby certifies that on this
day of July 2015, a true and correct
copy of the foregoing DECLARATION OF IRVING PAUL IN SUPPORT OF
PLAINTIFF'S RENEWED MOTION TO COMPEL was served upon opposing counsel as
follows:
Jeffrey A. Thomson
Elam Burke
251 E. Front St., Ste 300
Boise, ID 83702
Attorney for Farmers Insurance Company
OfIdaho

__/4Facsimile
_ _ Via Personal Delivery
Via U.S. Mail
Via E-mail

Jack S. Gjording
Julianne S. Hall
Gjording Fouser, PLLC
Plaza One Twenty One
121 North 9th Street, Suite 600
P.O. Box 2837
Boise, Idaho 83701-2837
Attorneys for Farmers Insurance Company
Of Idaho

Facsimile
_ _ Via Personal Delivery
Via U.S. Mail
Via E-mail

/2.

RUNFT & STEELE LAW OFFICES, PLLC

Bye

J<l?>flJ

JONMSTEELE
Attorney for Plaintiff

DECLARATION OF IRVING PAUL IN SUPPORT OF PLAINTIFF'S RENEWED MOTION
TO COMPEL-Page 7
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JUL 1 7 2015
CHRISTOPHER D. RICH, Clerk
By JANINE KORSEN
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PEGGY CEDILLO,
Plaintiff,

Case No. CV-OC-2013-8697
MEMORANDUM DECISION AND ORDER
GRANTING PLAINTIFF'S RENEWED
MOTION TO COMPEL AND NOTICE OF
HEARING

VS.

FARMERS INSURANCE COMPANY OF
IDAHO,
· Defendant.

Originally, this matter came before the Court for oral argument on the Plaintiffs Motion
to Compel on December 11, 2013. After the stay on appeal, Plaintiffs Renewed Motion to
Compel (filed May 28, 2015), came before the Court for oral argument on July 16, 2015.
Appearances:
Jon Steele for Plaintiff
Jack Gjord~ng, Julianne Hall for Defendant
FACTUAL BACKGROUND AND PROCEEDINGS

The factual background and procedural history of this case were set forth in this Court's
November 14, 2013 Memorandum Decision on the Plaintiffs' Motion to Confirm Arbitration
Award. As such, the Court will set forth only those facts relevant to the Motion presently before
it.
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On May 25, 2008, Plaintiff Peggy Cedillo was injured in a motorcycle accident. 1
Pursuant to a binding arbitration clause, Plaintiff and her insurance company, Defendant Farmers
Insurance Company of Idaho, arbitrated the disputed issue of underinsured motorist coverage
payments to Plaintiff.2 An arbitration award was issued in favor of Plaintiff. 3 On May 13, 2015,
Plaintiff filed a Petition for Confirmation of Arbitration Award and Award of Attorney Fees with
the District Court. 4 A First Amended Petition for Confirmation of Arbitration Award, Award of
Attorney Fees, Unenforceability of Offset Clause and Bad Faith was filed Aug. 16, 2013,
including allegations of bad faith against Defendant.
While the Court was addressing the issues regarding the arbitration award, the parties
were also engaged in discovery related to the bad faith issues. On Nov. 25, 2013, Plaintiff filed a
Motion to Compel, with supporting documentation. 5 Plaintiff provided the Court with copies of
the discovery requests at issue, along with copies of the four letters sent to Defendant's then
counsel, Jeffrey Thomson. 6 In the first letter (dated Aug. 29, 2013), Plaintiff gave Defendant an
extension to provide discovery responses until Oct. 15, 2013. 7 The second letter (dated Oct. 23,
2013) requested outstanding discovery responses be provided no later than Nov. 8, 2013. 8 The
third letter (dated Nov. 11, 2013) again requested responses to outstanding discovery requests by
Nov. 18, 2013. 9 The fourth letter (dated Nov. 13, 2013), discussed a phone call between
Plaintiffs and Defen~e counsel, in which objections were discussed, and Defense counsel
allegedly indicated discovery responses would be provided no later than Nov. 22, 2013. 10
In early December, Defendant provided some discovery responses, along with a privilege

Cedillo v. Farmers Ins. Co. of Idaho, 158 Idaho 154,345 P.3d 213,216 (2015).
Id, 345 P.3d at 217.
Id.
4
Idaho Code§ 7-916 indicates that all applications under the Uniform Arbitration Act, "shall be by motion
and shall be heard in the manner and upon the notice provided by law or rule of court for the making and hearing of
motions." See also Carroll v. MBNA Am. Bank, 148 Idaho 261,268,220 P.3d 1080, 1087 (2009). Despite this, the
Petition is in the form of a Complaint.
5
Affidavit of Jon M. Steele in Support of Plaintiff's Motion to Compel, filed Nov. 25, 2013; Brief in
Support of Plaintiff's Motion to Compel, filed Nov. 25, 2015.
6
Affidavit of Jon M. Steele in Support of Plaintiff's Motion to Compel, filed Nov. 25, 2013, Exs. B - E.
7
Id., Ex. B.
8
Id., Ex. C.
9
Id., Ex. D.
10
Id., Ex. E.
2
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log and several thousand documents to Plaintiff 11 Plaintiff sent another letter to counsel on Dec.
6, 2013, discussing alleged insufficiencies with the responses provided. 12 Further briefing was
provided to the Court by both parties regarding the discovery issues. 13
Despite the significant briefing on the issue, the Court never resolved the Motion to
Compel. A Notice of Appeal was filed Dec. 11, 2013, and the District Court did not have
jurisdiction over the issue until the case was remitted to this Court on Mar. 30, 2015. 14
On May 4, 2015, a Notice of Withdrawal and Substitution of Counsel was filed with the
Court, whereby Defendant's former counsel was replaced by Defendant's current counsel.
On May 28, 2015, Plaintiff filed a Renewed Motion to Compel with supporting
documentation. 15 Plaintiff provided new documentation related to the Motion to Compel,
including a letter sent to Defendant's former counsel on Apr. 7, 2015, related to discovery issues.
Defendant filed responsive briefing on Jul. 9, 2015. 16 In the documents filed with the Court, the
only evidence of any communications between Plaintiffs counsel and current Defense counsel
related to the discovery issues are supplemental discovery responses from Defense counsel. 17
However, at oral argument, it became clear that the parties had continued to meet and confer
after the Renewed Motion to Compel was filed, including meetings to discuss disclosure of
electronically stored information.
No Reply brief was filed, though the Plaintiff did filed a Declaration of Irving Paul in
Support of Plaintiffs Renewed Motion to Compel the day of the hearing. Because this document
was filed untimely pursuant to I.R.C.P. 7(b)(3)(B), the Court, in its discretion, will not consider
the document because Defendant has had insufficient time to review and respond to such

II

See Affidavit of Peter J. Johnson in Response to Motion to Compel, filed Dec. 9, 2013, pp. 3 - 4;
Supplemental Affidavit of Jon M. Steele in Support of Plaintiffs Motion to Compel, filed Dec. 6, 2013, 113 - 4 and
Exs. A and B.
12
Supplemental Affidavit of Jon M. Steele in Support of Plaintiffs Motion to Compel, filed Dec. 6, 2013, Ex.

B.
See Second Supplemental Affidavit of Jon M. Steele in Support of Plaintiffs Motion Compel, tiled Dec.
I0, 2013; Defendant's Memorandum in Response to Plaintiffs Motion to Compel Discovery, filed Dec. 9, 2013.
14
Remittitur, tiled Mar. 30, 2015.
15
Declaration of Jon M. Steele in Support ofCedillo's Renewed Motion to Compel, filed May 28, 2015;
Memorandum in Support of Plaintiffs Renewed Motion to Compel.
16
Defendant's Opposition to Plaintiffs Renewed Motion to Compel, tiled Jul. 9, 2015; Affidavit of Julianne
S. Hall in Support of Defendant's Opposition to Plaintiffs Renewed Motion to Compel, filed Jul. 9, 2015.
17
Affidavit of Julianne S. Hall in Support of Defendant's Opposition to Plaintiffs Renewed Motion to
Compel, filed Jul. 9, 2015, Exs. B - F.
13
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document. 18

Except as discussed herein, the Court has considered all documentation and

argument filed in support of and in opposition to the Motion to Compel.
LEGAL ST ANDA RD

Parties may obtain discovery regarding any matter relevant to the subject matter of the
litigation, whether it relates to claims or defenses or is reasonably calculated to lead to the
discovery of admissible evidence. I.R.C.P. 26(b)(l). To obtain relevant discovery from an
opposing party in the litigation, a party may serve a request for interrogatories or a request for
the production of documents. I.R.C.P. 26(a), 33, 34. If the documents requested are not produced
or interrogatories are not answered, and the opposing party has been given 30 days from the date
of service to respond, the party serving the discovery requests may file a motion to compel
discovery. I.R.C.P. 37(a)(2).
The court may grant the motion if the motion includes "a certification that the movant has
in good faith conferred or attempted to confer with the party not making the disclosure in an
effort to secure the disclosure without court action." I.R.C.P. 37(a)(2). The court has "broad
discretion in determining whether or not to grant a motion to compel." Nightengale v. Timmel,
151 Idaho 347, 256 P.3d 755, 759 (2011). "Such decisions will only be reversed when there has
been a clear abuse of discretion." Kirk v. Ford Motor Co., 141 Idaho 697, 701, 116 P.3d 27, 31
(2005).
If the court grants the motion, it must "require the party ... whose conduct necessitated

the motion or the party or attorney advising such conduct or both of them to pay to the moving
party the reasonable expenses incurred in obtaining the order, including attorney's fees." I.R.C.P.
37(a)(4). However, the court may decline to award reasonable expenses to the moving party if
"the court finds that the opposition to the motion was substantially justified or that other
circumstances make an award of expenses unjust." Id. If the court denies the motion, it must
"require the moving party or the a~orney advising the motion or both of them to pay to the party
... who opposed the motion the reasonable expenses incurred in opposing the motion, including
attorney's fees." Id. Again, the court may alternatively decline to award reasonable expenses to

18

Matter of Estate of Keeven, 126 Idaho 290,296,882 P.2d 457,463 (Ct. App. 1994); Cumis Ins. Soc'y, Inc.
v. Massey, 155 Idaho 942, 946, 318 P.3d 932, 936 (2014) ("This Court reviews a district court's decision to accept
an untimely filed affidavit in connection with summary judgment, and a court's decision to relieve a party from a
stipulation, for an abuse of discretion."); Arregui v. Gallegos-Main, 153 Idaho 801, 805, 291 P.3d 1000, 1004
(2012), reh'g denied (June 7, 2012).
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the party who opposed the motion if "~he court finds that the making of the motion was
substantially justified or that other circumstances make an award of expenses unjust." Id.
ANALYSIS

A.

Order to Compel

In this case the Plaintiff served her first set of Interrogatories, Requests for Production of
Documents and Requests for Admission on the Defendant on August 20, 2013. 19 Pursuant to
33(a)(2), 34(b)(2), and 36(a), Defendant's responses were due on September 19, 2013. 20 The
affidavits provided to the Court show that this deadline was extended several times, including an
extension to November 22, 2013. Despite the extensions, no adequate responses were provided
until after the initial Motion to Compel was filed. Even after the stay, discovery responses
continued to be late, resulting in the Renewed Motion to Compel. Based on these facts, the Court
is convinced that Plaintiff is entitled to an order compelling discovery, 21 as Plaintiff met and
conferred in an attempt to obtain the discovery requested, although those efforts were with
former counsel for the Defendant.
The difficulty the Court faces is that since the Renewed Motion to Compel was filed,
Defendants have produced a number of documents. Based on the documents now before the
Court, and the arguments presented at oral argument, it is difficult, if not impossible, to
determine what has been produced and what has not; or what is outstanding under which
discovery request. This makes it difficult for the Court to issue a specific and cogent order. The
parties are in a much better position than the Court to determine what discovery issues remain.
Therefore, the Court at this point can only determine that a general order compelling
discovery is appropriate because efforts to obtain the discovery earlier were made and discovery
was not provided timely. However, based on oral argument, the Court will allow Plaintiff time to
review what has been produced, and determine if there is anything missing to which Plaintiff
believes she is entitled. At oral argument, the Court set a follow up hearing for August 20, 2015
to discuss further discovery issues including when the Defendant may be able to comply with
requests . that involved electronically stored information. Any supplemental briefing from
Plaintiff or Defendant specifying what is now missing, or why documents withheld (or redacted)

19
20

21

Affidavit of Jon M. Steele, at ~3.
Brief in Support of Motion to Compel, at 2.
Equally, Plaintiff is entitled to attorney fees for having to bring the various motions to compel.
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are or are not subject to privilege should be provided in advance of that hearing, and no later than
the timelines outlined in I.R.C.P. 7. This will allow the Court to address specifically what
remains unproduced. The Court requests to the extent possible, the parties identify documents (or
categories of documents) with as much specificity as possible so the Court can provide a useful
and specifically tailored supplemental order to compel.
To the extent the parties determine they need to submit the documents to the Court for an

in camera review, the Court requests that the documents and any related briefing be provided as
early as practicable so that the Court may review the documents in advance of the August 20,
2015 hearing.

:a.

Electronically Stored Information

During oral argument, the parties specifically addressed the issue of electronically stored
in.formation ("ESI"). Based on the Court's understanding of the arguments, there are outstanding
interrogatories and requests for production regarding ESL The parties are clearly working to
resolve these conflicts. However, as discussed above, the Court believes Plaintiff is entitled to an
order to compel regarding the ESI since it appears the defense counsel has not yet made any
inquiry into whether some requested ESI exists or in what form it may exist. At present, the
Court is again only able to enter a general order, because the continued production by Defendant
again leaves the Court unsure as to what is outstanding. Therefore, as stated from the bench, the
Court orders Defendants to identify whether any responsive ESI exists, and to the extent it exists,
disclose what it is and how it is stored, no later than July 31, 2015. This includes, but is not
limited to, the information on the laptop of claims representative Ramsey, and/or the existence of
the hard drive of such laptop.
The Court understands that the parties are working to provide search terms to search
Defendant's computers, networks, e-mail servers, or other ESI storage systems regarding
discovery in this case. To the extent these issues remain unresolved, or further objections are
raised, t~e parties may address these issues with their briefing for the hearing scheduled Aug. 20,
2015.
C.

Further Discovery Issues

While the Court is not yet addressing the specific issues of attorney-client privilege or the
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work product doctrine 22 , the Court can address some of the discovery issues raised by Plaintiff.
Plaintiff argues that, "It is well established in the Ninth Circuit that any objections to a discovery
request are waived if not made in the time allotted by the rules. " 23 The cases cited by Plaintiff are
Ninth Circuit cases, and are based upon the Federal Rules of Civil Procedure. 24 F.R.C.P. 33
contains language specifically indicating objections are waived if not timely brought. F.R.C.P.
33(b)(4). I.R.C.P. 33 contains no such language. Plaintiff cites to no Idaho authority that
objections to discovery requests are waived unless brought within a specific time frame. To the
contrary, I.R.C.P. 26(e) requires supplementation of discovery responses under certain
circumstances, which conceivably could include supplemental grounds for objections. See
I.R.C.P. 26(e)(2); Mains v. Cach, 143 Idaho 221, 225, 141 P.3d 1090, 1094 (2006). Beca~se the
substance of the Federal rules is different from the Idaho rules, the Court is unwilling to accept
federal guidance on this point. Absent instruction from the Idaho Supreme Court that late
objections are waived, the Court does not accept that the Idaho discovery rules mandates late
objections be waived.
D.

Attorney Fees

I.R.C.P. 37(a)(4) states,

If the motion is granted, the court shall, after opportunity for hearing, require the
party or deponent whose conduct necessitated the motion or the party or attorney
advising such conduct or both of them to pay to the moving party the reasonable
expenses incurred in obtaining the order, including attorney's fees, unless the
court finds that the opposition to the motion was substantially justified or that
other circumstances make an award of expenses unjust.
Under the circumstances of the case, the Court does not find the award of attorney fees to be
unjust. Plaintiff was entitled to discovery, and it was not until after she filed the motion in 2013
that she obtained some of it. While the Court does understand that new counsel has been
attempting to comply with Plaintiffs discovery requests, present efforts do not excuse the past
actions of Defendant in this matter. Therefore, the Court will award reasonable attorney fees
The Court reserves those issues for specific objections to specific documents. If such issues arise, the Court
anticipates such issues will be included in the supplemental briefing, if any, and will be addressed at the Aug. 20,
2015 hearing.
23
Memorandum in Support of Plaintiffs Renewed Motion to Compel, filed May 28, 2015, p. 11.
24
Richmark Corp. v. Timber Falling Consultants, 959 F.2d 1468, 1473 (9th Cir. 1992) (relying on F.R.C.P.
33 and 34 to hold, "a failure to object to discovery requests within the time required constitutes a waiver of any
objection."); Davis v. Fendler, 650 F.2d 1154, 1160 (9th Cir. 1981) ("[T]he failure to object to interrogatories within
the time fixed by Rule 33, FRCivP, constitutes a waiver of any objection.").
22
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related to obtaining this order. Plaintiff is to submit a memorandum of costs and fees on the
motions to compel no later than July 31, 2015.
CONCLUSION

1) Plaintiffs Motion to Compel and Renewed Motion to Compel are hereby GRANTED,
as stated above and to the extent discussed on the record in the hearing in Courtroom 508 on July
16, 2015. Plaintiff may move for sanctions if the identified records and communications are not
disclosed by July 31, 2015.
2) The Court sets a hearing for Aug. 20, 2015 at 2:45 PM, at the Ada County Courthouse
to resolve further issues relating to the motions to compel.
3) Plaintiff is awarded reasonable attorney fees from the Defendant related to the Motions
to Compel, and must file a memorandum of fees and costs no later than July 31, 2015.
AND IT IS SO ORDERED.
Dated this ~ a y of July, 2015.

Lynn~
District Judge
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CERTIFICATE OF MAILING

I hereby certify that on this
the within instrument to:

Zt>+IJay of July, 2015, I mailed (served) a true and correct copy of

Jon M. Steele
Attorney at Law
1020 Main Street, Suite 400
Boise ID 83702

Jack S Gjording
Julianne S Hall
Attorney at Law
PO Box 2837
Boise ID 83701

CHRISTOPHER D. RICH
Clerk of the District Court

CERTIFICATE OF MAILING
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No. _ _ _ _Fii:ei:r-:--rr--A.M. _____F-'ILeo

ql

P.M.

JOHN L. RUNFf (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFf & STEELE LAW OFFICES, PLLC .
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: JSteele@runftsteele.com

-t-1

AUG 1~ 20f5
CHRISTOPHER D. RICH Cl
By KATRINA HOLDEN ert<
01:Pun

Attorneys for Peggy Cedillo

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO, an individual,
Plaintiff,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV OC 1308697
MOTION FOR IN CAMERA REVIEW
OF DOCUMENTS

COMES NOW the Plaintiff, by and through her attorney of record Jon M. Steele, and
moves this court for the Court's In Camera Review of documents claimed as privileged by
Defendant. This motion is supported by tlie Declaration of Irving Paul filed July 16, 2015 and
the Declaration of Steele in Support of Motion for In Camera Review of Documents filed
herewith.

DATED this J!{!aay of August 2015.
RUNFT & STEELE LAW OFFICES, PLLC

Attorney for Plaintiff
MOTION FOR IN CAMERA REVIEW OF DOCUMENTS - Page 1

ORIGINAL
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this ~ a y of August 2015, a true and correct
copy of the foregoing MOTION FOR IN CAMERA REVIEW OF DOCUMENTS was served
upon opposing counsel as follows:
Jack Gjording
Julianne Hall
Gjording & Fouser, PLLC
121 N. 9th St., Suite 600
P.O. Box 2837
Boise, ID 83701
Attorney for Farmers Insurance Company
OfIdaho

----X- Via Facsimile

_ _ Via Personal Delivery
Via U.S. Mail
Via E-mail·

RUNFT & STEELE LAW OFFICES, PLLC

By:()4~

JONM. S
Attorney for Peggy Cedillo
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AUG 14 2015
CHAISTOPHEA D. RICH Ct
By KATRINA I-IOI.DEN erk
DEPUTY

JOHN L. RUNFT (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFT & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83 702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: jsteele@runftsteele.com

Attorneys for Peggy Cedillo
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
-

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PEGGY CEDILLO,
Plaintiff,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV OC 1308697
DECLARATION OF JON M. STEELE
IN SUPPORT MOTION FOR IN
CAMERA REVIEW OF DOCUMENTS
CLAIMED AS PRIVILEGED

..

COMES NOW, Jon M. Steele, being over the age of eighteen years and competent to
make this Declaration upon his own personal knowledge, states as follows:
1.

That I am an attorney in good standing with the Idaho State Bar and counsel for
Plaintiff in the above matter.

2.

That I make this Declaration in support of Motion for In Camera Review of

Defendants' Documents Claimed as Privileged.
3.·

Attached as Exhibit A is a true and correct copy of a letter from Jon Steele to Jack
Gjording and Julianne Hall dated August 14, 2015.
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4.

Attached as Exhibit B is a true and correct copy of a letter from Jon Steele to Jack
Gjording and Julianne Hall dated August 6, 2015.

5.

Attached as Exhibit C is a true and correct copy of a letter from Julianne Hall to
Jon Steele dated August 4, 2015.

6.

Attached as Exhibit D is a true and correct copy of a letter from Jack Gjording to
Jon Steele dated July 31, 2015.

7.

Attached as Exhibit E is a true and correct copy of a letter from Jack Gjording to
Jon Steele dated July 31, 2015.

8.

Attached as Exhibit Fis a true and correct copy of a letter from Jon Steele to Jack
Gjording and Julianne Hall dated July 24, 2015.

9.

Attached as Exhibit G is a true and correct copy of a letter from Jack Gjording to
Jon Steele dated July 17, 2015.

10.

Attached as Exhibit H is a true and correct copy of a letter from Julianne Hall to
Jon Steele dated July l 7, 2015.

11.

Attached as Exhibit I is a true and correct copy of a letter from Julianne Hall to
Jon Steele dated July 17, 2015

12.

Attached as Exhibit J is a true and correct copy of a letter from Julianne Hall to
Jon Steele dated July 9, 2015.

13.

Attached as Exhibit K is a true and correct copy of a letter from Jon Steele to Jack
Gjording and Julianne Hall dated July 7, 2015.

14.

Attached as Exhibit L is a true and correct letter from Julianne Hall to Jon Steele
dated July 1, 2015.
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15.

That on Thursday, August 6, 2015, attorney Steele met with attorney Hall for the
purpose of addressing and resolving, if possible, the parties disagreement
concerning the following:
a.
b.
c.
d.
e.

Production of Defendant's ESI;
Search terms to be used in Defendants ESI search;
Time parameters for Defendants ESI search;
Discoverability of attorney billings to Defendant;
Discoverability of documents and ESI concerning Defendants Exert
witnesses; and
f. Defendants search methodology and verification.

16.

That attorney Steele proposed the following search terms to Defendant:
a. "Policy# 75-0163542585"
b. "Claim #1014413194-1-2"
C. "Claim #1014413194-1-3"
d. "Cedillo"
e. "Cedillo" and "Steele"
f. "Bad Faith" and "Cedillo"
g. "Set off' and "Cedillo"
h. "Set-off' and "Cedillo"
i. "Setoff' and "Cedillo"
J. "Off set" and "Cedillo"
k. "Off-set" and "Cedillo"
1. "Offset" and "Cedillo"

17.

That attorney Steele proposed the search parameters state on July 28, 2009 (the
proof of loss date) and end on March 5, 2015 (the date of the Idaho Supreme
Court decision in this case).

18.

That despite the parties' good faith efforts they have been unable to resolve their
positions concerning Defendants claims of privilege.

19.

That previously the parties' attorneys met and conferred on July 14, 2015
concerning discovery issues.

20.

That Plaintiff Cedillo requests the Court review Defendants claimed privilege
documents in Camera to resolve these discovery issue.
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\

I declare under penalty of perjury pursuant to the law of the State of Idaho that the
foregoing is true and correct.

DATED this )~~ay of August 2015.

RUNFT & STEELE LAW OFFICES, PLLC

By:~-Li.~
Attorney for Plaintiff
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CERTIFICATE OF SERVICE

__Ji

The undersigned hereby certifies that on this
~ay of August 2015, a true and correct
copy of the foregoing DECLARATION OF JON M. STEELE IN SUPPORT MOTION FOR
IN CAMERA REVIEW OF DOCUMENTS CLAIMED AS PRIVILEGED was served upon
opposing counsel as follows:
Jack Gj ording
Julianne Hall
Gjording & Fouser, PLLC
121 N. 9th St., Suite 600
PO Box 2837
Boise, ID 83701
Attorney for Farmers Insurance Company
OfIdaho

~ Via Facsimile
_ _ Via Personal Delivery
Via U.S. Mail
Via E-mail

RUNFT & STEELE LAW OFFICES, PLLC

By:

J;t Jui[;

JON M.S'IBEL~
Attorney for Plaintiff
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RUNFT & STEtLE
LAW OFFICES, PLLC
John L. Runft I Jon M. Sceelc

August 14, 2015

Jack Gjording
Julianne Hall
Gjording & Fouser, PLLC
121 N. 9th St., Suite 600
P.O. Box 2837
Boise, ID 83701
.',

'.'-·

·.:

_

... ·.

Via: Fax

_.

Re: Cedillo v. Farmers Insurance, Co.

Dear Jack and Julianne,
· · · .. ·.:

Tl!ank you for meeting with me last Thursday, August 6, 2015. I believe our meetingwas productive and will help to resolve some of the discovery issues we_ face. We discussed the
following:
· 1. ESI: your letter of July 3 1, 2015 generally describes Defendants' electronically stored
information as the HEART system. I proposed the following search terms:
a. '"Policy# 75-0163542585''
b. "Claim#1014413194-1-2"
c. '"Claim.#1014413194-1-3"
d. "Cedillo"
e. "Cedillo" and "Steele"
t: ~'Bad Faith" and "Cedillo"
g. :•set off" and "Cedillo"
h. ;'Set-off' and "Cedillo"
i. "Setoff' and :.Cedillo"
j. "Off sef' and "Cedillo"
k. •:off-set" and "Cedillo"
l. "Offset" and "Cedillo"
tunftsteelc.com

Phone: (2.08) 333-8506

In the Alaska Center
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Fax: (208) 343-3246
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Gjording & Hall
August 13, 2015
Page 2 of2

2. Timeline: I propose that the Defendants' ESI search start on July 28, 2009 (the proof
ofloss date) and end on March 5, 2015 (the date of the Idaho Supreme Court decision
in this case).
3. Law firm billings: Cedillo is entitled to all law firm billings concerning her claim.
Such a bill is precisely the type of document that attorneys expect to turn over and
routinely do turn over, whenever they expect to recover attorney fees. Generally, an
attornets invoice to a client is not privileged. See Chaudhry v. Gallerizzo 174 F.3d
394 (41 Cir. 1999).
4. Defendant's Experts: Cedillo is entitled to production of all documents concerning
Farmers' consultation with any experts.
5. Search methodology:
Cedillo is entitled to a complete description of the
. methodology employed by Farmers in conducting a search of its ESI (using the terms
provided in section 1 above).
6. Verification of search: Cedillo is entitled to verification that the search terms
provided in section 1 above actually yields responsive information, if such
information exists within Defendants' HEART system and ESL
Please let me know if the search terms and timeline described in this letter are acceptable
to your client.

Runft & Steele Law Offices, PLLC
JMS:kac
Cc: Client

000404

Exhibit B
000405

RUNFT
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--------· - - - - ·-·-··
LAW OFFICES, PLLC
John I.. Runfr I Jon M. Suele

August 6, 2015

Jack Gjording
Julianne Hall
Gjording & Fouser, PLLC
121 K 9 th St., Suite 600
P.O. Box 2837
Boise, ID 83701

Via: Hand Delivery

Re: Cedillo v. Farmers Insurance. Co.

Dear Jack and Julianne,
Thank you for meeting with me today. Thank you for your two letters of July 31, 2015
and letter of August 4, 2015. This letter restates my objections/complaints concerning Farmers
claims of privilege and discovery responses. These are the same o~jections/complaints that were
brought to Fam1ers attention in November of 2013.
Your letters repeatedly ask me to identify my concerns. My position is the same as it was
in November of 2013. My client is entitled to all documents in Farmers files and to all
documents in Mr. Thomson·s files (except as to attorney-client privileged documents).
In your letter of August 4 th you state the defendant's position to be that the attorney-client
privilege pertains to attorney advice as to legal issues. On this point we agree. Your client has
failed to identi(y any legal issues that will afford it the protection of the attorney-client or \.\.Ork
product privilege.

None of the three (3) privilege logs provided by Farmers identifies a document
concerning a legal issue other than Defendant::; Bates No. 782 which addresses the legal issue of
insurance coverage.

runftstcelc.com
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Gjording & Hall
August 6, 2015
Page 2 of3

The only legal issue in the arbitration was the amount of damages to be awarded Cedillo.
Your Amended Supplemental Privilege Log claims attorney-client plivilege and work
product plivilege for documents prepared by the claims adjuster (Ron Ramsey). These
documents are not privileged.
Documents prepared by Ron Ramsey and sent to Maria Ton-esani, Wayne Burkdoll,
Kelly Stapleton, Jared P. Tadje, MD, Jeffrey Hessing, MD, Tom Conrad and other experts
retained by Farmers are not privileged.
The memo regarding "Bad faith Claim" dated March 20, 2013 prepared by Ron Ramsey
and sent to his boss, Wayne Burkdoll is not privileged.

In your letter of August 4, 2013, you state that " ... Mr. Thomson act[ed] as an advisor on
a statute or interpreting case law or presenting defense litigation/arbitration strategies, conduct
which is covered by the attorney-client privilege." Yet, none of your three privilege logs
reference any statute, case law, or defense analysis provided by Mr. Thomson.
In your most recent privilege log, your Amended Supplemental Privilege Log, Defendant
lists mental impression documents as p1ivileged, post arbitration documents as plivileged, post
litigation documents as privileged, law finn billings as privileged and expert witness documents
as privileged.
·
Documented mental impressions are the type of discovery that is only available from the
defendant. Cedillo must have those documents to properly evaluate her claim.
You also list post arbitration and post litigation documents as privileged. As I outlined to
th
you in my July 24 letter, the parameters of discovery commence on July 28, 2009 (the date of
Cedilla's proof ofloss) and end on March 5, 2015 (the date of the Idaho Supreme Court decision
in this case). There are no post arbitration or post litigation documents until after March 5, 2015.
You claim law film billings as privileged. A law firm's billings to its client are not
p1ivileged documents. The law on this issue is very clear. Likewise, your claim of p1ivilege
concerning expert witness documents is unfounded.
All of these documents are the type only available from the Defendant and all are
relevant and necessary to prove Cedilla's bad faith claim.
Stonewalling is not an acceptable discovery response. Farmers' conduct and litigation
history in this case has crossed the line of frivolous, unreasonable, and without foundation.

000407

Gjording & Hall
August 6, 2015
Page 3 of3

I am hopefol we can resolve these issues without Judge Norton's intervention. But at this
point we share no co1mnon ground on these critical discovery issues.
Under these circumstances, I must ask the Comt to review all of the documents whether
redacted or withheld by the defendant. Please provide those documents for Judge Norton's in
camera review as quickly as possible. Thank you. I appreciate your cooperation in this matter.

Very truly yo~~s, / /

/ /( )f-T;f

--·Jt.Y[ft{:J

Jon M. Steele
Run:ft & Steele Law Offices, PLLC
JMS:kac
Cc: Client
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Julianne S. Hall

August 4, 2015

BY FAX/EMAIL
Jon M. Steele
Runft & Steele Law Offices. PLLC
1020 W. Main Street. Suite 400
Boise, Idaho 83702

Cedillo v. Farmers

Re:
GFNo.:

15017.246

Dear Jon:
First, let me clarify, the amended supplemental privilege log was not done in response to Judge
Norton's oral ruling on Plaintiff's Renewed Motion to Compel. Those documents were meant to
be included in Defendant•s July 9, 2015 production and the supplemental privilege log produced
on July 9, 2015, but through clerical error they were inadvertently excluded. This became
apparent to me as I was preparing for the hearing on July 16, 2015. I prepared the explanatory
letter and placed the documents with the amended supplemental privilege log for delivery to your
!
office prior for leaving the office for the July 16, 2015, hearing.
As you are aware, Judge Norton specifically declined to address the issues of attorney-client
privilege or the work product doctrine at both the hearing and in her written Order. As she
wrote, "(t]he Court reserves those issues for specific objections to specific documents." The
purpose of our July 22. 2015 letter was to ascertain if Plaintiff had any specific objections to
specific documents, in accordance with the direction provided by Judge Norton, so that we could ·
continue to work through such discovery disputes prior the August 20th hearing based on the
current status of discovery. Curiously, your letter of July 24, 2015, discusses Mr. Johnson's
December 3, 2013 privilege log in-depth and refers to briefing filed in May 2015. Frankly,
discussing the 2013 list of documents, which is outdated an~ has undergone significant revision,·
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is not a productiv~ use of our time at this point. Accordingly, I would respectfully request that
any future discussions as to disputed discovery be based on Defendanfs Amended Supplemental
Privilege Log. 1
If I am correct in understanding Plaintiff's position in your recent letter, it seems that Plaintiff is
putting forward two positions. One, Plaintiff concedes that the attorney-client privilege ·applies
to documents involving "legal issu.~." And, two, Plaintiff is simultaneously arguing that none of
the docwnents listed in Defendanfs privilege log are in fact privileged and that there is no
applicable work product privilege.
To have a meaningful discussion on privilege, I think it is ~portant for you to be aware of
Defendant's position. Case law provides when confronting the issue of whether the attorneyclient privilege applies, courts must look not only to the privilege itself, but also to the wellestablished rationale behind the privilege. Upjohn Co. v. United States, 449 U.S. 383, 389, 66 _L.
Ed. 2d 584, 101 S. Ct. 677 (1981). It is often stated that the purpose of the attomey-client
privilege is to encourage "full and frank communications between attorneys and their clients."
Upjohn Co, 449 U.S. 383, 389. Full and frank communication is not an ~nd in itself, however,
but merely a means to achieve the ultimate purpose of the privilege: "promoting broader public
interests in the observance of law and administration of justice." Westinghouse v. Republic of the
Philippines, 951 F. 2d 1414, 1423 (3d Cir. 1991) (quoting Up)ohn Co. v. United States, 449 U.S.
383, 389, 66 L. Ed. 2d 584, 101 S. Ct. 677 (1981)). The U.S. Supreme Court recognized this
underlying rationale for the privilege long ago, when it stated:
[The attorney-client privilege] is founded upon the necessity, in the interest and
administration of justice, of the aid of persons having knowledge of the law and
skilled in its practice, which assistance can only be safely and readily availed of
when free from the consequences or apprehension of disclosure.

Hunt v. Blackburn. 128 U.S. 464,470, 32 L. Ed. 4881 9 S. Ci. 125 (1888) (quoted in Upjohn, 449
U.S. at 389).
Next, the Court should analyze whether an individual was acting as a named partfs attorney at
the time the documents were written. The privilege applies only to discussions where the
individual is acting as an advisor, (i.e., presenting opinions and setting forth defense tactics as to
1 Note, as you can easily see1 the only diffe1·ence between the Supplemental Privilege Log and the
Amended Supplemental Privilege log is the addition of three or four documents which we1·e inadvertently
left off the supplemental privilege log (but obviously were included in the initial privilege log).
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the procedures to be utilized for an effective defense). The privilege does not exist just because
one party to the communication has the title of ''attorney." Also, the privilege does not attach to
a discussion of the facts, no matter how extensive or involved the discussion may become.
United States Fill.° & Guar. Co. v. Barron Indus., Inc., 809 F. Supp. 355, 363-64 (M.D. Pa.
1992). In swn, as all involved have conceded, the attorney-client privilege applies to "legal
issues."
Here, the defense acknowledges that the privilege does not extend to every written or oral
communication by attorney Thomson, and has produced non-privileged documents. Defendant
has correctly asserted the privilege with respect to those documents addressing legal issues.
For clarification purposes, there is no coverage dispute in this case. Bates No. 782 has been
produced to you. It is a letter to a court reporter paying for Dr. Price's deposition.
Moreover, the defense respectfully disagree with Plaintifrs statement that there are no ''legal
issues" in the documents produced from Farmers' file. As we previously discussed at the meet
and confer that Defendant requested on July 14, 2015, the documents redacted and/or withheld
involved a legal issue. Said differently, redacted and withheld documents involved Mr.
Thomson acting as an advisor on a statute or interpreting case law or presenting defense
litigation/arbitration strategies, conduct which is covered by the attorney-client privilege.
With that said, we are available to meet and to continue to discuss these issues on August 4, 5
and 6, 2015. Please contact us to finalize a. time.
GJORDING FOUSER, PLLC

Julianne S. Hall
JSH/kt
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Jack S. Gjording

July 31, 2015

BY FAX/EMAIL
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702

Re:
Gf No.:

Cedillo v. Farmers
15017.246

Dear Jon:
As I mentioned in my letter of July 17, we want to resolve our discovery issues as soon as possible.
Again, we request that you provide us, as soon as possible, with your specific
objections/complaints regarding the redactions we have made on our recent productions, as well
as your objections/complaints regarding our recently supplemented privilege log. Your input
will allow us to determine what documents need to be submitted to the Court for an in camera
review. As you know, the Court wishes to conduct the in camera review prior to the hearing
scheduled for August 20. We cannot select the documents for review until we get your input.
Obviously, time is of the essence. When we met at your office on July 14, and again at the hearing
on July 16, you indicated that you would provide us with your thou·ghts on the search words you
suggest should be employed in searching Farmers' electronic Information. If you would, please
send us those thoughts right away so we can work with you to agree an the parameters for the
search.
Sincerely,
GJORDING FOUSER, PLLC
Dicrared and Senz Without
Signature to Avoid Delay

Jack S. Gjording
JSG/kt
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Jacks. Gjording

July 31, 2015

BY FAX/EMAIL
Jon M. Steele

Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise1 Idaho 83702

Cedillo v. Farmers
15017.246

Re:
GFNo.:
Dear Jon:

1

Pursuant to Judge Norton s bench statements and written order, below please find a summary
of the type of ESI which might exist in this case and how it is stored.
Farmer~ uses a proprietary, web-based system known as HEART to store and manage all user and
system-entered information and documents, including any emails generated or received and
correspondence generated or received related to each claim. Each claim is referenced by a claim
number in the HEART system. In this case, Defendant has produced, in hard copy, all non: privileged information and documents in the HEART system associated with Ms. Cedilla's claim,
number 1014413194.
Claims representatives access HEART using a laptop provided by Farmers. Claim representatives
do not use a personal laptop to evaluate and handle claims. The Farmers-provided laptop also
has an email-based program called Lotus Notes, as well other business software such as Microsoft
Office (Word, Excel, PowerPoint).
With regard to emails, claims representatives are directed to achieve, store and save all Lotus
Notes emails, generated or received, associated with a claim in the HEART system. In this case,
emails received and generated in Lotus Notes related to this claim have already been produced
to Plaintiff, along with the HEART system documents provided in discovery.
I

In Lotus Notes, received emails may only remain in the user's inbox for ninety (90) days without
any action. If no action is taken with regard to a received email within ninety (90) days, the email
is permanently deleted. There is no back-up system for received Lotus Notes emails that are
deleted due to user inaction within ninety {90) days.
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Actions within Lotus Notes a user could take with regard to received email within the ninety (90)
day period include 1) filing the email or 2) achieving the email. If a user "files" an email, the user
would drag and drop the mail to a folder within Lotus Notes, which is stored on a central Farmers
computer server. If the user opts to '.'achieve" the email, the email is stored on the user's
individual laptop in Lotus Notes. Emails that are filed or achieved within Lotus Notes are
searchable with key word searches. However, multiple searches must be conducted as there is
no universal search capacity to simultaneously search both the filed and achieved emails.
Mr. Ramsey has had his laptop "refreshed" since the inception of Ms. Cedilla's claim; however,
any data on his current laptop and the associated hard drive is inclusive of any and all data and
documents generated and saved to his individual laptop during his work on this claim from 2009
and forward. When Farmers refreshes a company laptop, the laptop is imagined and all
documents existing on the old computer is transferred to the new computer and hard drive.
In the defense's experience, an ESI search of a claims representative's company laptop rarely
generates new information that has not been stored in the HEART system. However, to respond
in good faith to Plaintiff's discovery and comply with the Court Order, it would be possible and
agreeable to conduct a user-based key word search ofthe laptop currently used by Mr. Ramsey,
as well as the server-based Lotus Notes email "file" (if any) of Ron Ramsey. It is anticipated that
a user-based key word search would produce any documents actually saved on the laptop (such
documents may or.may not be duplicative of those in HEART), as well as received emails filed or
achieved by Ron Ramsey {again, such documents may or may not be duplicative of those in
HEART).
.
Additionally, of the key word search terms proposed by Plaintiff's counsel in his July 24, 2015
letter, the defense is agreeable to the terms of Cedillo. The defense would also add the claim
number as a search term.
Please advise if the "structure" or type of ESI potentially available as outlined in this letter is
unclear.
Sincerely,
GJORDING FOUSER, PLLC
Dictated and Sent Without

Signature to Avoid Delay

Jack S. Gjording
JSG/kt
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RUNFT & STEELE
LAW OFFICES, PLLC
John L. Runfr I Jon M. Sceele

July 24, 2015

Jack Gjording
Julianne Hall
Gjording & Fouser, PLLC
121 N. 9th St., Suite 600
P.O_. Box 2837
Boise, ID 83701
..

..

:

Via: Hand Delivery

.

Re: Cedillo v. Farmers Insurance. Co.

Dear Jack ·and Julianne,
Thank you for your letter of July 17, 2015, which enclosed approximately 100 pages of
additional documents that had been claimed as privileged, as well as another privilege log. The
production of these documents is in response to the Court's ruling on Cedilla's Renewed 1"\llotion
to Compel, which was grante_d on July 16, 2015. I very much appreciate the production of these
additional documents.
I have now received three privilege logs concerning your client's document production.
The first privilege log, prepared by Farmers former attorney Mr. Johnson, labeled Defendant's
Privilege Log and date~ December 3, 2013, is attached as Exhibit A. The second privilege log,
prepared by you, labeled Supplemental Privilege Log and dated July 9, 2013, is attached as
Exhibit B. The third privilege log, prepared by you, labeled Amended Supplemental Privilege
Log, and dated July 17, 2015, is attached as Exhibit C.
The two privilege logs prepared by you detail the document, whether it is redacted or not,
the date, the author and recipi~nt, the subject matter, and the claimed privilege. But those
documents, in this case, are not privileged.
Your letter of July 22, 2015, asks me to provide to you, as soon as possible, my specific
objections/complaints.

runftsteele.com
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July 24, 2015
Page 2 of3

My specific objections/complaints are clearly set out in my briefing on these issues.
There is no privilege applicable to any claim adjuster (Ramsey) documents. Likewise, there is
no privilege applicable to attorney Thomson's documents, except as provided below.

In Mr. Johnson's privilege log (Exhibit A) there are dozens of documents that are
identified as "Loss Report" and "Claim Summary Report," all of which were prepared by claims
adjuster Ramsey. None of these documents are privileged.
Cedillo is entitled to all documents in her Farmers files and in attorney Thomson's files,
unless that document relates to a legal issue, such as coverage. Mr. Johnson!s .privilege log
identifies one document that pertains to coverage. See Exhibit A, pg. 4, Attachment;; Nci. 3 Coverage, identified as Bates No. 782, dated 11/06/12, which was prepai:ed · by-- attorney
Thomson. Cedillo is not entitled to that document.
_.:·: ·.::" · ··· ·
•

l. \.

:

: · : : ::.,:··:

·._ ... ,..

In the documents you provided to me on July 17, 2015, at pages Bates·· No. ·1485;-25.34,
and 2537, it is clearly stated that in the arbitration there were no issues concerning coverage of
Cedillo' s claim.

In Mr. Johnson 1s privilege log (Exhibit A) all documents prepared by attorney Thomson
(except Bates No. 782) are identified as "Injury" documents. See Exhibit A, pages 4, 5, 6, and 7.
An injury related document is not a privileged document. Rather, these are the type of
documents that are needed to determine whether Farmers acted in bad faith or n6t~ _. . ,.. · · ·.: ':. ·.· · · ·
Additionally, on April 5,- 2012, attorney Thomson, on behalf of Farmers, drafted and ·.
entered into the Stipulation· attached as Exhibit D. On ·page 2 is found-the Stipulation· that _.
Farmers liability under-its UIM coverage is not an issue within the arbitrator's jurisdiction. Nor
is any contention of.comparative negligence within the arbitrator's jrn:isdiction.
Also enclosed is a copy of Farmers Insurance Company of Idaho's Prehearing Brief,
attached as exhibit E, dated November 6, 2012 and filed in arbitration of Cedillo' s claim.· Please . :·
note that on page 3, para B.1 Farmers states "[the] only issue.to be decided fa tllis arqitration ... · ·
..
· ,·. -: . . .. ..
hearing is the amount of damages.:." ·
. ....

.

The issues in this bad faith case are what facts did Farmers.know, when did. Famiers-leani ·
those facts, what decisions were made based upon those facts, who made those decisions: and
whether those decisions or omissions comply with the applicable standards.
,, l ,

..........

Defendant's Privilege Log prepared by Mr. Johnson, dated December·J; 2013, identifies
dozens of documents that are not protected by any privilege. Based upon Defendant.'·s Privilege .
Log prepared by Mr. Johnson, dated December 3, 2013, and attached as Exhibit A, Cedillo is
entitled to all listed.documents except Bates No. 782. · .
, · · ·.....
._.: ~. . . : . . . ·•.

.

You were not involved in the arbitration of this case. There were no legal issues to
resolve. The only issue was the damage amount to be awarded to Cedillo.

000420

·:

:

••',I

1•

. .

.

.. ....

Gjording
July 24, 2015
Page 3 of3

Once again, Cedillo is entitled to all documents in Farmers file and in attorney
Thomson's file that relate to her claim. Cedillo's arbitration claim was finally resolved by the
Idaho Supreme Court on March 5, 2015. For that reason Farmers is required to produce all
documents in Farmers file and in attorney Thomson's file, up to March 5, 2015.
As directed by the Court, we must meet to discuss Defendant's privilege claims.
Please review this issue with your client prior to our meet and confer so that on August
20, 2015, we can report to the Court our progress. As I recall at the hearing you stated that you
would confer with your client to determine whether the information on Mr. Ramsey's personal
computer is available and to determine what Farmers documents are available as electronically
stored information.
When we meet please be prepared to discuss the following:
1. Issues concerning Farmers claim of privilege
2. The availability of information on Mr. Ramsey's personal computer
3. The availability of Farmers and Thomson's ESI
4. Proposed ESI search terms and timeline
5. Farmers responses to Cedillo's Interrogatories
Initially, as search terms I propose the following:
1. Cedillo
2. Steele
3. Peggy Cedillo
. 4. Jon Steele
5. Bad faith
I propose .the search term parameters commence on July 28, 2009 (the date of Cedillo's
proof of loss) and end on March 5, 2015 (the date of the Idaho Supreme Court decision in this
case).
If agreeable to your schedule, I am available to meet on August 4, 5 or 6. Please let me
know if one of these dates works for you.

J n
ee e
Runft & Steele Law Offices, PLLC
JMS:kac
Cc: Client
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PETER J. JOHNSON
Johnson Law Group
103 E. Indiana, Suite A
Spokane, WA 99207-2317
Phone: (509) 835-5000
Fax: (509) 326-7503
ISB No. 4105
Attorney for Defendant
IN IBE DISTRICT COURT OF 1HE FOURTH JUDICIAL DISTRICT OF-THE

STATE OF IDAHO, IN AND FOR TiiE COUNTY OF ADA
PEGGY CEDILLO. an individual,
CASE NO. CV OC 1308697

Plaintiff,

DEFENDANT'S. LOG OF PRIVILEGED
DOCUMENTS NOT PRODUCED IN
RESPONSE TO PLAINTIFFS' FIRST
SET OF INTERROGATORIES AND
REQUESTS FOR PRODUCTION OF

V.

FARMERS INSURANCE COMPANY OF
IDAHO,·

DOCUMENTS PROPOUNDED TO
DEFENDANT

Defendant.

***
COMES NOW Defendant and submits its initial privilege log to identify documents from the claim
file not produced in response-to Plaintiffs' First Set oflnterrogatories and Requests for Production
ofDocuments to Farmers Insurance Company ofidaho and Answers Thereto, and Attac~ent Nos.
1 • 8 referenced therein, as these :redacted documents. are protected by the att~rney-client privilege
· and/or attorney work product rule or other applicable privilege or exemption.
To the extent any document produced herein references another document or a privileged
communication, production of the referencing document shall not be deemed a waiver of any
applicable privilege wWch. attaches to the referenced do~ent or privileged communication.
JOHNSON LAW GROUP
DEFENDANT'S l'RIVILEGE LOG - I

103 E. Indiana, Su.ite A
Spokane, WA 99:Z07-.23l7
TEL: (509) 835-5000 FAX: (509) 3.26-7503
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Attachment Nos. 1-15 to Plaintiffs' First Set ofinterrogatories and Requests for Production
of Documents Propounded to Defendant and Answers Thereto are as follows:

LIST OF ATTACHMENTS
Loss Report ..................................... Bates 1 - 515;
Claim Summary Report .......................... Bates 516-781;
Coverage .......... : ................. ·......... Bates 782 - 835;
Injury ....................................... Bates 836 - 4663;
Med-PIP . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Bates 4664 - 4719;
Subrogation . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . Bates 4720 - 4757;
Claim Unit Screen .................................. Bates 4758;
Payments . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Bates 4759 - 4764;
Reserve History .................................... Bates 4765;
Policy ...................................... Bates 4766 --4802;
Policy -guidelines, manuals, handbooks, etc.
relating to UIM claims . . . . . . . . . . . . . . . . . . . . . . . . . . . . to be provided;
Training materials relating to UIM claims . . . . . . . . . . . . . to be provided;
Undexwriting File ................................ to be provided;
Annual Reports ................................. to'be provided;
Promotional Materials . . . . . . . . . . . . . . . . . . . . . . . . . . . . to be provided.
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October 8, 'I Claim Summary
2012
I-Log

N/a

Ron Ramsey

Mental
Impression

618

Redacted

April 16,
2012

Emails in Claim
Summary

Ron Ramsey
Jeff Thomson

629

Redacted

February 9,
2012

Claim Summary
I-Log

N/a

Ron Ramsey

Legal Analysis,
Mental
Impression

634

Redacted

November

Claim Summary

N/a

Ron Ramsey

10,2011

I-Log

Legal Analysis,
Mental

Jeff Thomson
· Ron Ramsey

Legal Analysis
Post Arbitration
Award

Impression

640

Redacted

SUPPLEMENTAL PRIVILEGE LOG

October

Email in Claim

CEDILLO

Ron Ramsey

v. FARMERS

Jeff Thomson

Legal Analysis re

privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Post Litigation,
and Work
Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product

Attorney/client

PAGE6

000436

657

658

Redacted

January 6,
2011

Summary and
Claim Summary
I-Log
Emails in Claim
Summary

670

671

Redacted

September
24,2010

Redacted

Ron Ramsey

Arbitration and
Mental
Impressions
Legal Analysis,
Mental
Impression

Jeff Thomson
Ron Ramsey

Ron Ramsey
Jeff Thomson

Email in Claim
Summary

Ron Ramsey

Jeff Thomson

Legal Analysis,
Mental
Impression

April 9,
2010

Claim Summary
I- Log

N/a

Ron Ramsey

Legal Analysis re
Arbitration and
Interest

Redacted

April 8,
2010

Claim Summary
I-Log

Wayne Burkdoll

Ron Ramsey

696

Redacted

September
1,2009

Claim Summary
I-Log

N/a

Legal Analysis,
Mental
Impression
Legal Analysis,
Mental
Impression

697

Redacted

August 28,
2009

Claim Summary
I-Log,

N/a

Ron Ramsey

~egal Analysis,
Mental
Impression

August 25,

Claim Summary

N/a

Ron Ramsey

2009

I-Log

Legal Analysis re
Arbitration and
Mental
Impression
Mental

685

687

702

705

688

Redacted

Redacted

SUPPLEMENTAL PRIVILEGE LOG

August 11,

..',

Ron Ramsey

I

Email in Claim

Tom Conrad

CEDILLO v. FARMERS

Ron Ramsey

privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client

privilege, Post
Litigation, and
Work Product
Work Product

PAGE7

000437

713

Redacted

August 3,
2009

Summary
Claim Summary
I-Log

N/a

Ron Ramsey

842

849

Redacted

September
28,2012

Letter

Ron Ramsey

Jeff Thomson

1403

1406

Withheld

October 8,
2012

Letter

Jared P. Tadje,
M.D.

Jeff Thomson

Impression
Legal Analysis,
Mental
Impression
Status to
Farmers,
deposition
summaries, and
evaluation
Retained Expert
Witness

1410

1411

Withheld

October 8,
2012.

Letter

Ron Ramsey
(bee)
.Ron Ramsey

1419

1424

Withheld

October 9,
2012

Letter

Ron Ramsey

Jeff Thomson

1425

1428

Redacted

October
11, 2012

E-mail

Ron Ramsey

Jeff Thomson

Post Arbitration
Legal Analysis

1624

1626

Withheld

October
22,2012

Letter

Jeffrey Hessing,
M.D.

Jeff Thomson

Retained Expert
Witness

October
18,2012

Letter

Ron Ramsey

Jeff Thomson

1629

1630

Withheld

SUPPLEMENTAL PRIVILEGE LOG

CEDILLO v. FARMERS

Jeff Thomson

Counsel's
analysis of
deposition of Dr.
Goodwin
Post Arbitration
Legal Analysis

Post Arbitration
Legal Analysis

Work Product

Post Litigation
and Work
Product

I.R.C.P.
26(b)(4)(B),
Post Litigation
and Work
Product
Post Litigation
and Work
Product
Post Litigation
and Work
Product
Post Litigation
and Work
Product

I.R.C.P.
26(b)(4)(B},
Post Litigation
and Work
Product
Post Litigation
and Work

PAGE8

000438

1710

17.18

Withheld

October
20, 2012

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

1890

1896

Withheld

November
19,2012

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

2315

2319

Redacted

August 13,
2009

New Case·
Transmittal
Form

Ron Ramsey

Jeff
Thomson/Elam
Burke

New Case
Assignment

2529

2532

Redacted

August 27,
2009

Letter

Ron Ramsey

Jeff Thomson

Evaluation of
Claim

2579

2580

Withheld

October
27,2009

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

2607

2608

Redacted

February
19,2013

Letter

Ron Ramsey

Jeff Thomson

Post Arbitration
Legal Analysis

2639

2640

Withheld

February
26,2013

Letter

Ron Ramsey

Jeff Thomson

Post Arbitration
Legal Analysis

2723

2724

Withheld

May4,
2010

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

l

Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege (legal
issue analysis),
Post Litigation,
and Work
Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Post Litigation
and Work
Product
Post Litigation
and Work
Product
Attorney/client
privilege, Post

1

SUPPLEMENTAL PRIVILEGE LOG

CEDILLO v. FARMERS

PAGE9

000439

2800

2806

Withheld

July 22,
2010

2810

2811

Withheld

July 22,
2010

2831

2834

Withheld

3207

3208

3409

Firearms repair
estimate and
valuation chart
Invoice

Dennis
Herron/Farmers

Promiseland
Guns

Misfiled/Wrong
Claim

Farmers

Elam Burke

Law Firm Billing
Statement

February
20, 2013

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

Withheld

March 19,
2013

Letter

Ron Ramsey

Jeff Thomson

Post Arbitration
Legal Analysis

Withheld

November
3,2012

Interoffice
Memorandum
Re: Staff
Performance
Evaluations for
Legal
Secretaries
Memo
regarding Bad
Faith Claim
Letter

"All
Supervisors"

Stacey

Misfiled/Wrong
Claim

Wayne Burkdoll
(Manager NLC
West SB)
Ron Ramsey

Ron Ramsey

Post Arbitration
Legal Analysis

Jeff Thomson

Post Arbitration
Legal Analysis

Letter

Ron Ramsey

Jeff Thomson

P.ost Arbitration
Legal Ana·lysis

3410

3413

Withheld

March 20,
2013

3414

3415

Withheld

March 19,

2013
3418

3419

Withheld

February

26, 2013

SUPPLEMENTAL PRIVILEGE LOG

CEDILLO

v. FARMERS

Litigation, and
Work Product
Misfiled/Wrong
Claim
Attorney/client
privilege,· Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Post Litigation
and Work
Product
Misfiled/Wrong
Claim

Post Litigation
and Work
Product
Post Litigation
and Work
Product
Post Litigation
and Work

PAGE 10

000440

3426

3430

3540
(Duplicate
of3509)

Withheld

(Duplicate
of3418)
3557
(Duplicate
of 3426)

3689

3733

3549

November
10, 2010

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

November

Interoffice
Memorandum
Re: Staff
Performance
Evaluations for
Legal
Secretaries
Memo
regarding Bad
Faith Claim
Letter

"All
Supervisors"

Stacey

Misfiled/Wrong
Claim

Wayne Burkdoll
(Manager NLC

Ron Ramsey

Post Arbitration
Legal Analysis

Ron Ramsey

Jeff Thomson

Post Arbitration
Legal Analysis

Letter

Ron Ramsey

Jeff Thomson

Post Arbitration
Legal Analysis

3,2012

3544
(Duplicate
of 3413)
3546
(Duplicate
of 3415)
3550
(Duplicate
of 3419)
3561
(Duplicate
of 3430)

3541
(Duplicate
of3410)
3545
(Duplicate
of3414)

Withheld

Withheld

March 20,

2013
Withheld

March 19,

West5B)

2013
Withheld

February

26,2013
Withheld

November
10,2010

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

Withheld

January 21,
2011

Correspondence
and Medical
Chronology

Ron Ramsey

Kathryn Brandt
(paralegal for Jeff
Thomson)

Legal Analysis

Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Misfiled/Wrong
Claim

Post Litigation
and Work
Product
Post Litigation
and Work
Product
Post Litigation
and Work
Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege (legal .

issue analysis),
Post Litigation,

and

Work

Product

SUPPLEMENTAL PRIVILEGE LOG

CEDILLO

v. FARMERS

PAGE 11

000441

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

3776

3778

Withheld

April 25,
2011

Invoice

Farmers

Elam Burke

~aw Firm Billing
Statement

3828

3830

Withheld

July
22,2011

Invoice·

Farmers

Elam Burke

Law Firm Billing
Statement

3833

3843

Withheld

October
19,20111

Correspondence
and Motion to
Continue in

District Clerk

S. Todd Parks

Different
case/Misfiled

County District
Court, Texas)
Correspondence

Ron Ramsey

Jeff Thomson

Legal Analysis

Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Different
case/Misfiled

Wormerv.
Robison (Collin

3851

3852

Withheld

November
4,2011

3855

3857

Withheld

October
27,2011

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

3860

3861

Withheld

November

Correspondence

Ron Ramsey

Jeff Thomson

Legal Analysis

8,2011

SUPPLEMENTAL PRIVILEGE LOG

CEDILLO

v. FARMERS

Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product

PAGE-12

000442

. Correspondence

Ron Ramsey

Jeff Thomson

Legal Analysis

3917

3920

Withheld

January 24,
2012

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

3921

3922

Redacted

February 8,
2012

Correspondence

Farmers

Jeff Thomson

Legal Analysis

3923
(Duplicate
of 3921)

3924
(Duplicate
of3922)

Redacted

February 8,
2012

Correspondence

Farmers

Jeff Thomson

Legal Analysis

4012

4013

Withheld

May 6,
2013

Correspondence

Farmers

Jeff Thomson

Legal Analysis

4017

4029

Withheld

Not dated

Ron Ramsey

Jeff Thomson

Legal Analysis

4079

4085

Withheld

May 8,
2013 and

DRAFTResponses to
Cedilla's First
Set of
Interrogatories
and Requests
for Production
of Documents
Emails and
attached case

Ron Ramsey

Jeff Thomson

Legal Analysis

SUPPLEMENTAL Pf{IVILEGE LOG

CEDILLO

v. FARMERS

Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
priv.ilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation/Post
Arbitration, and
Work Product
Attorney/client
.privilege, Post
Litigation, and
Work Product

Attorney/client
privilege, Post

PAGE 13

000443

May 9,
2013
4069(4096
is duplicate)

4073(4100

Redacted

is

April 17,
2012

duplicate)

45 Day PreArbitration
Report

Ron Ramsey·

Jeff Thomson

Legal Analysis

r.
4108

4124

Withheld

May 22,
2012

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

4130

4131

Withheld

July 25,
2012

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

4340

4369

Withheld

May 20,
2013

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

4383

4382

Redacted

July 101,
2013

Ron Ramsey

Jeff Thomson

Legal Analysis

4469

4470

Withheld

August 22,
2013

Email with
proposed Order
No. 12 from Mr.
Clark {Order not
redacted)
Correspondence
re Arbitrator's
Final Order No.

Ron Ramsey

Jeff Thomson

Legal Analysis

13

SUPPLEMENTAL PRIVILEGE LOG

CEDILLO v. FARMERS

Litigation/Post
Arbitration, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/cliel')t
privilege, Post
Litigation, and
Work Protjuct
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product

PAGE 14

000444

000445
SUPPLEMENTAL PRIVILEGE LOG

CEDILLO

v. FARMERS

PAGE 15

Exhibit C
000446

Cedillo v. Farmers

[Bates Nos. 84 to 4470]
Case No. CV oc 1308697, 4th Judicial District, Ada Coutirty
S~art1hg_
[Bates·No·.
).
(

84

'·Typ~ ofd~!=PJment'
· : To/~~cht1.lelit
: R~dacted, ·· :'Date
:
Bates'No · : or.
:
..
..
)·. . · Witt:ihelcl·
(
Note in Loss Report
N/a
Redacted August 25,
85
2009

.. !Ending

·. From/Author

· Subject

Doctrine
Ron Ramsey

Discussion with
Jeff Thomson
regarding UIM
laws and
arbitration
Legal discussion
with Jeff
Thomson

94

Redacted

August 28,
2009

Note in Loss Report

N/a

Ron Ramsey

98

Redacted

September
1,2009

Note in Loss Report

N/a

Ron Ramsey

Legal discussion
with Jeff
Thomson

Redacted

September
24,2010

Email from Jeff
Thomson in Loss
Report

Ron Ramsey

Jeff Thomson

Legal discussion

Redacted

January 6,
2011

Email from Ron
Ramsey in Loss
Report

Jeff Thomson

Ron Ramsey

Legal issue
analysis

May 19,
2011

Email from Jeff
Thomson in Loss
Report

Ron Ramsey

Jeff Thomson

Litigation
strategy

May 19,

Email from Ron
Ramsey in Loss

Wayne Burkdoll

Ron Ramsey

Litigation
strategy

154

184

155

'

208

Redacted

209

Redacted

2011

AMENDED SUPPLEMENTAL PRIVILEGE LOG

CEDILLO v. FARMERS

· Privilege;

Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Post Litigation,
and Work

PAGE 1

000447

. $tar.ti~g.
··aates'No
(
..)

.Ending. · ',' R~i:lactec!~ ....Date.'· ... ·.: ·. t'ype:cihliocument
Bat~s·Np.' :·~;..· ·· · ···.
· · · ··:-..'' · ·.. ' .,··.· .. ·
... ( _ )

222

Subject

Privilege;
Doctrine

· Withheld:

Redacted

226

·. From/Author

Redacted

17,2011

Report
Emails in Loss
Report

Ron Ramsey
Jeff Thomson

Jeff Thomson
Ron Ramsey

Litigation
Strategy

November

I-Log in Loss Report

N/a

Ron Ramsey

Litigation
Strategy re
Plaintiff's letter
of November 4,

October

7,2011

Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product

2011
235

Redacted

November

I-Log in Loss Report

N/a

Ron Ramsey

Litigation
Strategy

I-Log in Loss Report

N/a

Ron Ramsey

I-Log iry Loss Report

N/a

Ron Ramsey

Litigation
Strategy re
prejudgment
interest
Litigation
Strategy

2012

Emails in Loss
Report I-Log

Ron Ramsey
Jeff Thomson

Jeff Thomson
Ron Ramsey

Litigation
Strategy

October 8,

Loss Report I-Log

N/a

Ron Ramsey

Mental
Impression

Email in Loss Report

Ron Ramsey

Jeff ihomson

Litigation

10, 2011

246

Redacted

February

9,2012

267

Redacted

April 4,

2012

269

311

270

312

Redacted

Redacted

April 16,

2012

356

Redacted

October

AMENDED SUPPLEMENTAL PRIVILEGE LOG

CEDILLO .v. FARMERS

Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorhey/client
privilege, Post
Litigation, and
Work Product
Attorney/client

PAGE 2

000448

:star.ting·
Bates·l\lo
.)
(

402

. ~e·aact_ed·

.:1;i1di~g.
··Bates ·No
(
I

or··· ·

· : T.y~~ of do~uinent

To/Recipient·.

I

From/Author

Subject

Privilege;
Doctrine

Strategy

privilege, Post
Litigation, and
Work Product
Post Litigation,
and Work
Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Post Litigation,
and Work
Product

,,

· Witliheld·

404

429

457

· ·Date.··.

458

471

11,2012

I-Log

Redacted

November
21,2012

N/a

Ron Ramsey

Mental
Impressions

Redacted

January
17,2013

Loss Report I-Log
Summary of
Arbitration
Loss Report I-Log

N/a

Ron Ramsey

Legal Analysis
Post Arbitration
Award

Withheld

March 20,
2013

E-Mail in Loss
Report

Maria Torresani

Wayne Burkdoll

Redacted

May 7,
2013

Loss Report I-Log

N/a

Ron Ramsey

Mental
Impression and
Legal
Analysis/Strategy
Legal Analysis
Post Arbitration
Award

'

481

483

Redacted

May 21,
2013

Emails in Loss
Report

Ron Ramsey
Jeff Thomson

Jeff Thomson
Ron Ramsey

Legal Analysis
Post Arbitration
Award

486

487

Redacted

May 21,
2013

Emails in Loss
Report

Ron Ramsey
Jeff Thomson

Jeff Thomson
Ron Ramsey

Legal Analysis
Post Arbitration
Award

Redacted

July 15,

Loss Report I-Log

N/a

Ron Ramsey

Legal Analysis
Post Arbitration
Award

Loss Report I-Log

N/a

Ron Ramsey

Legal Analysis

497

2013

499

Redacted

July 29,

AMENDED SUPPLEMENTAL PRIVILEGE LOG

CEDILLO

v. FARMERS

Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product

Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client

PAGE 3

000449

·

~tart!rur.
. ·,
l

Bates'No'

'

Encfii,g

.
Sat!!!s'-i\lo· ·

(:____J

.. ··oate·

_:Retjacted,. ..
.· •,
.··or: ..
. Withheld· ·

,•,

:

. .. ;:rvpe;of document ..
.,

· To/Reciplen~ ·

From/Author

Subject

Privilege;
Doctrine

Post Arbitration
Award

privilege, Post
Litigation, and
Work Product
Post Litigation,
and Work
Product
Attorney/clien t
privilege, Post
Litigation, and
Work Product
Attorney/clien t
privilege, Post
Litigation, and
Work Product
Post Litigation,
and Work
Product

'

2013

Legal Analysis
Post Arbitration
Award
Legal Analysis
Post Arbitration
Award

505

508

Withheld

August 26,
2013

Loss Report

Kelly Stapleton
Ron Ramsey

Ron Ramsey
Kelly Stapleton

511

512

Redacted

August 30,
2013

Email in Loss Report

Ron Ramsey
Peter Johson

Jeff Thomson

Redacted

August 30,
2013

Email in Claims
Summary Report

Ron Ramsey
Peter Johson

Jeff Thomson

Legal Analysis
Post Arbitration
Award

Withheld

AugU!it 26,
2013

Claim Summary
Report

Kelly Stapleton
Ron Ramsey

Ron Ramsey
Kelly Stapleton

Legal Analysis
Post Arbitration
Award

Redacted

July 29,
2013

Claim Summary
Report I-Log

N/a

Ron Ramsey

Legal Analysis
Post Arbitration
Award

523

Redacted

July 15,
2013

Email in Claim
Summary

Ron Ramsey

Jeff Thomson

Legal Analysis
Post Arbitration
Award

527

Redacted

May 21,
2013

Email in Claim
Summary

Jeff Thomson

Ron Ramsey

Legal Analysis
Post Arbitration
Award

527

Redacted

May 16;

Email in Claim

Ron Ramsey

Jeff Thomson

Legal Analysis

517
{duplicate
of511512)
519
{duplicate
of 505508)
522

520

AMENDED SUPPLEMENTAL PRIVILEGE LOG

CEDILLO v. FARMERS

Attorney/clien t
privilege, Post
Litigation, and
Work Product
Attorney/clien t
privilege, Post
Litigation, and
Work Product
Attorney/clien t
privilege, Post
Litigation, and
Work Product
Attorney/clien t

PAGE4

000450

Startlf!g

Baites·l\lo
\·
(

·ending
Bates No.
(

I

Redacted·.. ··.Date
'.
: or
Withheld
2013

Typ~ of.:do_cl.l_ment

: To/Jteclpi~nt

From/Author

Sull)mary

Subject

Privilege;
Doctrine

Post Arbitration
Award

privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product

529

Redacted

May 21,
2013

Email in Claim
Summary

Jeff Thomson

Ron Ramsey

Legal Analysis
Post Arbitration
Award

530

. Redacted

May 20,
2013

Email in Claim
Summary

Ron Ramsey

Jeff Thomson

Legal Analysis
Post Arbitration
Award

535

Redacted

May 7,
2013

Claim Summary ILog

N/a

Ron Ramsey

Legal Analysis
Post Arbitration
Award

536

Redacted

April 8,
2013

Claim Summary ILog

N/a

Ron Ramsey

Legal Analysis
Post Arbitration
Award

Redacted

April 3,
2013

Email in Claim
Summary

Ron Ramsey

Jeff Thomson

Legal Analysis
Post Arbitration
Award

540

Withheld

March 30,
2013

Claim Summary ILog

Wayne Burkdoll
Ron Ramsey

Maria
Torressani

549

Redacted

February

Email in Claim
Summary

Ron Ramsey

Jeff Thomson

Legal Analysis
Post Arbitration
Award, Mental
Impression
Legal Analysis
Post Arbitration
Award

{

536

537

5,2013

AMENDED SUPPLEMENTAL PRIVILEGE LOG

CEDILLO v. FARMERS

PAGES

000451

·Starting.
!Bates No
(.

551

)

/Eni:ling
· Bates.No:
)
(·

·. ..":,Reda"cte1:t
. .
. ... ·. ·.-tlate. ....
.'
or .
'.
Withh~id·
Redacted January
17, 2013

·'f.VP.e,?f'd.?:~un:ient

~

..

i To/Reciplerit.

From/Author ·

Subject

..
'.

Claim Summary ILog

N/a

Ron Ramsey

Legal Analysis
Post Arbitration
Award

562

Redacted

November
21, 2013

Claim Summary ILog

N/a

Ron Ramsey

Legal Analysis
Post Arbitration
Award

581

Redacted

October
12,2012

Email in Claim
Summary

Ron Ramsey

Jeff Thomson

Legal Analysis
Post Arbitration
Award

582

Redacted

October
12,2012

Claim Summary ILog

N/a

Ron Ramsey

Mental
Impression

599

Redacted

October 8,
2012

Claim Summary ILog

N/a

Ron Ramsey

Mental
Impression

'

618

Redacted

April 16,
2012

Emails in Claim
Summary

Ron Ramsey
Jeff Thomson

Jeff Thomson
Ron Ramsey

Legal Analysis
Post Arbitration
Award

629

Redacted

February
9,2012

Claim Summary_ ILog

N/a

Ron Ramsey

Legal Analysis,
Mental
Impression

Claim Summary ILog

N/a

Roh Ran,sey

Legal Analysis,
Mental
Impression

l
634

Redacted

November

10, 2011

AMENDED SUPPLEMENTAL PRIVILEGE LOG
I

Privilege;
.,

Doctrine

CEDILLO

v. FARMERS

Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and ·
Work Product
Post Litigation,
and Work
Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product

PAGE 6

000452

Starting
Bates.No ·
(
)

Ending
. Bates:No

(_)

..

·~edac:ted' . ·J)ai_te.
...
: or

iype,of.'o)c,;:o.iment·
.

-Withheici

.•.

•'

....

..

._To/Re!=ipient

. From/Author

Subject·

Doctrine

..

Ron Ramsey
and N/a

Jeff Thomson
Ron Ramsey

Jeff Thomson
Ron Ramsey

Ron Ramsey
Jeff Thomson

Legal Analysis re
Arbitration and
Mental
Impressions
Legal Analysis,
Mental
Impression

657

658

Redacted

January 6,
2011

Email in Claim
Summary and
Claim Summary ILog
Emails in Claim
Summary

670

671

Redacted

September
24,2010

Email in Claim
Summary

Ron Ramsey

Jeff Thomson

Legal Analysis,
Mental
Impression

Redacted

April 9,
2010

Claim Summary ILog

N/a

Ron Ramsey

Legal Analysis re
Arbitration and
Interest

Redacted

April 8,
2010

Claim Summary ILog

Wayne Burkdoll

Ron Ramsey

696

Redacted

September
1,2009

Claim Summary ILog

N/a

Ron Ramsey

Legal Analysis,
Mental
Impression
Legal Analysis,
Mental
Impression

697

Redacted

August 28,
2009

Claim Summary ILog

N/a

Ron Ramsey

Legal Analysis,
Mental
Impression

702

1Redacted

August

25,

Claim Summary I~
Log

N/a

Ron Ramsey

Legal Analysis re
Arbitration and
Mental
Impression

640

685

687

688

Redacted

October
17,2011

2009

AMENDED SUPPLEMENTAL PRIVILEGE LOG

CEDILLO

!Privilege;

v. FARMERS

Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
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Starting
Bates No

l

(

. El'l~ing."
'Bat!;!s'No
).
(

705

Reciact~d
or

·Date·

Redacted

849

. · Fro~/Author·

Tom Conrad

Ron Ramsey

N/a

Ron Ramsey

2009

Email in Claim
Summary
Claim Summary ILog

September

Letter

Ron Ramsey

Jeff Thomson

Letter

Jared P. Tadje,

Jeff Thomson

August 11,

Redacted

August 3,

28,2012

1403

1410

1406

1411

Withheld

Withheld

October 8,

1424

Withheld

2012

October 8,

Letter

Ron Ramsey
(bee)
Ron Ramsey

Jeff Thomson

Letter

Ron Ramsey

Jeff Thomson

E-mail

Ron Ramsey

Jeff Thomson

Post Arbitration
Legal Analysis

Letter

Jeffrey Hessing,

Jeff Thomson

Retained Expert
Witness

October 9,

2012
1425

1428

Redacted

October

11,2012
1624

1626

Withheld

October

22,2012

1485

1490

Redacted

Mental
Impression
Legal Analysis,
Mental
Impression
Status to
Farmers,
deposition
summaries, and
evaluation
Retained Expert
Witness

M.D.

2012

1419

Subject

Privilege;
Doctrine

2009

842

-To/Recipient

Withl·ield · .
Redacted

713

, ;rype.o~;doctiment

Not dated

AMENDED SUPPLEMENTAL PRIVILEGE LOG

M.D.

Evaluation/Authority

CEDILLO

Zone Manager

v. FARMERS

Ron Ramsey

Counsel's
analysis of
deposition of Dr.
Goodwin
Post Arbitration
Legal Analysis

Retained Expert

\(1/ork Product
Work Product

Post Litigation
and Work
Product

I.R.C.P.

26(b)(4)(B),
Post Litigation
and Work
Product
Post Litigation
and Work
Product
Post Litigation
and Work
Product
Post Litigation
and Work
Product
I.R.C.P.

26(b)(4){B),
Post Litigation
and Work
Product
I.R.C.P.

PAGES

000454

Start!ng...
Bates.No
(_)'

Ending
.Bates;No·

·L___)

Redactei:!·. ·. :-D~t'e ·.. ·
or

Ti/pe.of·docunient
... '·. ·,'"'

Withheld·

''

'

.7ro/R_ec:ipi_ent.

·From/Author

I

1629

1630

Withheld

1718

Withheld

1896

Withheld

h
2315

2529

2319

2532

Redacted

Redacted

26(b)(4)(B),

Ron Ramsey

Jeff Thomson

Post Arbitration
Legal Analysis

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

New Case
Transmittal Form

Ron Ramsey

2009

Jeff
Thomson/Elam
Burke

New Case
Assignment

August 27,

Letter

Ron Ramsey

Jeff Thomson

Evaluation of
Claim

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

Letter

Ron Ramsey

Jeff Thomson

Post Arbitration
Legal Analysis

October

20,2012

1890

Witness; Legal
Analysis

Letter

October

18,2012
1710

Privilege;
'!Doctrine

'

Request

'

Subject

November

19,2012

August 13,

2009

;.
2579

2580

Withheld

October

27,2009

2607

2608

Redacted

February

19, 2013

AMENDED SUPPLEMENTAL PRIVILEGE LOG

•

CEDILLO v. FARMERS

Post Litigation
and Work
Product
Post Litigation
and Work
Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege (legal
issue analysis),
Post Litigation,
and Work
Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Post Litigation
and Work
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000455

Starting,·
Bates No·
!
)

2639

. Ending
Bates-No
. (.

'

2640

· Redacted'
.. .
· or·
Withheld·

Withheld

Date

February

: T.ype:·of'dQcum,ent

To/Recipient

. From/Author

Letter

Ron Ramsey

Jeff Thomson

Post Arbitration
Legal Analysis

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

Firearms repair
estimate and
valuation chart
Invoice

Dennis
Herron/Farmers

Promiseland
Guns

Misfiled/Wrong
Claim

Farmers

Elam Burke

Law Firm Billing
Statement

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

Letter

Ron Ramsey

Jeff Thomson

Post Arbitration
Legal Analysis

Stacey

Misfiled/Wrong
Claim

Ron Ramsey

Post Arbitration
Legal Analysis

Jeff Thomson

Post Arbitration

26, 2013
2723

2724

Withheld

May 4,

2010

2800

2806

Withheld

July 22,

2010
2810

2811

Withheld

July 22,

2010

2831

2834

Withheld

February

20,2013

3207

3208

Withheld

March 19,

2013
3409

3410

3414

Withheld

3413

3415

Withheld

Withheld

November

Interoffice

"All

3,2012

Supervisors"

2013

Memorandum Re:
Staff Performance
Evaluations for Legal
Secretaries
Memo regarding
Bad Faith Claim

March 19,

Letter

March 20,

AMENDED SUPPLEMENTAL PRIVILEGE LOG

Subject

CEDILLO

Wayne Burkdoll
(Manager NLC
West SB)
Ron Ramsey

v. FARMERS

Privilege;
Doctrine

Product
Post Litigation
and Work
Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Misfiled/Wrong
Claim

Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Post Litigation
and Work
Product
Misfiled/Wrong
Claim

Post Litigation
and Work
Product
Post Litigation
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000456

Startin~
s·ates:No

,_·,.

1:ncfing
:,Bates No

(__.J

R.Eidacted· · '·Date

:

or.-

..

·. Wlihheii:I

.

'

. To/Recipient

typ.e.of.do_cllment

From/Author

Subject

Privilege;
Doctrine

Legal Analysis

and Work
Product
Post Litigation
and Work
Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Misfiled/Wrong
Claim

..

2013
3418

3419

Withheld

February
26, 2013

Letter

Ron Ramsey

Jeff Thomson

Post Arbitration
Legal Analysis

3426

3430

Withheld

November
10,2010

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

Withheld

November
3,2012

Interoffice
Memorandum Re:
Staff Performance
Evaluations for Legal
Secretaries
Memo regarding
Bad Faith Claim

"All
Supervisors"

Stacey

Misfiled/Wrong
Claim

Ron Ramsey

Post Arbitration
Legal Analysis

Jeff Thomson

Post Arbitration
Legal Analysis

3540
(Duplicate
of 3509)

!

3541
(Duplicate
of 3410)
3545
(Duplicate
of 3414)
3549
(Duplicate
of 3418)
3557
(Duplicate
of 3426)

3544
(Duplicate
of 3413)
3546
(Duplicate
of 3415)
3550
(Duplicate
of 3419)
3561
(Duplicate
of 3430)

Withheld

March 20,
2013

Withheld

March 19,
2013

Letter

Wayne Burkdoll
(Manager NLC
West SB)
Ron Ramsey

Withheld

February
26,2013

Letter

Ron Ramsey

Jeff Thomson

Post Arbitration
Legal Analysis

Withheld

November
10, 2010

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

3689

3733

Withheld

January
21,2011

Correspondence and
Medical Chronology

Ron Ramsey

Kathryn Brandt
(paralegal for
Jeff Thomson)

Legal Analysis

AMENDED SUPPLEMENTAL PRIVILEGE LOG

CEDILLO

v. FARMERS

Post Litigation
and Work
Product
Post Litigation
and Work
Product
Post Litigation
and Work
Product
Attorney/client
privilege, Post
Litigation, and ·
Work Product
Attorney/client
privilege (legal
issue analysis),
Post Litigation,
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000457

Starting

-Bates-:ruo
)

(

. Ending
· Bates l\io(_)

Redacted
·or

!Date.

. Type of doc1.m,ent

To/lReclpierit

Fro111/Author

Subject

I

Withheld

Privilege;
Doctrine

and Work
Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product

3736

3762

Withheld

February
1,2011

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

3776

3778

Withheld

April 25,
2011

Invoice

Farmers

Elam Burke

· Law Firm Billing
Statement

3828

3830

Withheld

July
22,2011

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

3833

3843

Withheld

October
19,20111

District Clerk

S. Todd Parks

Different
case/Misfiled

3851

3852

Withheld

November
4,2011

Correspondence and
Motion to Continue
in Wormerv.
Robison (Collin
County District
Court, Texas)
Correspondence

Ron Ramsey

Jeff Thomson

Legal Analysis

Attorney/client
privilege, Post
Litigation, and
Work Product

3855

3857

Withheld

October
27,2011

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

Attorney/client
privilege, Post
Litigation, and
Work Product

3860

3861

Withheld

November

Correspondence

Ron Ramsey

Jeff Thomson

Legal Analysis

Attorney/client
privilege, Post
Litigation, and

8,2011

AMENDED SUPPLEMENTAL PRIVILEGE LOG

CEDILLO v. FARMERS

Attorney/client
privilege, Post
Litigation, and
Work Product
Different
case/Misfiled

PAGE 12

000458

:· Starting,
Bates·i\!o
(
)

··ending
Bates,No
('
)

.Redact~i,i: ..

·Dat\8 . .: ·

: . lype·ofdocl,!ment

To/lRE;clpient

. IF tom/Author

Subject

. Withheld

3909

3910

Withheld

January
20,2012

Correspondence

Ron Ramsey

Jeff Thomson

Legal Analysis

3917

3920

Withheld

January
24,2012

Invoice

Farmers

Elam Burke

Law Firm Billing
Statement

3921

3922

Redacted

February
8,2012

Correspondence

Farmers

Jeff Thomson

Legal Analysis

3923
(Duplicate
of 3921)

3924
(Duplicate
of 3922)

Redacted

February
8,2012

Correspondence

Farmers

Jeff Thomson

Legal Analysis

4012

4013

Withheld

May 6,
2013

Correspondence

Farmers

Jeff Thomson

Legal Analysis

4017

4029

Withheld

Not dated

Ron Ramsey

Jeff Thomson

Legal Analysis

4079

4085

Withheld

Mays,
2013 and

DRAFT Responses to
Cedilla's First Set of
Interrogatories and
Requests for
Production of
Documents
Emails and attached
case law

Ron Ramsey

Jeff Thomson

Legal Analysis

AMENDED SUPPLEMENTAL PRIVILEGE LOG

Privilege;

Doctrine

..

Of·

CEDILLO

v. FARMERS

Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation/Post
Arbitration,
and Work
Product
Attorney/client
privilege, Post
Litigation, and
Work Product

Attorney/client
privilege, Post

PAGE 13

000459

· !Ending

Starting

Bates.No
)

(

·Redacted

Bates No
(

)

Date.

Type

of do~ument:

lo/Recipient

, !From/Author

or,
:Withlield

Subject

IPrivilegei
Doctrine

May 9,
2013

4069
(4096 is
duplicate)

4073
(4100 is
duplicate)

Redacted

April 17,
2012

45 Day PreArbitration Report

Ron Ramsey

Jeff Thomson

4101

4104

Redacted

April 26,
2012

Pre-Trial Report

Farmers

Ron Ramsey

4108

4124

Withheld

May 22,
2012

Invoice

Farmers

Elam Burke

4130

4131

Withheld

July 25,
2012

Invoice

Farmers

Elam Burke

4340

4369

Withheld

May 20,
2013

Invoice

Farmers

Elam Burke

4383

4382

Redacted

July 101,
2013

Ron Ramsey

Jeff Thomson

4469

4470

Withheld

August 22,
2013

Email with proposed
Order No. 12 from
Mr. Clark (Order not
redacted)
Correspondence re
Arbitrator's Final
Order No.13

Ron Ramsey

Jeff Thomson

AMENDED SUPPLEMENTAL PRIVILEGE LOG

CEDILLO

v. FARMERS

Litigation/Post
Arbitration,
and Work
Product
Legal Analysis
Attorney/client
privilege, Post
Litigation, and
Work Product
Mental
Post Litigation,
impression/work and Work
product
Product
Law Firm Billing
Attorney/client
Statement
privilege, Post
Litigation, and
Work Product
Law Firm Billing
Attorney/client
Statement
privilege, Post
Litigation, and
Work Product
Law Firm Billing
Attorney/client
Statement
· privilege, Post
Litigation, and
Work Product
Legal Analysis
Attorney/client
privilege, Post
Litigation, and
Work Product
Legal Analysis
Attorney/client
privilege, Post
Litigation, and
Work Product
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Exhibit D
000461

208

Elam and Burke

ELAM AND BURKE

llrK/Uq/ lUlt/l'feU I)~: jO rrd

08:46:09 a.m.

r/lA 11 V.

04-05-2012
r, UUJ

2/5

Jeffrey A. Thomson
ELAM & BURKE, P.A.
25 I E. Front St., Ste. 300
P.O. Box 15J9

Boise, Idaho 83701
Telephoue: (208) 343-5454
Facsimile: (208) 384-5844

jat@elamburke.com
ISB #3380
Attorneys· for Fanners Tnstlrance
Company of Idaho
IN RE: MATTER OF ARBITRATION
PEGGY CEDILLO
Arbilnltion CnseNa. 81700-0040

and
Stll>ULArtON

FARI\11ERS INSURANCE COMPANY OF
IlJAHO

Fnnners Insurl!llce Company ofldEiho ("F nrmers"), by and lb.rough its attorney of record,
Jeffrey A. Thomson, and Peggy Cedillo, by and through her attorney of:reco,d, Jon M. Steele
hereby stipulate and agree that any evidence of or i.nformatfon relating to the following matters
be deemed inadmissible and cannot be mentioned or commented i1poo either befori, or during the
arbicratiou:
l.

Any and all evidence, testimony, comments or doc~ents related to the amonnts

paid (if any) to Peggy Cedillo or her healthcare providers by Jon Steele (the 11nderinsured
motorist) or his insurer (Progressive) pursuant to any insurance policy or other assets of Steele,
2.

Any and all evidence, testimony, comments or documents relating to amounts

paid (if arty} to Cedillo or her healf.bcare _providers by Farmers under its U™ coverage,

STIPULATION - l

000462

208

Elam and Burke

ELAM AND BURKE

J\i:'!!'.iU4/LUIU'NllU U!J:jo l'fd

3.

08:46:18 a.m.

04-05-2012

I'll.I. NO,

r,

3 /5

UUl

A:ily ll.lld all evidence, testimony, comments or documents relating to policy limit

amounts of Steele's (the undel'insured motorist) insurance policy or Fanners' UTM limits.
4.

Any and all evidence, testimony, comments or documents relating to amounts

demanded by Cedillo in $C:ltlernc:nt of her claim against Steele (the underiusured motorist), his

insmer (Progressive) or Fanners.

5.

Any and all evidence, testimony, comments or documents that Cedillo w11s or wns

not insured under any health instll'ance policy.

6.

Any nnd nil evidence, testimony, comments or documents that Cedillo has or has

not made a prior claim against Farmers or any other insurance carrier. This does not predude,
however, any evidence, testhnoi1y1 comments or documents relating to any prior injmies or
treatment.
7.

Any reference whatsoever to attorney fees which might be recei?ed by Cedilla's

attorneys.

The parties fiu-fuer stipulate and agree that the foUowing !sanes nre not within the
Arbitrator's jurisdiction:
l.

Farmers· liability under its unvr coverage;

2.

Farmers· denial of medical expense coverage to Cedillo;

3.

The enforceabliity of Fiinners' setoff clause found in Endorsement El 179i. The

partie~ hereby presefVe rmd reserve the issue of enforceability of the setoff clause for

determination by the District Cottrt should Claimant wish to raise that issue, and failure to raise

the issue before the Arbitrator will not be considered a waiver. The parties fi1rther agree th:it tbe
Arbitrator has jurisdiction to apply Farmers' setoff cl11t1se found i11 Endorsement El l 79i in
STil'ULATlON -2

000463

208

Elam and Burke

ELAM ANO BURKE

AfK/04/ZUIZ/WliU U~:JI:> PM

08:46.-- ;:i.m.

04--05-2012

FAX No.

4

,s

P. 003

arrivin3 at his Final Award. The enforceabilityofFarmers' setoff clause found iu Endoi-sement
El l 79i, even though applied by the Arbitrator in aniving at the Final Award, is preserved nnd
reserved for determination by the District Court. The parties intend and agree that this issue is
severable despite the presumption in favor of arbitration. The purties ngree that this is an issue
otJtside the scope of this arbitration and that the Arbitrator has uo jllrisdiction t~ determine the
enforceability ofrrumers · setoff ala.use;

4.

Any contention. of comparative negligence:

5.

Any awntd of attorney fees and costs; and

6.

Any claim.of bad faith.

Claimant further agrees and stipulates that she will not seek a determination by the
Arbitrator of the amount of dam.ages couched in terms of"amount justly due". The parties·
acknowledge tha~ this is a phrase with meaning and relevance only to the issue of nttorne y fees to
be preserved for dekmninatiou by the District C01Jrt.
Ctnimant nuther agrees· and stipulates that she witl not seek damages for any alleged
injury to her credit as this iasue is also preserved and relevnnt only in the event of a claim of bad
faith.
Claimant farther agre~ that any claim of privilege relatiug to R,ile 503 is withdrawn and

will not be nsserted in arbitration.

STlNJLATION - 3

000464

208

Elam and Burke

DATED this

08:46:-. a.m.

ELAM AND BURKE

04-05-2012

5 /5

P, UU4

HX No,

MK/UVLUIUVl!lli U~:jb rM

5_ day of April, 2012.
El.AM & 'BURKE, P.A .

. Thomson, of the fim1

meys for Farmers l:nsurauce
mpany ofldaho

·

DATED th.is_±_ day of April, 2012.

RUNFT & STEELE LAW OFFICES, PLLC

Jlr<.'-''

By:_ _ _~____.\_d(;_-=--U~--'---=----~
Jon M. Steele, of the fin:n
Attorneys for Peggy Cedillo

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the£__ day of April, 2012, 1 caused a true and correct
copy of the foregoing document to be served as follows:
Jon M. Steele
Runft & S teela Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, !daho 83702

STIPULATION -

U,S.Mail
_ _ Hand Delivery

_

..,Federal Express

_----;:;;;,
_ _ 'Fnncsimile
'I<
-

947-2424

,j
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Exhibit E
000466

Jeffrey A. Thomson
ELAM & BURKE, P.A.
251 E. Front St., Ste. 300
P.O. Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
jat@elamburke.com
ISB #3380
Attorneys for Farmers Insurance
Company ofldaho
IN THE MATTER OF THE ARBITRATION BETWEEN
PEGGY CEDILLO,
Arbitration Case No. 81700-0040
Claimant,
FARMERS INSURANCE COMP ANY OF
IDAHO'S PRE-HEARING BRIEF

vs.
--

FARMERS INSURANCE COMPANY OF
IDAHO,
Respondent.
The following is the Pre-Hearing Brief on behalf of Respondent and is in conformance
with Pre-Hearing Order No. 4, p. 2, 16.

A.

Statement of Claims, Damages and Defenses.
This is an underinsured motor vehicle ("UIM") arbitration being conducted pursuant to

Farmers' policy of insurance with Peggy Cedillo-Steele ("Cedillo"), the Idaho Uniform
Arbitration Act, and the Idaho Rules of Civil Procedure and Idaho Rules of Evidence.

1.

Claims.

CedilJo seeks damages for bodily injury she claims arose out of a motorcycle accident
that occurred on May 25, 2008.
FARMERS INSURANCE COMPANY OF IDAHO'S PRE-HEARING BRIEF-1
~

000467

2.

Damages.

Cedillo seeks money damages in the form of special damages based on past and future
medical and prescription expenses, past lost wages and future·lost earnings. She further seeks
non-economic general damages primarily for pain and suffering.

3.

Defenses.

Farmers' defenses to this claim and the alleged damages are:
a.

Preexisting Conditions - Cedillo had preexisting, symptomatic conditions

for which she was seeking treatment just ten (10) days prior to the motorcycle accident which
were, at most, exacerbated or aggravated by the motorcycle accident. Farmers is only liable for
the aggravation and not the preexisting conditions themselves and is not responsible for those
medical expenses, lost income or non-economic general damages not related to the aggravation
(i.e., damages incurred or as a result of the preexisting conditions).

b.

Causation -The motorcycle accident was not the cause of all of the

alleged injuries (some were caused by her own post-accident activities or were the result of other
post-accident problems or were the result of preexisting conditions). Farmers is not responsible
for all of the medical expenses, lost income or non-economic general damages alleged ..
c.

Failure· to Mitigate- Cedillo failed to work as a real estate agent even

though no doctor put her on work or activity restrictions (except for a short period after her last
and most recent surgery (May, 2012)). Consequently, she failed to mitigate her past lost wages
or alleged future lost income. Cedillo further failed to follow through on prescribed treatment
and/or conducted activities contrary to the resolution of her injuries. Consequently, she failed to
mitigate her medical expenses.
FARMERS INSURANCE COMPANY OF IDAHO'S PRE-HEARING BRJEF -2

000468

B.

Issues (with parties' positions on each).
1.

Scope of Arbitration - Interim Award - The only issue to be decided in this

arbitration hearing is the amount of damages suffered by Cedillo for bodily injury caused by Jon
Steele's negligence in operating his motorcycle (Interim Award). The only damages available
are those Cedillo would be able to get from Jon Steele. The Interim Award will be for only those
damages recoverable in a normal, personal injury action as described in IDTI 9.01. The parties
agree on this issue.

2.

Scope of Arbitration - Final Award -After determining the amount of damages

(Interim A ward) the arbitrator will determine the amount owed under the UIM coverage of the
policy (Final Award). The arbitrator will apply all setoffs, collateral source payments or
subrogation claims and determine the amount of prejudgment interest owed. The parties agree
on this issue.

3.

Admissibility of Evidence (Motions in Limine). (The Parties do not agree.)
a.

Expert Witness Reports.

Cedillo has sought admission of her "expert" witness reports into evidence. In addition,
testimony has been sought from and regarding the expert witness reports before they had been
admitted into evidence.

b.

Billings, Statements. Invoices and Medical Expense Summary.

Without divulging specific information that would be in violation of the arbitrator's
Order and the stipulations of the parties, the bills, statements and invoices upon which Cedillo is
basing her calculations of medical expenses contain information related to payments made and
by what source and cannot be admitted during the arbitration hearing.
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C.

Schedules Re: Prejudgment Interest (not to be used until after arbitration
hearing).

Cedillo seeks to admit schedules regarding prejudgment interest calculations. This
evidence should be excluded until after the arbitration hearing. It is not part of the Interim
Award and should be dealt with only in detennining the Final Award.

4.

Admissibility of Testimony (Motions in Limine). (The Parties do not agree,)
a.

No Testimony from Exhibits Not Admitted Into Evidence.

Mr. Steele extracted testimony from certain expert witnesses from documents that had not
been moved for admission into evidence at the time of the testimony.
b.

No Testimony About P·rejudgment Interest (unti_l after arbitration hearing).

Like the schedules, calculations and formulas relating to prejudgment interest discussed
above, no testimony regarding prejudgment interest should be allowed at the arbitration hearing
and is only relevant to determining a Final A ward.
C.

No Testimony From Dr. Price Re: Causation or Prognosis Relating to the
Shoulder Surgery, the Two Neck Surgeries, or Relating to Treatment
Provided by Medical Doctors.

Dr. Price has given video testimony regarding causation and prognosis. His testimony
should be limited to his treatment of Cedillo. Dr. Price treated Cedillo from 2001 until several
months after the accident. He examined her once again, four years later, in order to author an
expert witness rep01t. Dr. Price is a chiropractor. He is not licensed or certified as a medical
doctor or a surgeon. He did not perform the shoulder surgery. He did not perform the two neck
surgeries. Competent and qualified medical doctors did both and both doctors will present
testimony-by video deposition regarding their opinions with respect to these surgeries.
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Nevertheless, Dr. Price has given broad ranging opinions about treatment, diagnosis, causation
and prognosis related to the treatment received by Cedillo from other doctors and relating to the
three surgeries. He should not be allowed to testify regarding caus~tion or prognosis relating to
the shoulder surgery or two neck surgeries or treatment by medical doctors for either. To the
extent testimony is allowed regarding causation and prognosis, it should come from Dr. Goodwin
and Dr. Little regarding the right shoulder and two neck surgeries. Ifhe is allowed to be an
expert at all, Dr. Price's testimony should be limited to his treatment only.
C.

Legal Authorities Deemed Applicable.
1.

Preexisting Conditions.

There will be a great deal of testimony and evidence regarding Cedilla's preexisting
shoulder and neck conditions and whether they were symptomatic or asymptomatic at the time of
the motorcycle accident. Cedillo is only entitled to damages for the aggravation of any
preexisting conditions and not for damages for the preexisting conditions.
IDJI 9.02 provides the following guidance regarding preexisting conditions:
A person who has a pre-existing condition or disability is
entitlc;:d to recover damages for the aggravation of such preexisting
condition, if any, that is proximately caused by the occurrence.
The person is not entitled to recover damages for the preexisting
condition or disability itself.
·
If you find that before the occurrence causing the injuries in
this case the plaintiff had a preexisting bodily condition or
disability, and further find that because of the new occurrence in
this case the preexisting condition or disability was aggravated,
then you should consider the aggravation of the condition or
disability in fixing the damages in this case. You should not
consider any condition 9r disability that existed prior to the
occurrence, or any aggravation of such condition that was not
caused or contributed to by reason of this occurrence. You are to
apportion, if possible, between the condition or disa~ility prior to
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this occurrence and the condition or disability caused by this
occurrence, and assess liability accordingly. If no apportionment
can reasonably be made by you, then the defendant is liable for the
entire damage.
Whether the preexisting conditions are asymptomatic or not does not mean she is entitled
to all of her claimed damages. Browning v. Ringel, 134 Idaho 6, 995 P.2d 351 (2000). Cedillo
still gets only those damages arising from the aggravation of the preexisting condition; not the
conditions themselves and an apportionment is allowed. Id In Browning, a case very similar to
the current matter, Plaintiff argued that the trial court committed error when it apportioned
damages for her right shoulder and neck injuries between injuries caused by the accident and
preexisting conditions. Browning, 134 Idaho at 11, 995 P.2d at 356. Specifically, Browning
claimed that she was asymptomatic before the accident with respect to her right shoulder and
neck pain, and therefore the trial court erred in apportioning damages between preexisting and
the aggravation. Id Looking at the predecessor to the current IDTI 9.02, the Idaho Supreme
Comt held that this argument was without merit. The Comt determined that the comments and
the body of the predecessor IDTI allowed for app01tionment between a preexisting condition and
damages from an accident even though the preexisting condition may not have been symptomatic
at the time of the accident. Id Based on the testimony of two treating doctors and one expert
witness doctor, the Court upheld the district court's finding that Browning's shoulder injury was
degenerative to some degree and that this could have led to the rotator cuff tear. Browning, l 34
Idaho at 357, 995 P.2d at 12.
The three doctor's opinions are informative of the type of testimony that allows for
apportionment of damages. One doctor determined that the injmy was work related, one
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concluded that it was probably caused by both degeneration and the accident, and the third
determined that the injuries were caused by degeneration. The Idaho Supreme Court quoted from
the testimony of the expert witness-doctor as follows:
Q:
Did you form any opinion as to the cause of the right
shoulder condition of Mrs. Browning?
It was my feeling after going through this that it was
A:
probably related to her occupation, her age, her handedness and
probably not related to any type of traumatic event.
Q:
Any what was your reason for reaching that decision or that
opinion sir.?
A:
My reasoning was basically that the report of the motor
vehicle accident did not indicate that this was a violent collision,
that most rotator cuff tears do not occur with trauma. They are
likely to occur as a result of aging. Most of them that I see don't
have a history ofinjury. Most of them are in the age range where
the tensile strength- ...
A:
I first mentioned that the potential to develop a rotator cuff
tear is related to the age of the patient. As we age the tensile
strength in the collagen :fibers decrease to the point where a
relatively minor accident or no accident at all can cause a tear of
the rotator cuff. So I think this type of thing is common in her age
range. I also feel that it is more likely to occur on the dominant
side, because we use that greater than 50 percent of the time. So, it
has usually more wear and tear than the nondominant side. It's a
common type of thing to see in the middle years.

Id.
Browning further argued there can be no apportionment, as a matter oflaw, of her right
shoulder and neck pain to any causes other than the accident because she was asymptomatic at
the time of the accident. Id. The Court rejected this argument and upheld the trial court in
app01tioning damages for Browning's right shoulder and neck injuries between injuries caused
by the accident and any preexisting degenerative conditions, even though the conditions were
asymptomatic at the time of the accident. 134 Idaho at 14, 995 P.2d at 359.
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2.

Legal Authorities Re: Admissibility of Evidence.

a.

Expert Witness Reports.

Cedillo is attempting to admit into evidence the expert witness rep01ts prepared pursuant
to Idaho Rule of Civil Procedure 26(b)(4). These statements are inadmissible hearsay and
contain hearsay within hearsay. To the extent they are being offered as a prior statement by the
witness it does not meet the non-hearsay exception. Rule 801(d)(l). The expert reports are not
being offered as impeachment or to rebut an express or implied charge against the expert of
recent fabrication or improper influence or motive and is not necessary to identify a person made
after perceiving the person. Id These reports are being offered as the treating doctor's opinions.
While the expert report may be used to refresh an expert's memory1 it cannot be introduced into
evidence as-an exhibit.

b.

Billings, Statements, Invoices and Medical Expense Summaries.

As discussed below in more detail with respect to Cedilla's medical expense summary,
Cedilla's billings, statements and invoices from vario~s healthcare providers are filled with
information in violation of the arbitrator's Scheduling Order No. 1 and the parties' stipulations
dated February 22, 2012 and April 5, 2012. These billings, statements and invoices are therefore
inadmissible and should be excluded.
C.

Schedules Re: Prejudgment Interest.

Introducing documentary evidence regarding prejudgment interest is in violation of the
arbitrator's Order and the parties' stipulation that no such information be provided during the
arbitration hearing. Consequently, it is Farmers' position that prejudgment interest information
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must be excluded at the arbitration hearing but can be offered later in determining the Final
Award.

3.

Legal Authorities Re: Admissibility of Expert Testimony.
a.

No Testimony from Exhibits Not Admitted into Evidence.

Two of the three treating doctors who have given video testimony in lieu of live
testimony have been asked to testify about their expert witness reports before these documents
were offered for admission into evidence. If the expert reports are not admitted as discussed
above, testimony from them should lik~wise be deemed inadmissible. Even if the expert witness
reports are allowed into evidence, any testimony from these reports prior to them being admitted
into evidence should be struck for lack of foundation.

4.

Use of Medical Expense Summary.

Idaho Rule of Evidence 1006 requires of summaries the following:
The contents of voluminous writings, recordings, or photographs
which cannot conveniently be examined in court may be presented
in the form of a chart, summary, or calculation. The originals, or
duplicates, shall be made available for examination or copying, or
both, by other parties at a reasonable time and place. The comt
may order that they be produced in court.
The party offering a summary must lay a foundation showing that the underlying
documents would be admissible. State v. Barlow, 113 Idaho 573, 576, 746 P .2d 1032, 1036 (Ct.
App. 1987). The medical expense summary proposed by Cedillo is inadmissible because the
underlying documents (bills, statements and invoices) are not admissible. These underlying
documents contain information regarding the amount paid (if any) for medical expenses by Jon
Steele, his insurer, Farmers, or her insurer. These documents also include information regarding
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Cedilla's status under any health insurance policy. This information violates Scheduling Order
No. 1 and the parties' stipulations dated February 22, 2012 and April 5, 2012, prohibiting any
mention, including any documents or testimony, of this type of evidence. Because the underlying
bills, statements and invoices are inadmissible, the medical expense summary is also
inadmissible.
DATED this_£_ day of November, 2012.
ELAM & BURKE, P.A.

ey A. Thomson, of the firm
orneys for Farmers Insurance
Company of Idaho
-·

CERTIFICATE OF SERVICE

_t{__

day of November, 2012, I caused a true and
I HEREBY CERTIFY that on the
correct copy of the foregoing document to be served as follows:
Jon M. Steele
Run.ft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702

U.S. Mail
...,./Hand Delivery
_ _ Federal Express
Facsimile - 947-2424
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I FOUSER

GJORDING
Jack S. Gjording

July 17, 2015

HAND DELIVERY

Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Re:
GF No.:

Cedillo v. Farmers

15017.246

Dear Jon:
In your pleadings, as well as through the statements you have made in court, you appear to
expect that we are going to prolong the discovery process. You appear to be focused specifically
on the production of documents. Although, where appropriate, we will protect our client's
interests, 'we hope to demonstrate through our actions that we intend to move through the
discovery issues efficiently and as quickly as possible.
Yesterday, the court directed you to provide us with your specific objections/complaints
regarding the redactions we have made on our recent production of documents as well as your
objections/complaints regarding our recently supplemented privilege log. We intend to address
your input immediately but cannot, of course, begin that process until we have your input. In
order to avoid delay, please provide your input as soon as possible. If we both address this
process right away, we should be in a position to advise Judge Norton on August 20 on what
decisions are required by the court. That is our goal.
Referencing our meeting in your office last Tuesday, we are looking forward to reviewing your
proposed search words.

Sincerely,
:ORDING FOUSER, PLLC
~

(J
..,1

~¥6-~

RECET\TED

ack 5. Gjordlng

JUL 1 7 2015

JSG/kt

BY:
121 N. 9th St., Ste. 600

I

Boise, ID 83702

I t. 208.336.9777 I

f. 208.336.9177

I

G IF
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Exhibit H
000479

GJORDING

J

FO_SER

Julianne s-:i-lall

July 17, 2015

HAND DELIVERED

Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Ste. 400
Boise, ID 83702

Re:

Cedillo v. Farmers
GF File No.: 15017.231

Dear Jon:
It has come to my attention in reviewing our July 9 production that the enclosed documents were
inadvertently excluded in our July 9 production. Again, as to the documents previously withheld
by Mr. Johnson, the enclosed documents are now being produced either completely or in a
redacted manner in an effort to address the discovery issues raised by your client. I apologize for
this oversight.
Sincerely,
GJORDING FOUSER,

PLLC

Julianne S. Hall
JSH/kt
Enclosures

RECEI\TED
JUL 1 7 2015

BY:
121 N. 9th St., Ste. 600

I

Boise, ID 83702

I

t. 208.336.9777

I

f. 208.336.9177

I

GFldahoLaw.com

GI F
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Exhibit I
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GJORDING

I FOJSER

Julianne S. Hall

June 17, 2015

BY HAND DELIVERY
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702

Re:

Cedillo v. Farmers

GF No.:

15017.246

Dear Jon:
Enclosed is a CD containing the reproduction of Bates Nos. 4803-5755 and 6548-66i8, which
we believe were produced in supplemental response to Plaintiff's first set of discovery. Those
supplemental responses are dated April 28, 2015.
Please feel free to call if you have any other questions.
GJORDING FOUSER,

0

PLLC

wJ~c.JZ5L_

Julianne S. Hall
JSH/kt
Enclosure

121 N. 9th St., Ste. 600

I

Boise, ID 83702

I t. 208.336.9777 I

f. 208.336.9177

I

GFldaholaw.com

GIF

000482
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GJciRDING

I FOUSER

Julianne S. Hall

July 9, 2015

Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Ste. 400
Boise, ID 83702

Re:

Cedillo v. Farmers
GF File No.: 15017.231

Dear Jon:
Upon further review of the documents previously withheld by Mr. Johnson, enclosed please
find documents which Defendant ·is now producing either completely or in a redacted manner
in an effort to address the discovery issues raised by your client. For further information, ...,,,·,
' .
please refer to Defendant's Supplemental Privilege Log, enclosed herewith.
·: ·
Sincerely,
GJORDING FOUSER, PLLC

Julianne S. Hall
JSH/kt
Enclosures

RECEJ\TED
JUL 1 0 2015
BY:
121 N. 9th St., Ste. 600

I

Boise, ID 83702

I

t. 208.336.9777

I

f. 208.336.9177

I

I

G F

GFJdaholaw.com
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RUNFT & STEELE
LAW OFFICES, PLLC
John L. Runft I Jon M. Steele

July 7, 2015

Jack Gjording
Julianne Hall
Gjording & Fouser, PLLC
121 N. 9 th St., Suite 600
P.O. Box 2837
Boise, ID 83 70 l

Via: U.S. Mail

Re: Cedillo v. Farmers Insurance, Co.

Dear Jack & Julianne,

Thank you for your letter of July 1, 20 I 5, I woulJ be glad to meet with you concerning
discovery issues. I would appreciate if you provide me with electronic copies of your Bates
Numbt!red documents (PDF or TIFF) that have been produced thus far by your client. I have
provided a thumb drive for your convenience. Thank you in advance for your cooperation.
J vvill call you to set up a time for our meeting.

Runft & Steele Law Offices, PLLC
JMS:kac
JeffThomson
Cc:

Client

runftateele.eom
Phone: (208) 333•8S06

Io the Alaaka Center

I

Pu:: (208) 343•3246

I

Boiae, Idaho 83702

1020 W. Main Street, Swre 400

I

Fourth Floor
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RX Date/Time

07/0112015

16:06

07-01-'15 16:05 FROM- GF Law

l:JJUKUll'I\.J

2083369177

P.002

2083369177

I ruu~c.r<.

T-687 P0002/0003 F-218

Julianne S. Hall

July 1, 2015

BY FACSIMILE
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702

Re:
GFNo.:

Cedillo v. Farmers
15017.246

Dear Mr. Steele:
We want to work cooperatively with you to get any non-privileged documents in existence that
have not been previously produced that you believe are responsive to your "electronically
stored information" interrogatories and requests for production, specifically Interrogatory No. 9
and Request for Production Nos. 1 and 4. However, with that said,· we believe we are entitled
to a meet and confer to obtain a clearer explanation of what documents you are looking for and
how such documents are likely to lead to the production of admissible evidence.
For example in Interrogatory No. 9, the interrogatory states, "identify the contents of such
electronically stored information." It appears that the "contents" of the electronically stored
information is apparent from the produced documents. What else do you want? Similarly,
what kind of explanation are you looking for with regard to the "location" of the electronic
record?

The information and documents previously produced are labeled as electronic

documents generated in the claim summary, loss report, etc: What do you believe a responsive
answer to Interrogatory No. 9 would include?
With regard to Request No. 1, seeking production of all computers or other electronic devices
used by Mr. Ron Ramsey for any matter related to Cedilla's claim, what is your intent or what
are you seeking with this Request? As previously explained, we will not be handing over Mr.
Ramsey's computer. If you want a specific or key word search performed on the computer, we
may be able to negotiate something along those lines to the extent that you give us some
indication that you have reason to believe that there is something responsive on the machine
that has not been produced and if such a search can be accomplished ''in-house." However, if

121 N. 9th St., Ste. 600

I

Boise, ID 83702

I

t. 208.336.9777

I

f. 208.336.9177

I

GIF
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RX Date/Time

16:06

07-01-'15 16:05 FROM- GF Law
UJVrtUll'l\.:J I rvu~t:~

2083369177

2083369177

P.003

T-687 P0003/0003 F-218

such a search requires that an outside vendor be employed, we would expect that the parties
would share in such extra-ordinary costs. Also, is there a specific time period you want to
search with mutually agreed search parameters for electronically stored information? The
Request, as written, in our belief is not sufficiently narrowly tailored. It is also likely that Mr.
Ramsey has had more than one computer since May 2008.
Jack and I have fairly wide _open availability this week to discuss these matters. Please let us
know your availability.
GJ0RDING FOUSER,

PLLC

~~~
Julianne S. Hall
JSH:rm

121 N. 9th St., Ste. 600

I

Boise, ID 83702

I t. 208.336.9777 I

f. 208.336.9177

I

GIF
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CHRISTOPHER D. , , ..-;, Clerk
By JANINE KOriSi;:N
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PEGGY CEDILLO,
Plaintiff,

Case No. CV-OC-2013-8697

vs.

MEMORANDUM DECISION AND ORDER
GRANTING IN PART PLAINTIFF'S
RENEWED MOTION TO COMPEL

FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.
On August 20, 2015, the Court had a follow up hearing regarding Plaintiffs previous
motions to compel, as set in the Court's Memorandum Decision and Order, filed Jul. 17, 2015.
At the same time, the Court considered Plaintiffs Motion for In Camera Review of Documents,
filed Aug. 14, 2015.
Appearances
Jon Steele for Plaintiff
Jack Gjording and Julianne Hall for Defendant
FACTS AND PROCEDURAL BACKGROUND

These issues are a continuation of the issues presented in Plaintiff's various motions to
compel. The facts and procedural background related to these issues have been set forth in
previous decisions from this Court, particularly the Memorandum Decision filed July 17, 2015. 1
One of the primary issues addressed in Plaintiffs motion to compel was the issue of whether
Memorandum Decision and Order Granting Plaintiff's Renewed Motion to Compel and Notice of Hearing,
filed Jul. 17, 2015, pp. 1-4.
'

MEMORANDUM DECISION AND ORDER GRANTING IN PART PLAINTIFF'S
RENEWED MOTION TO COMPEL

1

000490

communications between Defendant Farmers Insurance Company and its counsel (and other
documents) were subject to the attorney-client privilege or the work-product doctrine, or whether
they were discoverable because the nature of the bad faith claim.2 At the time the Court entered
the July 17 Memorandum Decision, the Court was able to make only very limited legal
determinations regarding what specifically could or could not be compelled, due to the continued
production of documents by new Defense counsel. 3 Thus, the Court did not specifically address
the issues of attorney-client privilege or work-product protection. The Court set a follow-up
hearing for Aug. 20, 2015, to address any remaining issues the parties could not resolve on their
own.4
Between July 17 and the date of the follow-up hearing, it was apparent Plaintiff and
Defendant continued to discuss discovery issues, and further productions were made. 5 However,
there was again a dispute regarding production of certain documents which Defendants claimed
were privileged. On Aug. 14, 2015, only six days before the hearing, Plaintiff filed a Motion for
In Camera Review of Documents, with supporting declaration. 6 Defendant filed a Response to
Plaintiff's Motion for In Camera Review of Documents on August 19, 2015, with a copy of the
most recent privilege log (the "Second Amended Supplemental Privilege Log") attached. At the
same time, Defendant filed under seal with the Court a copy of all documents that have been
withheld under a claim of privilege. 7 At oral arguments, Defendant explained that it also
submitted to the Court all of the documents which had been produced in redacted format. 8
At oral arguments, both parties agreed that the Court could hear the present motion.
Therefore, the Court has considered the documents submitted in support of and opposing the
motion for in camera review. The Court notes that neither party provided any substantive legal
argument related to review of the documents. This is presumably because the legal substance
Memorandum in Support of Plaintiff's Renewed Motion to Compel, filed May 28, 2015, pp. 12-20;
Defendant's Opposition to Plaintiff's Renewed Motion to Compel, filed Jul. 9, 2015, pp. 4- 5.
3
Memorandum Decision and Order Granting Plaintiff's Renewed Motion to Compel and Notice of Hearing,
filedJul.17,2015,pp.5-6.
4
Id., p. 8.
5
See Declaration of Jon M. Steele in Support [sic] Motion for In Camera Review of Documents Claimed as
Privileged, filed Aug. 14, 2015.
2

6

Id.

7

Defendant's Response to Plaintiff's Motion for In Camera Review of Documents, filed Aug. 19, 2015, p. 3

(fu. 1).
8
Both redacted and unredacted versions were submitted under seal to allow the Court to compare what was
produced with what was claimed privileged.
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surrounding the claim of privilege and/or work-product protection was briefed previously with
the original motion to compel. 9 Therefore, to the extent these documents are relevant for
substantive legal arguments, the Court reviews the documents filed in support of and opposition
to the Motion to Compel, filed May 28, 2015.
LEGAL STANDARD

Plaintiff has titled her present motion as a Motion for In Camera Review of Documents.
However, it is clear that what is being dealt with is just one aspect of Plaintiff's prior motion to
compel. Therefore, the Court will utilize the standard applicable for a motion to compel.
Parties may obtain discovery regarding any matter relevant to the subject matter of the
litigation, whether it relates to claims or defenses or is reasonably calculated to lead to the
discovery of admissible evidence. I.R.C.P. 26(b)(l). To obtain relevant discovery from an
opposing party in the litigation, a party may serve a request for interrogatories or a request for
the production of documents. I.R.C.P. 26(a), 33, 34. Each response to a request for production
"shall state, with respect to each item or category, that inspection and related activities will be
permitted as requested, unless the request is objected to, in which event any reasons for objection
shall be stated." I.R.C.P. 34(b)(2). If the documents requested are not produced and the opposing
party has been given 30 days from the date of service to respond to the requests, the party
serving the requests may file a motion to compel discovery. I.R.C.P. 37(a)(2), 34(b)(2).
The court may grant the motion if the motion includes "a certification that the movant has
in good faith conferred or attempted to confer with the party not making the disclosure in an
effort to secure the disclosure without court action." I.R.C.P. 37(a)(2). The court has "broad
discretion in determining whether or not to grant a motion to compel." Nightengale v. Timmel,
151 Idaho 347,256 P.3d 755, 759 (2011).
If the court grants the motion, it must "require the party . . . whose conduct necessitated
the motion or the party or attorney advising such conduct or both of them to pay to the moving
party the reasonable expenses incurred in obtaining the order, including attorney's fees." I.R.C.P.
37(a)(4). However, the court may decline to award reasonable expenses to the moving party if
''the court finds that the opposition to the motion was substantially justified or that other
circumstances make an award of expenses unjust." Id. If the court denies the motion, it must
9

See Id., p. 3 (indicating legal arguments are made in previous responses to Plaintiff's Motions to Compel).

MEMORANDUM DECISION AND ORDER GRANTING IN PART PLAINTIFF'S
RENEWED MOTION TO COMPEL

3
000492

"require the moving party or the attorney advising the motion or both of them to pay to the party
... who opposed the motion the reasonable expenses incurred in opposing the motion, including
attorney's fees." Id. The court may alternatively decline to award reasonable expenses to the
party who opposed the motion if ''the court fmds that the making of the motion was substantially
justified or that other circumstances make an award of expenses unjust." Id.
ANALYSIS

A.

Application of Privilege and the Work-Product Doctrine

The Court indicated previously that there have been significant communications between
the parties, sufficient to meet the conferral requirement imposed by I.R.C.P. 37(a)(2). 10 The
parties have continued to communicate since the last hearing, and therefore the Court concludes
that to the extent any further conferral requirements are imposed by I.R.C.P. 37(a)(2), such
requirements have been met.
Almost every document identified in the most recent privilege log is claimed protected
from disclosure by the work-product doctrine and the attorney-client privilege. 11 These
protections are not identical.
The work-product doctrine provides a means to protect an attorney's materials
made in preparation of trial. Although the doctrine is "intertwined" with the
attorney-client privilege, its purpose differs:
[T]he attorney-client privilege exists to keep inviolate confidences of clients to
their attorneys, thereby presumably enhancing the communication exchange. The
work-product doctrine, however, seeks to enhance the quality of professionalism
within the legal field by preventing attorneys from benefitting from the fruit of an
adversary's labor.
Heron Interact, Inc. v. Guidelines, Inc., 244 F.R.D. 75, 77-78 (D. Mass. 2007). Idaho Rule of
Civil Procedure 26(b) gives the contours of the work product doctrine in Idaho. See Sanders v.
Ayrhart, 89 Idaho 302, 312, 404 P.2d 589, 595 (1965). The rule states:
Subject to the provisions of subdivision (b)(4) of this rule, a party may obtain
discovery of documents and tangible things otherwise discoverable under
subdivision (b)( 1) of this rule and prepared in anticipation of litigation or for trial
by or for another party or by or for that other party's representative (including the
Memorandum Decision and Order Granting Plaintiffs Renewed Motion to Compel and Notice of Hearing,
filed Jul. 17, 2015, p. 5.
11
Defendant's Response to Plaintiff's Motion for In Camera Review of Documents, filed Aug. 19, 2015, Ex.
(Second Amended Supplemental Privilege Log).
10
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party's attorney, consultant, surety, indemnitor, insurer, or agent) only upon a
showing that the party seeking discovery has substantial need of the materials in
the preparation of the party's case and that the party is unable without undue
hardship to obtain the substantial equivalent of the materials by other means. In
ordering discovery of such materials when the required showing has been made,
the court shall protect against disclosure of the mental impressions, conclusions,
opinions, or legal theories of an attorney or other representative of a party
concerning the litigation, including communications between the attorney and
client, whether written or oral.
I.R.C.P. 26(b)(3). Under this rule, documents are work product if they were prepared "in
anticipation of litigation."
Lawyer-client privilege is governed by Idaho Rule of Evidence 502. The relevant part of
this rule states,
A client has a privilege to refuse to disclose and to prevent any other person from
disclosing confidential communications made for the purpose of facilitating the
rendition of professional legal services to the client which were made (1) between
the client or the client's representative and the client's lawyer or the lawyer's
representative, (2) between the client's lawyer and the lawyer's representative, (3),
among clients, their representatives, their lawyers, or their lawyers'
representatives, in any combination, concerning a matter of common interest, but
not including communications solely among clients or their representatives when
no lawyer is a party to the communicationl, (4) between representatives of the
client or between the client and a representative of the client, or (5) among
lawyers and their representatives representing the same client.
I.R.E. 502(b). In order for the privilege to apply, ''two findings are requisite: (1) the
communication must be confidential within the meaning of the rule, and (2) the communication
must be made between persons described in the rule for the purpose of facilitating the rendition
of professional legal services to the client." State v. Allen, 123 Idaho 880, 885-86, 853 P.2d 625,
630-31 (Ct. App. 1993), overruled on other grounds by State v. Priest, 128 Idaho 6, 15, 909 P.2d
624, 633 (Ct. App. 1995). 12 "The burden of showing information is privileged, and therefore
exempt from discovery, is on the party asserting the privilege." Kirk v. Ford Motor Co., 141 ·
Idaho 697, 704, 116 P.3d 27, 34 (2005).
When there is a dispute as to whether documents are protected by privilege or the work-

12
See also Star Phoenix Min. Co. v. Hecla Min. Co., 130 Idaho 223, 232, 939 P.2d 542, 551 (1997); Kirk v.
Ford Motor Co., 141 Idaho 697, 704, 116 P.3d 27, 34 (2005).
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product doctrine, an in camera review is an appropriate procedure. 13 However, in this case, there
is an additional step before determining whether each individual document is subject to
protection. Plaintiff claims that due to the nature of a bad faith claim, documents contained in the
insurer's claim file, while often protected, should be subject to disclosure because the essence of
the case is the insurer's failures with regard to claim coverage. 14 Under this theory, all analysis
and communications are fair game for discovery, regardless of privilege or work-product
protection. If the Court were to accept this analysis, the Court would not need to do a page-bypage analysis of the documents, as all documents would arguably be discoverable.
The Court notes that neither privilege nor work-product status provides absolute
protection. With regard to privilege, I.R.E. 502(d) states a number of exceptions under which
attorney-client privilege does not apply. Several of these exceptions clearly do not apply to this
case based on their plain language. 15 On the other hand, I.R.E. 502(d)(l) eliminates privilege
protections in circumstances of crime or fraud. While fraud is not alleged here and there is no
claim of crime, there is some caselaw suggesting fraud may be connected to a bad faith claim. 16
As discussed below, other of these exceptions potentially also apply.
As to the work-product doctrine, the rule itself is the exception. I.R. C.P. 26(b)(3) states
the procedures under which trial preparation materials (i.e. work-product) may be obtained.
I

While it is not particularly easy to force production, it is possible to circumvent the protections
provided by the rule. These issues are discussed in more detail below, and are mentioned here
only to show that work-product and privilege protection are not inviolate.
The Court is unaware of any caselaw in Idaho on the issue of whether the nature of a bad
faith claim overcomes privilege and the work-product doctrine. Myers v. Workmen's Auto Ins.

Co. comes close to discussing the issue. That case involved a bad faith claim and breach of
13
See Kirk v. Ford Motor Co., 141 Idaho 697, 700, 116 P.3d 27, 30 (2005) (discussing in dicta that the trial
court ordered an in-camera review of alleged work product documents); Star Phoenix Min. Co. v. Hecla Min. Co.,
130 Idaho 223, 229, 939 P.2d 542, 548 (1997) (same).
14
Memorandum in Support of Plaintiff's Renewed Motion to Compel, filed May 28, 2015, pp. 7 - 8, 12 - 19.
15
For example, I.R.E. 502(d)(6) deals with shareholder actions, and while there are potential similarities
between a case involving a shareholder against a corporation and an insured against an insurer, the Court will not
expand I.R.E. 502(d)(6) beyond its plain language. I.R.E. 502(d)(2) does not apply because there is no one who is
deceased.
16
The elements ofa bad faith claim do not require fraud. See Seiniger Law Office, P.A. v. N. Pac. Ins. Co.,
145 Idaho 241, 246, 178 P.3d 606, 611 (2008) (fh. 1). However, out of state caselaw does suggest that, "In the
context of first party insurance, bad faith may often be tantamount to civil fraud." Cede/Iv. Farmers Ins. Co. of
Washington, 176 Wash. 2d 686, 697, 295 P.3d 239, 245 (2013).
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contract claim revolving around a failure of an insurance company to adequately defend. Myers

v. Workmen's Auto Ins. Co., 140 Idaho 495, 500, 95 P.3d 977, 982 (2004). The Supreme Court
specifically discussed a discovery issue (a protective order) with regard to attorney-client
privilege. The Supreme Court determined that attorney-client privilege applied under the
circumstances of the case. Id. at 504-05, 95 P.3d at 986-87. However, the analysis in Myers is of
limited application, as it was the insured's attorney at issue, as opposed to the insurer's attorney
(as in this case). ld. 17
On the other hand, in Kirk v. Ford Motor Co., the Idaho Supreme Court addressed a fairly
similar issue to the one presently before the Court. In that products liability case, the plaintiff
moved to compel production of some documents issued by defendant's general counsel. Kirk v.

Ford Motor Co., 141 Idaho 697, 700, 116 P.3d 27, 30 (2005). The District Court reviewed the
documents in camera, and then refused to compel production. Id. The Supreme Court found that
the documents were properly protected, as they were privileged. Id. at 703-04, 116 P.3d at 33-34.

Kirk had similar motivations to the present case - the documents at issue were only available
from the defendant, and related to the claims and potential punitive damages sought by Plaintiff.
Despite this, the Supreme Court still found the privilege applied.
While these cases provide guidance, they are not directly on point. Thus, the parties turn
to out-of-state caselaw for persuasive guidance. 18 Plaintiff primarily relies on Cedell v. Farmers

Ins. Co. of Washington, 176 Wash. 2d 686,295 P.3d 239 (2013) to support the contention that in
a bad faith claim, attorney-client privilege and the work-product doctrine do not protect the
insurer's documents from disclosure. 19 Cedell contains a number of conclusions which are
relevant to the present case. Regarding attorney-client privilege, the Washington Supreme Court
stated:
When an insured asserts bad faith against his insurer in the way the insurer has
handled the insured's claim, unique considerations arise. There are numerous
recognized actions for bad faith against medical, homeowner, automobile, and
other insurers in which the insured must have access to the claims file in order to
Further, the Court notes that the bad faith claim was dropped at some point before trial, and it is unclear
whether this happened before or after the privilege issues were addressed by the District Court. Myers v. Workmen's
Auto Ins. Co., 140 Idaho 495, 500, 95 P.3d 977, 982 (2004).
18
Plaintiff does cite to and discuss White v. Unigard Mut. Ins. Co., 112 Idaho 94, 98, 730 P.2d 1014, 1018
(1986), but White does not discuss privilege or work product, and instead discusses the relationship between an
insurer and an insured.
19
Memorandum in Support of Plaintiff's Renewed Motion to Compel, filed May 28, 2015, pp. 15-19.
17
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prove the claim. For example, there are bad faith investigations, untimely
investigations, failure to inform the insured of available benefits, and making
unreasonably low offers. A first party bad faith claim arises from the fact that the
insurer has a quasi-fiduciary duty to act in good faith toward its insured. The
insured needs access to the insurer's file maintained for the insured in order to
discover facts to support a claim of bad faith. Implicit in an insurance company's
handing of claim is litigation or the threat of litigation that involves the advice of
counsel. To permit a blanket privilege in insurance bad faith claims because of the
participation of lawyers hired or employed by insurers would unreasonably
obstruct discovery of meritorious claims and conceal unwarranted practices.
Cedell, at 696-97, 295 P.3d at 244-45 (citations omitted). The Washington Supreme Court then

analyzed and provided a rule for such situations:
We recognize that two principles we hold dear are in tension in insurance bad
faith claims. The purpose of discovery is to allow production of all relevant facts
and thereby narrow the issues, and promote efficient and early resolution of
claims. The purpose of attorney-client privilege is to allow clients to fully inform
their attorneys of all relevant facts without fear of consequent disclosure. First
party bad faith claims by insureds against their own insurer are unique and
founded upon two important public policy pillars: that an insurance company has
a quasi-fiduciary duty to its insured and that insurance contracts, practices, and
procedures are highly regulated and of substantial public interest.
To protect these principles, we adopt the same basic approach as the Court of
Appeals did in Barry. We start from the presumption that there is no attorneyclient privilege relevant between the insured and the insurer in the claims
adjusting process, and that the attorney-client and work product privileges are
generally not relevant. However, the insurer may overcome the presumption of
discoverability by showing its attorney was not engaged in the quasi-fiduciary
tasks of investigating and evaluating or processing the claim, but instead in
providing the insurer with counsel as to its own potential liability; for example,
whether or not coverage exists under the law. Upon such a showing, the insurance
company is entitled to an in camera review of the claims file, and to the redaction
of communications from counsel that reflected the mental impressions of the
attorney to the insurance company, unless those mental impressions are directly at
issue in its quasi-fiduciary responsibilities to its insured.
Id at 698-99, 295 P.3d at 245-46 (citations omitted). Other case law seems to support a similar

result. 20
20
See Groben v. Travelers Indem. Co., 49 Misc. 2d 14, 16,266 N.Y.S.2d 616,619 (Sup. Ct. 1965) affd, 28
A.D.2d 650, 282 N.Y.S.2d 214 (1967) ("[O]bjections of privilege, work product of any attorney and material
prepared for litigation are legally insufficient in a case such as this [i.e. bad faith claims against an insurer]"); Silva
v. Fire Ins. Exch., 112 F.R.D. 699, 699-700 (D. Mont. 1986) ("The time-worn claims of work product and attorney-
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As Plaintiff points out, the Idaho Federal District Courts have relied on Cedell in two
unpublished cases, Stewart Title Guar. Co. v. Credit Suisse, Cayman Islands Branch and Hilborn

v. Metro. Grp. Prop. & Cas. Ins. Co.21 However, only Hilborn involved a bad faith claim. 22 The
Federal Court specifically recognized in Stewart that, "There is no Idaho Supreme Court decision
addressing the issues faced by Cedell,"23 and so admitted that it was essentially guessing what
the Idaho Supreme Court would do under such circumstances. It is worth noting that Stewart, the
earlier of the cases, relied on Cedell, but concluded that Cedell guided the Court to application of
the joint client exception in I.R.E. 502(d)(5). 24 Hilborn followed in this vein. 25 The theory behind
these cases appears to be that when an attorney is involved in claims analysis, the attorney is not
only representing the insurer, but could conceivably be construed to also be representing the
insured. Plaintiff agrees with this analysis, pointing out that Defendant's attorney was involved
in this manner by helping the claims adjuster set up an independent medical examination of
Plaintiff. 26
Defendant counters these arguments by simply pointing out there is no Idaho case law on
this issue, and attempts to differentiate Cede// factually from the present case. 27 While the Court
finds such arguments to be uncompelling, the Court is still unwilling to hold that Idaho bad faith
claims per se overcome work-product and privilege protections. Cede// is extremely persuasive,
so much so that Idaho Federal courts have relied on it. Indeed, the Court finds that the
motivations stated by the Washington Supreme Court for limiting the applicability of the workproduct doctrine and attorney-client privilege match up well with Idaho public policy. The Idaho
Supreme Court has stated:
Because of the disparity in bargaining power and the nature of the contract, the
client privilege cannot be invoked to the insurance company's benefit where the only issue in the case is whether the
company breached its duty of good faith in processing the insured's claim.").
21
Hilborn v. Metro. Grp. Prop. & Cas. Ins. Co., No. 2:12-CV-00636-BLW, 2013 WL 6055215, at *2 (D.
Idaho Nov. 15, 2013); Stewart Title Guar. Co. v. Credit Suisse, Cayman Islands Branch, No. 1: 11-CV-227-BLW,
2013 WL 1385264, at *4 (D. Idaho Apr. 3, 2013).
22
Stewart appears to be a declaratory action to determine coverage. Stewart Title Guar. Co. v. Credit Suisse,
Cayman Islands Branch, No. l:11-CV-227-BLW, 2013 WL 1385264, at *1 (D. Idaho Apr. 3, 2013)
23
Stewart, No. 1:11-CV-227-BLW, 2013 WL 1385264, at *5.
24
Id. This exception is discussed in a number of cases aggregated in 55 A.L.R.4th 336, § 8.
25
Hilborn, No. 2:12-CV-00636-BLW, 2013 WL 6055215, at *2-3.
26
Memorandum in Support of Plaintiff's Renewed Motion to Compel, filed May 28, 2015, p. 19; Declaration
of Jon M. Steele in Support of Cedillo's Renewed Motion to Compel, filed May 28, 2015, Ex. A.
27
Defendant's Opposition to Plaintiff's Renewed Motion to Compel, filed Jul. 9, 2015, pp. 4- 5; Defendant's
Memorandum in Response to Plaintiff's Motion to Compel Discovery, filed Dec. 9, 2013, pp. 4-6.
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insurer receives both premium and control. In first-party situations the insurer sets
the conditions for both presentment and payment of claims. In both first- and
third-party situations the contract and the nature of the relationship effectively
give the insurer an almost adjudicatory responsibility. The insurer evaluates the
claim, determines whether it falls within the coverage provided, assesses its
monetary value, decides on its validity and passes upon payment. Although the
insured is not without remedies if he disagrees with the insurer, the very
invocation of those remedies detracts significantly from the protection or security
which was the object of the transaction. Thus, the insurance contract and the
relationship it creates contain more than the company's bare promise to pay
certain claims when forced to do so; implicit in the contract and the relationship is
the insurer's obligation to play fairly with its insured.

White v. Unigard Mut. Ins. Co., 112 Idaho 94, 98, 730 P.2d 1014, 1018 (1986) (citations
omitted).28 The Court goes on to say, "The insurance contract has long been recognized as giving
rise to a special relationship between insurer and insured, which requires that the parties deal
with each other fairly, honestly, and in good faith ... The insured-insurer relationship is one
characterized by elements of public interest, adhesion and fiduciary responsibility." Id. at 99, 730
P.2d at 1019. This relationship continues even when there is arguably an adversarial relationship
between the insured and the insurer. See Weinstein v. Prudential Prop. & Cas. Ins. Co., 149
Idaho 299, 317, 233 P.3d 1221, 1239 (2010). Because this relationship exists between insurer
and insured, it becomes all the more relevant and important for a bad faith claim, where the
insured must prove elements of a bad faith claim including that the claim was not fairly
debatable and that the denial or delay was not the result of a mistake. See Lovey v. Regence

BlueShield ofIdaho, 139 Idaho 37, 48, 72 P.3d 877,888 (2003)
However, as discussed above, in Kirk, the Idaho Supreme Court was unwilling to waive
attorney-client privilege when similar motivations were involved. Thus, this Court is simply
unwilling to whole-heartedly endorse the result in Cedell and other similar cases on the
assumption that the Idaho Supreme Court will do so. Whether they do so or not is for the future
to determine. At present, the Court believes that there are sufficient methods under Idaho law to
circumvent privilege and the work-product doctrine in the exceptions stated in the rules, so that
there is no need to create a new method of circumvention. While the Court is not wholesale
accepting the conclusions in Cedell, the Court is willing to accept certain principles identified in

28

Quoting Rawlings v. Apodaca, 151 Ariz. 149, 154, 726 P.2d 565, 570 (1986).
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Cedell, such as that the exceptions to the attorney-client privilege in I.R.E. 502(d)(l) and (d)(5)
(the joint counsel and fraud exceptions), could apply in a bad faith claim. The Court also finds
that with regard to the work-product doctrine, the information contained in the insurer's file is
relevant to the claims, and is also only available in the file. Therefore, under I.R.C.P. 26(b)(3),
there is a basis for disclosure. The Court also agrees that the tension between protection and
disclosure of documents exists in a bad faith claim, and finds that this tension leans toward
disclosure. However, disclosure is not automatic, and therefore, the Court believes an
independent review of each individual document is appropriate.
Finally, the Court notes that many of the claims of privilege in the privilege log state,
"Post Litigation" as a reason for non-production. 29 The Court is not aware of any "postlitigation" privilege or protection, nor does the Court understand how these documents could be
"post-litigation," as litigation is ongoing. The Court is aware that some states and federal courts
have caselaw3° or rules discussing "postcomplaint materials." For example, federal courts in
Oklahoma and Florida have enacted local rules stating that privilege logs do not have to contain,
"written and oral communications between a party and its 'trial' counsel after commencement of
the action and 'the' work product material created after commencement of the action."31 This
sort of issue is of particular relevance to bad faith claims against insurers. 32 If this theory of
protection is what Defendant means by "post litigation" in its privilege log, the Idaho Courts
have not recognized this protection, nor does it apply. The rule only states that post-complaint
communications between an attorney and client need not be included on a privilege log. Since
Defendants have already included these communications on the privilege log, they have
essentially waived whatever protection this theory could have provided.
In any case, the parties do not make arguments about such protection, nor do they provide
authorities supporting the existence of such protection in Idaho. Therefore, the Court will not
consider the "Post Litigation" claim as a basis for non-production.

29
See Defendant's Response to Plaintiff's Motion for In Camera Review of Documents, filed Aug. 19, 2015,
Ex. (Second Amended Supplemental Privilege Log).
30
See generally Grider v. Keystone Health Plan Cent., Inc., 580 F.3d 119, 129 (3d Cir. 2009).
31
S.D. Fla. L.R. 26.l.G.3(c); N.D. Okla. LCvR. 26.4.
32
Douglas C. Rennie, Why the Beginning Should Be the End: The Argument for Exempting Postcomplaint
Materials from Rule 26(b)(5)(a)'s Privilege Log Requirement, 85 TUL. L. REV. 109, 129 (2010)
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B.

Analysis of Documents

As stated above, Defendants have produced the withheld documents, along with
unredacted versions of previously produced redacted documents. In analyzing these documents,
the Court has had to draw a line between what is protected from disclosure and what must be
disclosed. Based on the lack of governing case law in Idaho, the Court has utilized an approach
similar to what is discussed in Cedell. Those documents which discuss coverage analysis,
valuation, or subject matter closely related thereto, are to be produced. In the Court's view, these
documents match up well with the joint client exception outlined in I.R.E. 502(d)(5), as the
insured and insurer had a common interest in resolving the claims. Further, these documents may
be work product, but are relevant for the bad faith claim, and Plaintiff has no other method of
obtaining the information. The Court has not found any document that shows a tendency toward
fraud or furtherance of a crime, and so that exception does not apply to this case.
Those documents which are purely litigation analysis or strategy will not be required to
be produced, as they are subject to no exception of the attorney-client privilege or the workproduct doctrine.
While this approach makes some determinations of whether documents are protected or
must be disclosed fairly straightforward, unlike the bright line approach discussed in Cedell, this
approach admittedly leaves some gray areas. The Court has reviewed all of the documents in
detail, and makes the following determinations:
1. Withheld Documents
With regard to withheld documents, the documents with the following bates numbers
must be disclosed, as they are not protected work-product, and/or are subject to the joint client
exception of the attorney-client privilege:
457-58
505-08
519-20
540
1403-06
1410-11
1419-24
1428
1624-26

1629-30
1892-96
2831-34
3410-13
3418 -19
3541-44
3549-50
3689-3733
3761

3830
4012-13
4109-17
4340-42
4469-70

A few documents contain both disclosable and protected information. The Court will
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require disclosure as follows:
3207 - 08 must be disclosed, but the second to last paragraph may be redacted, as it
constitutes pure litigation strategy, and is unrelated to the bad faith claim. Therefore, it is
protected as attorney-client privilege.
3414 - 15 must be disclosed, but the second to last paragraph may be redacted, as it
constitutes pure litigation strategy, and is unrelated to the bad faith claim. Therefore, it is
protected as attorney-client privilege.
3545 - 46 must be disclosed, but the second to last paragraph may be redacted, as it
constitutes pure litigation strategy, and is unrelated to the bad faith claim. Therefore, it is
protected as attorney-client privilege.
4079 - 85 must be disclosed, but the first four paragraphs on 4079 may be redacted, and
all of 4085 may be redacted, as such information is protected by the attorney-client
privilege and the work-product doctrine, and not subject to an exception.
The documents with the following bates numbers need not be produced, as they are
protected by the work-product doctrine and/or the attorney client privilege (and are not subject to
an exception):
2800-06
3409
3540
3833 -43
3851 -52
3860-61
3909-10
4017-29
Some documents in this section are worthy of special mention. Bates Nos. 4017 - 4029
are drafts of discovery' responses. These are not subject to the attorney-client privilege, as they
are documents created specifically to be sent to opposing counsel, and thus are not, "confidential
communications made for the purpose of facilitating the rendition of professional legal services."
I.R.E. 502(b). However, they are created clearly in anticipation of (or during) litigation, and
therefore are work product. The motivation to disclose work product in a bad faith claim is
aimed not necessarily aimed at the attorney's work product, but the insurers. While the work of
an attorney engaged in claim analysis could fall in that same category, these draft discovery
responses are pure litigation work, and have nothing to do with coverage, valuation, or anything
else relevant to a bad faith claim. Therefore, they are protected by the work-product doctrine.
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The Court notes also:
-

Bates No. 1890 was included in the stack of documents which had been withheld, but is
not listed on the Second Amended Supplemental Privilege Log. Therefore, if such
document has been withheld, it must be produced as there has been no claim for
protection.

-

The Second Amended Supplemental Privilege Log lists Bates Nos. 2639 - 40 as
withheld, but such documents were not included in either the stack of withheld or
redacted documents provided to the Court. Therefore, the Court has no ability to
determine whether such documents are protected or not.
2. Redacted Documents
With regard to the documents that have been redacted, the documents with the following

Bates numbers must be disclosed in an unredacted format as they are not protected workproduct, and/or are subject to the joint client exception of the attorney-client privilege:
84-85
94
98
154-55
184
222
356
429
536
536-37
551
581
582
640
657-58

670-71
685
687-88
696
697
702
705
713
1425
1710-18
1891
2315 -19
2529-32
2580
2607-08

2724
2811
3427-29
3558-60
3737-40
3762
3777 -78
3829
3856-57
3918 -19
4101-04
4118
4120
4123
4131
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The documents with the following Bates numbers need not be produced in an unredacted
format, as they are protected by the work-product doctrine and/or the attorney client privilege
(and are not subject to an exception):

208
209
226
246
267
269-70
311 -12
402-04
471
481- 83
486-87

497
499
511-12
517
522
523
527-28
529
530
535
549

562
599
618
629
634
842-49
1485-90
3921-22
3923-24
4069-73
4382-83

A few documents contain both disclosable and protected information. The Court will
require disclosure as follows:
For Bates No. 235, produce with the last paragraph of the redacted section in an
unredacted format. The remainder may remain redacted.
Several documents contain information that appears to be duplicative. For example, there
is information that appears multiple times in the redacted section, and occasionally information
that appears in both the redacted and withheld section. The Court has attempted to ensure that
when information appears twice, it is treated the same each time (i.e. both documents containing
the information are disclosed, or both are protected). However, this is difficult for at least two
reasons. First, Defendants have not identified all of those documents containing identical
information (though there are some indications in the privilege log that certain documents are
duplicates). The Court has reviewed the documents with great effort although it is not the Court's
responsibility to cross reference every document to analyze how it is identical to or different
from every other document.
Second, not all information which was included on multiple pages ended up being
redacted the same. For example, Bates Nos. 311 and 312 seemed to contain the same claim
information as is contained on Bates No. 599, but these two documents were redacted
differently. As the Court found that these two documents contain information which was
protectable, the failure to redact information on one or the other version constitutes a waiver of
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the privilege. Therefore, the Court only deems that information which is redacted on both
versions as protected. This applies to all documents where there is identical information, with
different redactions on the separate documents. 33
With regard to the redacted documents, the Court also notes that the Second Amended
Supplemental Privilege Logs lists Bates Nos. 4382 - 83 as redacted, but the Court was provided
with 4383 - 84. The Court has no way to determine whether 4382 is protected or must be
disclosed.

C.

Attorney Fees and Costs

Attorney fees must be awarded related to a motion to compel, unless the motion or
opposition to the motion, "was substantially justified or that other circumstances make an award
of expenses unjust." I.R.C.P. 37(a)(4). Alternately, "If the motion is granted in part and denied in
part, the court may apportion the reasonable expenses incurred in relation to the motion among
the parties and persons in a just manner." Id. In this case, the Court is ordering disclosure of
some documents claimed privileged, and has concluded others are protected and need not be
disclosed. In essence, Plaintiff's Renewed Motion to Compel is being granted in part and denied
in part with regard to the documents which Defendant claimed were protected. Therefore, to the
extent any fees are claimed above and beyond what has already been claimed previously, the
Court will apportion fees among the parties as outlined in I.R.C.P. 37(a)(4). Any memoranda of
fees and expenses must be submitted to the Court no later than 14 days from the date of this
decision. Any motions to disallow the requested fees must thereafter be filed as outlined in the
rules of civil procedure.

For example, this happened again on Bates Nos. 634 and 235, each of which contained a claim log entry for
the same date, but were redacted differently. Therefore, only the portion that remained redacted on both versions is
protected. Also see Bates Nos. 3921 - 22 and 3923 - 24, which the privilege log indicates are duplicates. However,
in the version provided to the Court, 3921-22 are redacted, and 3923 -24 are not.
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CONCLUSION

Based on the foregoing, Plaintiff's Renewed Motion to Compel (and Motion for In
Camera Review) is GRANTED IN PART and DENIED IN PART with regard to the claimed
protected documents. Defendant is required to disclose the documents identified in this order, no
later than seven days from the date of this order.
ORDERED this 16th day of September, 2015.

L~
District Judge
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13, 2015), and Plaintiff's Motions for Pretrial Conference, for Entry of Scheduling Order, and to
Stay Discovery and Dispositive Motion Deadlines (all filed Jul. 9, 2015), came before the Court
for oral argument on Sept. 3, 2015.
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FACTS AND PROCEDURAL BACKGROUND

On July 17, 2015, this Court entered its Memorandum Decision and Order, in which it
indicated Plaintiff was entitled to attorney fees related to filing the various motions to compel. 1
Plaintiff filed a Verified Memorandum of Attorney Fees on July 31, 2015. 2 Plaintiff contends
that she incurred $34,530.00 in fees related to obtaining the order to compel. 3 This is comprised
of 103.9 hours spent by counsel, at rates varying between $300 and $350 per hour.
On August 13, 2015, Defendant filed an Opposition to Plaintiffs Verified Memorandum
of Atorney [sic] Fees with accompanying affidavit. 4 The Court treats this as the motion to
disallow described in I.R.C.P. 54(d)(6) and (e)(6). Defendant objected to the requested fees on
numerous bases, including that the overall amount was unreasonable, the hourly rate charged
was unreasonable, the calculation of fees was difficult (if not impossible) to determine due to
Plaintiff's counsel's use of block billing, and does not otherwise comport with the rules. 5
Plaintiff filed responsive briefing on Aug. 31, 2015. 6 The Court notes that this responsive
briefing was titled as a "Reply." I.R.C.P. 54(e) guides the process for an award of attorney fees. 7
That section requires objections to fees to be made in the same manner as objections to requests
for costs, which pursuant to I.R.C.P. 54(d)(6), are made as a motion to disallow. Pursuant to
I.R.C.P. 7(b)(3), all responses to motions are due seven days before the hearing. By filing her
responsive briefing only four days before the scheduled hearing, it is untimely.
It is unclear why I.R.C.P. 54(d) and (e) utilize the memorandum-motion-response-reply
briefing method instead of the more typical motion-response-reply method outlined in I.R.C.P.
7(b)(3). However, it is clear that the authors ofl.R.C.P. 54 intended to give the party objecting to
the requested fees the last word on the subject. The purpose of the timing rules is to give the
Memorandum Decision and Order Granting Plaintiff's Renewed Motion to Compel and Notice of Hearing,
filed Jul. 17, 2015, pp. 7 - 8.
2
Verified Memorandum of Attorney Fees Related to Obtaining this Court's Memorandum Decision and
Order Granting Plaintiff's Renewed Motion to Compel, filed Jul. 31, 2015.
3
Id., p. 1.
4
Affidavit of Julianne S. Hall in Support of Defendant's Opposition to Plaintiff's Verified Memorandum of
Attorney Fees, filed Aug. 13, 2015.
5
See generally Defendant's Opposition to Plaintiff's Verified Memorandum of Atorney [sic] Fees, filed
Aug. 13, 2015.
6
Reply to Defendant's Opposition to Plaintiff's Verified Memorandum of Attorney Fees, filed Aug. 31,
2015.
7
"Any objection to the allowance of attorney fees, or to the amount thereof, shall be made in the same
manner as an objection to costs as provided by Rule 54(d)(6)." I.R.C.P. 54(e)(6).
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parties adequate time to respond and support their cases. 8 The Court has discretion to disregard
untimely filings. 9 In this case, Plaintiffs responsive briefing was late. However, the Court notes
that Defendant's Notice of Hearing on the objection was filed on August 21, 2015, only thirteen
days before the hearing, and therefore was also late. No one has raised any objection as to
timeliness. Further, Defendant did not file a reply brief or argue it should be granted extra time to
file one. Therefore, to the extent there were untimely filings related to the attorney fee issues,
such is harmless and will be disregarded pursuant to I.R.C.P. 61.
Plaintiff also filed and noticed for hearing three other motions. These are a Motion to
Stay Discovery and Dispositive Motion Deadlines, a Motion for Entry of Scheduling Order, and
a Motion for Pretrial Conference. All three motions were filed on July 9, 2015, but were not
noticed for hearing until Aug. 13, 2015. No supporting memoranda or responsive briefing were
filed regarding these motions.
Based on the foregoing, the Court has considered all documents filed in support of an
opposing the four motions outlined above.
LEGAL STANDARD

A.

Attorney Fees

If a motion to compel is granted, "[T]he court shall, after opportunity for hearing, require
the party or deponent whose conduct necessitated the motion or the party or attorney advising
such conduct or both of them to pay to the moving party the reasonable expenses incurred in
obtaining the order, including attorney's fees." I.R.C.P. 37(a)(4). When considering an award of
attorney fees, the Court must look at the factors outlined in I.R.C.P. 54(e)(3). "Rule 54(e)(3)
does not require the district court to make specific findings in the record, only to consider the
stated factors in determining the amount of the fees. When considering the factors, courts need
not demonstrate how they employed any of those factors in reaching an award amount."

Lettunich v. Lettunich, 145 Idaho 746, 750, 185 P.3d 258, 262 (2008). "The bottom line in an
award of attorney fees is reasonableness." Id. Reasonableness and other attorney fee
determinations, "are a discretionary matter for the trial court and are reviewed under an abuse of
8
See Sun Valley Potatoes, Inc. v. Rosholt, Robertson & Tucker, 133 Idaho 1, 5, 981 P.2d 236, 240 (1999);
Matter ofEstate ofKeeven, 126 Idaho 290,296,882 P.2d 457,463 (Ct. App. 1994).
9
See Cumis Ins. Soc'y, Inc. v. Massey, 155 Idaho 942,946,318 P.3d 932,936 (2014); Arregui v. GallegosMain, 153 Idaho 801,805,291 P.3d 1000, 1004 (2012), reh'g denied (June 7, 2012).
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discretion standard." Sun Valley Potato Growers, Inc. v. Texas Refinery Corp., 139 Idaho 761,
769, 86 P.3d 475,483 (2004).

B.

Motions to Stay, for Scheduling Order, and for Pretrial Conference

Discovery and dispositive motion deadlines are addressed in the scheduling orders issued
by the Court. 1.R.C.P. 16(a)(2). "Under Idaho R.Civ.P. 16 the court may expedite justice, but it
must always do substantial justice." Stevenson v. Steele, 93 Idaho 4, 9,453 P.2d 819,824 (1969).
A trial court has, "inherent power to regulate its calendar, to efficiently manage the cases before
it." Dep't of Labor & Indus. Servs. ex rel. Hansen v. E. Idaho Mills, Inc., 111 Idaho 137, 139,
721 P.2d 736, 738 (Ct. App. 1986). Most caselaw discussing motions to alter Rule 16 orders
involve motions to continue trials. 10 This caselaw suggests amendments to pre-trial orders under
I.R.C.P. 16 are, ''to be freely granted, absent bad faith or prejudice to the opposing party." Dep't
of Labor & Indus. Servs. ex rel. Hansen, 111 Idaho at 139, 721 P.2d at 738. Decisions regarding
whether to continue trials are left to the discretion of the trial court. Everhart v. Washington
Cnty. Rd & Bridge Dep't, 130 Idaho 273,275,939 P.2d 849,851 (1997). This discretion appears
to cover all aspects of modifying rule 16 orders. See Dep't of Labor & Indus. Servs. ex rel.
Hansen, at 138-39, 721 P.2d at 737-38; Stevenson v. Steele, 93 Idaho 4, 10, 453 P.2d 819, 825
(1969); Pauley v. Salmon River Lumber Co., 74 Idaho 483, 489-90, 264 P.2d 466, 469-70
(1953); Pac. Coast Joint Stock Land Bank v. Sec. Products Co., 56 Idaho 436, 55 P.2d 716, 720
(1936). Therefore, the decision whether to alter or amend discovery and dispositive motion
deadlines, or to revise a scheduling order or pretrial order, is in the discretion of the Court.
ANALYSIS

A.

Attorney Fees

Plaintiff seeks $34,530.00 in attorney fees related to the motions to compel it has filed
before the Court. The Plaintiff originally filed the motion to compel in November, 2013, with
supporting affidavits and memoranda. However, the motion was not heard at that time because
the case was appealed. After remand in May, 2015, Plaintiff filed a renewed motion to compel
on similar issues. Plaintiff alleges her counsel spent 103.9 hours related to the motions to

10

See, e.g. Everhartv. Washington Cnty. Rd & Bridge Dep't, 130 Idaho 273,275,939 P.2d 849,851 (1997);
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compel. II
In determining a reasonable amount of attorney fees, the Court looks at the factors listed
in I.R.C.P. 54(e)(3). Starting at the bottom of the list, I.R.C.P. 54(e)(3)(L) allows the Court to
look at, "Any other factor which the court deems appropriate in the particular case." When there
is an order to compel production, attorney fees are only awarded as part of, ''the reasonable
expenses incurred in obtaining the order." I.R.C.P. 37(a)(4). The Court does not believe it is
appropriate to award fees and costs related to meeting and conferring before the order is
obtained. Pursuant to I.R.C.P. 37(a)(2), this is part of the process that is required before a party
can even file a motion to compel. Additionally, any work that would have to be done as part of
discovery absent the motion to compel is equally not work for which attorney fees should be
awarded. Therefore, such work is simply part of the discovery process, and will not be
considered as a basis for awarding attorney fees.
Plaintiff indicates that the time set forth in its memorandum of fees, "does not include the
hours related to 'meet and confer' meetings with Defendant's attorneys."I 2 However, the Court
has reviewed memorandum, and found several items listed which were not related to obtaining
the order to compel, and specifically fall within the "meet and confer" category, or constitute
review of discovery. Therefore, this list is not time spent obtaining the order to compel:13
Date
8/29/2013
10/15/2013
10/23/2015
11/11/2013
11/13.2013
12/03/2013
12/06/2013
12/12/2013
4/1/2015

Time Spent
.5
.1
.5
.9
1.2
.9
1.3
.5
.3

Rate
$300.00
$300.00
$300.00
$300.00
$300.00
$300.00
$300.00
$300.00
$350.00

Date
4/7/2015
4/27/2015
6/17/2015
6/27/2015
7/1/2015
7/7/2015
7/9/2015
7/10/2015
7/17/2015

Time Spent
2.7
.5
1.5
.4
.5
.5
1.2
.1
.5

Rate
$350.00
$350.00
$350.00
$350.00
$350.00
$350.00
$350.00
$350.00
$350.00

11

Verified Memorandum of Attorney Fees Related to Obtaining this Court's Memorandum Decision and
Order Granting Plaintiff's Renewed Motion to Compel, filed Jul. 31, 2015, p. 7.
12
Id., p. 1.
13
The Court did not transcribe the description listed for each of these dates. However, the Court carefully
reviewed each with the descriptions provided, and determines they are not time that was spent obtaining the order to
compel, and are either meet-and-confer actions, or are review of letters or discovery-work that would have been
done regardless of any motion to compel. See Verified Memorandum of Attorney Fees Related to Obtaining this
Court's Memorandum Decision and Order Granting Plaintiff's Renewed Motion to Compel, filed Jul. 31, 2015, pp.
2-7.
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Since this time was not related to obtaining the order to compel, the court discounts 14.1 hours
and $4,640.00 off of the requested fees.
There are also time entries on 12/6/2013 and 5/10/2015 which contain a mixture of
discovery/meet and confer activities mixed with actions which specifically relate to obtaining the
order to compel. 14 Because these items are block billed, the Court is not able to break out what
time is awardable as fees. While block billing does not result in a per se denial as unreasonable,
it makes it much more difficult for the Court to determine reasonableness. The Court subtracts .5
hours from each the 12/6/2013 and 5/10/2015 time entries and discounts this hour of time
(amounting to $325.00) for these two entries.
Next, the Court notes the order to compel was issued on July 17, 2015. Plaintiff lists time
after this in her request for fees. Because this time was not related to obtaining the order to
compel since it had already been obtained, the Court will not award fees related to this time. This
includes the second time entry on 7/17/2015, and entries on 7/24/2015 - 7/30/2015. 15 The court
further discounts 10.2 hours and $3,570.00 which it will not award.
Plaintiff includes two time entries on 7/10/2015 and 7/13/2015 for which Plaintiffs
counsel did not charge. 16 These time entries amount to 1.9 hours. Thus, the Court will discount
them, and the Court is left to determine whether the remaining 76.7 hours and related fees are
reasonable.
A number of Defendant's arguments regarding the reasonableness of the requested fees
have been resolved above. However, several more arguments remain. First, Defendant contends
that Plaintiffs claimed hourly fee is unreasonable. 17 Related to this, Defendant claims Plaintiffs
fee arrangement with her counsel is a contingent arrangement, 18 and therefore Plaintiffs counsel
has no basis to allege a $300.00 to $350.00 per hour rate. These issues go toward consideration
ofl.R.C.P. 54(e)(3)(D, E, G, and J).
Verified Memorandum of Attorney Fees Related to Obtaining this Court's Memorandum Decision and
Order Granting Plaintifrs Renewed Motion to Compel, filed Jul. 31, 2015, pp. 3-4.
15
Id., p. 7.
16
Id., p. 6.
17
Defendant's Opposition to Plaintifrs Verified Memorandum of Atomey [sic] Fees, filed Aug. 13, 2015, p.
14

2.
18

Id., p. 2.

MEMORANDUM DECISION AND ORDER DENYING/GRANTING IN PART ATTORNEY
FEES FOR PLAINTIFF, ENTERING A SCHEDULING ORDER, AND DENYING MOTIONS
TO STAY OR SET ANOTHER PRETRIAL CONFERENCE
6

000513

With regard to the reasonableness of the hourly rate, the Court notes, in its experience,
$300.00 to $350.00 is expensive as a reasonable rate for a personal injury claim even in the
Boise area. However, neither party has provided any evidence related to what a reasonable rate
would be. Therefore, the Court has no basis in the record before it to determine that $300.00 to
$350.00 is per se unreasonable as the court has seen an increase in hourly billing for senior
partners in other Boise firms to include those rates.
To the extent that Defendants ask the Court to disregard the rate because there is a
contingent fee arrangement between Plaintiff and her counsel, 19 such information is of limited
use since this a fee award in the middle of a case. Unlike a fee award at the end of a case, where
a contingent fee award can be calculated (and compared to a potential hourly rate award), a fee
award based on a contingent fee arrangement in the middle of a case means nothing because
there has been no recovery or award of damages. Therefore, an hourly rate appears to be a
reasonable method of determining the fee award under these circumstances.
Within that backdrop, the Court is left with the question: is 76.7 hours a reasonable
amount of time to spend on obtaining an order to compel? Normally, no. But there are aspects of
this case that are not "normal." The Court acknowledges that such an amount of time is
excessive considering the two sets of motions and memoranda filed. 20 On the other hand, the
issues presented in these motions do not have much (if any) relevant Idaho caselaw, and took
more time to research than a typical motion to compel. 21 This must also be tempered by the fact
that when the Court issued the order compelling production, the Court could only issue a generic
order because of Defendant's continued production, and Plaintiffs failure to specify exactly
which documents needed to be produced. 22
Based on the foregoing considerations, the Court determines that 76.7 hours is an
unreasonable amount of time spent to obtain the order to compel even in this case. The Court
concludes that 50 hours would have been a reasonable amount of time to spend preparing the
motions, affidavits, and replies, and appearing for the hearing. This would allow Plaintiff's
Affidavit of Julianne S. Hall in Support of Defendant's Opposition to Plaintiff's Verified Memorandum of
Attorney Fees, filed Aug. 13, 2015, Ex. L.
20
I.R.C.P. 54(e)(3)(A, C).
21
I.R.C.P. 54(e)(3)(B, C, K).
22
Memorandum Decision and Order Granting Plaintifrs Renewed Motion to Compel and Notice of Hearing,
filed Jul. 17, 2015, p. 5.
19
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counsel a little over a half of a work week for each for the original and renewed motion, and five
hours for oral argument. It also recognizes that the renewed motion to compel had a significant
amount of overlap with the first motion to compel,23 while recognizing the separation by time
required additional time to re-prepare. Given all of these factors, the Court views fifty hours a
sufficient amount of time.
Because the Court is reducing the amount of hours, the Court must select a reasonable
hourly rate. 24 As stated above, neither party has introduced any evidence of a reasonable hourly
rate for the type of work. Based on the court's experience in reviewing these motions and
familiarity with rates and firms in this geographic area, the Court determines that $300.00 per
hour is a reasonable rate for the experience and expertise required of this type of personal injury
case. Based on these determinations, the Court will, in its discretion, award Plaintiff $15,000.00
in reasonable attorney fees related to the motions to compel considering the work expended in
obtaining the order to compel.

B.

Motion to Stay

Plaintiff's Motion to Stay requests the Court stay all discovery and dispositive motion
deadlines until Defendant, "delivers discoverable documents to Plaintiffs."25 Since the motion
was originally filed, a significant amount of discovery has been produced. The Court understands
that there still remain the documents currently in camera before the Court (with a decision issued
concurrently), and the production of electronic discovery. The parties have not identified any
other discovery disputes remaining from the motions to compel.
Staying the requested deadlines is in the discretion of the Court. The Court set trial to
begin March 7, 201626

--

still six months away. In March, the Court ordered the parties to file a

scheduling stipulation,27 which was never filed. Therefore, the parties have operated on their
own timeline for more than six months in defiance of this Court's order. The court will not now
stay the case. Rather, it will issue a scheduling order that complies with the Rules of Civil
A consideration under I.R.C.P. 54(e)(3)(B and C).
The memorandum of fees shows that the hourly rate claimed was $300.00 per hour in 2013, and $350.00
per hour in 2015. Because the Court is reducing hours, the Court can't maintain this rubric and will have to select an
overall reasonable hourly rate.
25
Motion to Stay Discovery and Dispositive Motion Deadlines, filed Jul. 9, 2015, p. 1.
26
Notice of Trial Setting and Order Governing Further Proceedings, filed Jun. 1, 2015.
27
Id., p. 1.
23

24
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Procedure as discussed below. The Motion to Stay is DENIED.

C.

Motion for Scheduling Order and Motion for Pre-Trial Conference

In both of these motions, Plaintiff states that she objects to the current trial date.28
Though it is unclear, it appears that Plaintiff is requesting the current trial date be vacated, and is
utilizing these motions to accomplish that goal. Therefore, the legal standard for these motions is
the same as for any other request to modify a Rule 16 order, and is in the discretion of the Court.
As stated above, discovery, while stymied for a while, seems to be moving forward. The Court
sees no reason at present to reset trial or any accompanying orders. The parties have adequate
time to prepare their cases between now and March 2016. Given the absence of the parties to
reach a stipulation on scheduling, the court will issue its own scheduling order to be followed by
the parties. This does not require an additional pretrial conference. 29 Therefore, the motion for
the scheduling order is GRANTED and the motion for an additional pretrial conference is
DENIED.

CONCLUSION
Based on the foregoing,
1. Plaintiff is hereby awarded attorney fees in the amount of $15,000.00 to be paid by the

Defendant.
2. Plaintiffs Motion to Stay Discovery and Dispositive Motion Deadlines is hereby
DENIED.
3. Plaintiffs Motion for Entry of Scheduling Order is GRANTED.
4. Plaintiffs Motions f~~al Conference is DENIED.
ORDERED this~ day of September, 2015.

L~
District Judge
28
Motion for Entry of Scheduling Order, filed Jul. 9, 2015, p. 1; Motion for Pretrial Conference, field Jul. 9,
2015, p. 1.
29
This is not an injunction against setting Rule 16 pretrial conferences. Any party is permitted to do that by
scheduling one through the in-court clerk. This is a recognition that the court does not need an additional pretrial
conference for the parties to convey that they have not agreed to scheduling deadlines, and therefore, unnecessary.
Although it is incredibly rare that parties cannot reach a scheduling stipulation, when they do not, this court simply
enters a scheduling order in compliance with the Idaho Rules of Civil Procedure. In reading the scheduling order,
the parties will notice any deadlines other than the trial date and summary judgment motion date may be amended
by stipulation of the parties; and specific disagreement can be noticed for hearing before the court. Therefore, the
parties still have the ability to modify the deadlines by stipulation if they are so inclined.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO,
Plaintiff,

v.
FARMERS INSURANCE COMPANY OF
IDAHO,.

Case No. CV-OC-2013-08697
DEFENDANT'S MOTION FOR PARTIAL
SUMMARY JUDGMENT

Defendant.

Defendant, Farmers Insurance Company of Idaho ("Defendant" or "Farmers"), by and
through its undersigned counsel of record, Gjording Fouser, PLLC, hereby moves this Court
for a partial summary judgment.
This motion is made pursuant to Idaho Rule of Civil Procedure 56, ·and is supported
by a memorandum and affidavit of counsel filed contemporaneously herewith.

DEFENDANT'S MOTION FOR PARTIAL SUMMARY JUDGMENT- 1
1S017.246
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DATED this 16th day of October, 2015.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO,
Plaintiff,
V.

FARMERS INSURANCE COMPANY OF
IDAHO,

Case No. CV-OC-2013-08697
DEFENDANT'S MEMORANDUM IN
SUPPORT OF MOTION FOR PARTIAL
SUMMARY JUDGMENT

Defendant.

Defendant Farmers Insurance Company of Idaho ("Farmers" or "Defendant"), by and
through its undersigned counsel of record, Gjording Fouser, PLLC, submits the following
.
.
memorandum in support of its Motion for Partial Summary Judgment on Plaintiffs breach
of contract claim for additional damages of $105,000.00.
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I.

STATEMENT OF UNDISPUTED FACTS

....

On May 25, 2008, Plaintiff Cedillo was a passenger on a motorcycle driven by her
now-husband and attorney, Jon Steele, which ran into a concrete barrier. 1 , After the
accident, Ms. Cedillo collected policy limits. of $100,000.00 from Mr. Steele's liability
insurance policy issued by Progressive Insurance, and $5,000.00 of Medical Payments
under the Progressive Insurance policy.

Thereafter, Plaintiff pursued Underinsured

Motorist (UIM) benefits under her own insurance policy with Farmers. Plaintiffs policy
included "Coverage C -1 UNDERinsured Motorist Coverage, E1191i (1 st Edition)."

See

Exhibit A to Plaintiff's First Amended Petition for Confirmation of Arbitration Awart:l

Award ofAttorney Fees, Unenforceability of Offset Clause and Bad Faith and Exhibit 1 to
Affidavit of Counsel in Support ofDefendant's Motion for Partial Summary Judgment. The
parties did not agree on the amount of damages Plaintiff was legally entitled to recovery
from Mr. Steele, the negligent operator of the underinsured motor vehicle. Because of this
disagreement, Plaintiffs UIM claim was submitted to binding arbitration for determination·
of the amount of damages.
Prior to the arbitration, the parties entered various stipulations. One such
stipulation, the "Second Stipulation" dated April 4, 2012 and April 5, 2012, addressed the
arbitrator's jurisdiction.

See Exhibits 2 and 3 to Affidavit of Counsel.

The Second

Stipulation provided, in relevant part, that the following issues are not within the
arbitrator's jurisdiction:

1 The following facts are undisputed and are previously set forth in Cedillo v. Farmers Ins. Co., 345
P.3d 213, 217 (2015).
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1.

Farmers' liability under its DIM coverage;

3.

The enforceability of Farmers' setoff clause found in
Endorsement Ell 79i. The parties hereby preserve and reserve
the issue of enforceability of the setoff clause for determination
by the district court should claimant wish to raise that issue,
and failure to raise the issue before the Arbitrator will not be
considered a waiver, the parties further agree that the
Arbitrator has jurisdiction to apply Farmers' setoff clause
found in Endorsement Ell 79i in arriving at his Final Award.
The enforceability of Farmers' setoff clause found in
Endorsement Ell 79i, even though applied by the Arbitrator in
arriving at the Final Award, is preserved and reserved for
determination by the District Court. The parties intend and
agree that this issue is severable despite the presumption in
favor of arbitration. The parties agree that this is an issue
outside the scope of the arbitration and that the Arbitrator has
no jurisdiction to determine the enforceability of Farmers'
setoff clause.

The parties also stipulated that after the arbitrator issued his interim award, he
would determine any adjustments "for prejudgment interest, setoffs or collateral sources
and subrogation issues ...." See Exhibit 2 to Affidavit of Counsel. The arbitrator was to
include these reductions and adjustm~nts in his, final award. See Exhibit 2 to Affidavit of

Counsel.
Arbitrator Clark issued his Decision and Interim Award on January 15, 2013. He
determined that Ms. Cedillo's damages totaled $406,700.12. As stipulated, the Arbitrator's

Final Award, issued April 29, 2013, reduced this damage award in several respects. See
Exhibit E to Plaintiff's First Amended Petition for Confirmation of Arbitration Award,

Award ofAttorney Fees, Unenforceability of Offset Clause and Bad Faith and Exhibit 4 to
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Affidavit of Counsel.

On July 24, 2013, Arbitrator Clark entered his Amended Final

Award. Thereafter, Plaintiff, through counsel, filed a Motion to Con.irm the Amended
Final Arbitration Award. Plaintiff submitted a Judgment with a Rule 54 Certificate. A
final Judgment was entered against Defendant on December 10, 2013. See Exhibit 5 to

Affidavit of Counsel.
II.

STANDARD OF REVIEW

Idaho Rule of Civil Procedure 56(c) establishes that summary judgment shall be
granted when the pleadings, depositions, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material fact and that the
moving party is entitled to a judgment as a matter of law.

I.R.C.P. 56(c).

Summary

judgment is appropriate where the non-moving party bearing the burden of proof fails to
make a showing sufficient to establish the existence of an element essential to that party's
case. Harris v. Dep't of Health and Welfare, 123 Idaho 295, 298, 847 P.2d 1156, 1159
(1992).

In other words, when a defendant moves for summary judgment, the plaintiff

cannot "rest on mere speculation because a mere scintilla of evidence i!:l not enough to
create a genuine issue of facts." Anderson v. Hollingsworth, 136 Idaho 800, 803, 41 P.3d
228, 231 (2001).
III.

A.

ARGUMENT

The doctrine of res judicata bars Plaintiffs claim that she is entitled to an award of
an additional $105,000.00 in damages based on her allegations of unenforceable or
misapplied policy language in Endorsement Ell 79i of Farmers' insurance policy.
As discussed above, pursuant to the insurance contract, Plaintiff's UIM claim was

submitted to binding arbitration.

Based on the parties' pre-arbitration stipulations,

Arbitrator Clark did not have jurisdiction to decide whether Endorsement Ell 79i of
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Farmers insurance policy was enforceable, but he did utilize Endorsement Ell 79i in his

Final Award to reduce the amount of Plaintiffs awarded damages set forth in his Interim
Award, including a reduction for the $105,000.00 Plaintiff had received from Mr. Steele's
insurance compensating her for her damages arising from the subject accident.

After

receipt of the Amended Final Award, Plaintiff filed a Motion to Conti.rm the Amended Final

Arbitration Award. Prior to filing her Motion to Conti.rm, Plaintiff took no steps to modify
Arbitrator Clark's damage award. Plaintiff also failed to raise the issue of enforceability of
Endorsement Ell 79i with the district court prior to requesting that the district court
confirm Arbitrator Clark's award, which presumed, but did not address the enforceability of
I

Endorsement Ell 79i. Thereafter, Plaintiff submitted a Judgment with a Rule 54
Certificate. This Court entered the Final Judgment submitted by Plaintiff for $126,748.01
on December 10, 2013.
Plaintiffs failure to file an action in the district court to address the enforceability of
Endorsement Ell 79i prior tb seeking judicial confirmation of Arbitrator Clark's Final

Award in the district court bars Plaintiffs ability to move forward at this point on Count III
(Farmers' Setoff or Offset Clause is Inapplicable/Unenforceable).
Under Idaho law, claim preclusion bars a subsequent action if three requirements
are met: (1) involves the same parties; (2) involves the same claim; and (3) final judgment
has been entered in the prior action. Taylor v. Riley, 157 Idaho 323, 330-31, 336 P.3d 256,
263-64 (2014), citing Ticor Title Co. v. Stanion, 144 Idaho 119, 124, 157 P.3d 613, 618
(2007). The doctrine of res judicata serves two fundamental purposes: (a) "[i]t serves the
public interest in protecting the courts against the burdens of repetitious litigation" and (b)
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"[i]t advances the private interest in repose from the harassment of repetitive claims."

Taylor, 157 Idaho at 330-31, 336 P.3d at 263-64.
Count III pending before the Court involves the same parties and the "same" claim
as the arbitration action for damages in 2013, where Plaintiff asked the Court to enter a

Final Judgment. It is has often been said that res judicata is a doctrine which prevents
litigants from getting "a second bite of the apple." As discussed herein, in pursuing the
enforceability of Endorsement Ell 79i and seeking contractual damages for which she
already has a Final Judgment, Plaintiff is attempting to take two bites of the damage
"apple." As discussed below, the three elements of res judicata are satisfied and summary
judgment is appropriate· on Plaintiffs Count III.
The first prong of the doctrine of res judicata (claim preclusion) bars the
\

presentation of a claim in a subsequent action between the same parties or their privies.

Devil Creek Ranch, Inc. v. CedEJ.r Mesa Reservoir and Canal Co., 123 Idaho 634, 637, 851
P.2d 348, 351 (1993). Here, it is clear that the same party requirement is met.
Pursuant to the Idaho Supreme Court in Taylor, the second prong of the doctrine of
resjudicata, the "same claim" requirement is read broadly. Taylor, 157 Idaho at 330-31,
336 P.3d at 263-64. Specifically, in Taylor, the Supreme Court held that "[t]he former
adjudication applies parties and privies not only as to every matter offered and received to
sustain or defeat the claim, but also as to every matter which might and should have been
litigated in the first suit." Id. (Emphasis added.)

The Court further held the prior

adjudication "extinguishes all claims arising out of the same transaction or series of
transactions out of which the cause of action arose." Taylor, 157 Idaho at 330-31, 336 P.3d
at 263-64, citing Diamond v. Farmers Group, Inc., 119 Idaho 146, 150, 804 P.2d 319, 323
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(1990). Simply said, res judicata reflects the expectation "that entire controversies will be
presented and that all relevant material will be produced." Ramseyer v. Ramseyer, 98
Idaho 554, 556, 569 P.2d 358, 360 (1977).
Accordingly, in this case, the Court's prior adjudication of Plaintiff's Motion to

Confirm the Amended Final Arbitration Award for damages contractu!3-llY. arising from
Plaintiffs injuries sustained while occupying an underinsured motor vehicle and entry of a
final Judgment for such damages against Farmers extinguishes every matter which "might
and should have been litigated" in the prior adjudication. If Plaintiff wanted to challenge
the amount of contractual damages she was entitled to under Farmers insurance policy

(i.e., challenge the enforceability of Endorsement Ell 79i), she should have done so in the
district court prior to moving to confirm the Amended Final Arbitration Award, especially
when the amount of damages due to Plaintiff under Endorsement Ell 79i was the central
issue comprising her prior claim. As explained in Taylor, parties are required to address all
claims arising out of the same transaction at one time. Parties are not permitted to address
claims arising out of the same transaction in a "piecemeal" manner. In this case, Plaintiffs
failure to address all of her claims related to the amount of her contractual damages prior
to the entry of final judgment on such damages now bars her current attempt to re-litigate
her claim for contractual damages.
The third requirement of the doctrine of res judicata is a final judgment. Taylor, 157
Idaho at 330-31, 336 P.3d at 263-64. The fact that the final judgment entered in this case
was a judgment entered by the Court after arbitration does not change the analysis. See
Idaho Code§ 7-914. In W Indus. & Envtl. Servs. v. Kaldveer Assocs., the court noted while
it had not been called upon previously to determine the binding effect of an arbitration
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award for the purposes of res judicata, that issue was easily determined based upon a plain
reading of the statute. W. Indus. & Envtl. Servs. v. Kaldveer Assocs., 126 Idaho 541, 544,
887 P.2d 1048, 1051 (1994). As the Court explained in Kaldveer Assocs., Idaho Code § 7914 clearly contemplates that once a judgment is entered by the court after an arbitration
proceeding, that judgment is entitled to be treated in all respects as any other judgment.

Kaldveer Assocs., 126 Idaho at 544, 887 P.2d at 1051. See also Storey Const. Inc. v. Hanks,
148 Idaho 401; 409-410 (2009). Accordingly, the Final Judgment entered by this Court on
December 10, 2013 satisfies the third prong of the doctrine of res judicata.

In sum, Plaintiffs current assertion of a claim for breach of contract seeking
contractual damages against Farmers for $105,000.00 is barred by the doctrine of res
judicata because Plaintiff failed to raise this claim prior to final judgment being entered on
the amount of contractual damages.

B.

In the alternative, if Plaintiffs claim is not barred by the doctrine of res judicata,
summary judgment should be entered in Defendant's favor on Plaintiffs alleged
breach of contract claim because Farmers did not breach its contract and owes no
additional contractual damages.
Idaho law addressing insurance contracts is well established. In interpreting an

insurance policy, "where the policy language is clear and unambiguous, coverage must be
determined, as a matter of law, according to the plain meaning of the words used." Clark v.

Prudential Property and Gas. Ins. Co., 138 Idaho 538, 540, 66 P.3d 242, 244 (2003); Mutual
of Enumclaw Ins. Co. v. Roberts, 128 Idaho 232, 235, 912 P.2d 119, 122 (1996). Where
provisions in an insurance policy are plain and unambiguous and where such provisions are
not contrary to a statute, regulation or public policy, the provisions will be applied and not
construed judicially. Farmers' and Merchants' Bank v. Balboa Insurance Co., 299 S.E.2d 1
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(W.Va.1982).

This determination is a question of law.

Trinity Universal Ins. Co. v.

Ki.rsling, 139 Idaho 89, 92, 73 P.3d 102, 105 (2003). In resolving this question of law, the
.

'

\

Court must construe the policy "as a whole, not by an isolated phrase." Selkirk Seed Co. v.

State Ins. Fund, 135 Idaho 434, 437, 18 P.3d 956, 959 (2000).
In this case, Plaintiff alleges that Defendant breached the insurance contract.
Specifically, Plaintiff alleges that Farmers wrongly applied the offset or setoff clause in the

See Plaintiff's First Amended Petition for Confirmation of Arbitration Award,

policy.

Award ofAttorney Fees, Unenforceability of Offset Clause and Bad Faith, Count III. Upon
information and belief, the offset or setoff clause referred to by Plaintiff is located in the
"OTHER INSURANCE" section.

The clause reads as follows: "The amount of

UNDERinsured motorist coverage we will pay shall be reduced by the amount of any other
bodily injury coverage available to any party held to be liable for the accident." See Exhibit
A to Plaintiff's First Amended Petition for Confirmation of Arbitration Award, Award of

Attorney Fees, Unenforceability of Offset Clause and Bad Faith and Exhibit 1 to Affi.davit
of Counsel
Plaintiff argues that Defendant should not be permitted to reduce the amount of
damages paid by Farmers the tortfeasor's liability policy of $105,000.00. It appears the
basis for Plaintiffs argument is Talbot v. Shaw, 133 Idaho 428, 987 P.2d 1043 (1999).
Plaintiff relies on Shaw for the proposition that the above-referenced offset or setoff clause
in Farmers insurance policy is only applicable where there is other UIM coverage. Of note,
it is undisputed that Plaintiff has no other UIM coverage available to her for the subject
accident.
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However, a review of the whole Endorsement Ell 79i clearly demonstrates that
Farmers did not use the offset or setoff clause in the "OTHER INSURANCE" section of the
policy.

Reviewing the whole policy, as required by Idaho law, demonstrates that the

reduction for Mr. Steele's tortfeasor's policy with Progressive occurred under the Limits of
Liability clause of the Endorsement Ell 79i, not the "OTHER INSURANCE" clause as
alleged by Plaintiff. Moreover, looking at the policy as a whole establishes that Plaintiff has
no breach of contract claim and that the reduction of $105,000.00 for funds received from
Mr. Steele's insurance was proper.
Farmer's insurance policy provides:
We will pay all sums which an insured person is legally entitled to recover as
damages from the owner or operator of an UNDERinsured motor vehicle because of
bodily injury sustained by the insured person.

See Exhibit 1 to Affidavit of Coun~el. However, this obligation to pay damages is limited by
I

the Limits of Liability clause set forth in the policy. The "Limits of Liability" section
provides as follows:
a. Our liability under the UNDERinsured Motorist Coverage cannot exceed the
limits of the UNDERinsured Motorist Coverage stated in this policy, and our
maximum liability under the UNDERinsured Motorist Coverage is the lesser of:
1. The difference between the amount paid in damages to the insured person

by and for any person or organization who may be legally liable for the
bodily injury, and the limit of UNDERinsured Motorist Coverage; or
2. The amount of damages established but not recovered by any agreement,
settlement, or judgment with or for the person or organization legally
liable for ~he bodily injury.
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Id. The Limits of Liability (a)(l) calculation is as follows: $500,000.00 (the limit of the UIM
policy) minus $105,000.00 (the amount paid to Plaintiff by Mr. Steele's insurance company)

= $395,000.00.
For (a)(2), the amount of damages established by the arbitrator was $385,332.95. 2
Accordingly, under (a)(2), the limits of liability calculation is as follows: $385,322.95 (the
amount of damages established) minus $105,000.00 (recovery from Mr. Steele) =
$280,332.95.
Recall; the language of the ptlicy provides that the limits of liability are the lesser
value between (a)(l), $395,000.00, and (a)(2), $280,332.95. Accordingly, under the policy,
'

utilizing the lesser amount, Plaintiff had a limit of liability of $280,332.95. Said differently,
$280,332.95 was the maximum amount of UIM benefits Farmers would pay under this
policy for Plaintiffs claim.

In calculating his final award, Arbitrator Clark took the amount of coverage
available under Farmers' policy for Plaintiffs damages (i.e., $280,332.95) and subtracted
the amount Farmers had previously paid in benefits prior to the arbitration of $180,000.00.
The amount of benefits available under Plaintiffs insurance policy for damages arising
~

from Plaintiffs injuries sustained while occupying an underinsured motor vehicle that
remained unpaid by Farmers at the time of the entry of the Final Award was $100,333.95. 8

2 The amount of "established" damage of $385,332.95 is calculated by starting with the Interim
Arbitration damage award of $406,700.12 and deducting $19,234.81 for contractual adjustments and
$1,631.36 and $501.00 for pre-existing condition apportionments. See Exhibit E to Plaintiffs First
Amended Petition for Confirmation ofArbitration Award, Award ofAttorney Fees, Unenforceability
of Offset Clause and Bad Faith and Exhibit 3 (Final Award) to Affidavit of Counsel.
3

$280,332.95 minus $180,000 = $100,333.95.
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Accordingly, Arbitrator Clark entered an adjusted award of $100,332.95, plus the award of
prejudgment interest.
For the reasons outlined herein, Plaintiffs claim for breach of contract lacks merit.
The reduction of $105,000.00 for the tortfeasor's liability policy was the result of the "Limits
of Liability" policy provision, not the "offset" clause as alleged by Plaintiff. Additionally, the
"Limits of Liability" clause is clear and unambiguous as it is written in Plaintiffs policy.
Accordingly, partial summary judgment should be entered in Defendant's favor on
Plaintiffs alleged breach of contract claim.
IV.

CONCLUSION

Defendant respectfully requests that this Court grant its Motion for Partial
Summary Judgment because Plaintiffs pending breach of contract claim is barred by the
doctrine of res judicata. Alternatively, the reduction of $105,000.00 did not result from
Farmers use of the offset or setoff clause in Endorsement Ell 79i. Accordingly, Farmers did
not breach its contract, and Plaintiffs claim for contractual damages of $105,000.00 lacks
merit.
RESPECTFULLY SUBMITTED this 16th day of October, 2015.
GJORDING FOUSER, PLLC

~:ck~

Julianne S. Hall-Of the Firm
Attorneys for Defendant Farmers Insurance
Company ofIdaho
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 16th day of October, 2015, a true and correct copy
of the foregoing was served on the following by the manner indicated:

John L. Runft
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702

U.S. Mail
Hand-Delivery
~
Overnight Delivery
D
Facsimile - 343-3246
D
D
Email
D

DEFENDANT'S MEMORANDUM IN SUPPORT OF MOTION FOR PARTIAL SUMMARY
JUDGMENT, P.13

000532

: ~ . _ _ _ _F_1cr,,,

±4~

OCT 16 2015
CHRISTOPHER D. RICH, mark
By HALEY MYERS

Jack S. Gjording, !SB No. 1105
Julianne S. Hall, !SB No. 8076
GJORDING FOUSER, PLLC
Plaza One Twenty One
121 North 9th Street, Suite 600
P.O. Box 2837
Boise, Idaho 83701-2837
Telephone: 208.336.9777
Facsimile: 208.336.9177

DEPUTY

jgiording@gfidaholaw.com
ihall@gfidaholaw.com

Attorneys for Defendant Farmers Insurance
Company ofIdaho

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PEGGY CEDILLO,
Case No. CV-OC-2013-08697
Plaintiff,
V.

FARMERS INSURANCE COMPANY OF
IDAHO,

AFFIDAVIT OF JULIANNE S. HALL IN
SUPPORT OF DEFENDANT'S MOTION
FOR PARTIAL SUMMARY JUDGMENTS

Defendant.

STATE OF IDAHO)
: ss.
County of ADA
)
JULIANNE S. HALL, being first duly sworn upon oath, deposes and says:
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I am an attorney in the law firm of Gjording Fouser, PLLC, and at all relevant .

1.

times, one of the attorneys of record for Defendant Farmers Insurance Company of Idaho
("J?efendant").
2.

Attached hereto as Exhibit 1 is a true and correct copy of Farmers Insurance

Policy, effective June 1, 2008.
3.

Attached hereto as Exhibit 2 is a true and correct copy of the Court's Pre-

Hearing Order No. 2, dated April 10, 2012.
4.

Attached hereto as Exhibit 3 is a true and correct copy of a Stipulation, dated

April 5, 2012.
5.

_Attached hereto as Exhibit 4 is a true and correct copy of the Arbitrator's Final

Award, dated April 29, 2013.
6.

Attached hereto as Exhibit 5 is a true and correct copy of a final Judgment,

entered December 10, 2013.
Juliinne S. Hall

---

SUBSCRIBED AND SWORN to before me this 16th day of October, 2015.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 16th day of October, 2015, a true and correct copy of
the foregoing was served on ~he following by the manner indicated:
John L. Runft
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702

0
0
0
0
0

U.S. Mail
Hand-Delivery
Overnight Delivery
Facsimile - 343-3246
Email

Julianhe S. Hall
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FARMERS
Specialized Processing Operations
Document Retrieval and Retention Department

True and Certified Record of Policy

Date:

NOVEMBER 09, 2011

Insured:
Policy Number:
Claim Number:
Date of Loss:

PEGGY B CEDILLO
7516354 25 85
1014413194
MAY25,2008

The pages attached and provided pursuant to your document request apply to the above-referenced policy.
The policy has a term of 6 months, effective May 15, 2008 to November 15, 2008.
Any additional Declaration Sheet(s) included with these documents labeled as "change or change- misc."
may reflect a mid-term change in the policy and therefore a time period less than the original policy term,
however the dates reflect the most current p~licy infonnation on file, up to and including the date of loss
for the above-referenced claim.

Document Retrieval and Retention Department
Pocatello Specialized Operations
Email: Poca.doc.retrieve@fam,ersinsurance.com
Pocatello, ID

[ 4766]

I
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------

_,,,_,

________ ------
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.

Company name:
FARMERS INSURANCE COMPANY OF IDAHO, POCATELLO, IDAHO
A STOCK INSURANCE COMPANY, HEREIN CALLED THE COMPANY

FARMER s·r

.

DECLARATIONS

Transadiontype: CHANGE- MULTIPLE CAR DISCOUNT REMOVED,RATE CLASS
The Effective date is from TIME APPLIED FOR. * * * * The policy may be renewed for nn additional policy term, as specified
in the renewal offer, each time the Compnny offers to renew by sending a bill for the required renewal premium, and the insured pays said
premium in advnnce of the respective renewal date. The Policy is issued in reliance upon the statements in the Declarations.

lnsured's name and address:

Po5iy nuniJer:

PEGGY B CEDILLO
10702 W ALBANY CT
BOISE ID 83713-9573

Policy edilion:

Effective data:
Expiration date:
Expiration fime:
PREMATIC NO

Issuing office:

Agent: M.

P. 0. BOX 4820
POCATELLO, ID 83205

--===
-==

75 16354-25-85
01
06-01-2008
11-15-2008
12:00 NOON Standard Time
L091789

Jay Reinke

Agent no: 75 35 388

Agan! plione: ( 2 0 8 ) 898-8833

;;;;;;;;;;;;;;;
;;;;;;;;;;;;;;;

=

-------

10,000 120
XXX

500

XXX

Mediml

Premium by coverage
:l68.30

27.10

36.20

63.90

33.6G

110.90

Messages / rating information

Endorsement numbers
E0022

El027A

E1047A EllOSG

Ell54

E1167

KS

1180A

E1200

E1210

E1248

E1301

E1417A

S7540

E1136

E1179I

DED. WAIVED IF GLASS REPAIRED RATHER THAN REPLACED
Car Symbols: BI/PD(17) MED/PIP(17) Phys.Damage( 2)
Household Composition Code (Al204)
THE REGISTERED OWNER IS WELLS FARGO AUTO
COVERAGE FOR E1167 IS KS
F/S INCLUDES CHANGES EFFECTIVE: 08/26/2007
SEE ENDORSEMENT E0022.
BUSINESS USE- OCCUPATIONAL.

~

-

!!!!!!!!!!!!!!!

Discounts / rating plan

Policy adivity (Submit amount due with enclosed invoice)

ACCIDENT-FREE
30/60
PASSIVE RESTRNT
AN'l'ILOCK BRAKES
EFT
AUTO/HOME

$
177. 00

Previous Balance
Premium

ANY "TOTAL" BAWCE OR CREDIT
Of $0. 00 OR LESS WILL
BE APPi.JED TO YOUl NEXT BILLIIG.
BAWGSOYER $0,00
Alf DUE UPON RECEIPT.

Fees
Payments or Credits

PREMATIC

Uemolder or other interest:
WE1'L.S!. Jr~GO.. A'Q'TQ.. FN
PO. _BQX ,5025
CORAOPLIS, PA 15108-5025

Tobll.

Countersignature

~L/./2~
Alllhorrzed Representative

56-SOOZ 6nt EDmOH B-07

75 16354-25-85

09-04-2008
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COVERAGE DESIGNATIONS
COVEJL.i\GES -- Indicated by "COV" or the limit of Company;s liability against each coverage. "NC" or "NOT
COV1' means "NOT COVERED" "M..!\X" means "Maximum Deductible."

car· Damage

BODILY INJURY

Bodily Injury Liability

COMPREHENSIVE

Comprehensive

P.D.

Property Damage Liability

COLLISION

Collision - Upset

U.M.

Benefits for Bodily Injury caused by
Uninsured Motorists

NON-AUTO

:MEDICAL

Medical Expense Insurance, Family
Medical Expense, and Guest Medical
E:i..-pense - See Policy Provision.
If policy contains the E-550 No-Fault
Endorsement or No-Fault Coverage D,
Auto Medical E:-..-pense Coverage does
not apply.

Comprehensive Personal Liability Each occurrence. Medical Pavments to
Others - Each Person. Damage to
Property of Others - See Policy for
Limits per occurrence.

NO-FAULT

-

See Endorsement E-550 (Illinois
E-2250) or Coverage D if
applicable.

Coverage Shown By Premium
TOWING

A premium amount shown reflects the
charge for Towing & Road Service
Coverage.

01HER

A premium amount shown reflects the
charge for one or more miscellaneous
coverages added by endorsement to the
policy.

If a refund is due under this policy and the insured cannot be located, we may deduct a handling charge. (Not
applicable in Kansas)

Subject to the Loss Payable Provisions or any other loss payable endorsement attached to the policy, payment for loss
thereunder is payable as interest may appear to the named insured and the Lienholder or Other Interest on the reverse
side.

LOSS PAYABLE PROVISIONS
(Applicable only If lienholder Is named, and no other Automobi1e loss payable endorsement is allached lo the policy)
It is agreed that any payment for loss or damage to the vehicle described in this policy shall be made on the following
basis:
(1) At our option, loss or damage shall be paid as interest may appear to the policyholder and the lienholder shown
in the Declarations, or by repair of the damaged vehicle.
(2) Any act or neglect of the policyholder or a person acting on his behalf shall not void the coverage afforded to the
lienholder.
(3) Change in title or ownership of tl1e vehicle, or error in its description shall not void coverage afforded to the
lienholder.
The policy does not cover conversion, embezzlement or secretion of the vehicle by the policyholder or anyone acting
in his behalf while in possession under a contract with the lienholder.
A payment may be made to the lienholder which we would not have been obligated to make except for these terms.
In such event, we are entitled to all the rights of the lienholder to the extent of such payment. The lienholder shall do
whatever is necessary to secure such rigllts. No subrogation shall impair the right of the lienholder to recover the full
amount of its claim.
We reserve the right to cancel this policy at any time as provided by its terms. In case of cancellation or lapse we will
notify the lienholder at the address shown in the Declarations. We will give the lienholder advance notice of not less
than 10 days from the effective date of such cancellation or lapse as respects his interest. Mailing notice to the loss
payee is sufficient to effect cancellation.
·
The following applies as respects any loss adjusted with the mortgagee interest only:
(1) Any deductible applicable to Comprehensive Coverage shall not exceed $250.
(2) _/J'lfly deductible applicable to Collision Coverage shall not exceed $250.

This Declarations page when signed by us, becomes part of the policy numbered on the reverse side. It
supersedes and controls anything to the contrary. It is subject to all the other terms of the policy.
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Detlaralions

PART IV - DAMAGE TO YOUR CAR

Your Pe.tsonal Coverage Page is attached.
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Coverage H -Towing _ _ _ _ _ _ _ __

10

Additional Definitions _ _ _ _ _ _ _ __

10

Supplementary Payments _ _ _ _ _ __
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8. Termination or Reduction of Coverage _ __ 12
9. No Duplication of Benefits _ _ _ _ __
15

SPECIAL PROVISIONS _ _ _ _ __

PART Ill - MEDICAL
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Additional Definitions _ __
Exclusions - What we do not Cover _ _ __
Limit of Liability _ _ _ _ _ _ _ _ _ __

8
8
9

Other Insurance

9
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ANY ADDITIONAL PROVISIONS AFFECTING YOUR POLICY ARE ATIACHED AS "ENDORSEMENTS."
This policy is a legal contract between you (the policyholder) and us (the Company).

IT CONTAINS CERTAIN EXCLUSIONS.
READ YOUR POLI~ CAREFULLY,
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Policy

AGREEMENT
We agree with you, in return for your premium payment, to insure you subject to all the terms of this policy. We will
insure you f~r the coverages and the limits of liability shown in the Declarations of this policy.

DEFINITIONS
Throughout· this policy "you" and "your" mean the 11 named insured 11 shown in the Declarations and spouse if a
resident of the same household. "We" "us" and 11 our11 mean the Company named in the Declarations which provides
this insurance. In addition, certain words appear in bold type. They are defined as follows:
Accident or occuttence means a sudden event, including continuous or repeated exposure to the same conditions,
resulting in bodily injuty or property damage neither expected nor intended by the insured person.
Bodily Injury means bodily injuty to or sickness, disease or death of any person.
Damages are the cost of compensating those who suffer bodily injmy or pEoperty damage from an accident.
Family membetmeans a person related to you by blood, marriage or adoption, who is a resident of your household.
Occupying means in, on, getting into or out of.
Private Passenger Car means a four wheel land motor vehicle of the private passenger or station wagon type
actually licensed for use upon public highways. It includes any motor home with no more than six wheels and not
used for business purposes.
P:roperty damage means physical injury to or destruction of tangible property, including loss of its use. State means the District of Columbia and any state, territory or possession of the United States, or any province of
Canada.
Utility cat means a land motor vehicle having at least four wheels actually licensed for use upon public highways,
with a rated load capacity of not more than 2,000 pounds, of the pickup, panel or van type. This does not mean a
vehicle used in any business or occupation other than farming or ranching. However, it does include a newly acquired
or replacement vehicle of the same type if its usage is the same as the utility cat described in the Declarations.
Utility trailer means a vehicle designed to be towed by a private passenger car and includes a farm wagon or f?rm
implement while towed by a private passenger car or utility car. It does not include a trailer used as an office,
store, display or passenger trailer.
Your insw:ed car means:
1. The vehicle described in the Declarations of this policy or any private passenger cat or utility car with which
you replace it. You must advise us within 30 days of any change of private passenger car or utility car. If your
policy teon ends more than 30 days after the change, you can advise us anytime before the end of that term.
2. Any additional private passenger car or utility car of which you acquire ownership during the policy period.
·
Provided that
a. You notify us within 30 days of its acquisition, and
b. As of the date of acquisition, all private passenger wd utility cam you own are insured with a member
company of the Farmers Insurance Group of Companies.
Ownership shall include the written leasing of a ptlvate passenger or utility cat for a continuous period of at least
six months.
3. Any utility trailer:_
a. That you own, or
b. While attached to your insmed car.
4, Any private passenger car, utility cat or utility trailer not owned by you or a family member while being
temporarily used as a substitute for any other vehicle described in this definition because of its withdrawal from
normal use due to breakdown, repair, servicing, loss or destruction.
·

WHAT TO DO IN CASE OF ACCIDENT
Notice
In the event of a.n accident, or loss, notice must be given to us promptly. The notice must give the time, place and
circumstances of the accident, or loss, including the names and addresses of injured persons and witnesses.
56-5060 ISTmlllOH ID)
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Policy
Other Duties
A person claiming any coverage of this policy must also:

1. Cooperate with us and assist us in any matter concerning a claim or suit.
2. Send us promptly any legal papers received relating to any claim or suit.
3. Submit to physical examinations at our expense by doctors we select as often.as we may reasonably require.
4. Authorize us to obtain medical and other records.

5. Provide any written proofs ofloss we require.
6. Notify police within 24 hours and us within 30 days if a hit-and-run motorist is involved and an uninsured
motorist claim is to be filed.
7. If claiming car damage coverage:
a. Take reasonable steps after loss to protect the vehicle and its equipment from further loss. We will pay

reasonable expenses incurred in providing that protection.'
b. Promptly report the theft of the vehicle to the police.

'

c. Allow us to inspect and appraise the damaged vehicle before its repair or disposal.

8. Submit to examination under oath upon our request.

PART I- LIABILITY
Coverage A- Bodily lnjuiy
Coverage B- Property Damage
We will pay damages for which any insured petson is legally liable because of bodily injury to any person and
property damage arising out of the ownership, maintenance or use of a private passenger car, a utility car, or a

utility ttailer.

'

We will defend any claim or suit asking for these damages. We may settle when we consider it appropriate.
We will not defend any suit or make additional payments after we have paid the limit of liability for the coverage.

Additional Definitions Used In This Part Only
Insured person as used in this part means:

1. You or any family member.
2. Any person using yom insured car.
3. Any other person or organization with respect only to legal liability for acts or omissions of:
a. Any person covered under this part while using your insured car.
b. You or any family member covered under this part while using any private passenger car, utility cat or
utility trailer other than your insured cat if not owned or hired by that person or organization.

Insured person does not mean:
1. The United States of America or any of its agencies.
2. Any person for bodily injnty or property damage arising from the operation of a vehicle by that person as an
employee of the United States Government when the provisions of the Federal Tort Claims Act apply.
3."Any person who uses a vehicle without having sufficient reason to believe that the use is with the permission of
the owner.
·

Your insured car as used in this part shall also include any other private passenger car, utility car or utility trailer
not owned by or furnished or available for the regular use of you or a family membet But no vehicle shall be
considered as your insured cat unless there is sufficient reason to believe tha.t the use is with permission of the
owner, and unless it is used by you or a family member.

Supplementary Payments
In addition to our limit of liability, we will pay these benefits as respects aninsured person:
1, All costs we incur in the settlement of any claim or defense of any suit
2. Interest after entxy of judgment on any amount tha.t does not exceed our limit of liability.
3. a. Premiums on appeal bonds on any suit we defend.
56-5060 1STm1110H (DI 9-88
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b. Premiums on bonds to release attachments in any such suit for an amount not in excess of the applicable limit
of liability of this policy.
c. Up to $300 for the cost of bail bonds required because of accident or traffic law violation arising out of use of
yout insured car.
We a.re not obligated to apply foe or furnish any of the above bonds.
4. Actual loss of wages or salary up to $50 a day, but not other income. when we ask you to attend a trial or hearing.
5. Expenses you incur for immediate medical and surgical tteatment for others necessary a.t the time of the accident
resulting in bodily injuiycoveted by this part.
6. Other reasonable expenses incurred at our request.

Exdusions
This coverage does not apply to:

1. Bodily injuty or property damage arising out of the ownership, maintenance or use of a vehicle while used to
cany persons or property for a charge. This exclusion does not apply to shared-expense car pools.
2. Bodily injuty or property damage;
a. Caused intentionally by or at the directlon of an insured person, or
b. Arising from any occurrence caused by an intentional act of an insured person where the results arc
reasonably foreseeable.
3. Bodily injuiy or property damage with respect to which any person is an insured under nuclear energy
insurance. This exclusion applies even if the limits of that insurance are exhausted.
4. Bodily injuty to an employee of an insured petson arising in the course of employment This exclusion does not
apply to bodily injutyto a domestic employee unless workers' or workmen's compensation benefits are required.
5. Bodily injuty or property damage for any person while employed or otherwise engaged in the business or
occupation of transporting, selling, repairing, servicing, storing or parking of vehicles designed for use mainly on
public highways, including road testing or delivery.
This exclusion does not apply to the ownership, maintenance or use of your insw:ed car by you, any family
member, or any partner, agent, or employee of you' or any family membe~ This exclusion also does not apply to
any other person who does not have other insurance available to him with limits equal to at least those of the Idaho
Financial Responsibility Law. Io such event, the insurance afforded that person will be limited to the requirements of
the Idaho Financial Responsibility Law.

6. Bodily injuty or property damage arising out of the ownership, maintenance or use of any vehicle by any person
employed or otherwise engaged in a business other than the business described in Exclusion 5. This exclusion does
not apply to the maintenance or use of a:
'
a. Private passenger cai:.
b. Utility car that you own, if rated as a private passenger cai; or
c. Utility trailer used with a vehicle described in a. or b. above.

7. Damage to property owned or being transported by an insured person.
8. Damage to property rented to, or in the charge of, an insured person except a residence or private garage not
owned by that person.
9. Bodily injury or property damage arising out of the ownership, maintenance or use of any motorized vehicle
with less than four wheels.
10. Bodily injmy or property damage arising out of the ownership, maintenance or use of any vehicle other than
your insured cai; which is owned by or furnished or available for regular use by you oi: 8: family member.
11. a. Liability for bodily injury to an insured person other than you or a family member.
b. Lig,bility to any person or organization because of bodily injury to you.
12. Liability assumed under any contract or agreement except liability of others you assume in a written contract
rel,Q,ting to the use of an auto you do not own.
13. Liability arising from the sponsoring or taking part in any organized or agreed-upon ra.cing or speed contest oi:
demonstration in which your insuted cat bas active participation, or in practice or preparation for any such
contest.
56-5060 lSTEDIOOII (DI 9-18
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14. Bodily injuty or property damage arising out of the ownership, maintenance, or use by any person of a vehicle
in which you have transfel'_!=ed full ownership interest but the transfer does not comply with the transfer of
ownership provisions of the state motor vehicle la.w.
15. Punitive or exemplary "damages or the cost of defense related to such damages.

Limits of liability
Th~ limits o~liability shown in the Declarations apply subject to the following:

1. The bodily injuty liability limit for "each person" is the maximum for bodily injury sustained by one person in
any occuuence. Any claim for loss of consortium or injury to the .relationship arising from this injw:y shall be
included in this limit.
If the financial responsibility law of the place of the accident treats the loss of consortium as a s~parate claim,
financial responsibility limits will be furnished.
2. Subject to the bodily injury liability limit for "each person" the bodily injuty liability limit for "each occurrence"
is the maximum combined amount for bodily injuty sustained by two or more persons in any occurrence.
3. The property damage liability limit for "each occurrence" is the maximum for all damages to all property in
any one occurtence.
4. We will pay no more than the maximum limits provided by this policy i:egardless of the numbei: of vehicles
insured, insured person, claims, claimants, policies, or vehicles involved in the occurrence.
5. Any amount payable by us to an insured person shall be reduced by any amount payable under any workers' or
workmen's compensation or any similar medical or disability law.

Out of State Coverage
An insured person may become subject to the financial responsibility la.w, compulsory insurance law or similai: law
of another state or in Canada. This can happen because of the ownership, maintenance or use of your insured car
when you travel outside of Idaho. We will interpret this policy to provide any broader coverage required by those
laws, except to the extent that other liability insurance applies. No person may collect more than once for the same
elements of loss.

Conformity with Financial Responsibility Laws
When we certify this policy as proof under· any financial responsibility law, it will comply with the law to the extent of
the coverage required by the law.

Other lnsuraace
If thei:e is other applicable Auto Liability Insurance on any other policy that applies· to a loss covered by this part, we

will pay only our share. Our share is the proportion that our limits of liability bear to the total of all applicable limits.
We will provide insurance for an insured person. other than you or a family member, up to the limits of the Idaho
Financial Responsibility Law only.
Any insurance we provide for a vehicle you do not own shall be excess ovei: any other collectible insurance.

If any applicable insurance other than this policy is issued to you by us or any other member company of the Farmers
Insur8.1lce Group of Companies, the total amount payable among all such policies shall not exceed the limits provided
by the single policy with the highest limit.s of lia.bility.

PART 11- UNINSURED MOTORIST
Coverage C- Uninsured Motorist Coverage
(lnclucli1g Undarins11ad Motorist Coverage)
We will pay all sums which an insured person is legally entitled to recover as dam.ages from the owner or opera.tor
of an uninsured motor vehicle because of bodily injwy sustained by the insmed person. The bodily injw:y must
be caused by ~ccident and arise out of the ownership, maintenance or use of the uninsured motor vehicle.
Determination as to whether an insured person is legally entitled to recover damages or the amount of damages
shall be made by agreement between the insured person and us. If no agreement is reached, the decision will be
made by arbitration.
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Additional Deflnffions Used In This Part Only
As used in this part

1. lnsuted petsonmeans:
a. You or a family member.
b. Any other person while occupying yow: insured car.
c. Any person for damages that person is entitled to recover because of bodily inju.ty to you, a family member,
or another occupant of your insured car.
But, no person shall be considered an insured person if the person uses a vehicle without having sufficient reason to
believe that the use is with permission of the owner.
2. Motor vehicle means a land motor vehicle or a trailer but does not mean a vehicle:
a. Operated on rails or crawler-treads.
b. Which is a farm type tractor, or any equipment designed or modified for use principally off public roads while
not on public roads.
·
c. Located for use as a residence or premises.

3. U:o.insuted motor vehiclemellns a motor vehicle which is:
a. Not insured by a bodily inju.ty liability bond or policy at the time of the accident.
b. · Insured by a bodily injury liability bond or policy at the time of the accident which provides coverage in
amounts less than the limits of Uninsured Motorist Coverage shown in the Declarations.
c. A hit-and-run vehicle whose operator or owner has not been identified and which strikes:
(1) You or any family member.
(2) A vehicle which you or a family member are occupying.
(3) Your insured car.
d. Insw:ed by a bodily injury liability bond or policy at the time of the accident but the Company denies

coverage or is or becomes insolvent.

4. Uninsured motor vehicle,however, does not mean a vehicle:
a. Owned by or fumished or available for the regular use of you or any family member.
b. Owned or operated by a self-insured as conten,.plated by any financial responsibility law, motor carrier law, or
similar law.
.
c. Owned by a governmental unit or agency.

Exclusions
This coverage shall not apply to the benefit of any insurer or self-insurer under any workers' or workmen's
compensation law, or directly to the benefit of the United States, or any state or any political subdivision.
This coverage shall not apply to punitive or exemplary damages or the cost of defense related to such damages.
This coverage does not apply to bodily injuty.sustained by a person:

1. While occupying any vehicle owned by you or a family member for which insurance is not afforded under this
policy or through being struck by that vehicle.
2. If that person or the legal representative of that person makes a settlement without our written consent
3. While occupying your insured car when used to carry persons or property for a charge. This exclusion does not
apply to shared-expense car pools.
4. If the injured person was occupying a vehicle you do not own which is insured for this coverage under another
· policy.

limits of Liabifity
The limits of liability shown in the Declarations apply subject to the following:

any

one occuuence.
1. The limit for "each peison" is the maximum for bodily injury sustained by any pe.i:son in
Any claim for loss of co,nsortium or injury to the relationship ad.sing from this injury shall be included in this limit.
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If the financial responsibility law of the place of the accident treats the loss of consortium as a separate claim,
financial responsibility limits will be furnished.
2. Subject to the limit for "each person", the limit for "each occurrence" is the maximum combined amount for
bodily injuiy sustained by two or more persons in any one occurrence.
3. Subject to the law of the state of the occurrence, we will pay no more than these maximums regardless of the
number of vehicles insured, insured persons, claims, claimants, policies, ot vehicles involved in the occurrence.

Other Insurance
1. We will pay under this coverage only after the limits of liability under any applicable bodily injury liability bonds
or policies have been exhausted by payment of judgments or settlements.
2. The amount of Uninsured Motorist Coverage we will pay under Additional Definitions 3b shall be reduced by the
amount of any other bodily injury coverage available to any party held to be liable for the accident.

3. Except as provided in paragraph 2 above, if any other collectible insu.i:ance applies to a loss covered by this pa.rt,
we will pay only our share. Our share is the proportion that our limits of liability bear to the total of all applicable
limits.
4. We will not provide insurance for a vehicle other than your insured car, unless the owner of that vehicle has no
other insurance applicable to this part.
·
5. If any applicable insurance other than this policy is issued to you by us or any other member company of the
Farmers Insurance Group of ~ompanies, the total amount payable among all such policies shall not exceed the
limits provided by the single policy with the highest limits of liability.

Arbitration
If an insured person and we do not agree (1) that the person is legally entitled to recover damages from the owner
or operator of an uninsured motor vehicle, or (2) as to the amo~t of payment under this part, either that person or
we may demand that the issue be determined by arbitration.
In that event, an arbitrator will be selected by the insured person and us. If agreement on an arbitrator cannot be
reached within (30) days, the judge of a court having jurisdiction will appoint the arbitrator. The expense of the
arbitrator and all other expenses of arbitration will be shared equally. Attorney's fees and fees paid for the witnesses
are not expenses of arbitration and will be paid by the party incurring them.
The arbitrator shall deter.mine (1) the existence of the operator of an uninsured motor vehicle, (2) that the insured
person is legally entitled to recover damages from the owner or operator of an uninsured motor vehicle, and (3)
the amount of payment under this part as determined by this policy or any other applicable policy.
Arbitration will take place in the county where the insured person lives. Local court rules governing procedures and
evidence will apply. The decision in writing of the arbitrator will be binding subject to the terms of this ins~ce.
Formal demand for arbitration shall be filed in a court of competent jurisdiction. The court shall be located in the
county and state of residence of the party making the demand. Demand may also be made by sending a certified
letter to the party against whom arbitration is sought, with a return receipt as evidence.

PART Ill - MEDICAL
Coverage E- Medical Expense Coverage
We will pay reasonable expenses incurred within three years from the date of accident for necessary medical
services and funeral expenses because of bodily injuiy sustained by an insured person.

Addittonal Definitions Used In This Part Only
As used in this part, insured person or insuted persons means:
1. You o.t any family member while occupying, or th.tough being struck by, a motor vehicle or trailer, designed for
use on public roads.
·
2. Any other person while occupying your insuted car while the car is being used by you, a family member or
another person if that person has sufficient reason to believe that the use is with permission of the owner.
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Medical services means necessary medical, surgical, dental, x-:ray, ambulance, hospital, professional nursing and
funeml services, and includes the cost of pharmaceuticals, orthopedic and prosthetic devices, eyeglasses and hearing
aids.
Medical services does not include the cost of any of the following:
1. Hot tubs, spas, water beds,
2. Exercise equipment, heating or vibrating devices,
3. Membership in health clubs,
4. Medical reports unless requested by us.

Exclusions
This coverage does not apply for bodily in.jury to any person:
.
1. Sustained while occupying your in.sured car when used to carry persons for a charge. This exclusion does not
apply to shared-expense car pools.
2. Sustained while occupying any vehicle while located for use as a residence or premises.
3. Sustained while occupying a motorized vehicle with less than four wheels.
4. Sustained while occupying or, when struck by, any vehicle (other than your in.sured cat) which is owned by or
furnished or available for the regular use of you or any family member.
5. Sustained while occupying a vehicle other than the car described in the Declarations while the vehicle is being
used in the business or occupation of an insured petson,
6. Occurring during the course of employment if workers' or workmen's compensation benefits are required.
7. Caused by war (declared or undeclared), civil war, insmrection, rebellion, revolution, nuclear reaction, radia.tion or
radioactive contamination, or any consequence of any of these.
8. During active participati.on;in any organized or agreed-upon racing or speed contest or demonstration, or in
practice or preparation for any such contest.

Ltmlt of Lt11hllity
Regardless of the number of vehicles insured, insured petsons, claims or policies, or vehicles involved in the
accident, we will pay no more for medical expenses, including funeral expenses, than the limit of liability shown for
this cove.rage in the Declarations for each person injured in any one accident. In no event shall the limit of liability
for funeral expenses exceed $2,000 each person.

Other Insurance
If there is other applicable automobile medical insurance on any other policy that applies to a loss covered by this
part, we will pay only our share. Our share is the proportion that our limit of liability bears to the to~l of all
applicable limits.
·
Any insurance we provide to any in.sured petson for a substitute or non-owned motor vehicle or trailer shall be .
excess over any other collectible insurance.
·
If any applicable insurance other than this policy is issued to you by us or any other member company of the Farmers
Insurance Group of Companies, the total amount payable among all such policies shall not exceed the limits provided
by the single policy with the highest limits of liability.

PART IV· DAMAGE TO YOUR CAR
Coverage F• Comprehensive
We will pay for loss to your insuted car caused by any accidental means except collision., less any applicable
deductibles. Any deductible a.mount will apply separately to each loss,

Loss caused by missiles, falling objects, fire, theft ot larceny, explosion, earthquake, windstorm, hail, water, flood,
malicious mischief or vandalism, riot ot civil commotion, colliding with a bird or animal, or breakage of glass is not
deemed loss caused by coDision. If breakage of glass results from a collision, you may elect to have it treated as loss
caused by collision,·
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Coverage G- Collision
We will pay for loss to yout insured cat caused by collision less any applicable deductibles.
Any deductible s.hall apply separately to each loss.

Coverage H- Towing and Road Service
We will pay for reasonable and necessary towing and labor costs incurred because of disablement of your insuted
car. The labor must be petfonned at the place of disablement

Additional Definitions Used In This Part Only
As used in this part:
1. Collision means collision of yout insmed carwith another object or upset of your insured cat.
2. Loss mea~s direct and accidental loss of or damage to yow: insured cai; including its equipment
3. Your insured cat shall also include any other private passenger car, utility car, or utility trailer not owned by
or furnished o.r available for the regular use of you or a family member. But no vehicle shall be considered as
your insured car unless there is sufficient reason to believe that the use is with permission of the owner, and
unless it is used by you or a family member.

Supplementary Payments
1. If you have comprehensive coverage, we will pay for transportation expenses incurred by you because of the total
. theft of your insured cat. We will pay up to $15 per day, but no more than $450. This coverage begins 48 hours
after the theft has been reported to us and to the police and ends when the car is returned to use or when we offer
settlement for the loss.
·
2. We will pay up to, but not more than, $200 for loss of clothing or luggage in your insured cat and belonging to
you or a family member if the loss is caused by:
a. Collision of your insured carwhile covered by this policy.
b. Fire, lightning, flood, earthquake, explosion, falling ai.rcraft, or theft of the entire insured car, and loss occurs to
your insured car from the same cause while covered for comprehensive by this policy.

Exclusions
This coverage does not apply to loss:
1. To your insured cat while used to catty persons or property for a charge. This exclusion does not apply to
shared-expense car pools.

2. Caused by wa.r (declared or undeclared), civil war, insurrection, rebellion, revolution, nucle~ reaction, radiation or
radioactive contamination, or any consequence of any of these.
3. Caused by theft to equipment designed for the reproduction of sound, or any radio receiving or Ill.dio receiving and
transmitting equipment. This applies to such equipment as a tape player, tape .recorder, citizens band radio and
two-way mobile radio, telephone, radar detector, television or scanning monito.r receiver. It also applies to any
electronic device incorporating any of this equipment, as well as accessories and antennas.
This exclusion does not appfy to that equipment which is permanently installed in the opening of the dash or
console of your insuted car normally used by the motor vehicle manufacturer for the installation of a radio or
sound reproducing devlce.
4. Caused by theft to tapes, records, reels, cassettes, cartridges, car.tying cases or other devices for use with equipment
designed for the reproduction of sound.
5. To a camper body, canopy or utility trailer owned by you or a family member and not described in the
Declarations. But, coverage does apply to a camper body, canopy or utility trailer ownership of which you acquire
during the policy perio'd if you ask us to insure it within 30 days after you acqwre it.
6. To awnings, cabanas or equipment designed to provide additional living facilities.
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Policy
7. Due and confined to wear and tear, freezing, mechanical or electrical breakdown or failure, or road damage to
tires. But coverage does apply if the loss results from buming of wiring. Also coverage does apply if the loss
.results from the total theft of yow: insuted car.
8. To a vehicle not owned by you when used in auto business operations.

9. During any organized or agreed-upon racing or speed contest or demonstration in which your insured car has
active participation, or in practice or preparation for any such contest.
10. To a van, picl.-up, or panel truck due to increased cost of repair or replacement of the following furnishings or
equipment
a. special carpeting, insulation, wall paneling, furniture or bars.
b. facilities for cooking and sleeping including enclosures or bathroom facilities.
c. height-extending roofs.
d. murals, paintings or other decals or graphics.

Limits of Liability
Our limits of liability for loss shall not exceed the lowest of:
1. The actual cash value of the stolen or damaged property.

2. The amount necessary to repair or replace the property or parts with other of like kind and quality, less
depreciation.
3. $500 for a utility trailer not owned by you or a family member.

Payment of Loss
We may pay the loss in money or repair or replace damaged or stolen property. We may, at any time before the loss
is paid or the property is replaced, return, at our expense, any stolen property either to you or to the addres_s shown in
the Declarations, with payment for the resulting damage. We may keep all or part of the property at the agreed or
appraised value.

Appraisal
You or we may demand appraisal of the loss. Each will appoint and pay a competent and disinterested appraiser and
will equally share other appraisal expenses. The appraisers, or a judge of a court having jurisdiction, will select an
umpire to decide any differences. Each appraiser will state sepru:ately the actual cash value and the amount of loss.
An award in writing by any two appraisers will determine the amount payable, which shall be binding subject to the
terms of this insurance.
·

No Benefit to Bailee
This coverage shall not directly or indirectly benefit any carrier or other bailee for hire liable for loss to your iilsuted
car.

Other Insurance
If there is other applicable similar insurance on any other policy that applies to a loss covered by this part, we will pay
only our share.. Our share is the proportion that our limit of liability bears to the total of all applicable limits. This
coverage does not apply to any substitute or non-owned car if there is similar coverage on it
Any insurance we provide for a vehicle you do not own shall be excess over any other collectible insurance.
If any applicable insurance other than this policy is issued to you by us or any other member company of the Farmers
Insurance Group of Companies, the total amount payable among all such poµcies shall not exceed the limits provided
by the single policy with the highest limits of liability.

PART V• CONDITIONS
1. PoBcy Period and Territory
This policy applies only to accideats, occu.uences, and losses during the policy period shown in the Declarations
which occur within the United States, its territories or possessions, or Canada, or while the car is being shipped
between their ports.
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2. Changes
This policy with the Declarations includes all agreements between you and us relating to this insurance. No other
change or waiver may be made in this policy except by endorsement or new declarations or new policy issued by us.
The premium for each term of this policy is determined by information in our possession at the inception of that
term. Any changes in this information which would affect the rating of your policy will allow us to make an
additional charge or refund on a pro rata basis. If a premium adjustment is necessary we will make the adjustment as
of the effective date of the change.
When we broaden coverage du.ring the policy period without charge, the policy will automatically provide the
broadened coverage when effective in your state. We may make other changes or replace this policy, to conform to·
coverage currently in use at the next policy period. The change or new policy will be delivered to you, or mailed to
you at your mailing address shown in the Declarations at least 30 days before the effective date of the new policy

period.
Policy terms which conflict with laws of Idaho are hereby amended to conform to such laws.

3. Legal Action Against Us
We may not be sued unless there is full compliance with all the terms of this policy. We may not be sued under the
Liability Coverage until the obligation of a person we insure to pay is finally determined either by judgment against
that person at the actual trial or by written agreement of that person, the claimant and us. No one shall have any right
to make us a party to a suit to determine the liability of a person we insure.

4. Transfer Of Your Interest
Interest in this policy, may not be assigned without our w.r:i.tt~ consent But. if the insuted named in the Declatations,
or the spouse of the insured resident in the same household dies, the policy will cover:
a. The survivor.
b. The legal representative of the deceased person while acting within the scope of duties of a \egal representative.
c, Any person having proper custody of your insured car until a legal representative is appointed.

5. Our Right to Recover Payment
In the event of any payment under this policy, we are entitled to all the rights of recovery of the person to whom
payment was made against another. That person must sign and deliver to us any legal papers relating to that recovery,
do whatever else is necessary to help us exercise those rights and do nothing after loss to prejudice our rights.
When a person has been paid damages by us under this policy and also recovers from another, the amount
recovered from the other shall be held by that person in trust for us and reimbursed to us to the extent of our
payment.
This condition does not apply if prohibited by state law.
It may be necessary for us to make payment under the Uninsured Motorist Coverage due to the insolvency of another
insurance carrier. In such a case, our right to recover payment is limited to proceedings directly against the insolvent
insurer or receiver. We will exercise those rights which the person insured by the insolvent insurer might otherwise
have ha~ if he or she had personally made the payment.

6. Two or More Cars Insured
With respect to any accident or occuttence to which this and any other auto policy issued to you by any member
company of the Farmers Insurance Group of Companies applies, the total limit of liability under all the policies shall
not exceed the highest applicable limit of liability under any one policy.

7. Bankruptcy

.

We are not relieved of any obligation under this policy because of the bankruptcy or insolvency of any insured
person.

8. Termination or Reduction of Coverage
a. Cancellation, nonrenewal or reduction of cove.cage:
(1) You may cancel this policy by advising us in writing when at a future date the cancellation is to be effective.
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(2) We may cancel, change the renewal date, or cancel or reduce all or any portion of any coverage by mailing
notice to you, your representative, or any lienholder shown in the policy at the address shown in the
Declru:ations or by delivering the notice:
(a) Not less than 10 days prior to the effective date of such cancellation, reduction,' or change of renewal
date:
{i) For nonpayment of premium, or
(ii) If the policy has been in force less than 60 days.

(b) Not less than 20 days prior to the effective date of cancellation for all other cases.
If we cancel or reduce all or any portion of any coverage, the notice we send you will describe that portion
we are cancelling or reducing.
(3) Our right to cancel is limited only if this policy has been in force for 60 days, or is a renewal. We can cancel
or nonrenew this policy if it has been in effect more than 60 days only if any of the following apply:
(a) You fail to pay the premium when due.
(b) The insurance was obtained through material. misrepresentation.
(c) Any insured person made a false or fraudulent claim or knowingly aided another person in making such

a claim.
(4) You fail to disclose fully your motor vehicle accidents and moving violations, or losses covered under
any automobile physical damage or comprehensive coverage for the preceding 36 months if called for in
the application.
(e) You fail to disclose in the application any information necessary for acceptance or proper rating.
(£) You violate any terms and conditions of this policy.
(g) You, any resident of your household, or any person who regularly and frequently operates your insured
car.
~) has had his or her driver's license suspended or revoked within the 36 months prior to the notice of
cancellation or nonrenewal of coverage.
~) is or becomes subject to epilepsy or heart attacks, and does not produce a physician's certificate
stating that he or she can operate a motor vehicle safely.
~) has an accident or conviction record, physical or mental condition which are such that his or her
operation of an automobile might endanger the public safety.
·
~v) has been convicted, or forfeited bail, during the 36 months immediately preceding the notice of
cancellation or nonrcnewal of coverage for:
(aa) Criminal negligence resulting in death or homicide arising out of the operation of a motor
vehicle.
(ab) assault arising out of the operation of a motor vehicle.
(ac) operating a motor vehicle while intoxicated or under the influence of drugs.
(ad) leaving the scene of an accident without stopping to report it
(ae) making false statements in an application for a driver's license.
(af) theft or unlawful taking of a motor vehicle.
(ag) any felony.
(v) has been convicted of, or forfeited bail for, three or more violations within the 36 months
immediately preceding the notice of cancellation or nonrenewal, of any law, ordinance or regulation
limiting the speed of motor vehicles, or any of the provisions of the motor vehicle laws of any state.
Violations may be re~titions of the same offenses or different offenses.
(vi") has, while this policy is in fotcc, engaged in a preauanged speed contest while operating or riding in

your insured car.
(vii) has, within 36 months prior to the notice of cancellation or noruenewal been addicted to the use of
narcotics or other drugs.

(viii) uses alcoholic beverages to excess.
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(h) Your insured car is:
(i) so mechanically defective that its operation might endanger public safety,
(ii) used in carrying passengers for hire or compensation. This does not include car pools.
(ili1 used in the business of transportation of flammables or explosives.
(iv) an authorized emergency vehicle.
(v) subject to an inspection law and has not been inspected or, if inspected, has failed to qualify within
the period specified under such inspection law.
(vi) substantially changed in type or condition during the policy period, increasing the risk substantially,
or so as to give clear evidence of a use other than the original use.
(4) Part 3 above does not limit our right to add a deductible not exceeding $100 under Coverage F of this policy
as a condition to renewal.
(5) We will not cancel or nonrenew if:
(a) You agree in writing to exclude a person other than you by name from operation ofyout insured car.
(b) You also agree to exclude coverage to yourself for any negligence which may be imputed by law to you,
which may arise out of the maintenance, operation or _use of a motor vehicle by such excluded petson.
Notice of cancellation or nonrenewal for nonpayment of premium must be mailed or delivered to you with the reason
for cancellation or nonrenewal. If cancellation or nonreoewal is for any other circumstance, we will send you the
reason for such cancellation or nonreoewal with the notice or we will send you a statement of your right to request
the reasoo..
A written request must be mailed or delivered to us not less than 10 days prior to the effective date of cancellation.
We will furnish you with a statement giving the reason or grounds for the notice of cancellation.

Nonrenewal
If we mail or deliver a notice of noru:enewal to you, we will send you either the reason for nonrenewal or a statement
of your right to request the reason for such nonrenewal. A written request must be made not less than 15 days prior
to the effective date of nonrenewal.
We will mail to you at the address shown in the Declarations, or deliver to you, notice of nonrenewal not less than 30
days before the end of the policy period, if we decide not to renew or continue this policy.
This provision shall not apply in any of the following cases:
1. You fail to pay the premium when due.
2. We show a willingness to renew.
If your policy is renewed, we still may cancel it at our option, if grounds for cancellation existed before the effective
date of the renewal.
b. Automatic Termination
This policy will automatically terminate at the end of the policy period if you or your representative do not .accept our
offer to renew it. Yow: failure to pay the required renewal premium as we require means that you have declined our
offer.

If other insurance is obtained on yow: insuted car, any similar insurance afforded under this policy for that car will
cease on the effective date of the other insurance.
c. Other Provisions
(1) If different requirements for cancellation acd noru:enewal or term.inatlon of policies become applicable
because of the laws of Idaho, we will comply with those requirements.

(2) Proof of mailing shall be sufficient proof of notice. We may deliver a notice instead of mailing it.
(3) The effective date and hour stated on the notice for cancellation of the entire policy shall become the end of
the policy period.
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(4) The effective date and time stated on the notice for reductions of covemge or cancellation of a portion of the
coverage, shall be the effective date of the change. The notice shall be part of the policy. It is an endorsement.
(5) Termination or change may result in a premium refund. If so, we will send it to you. Our making or offering
of a refund is not a condition of cancellation.
If you cancel, the refund will be computed in accordance with the customaiy short rate table and procedure.
If we cancel or reduce coverage, the refund will be computed on a pro rata basis.

9. No Dupbcation of Benefits
Any amount paid under Coverage E will be applied against any other coverage of this policy applicable to the loss so
that there is no duplication of Coverage E benefits. In no event shall a covetage limit be reduced below any amount
required by law.

Optional Payment Plan on Renewal of Poftcy
If we send you an offer to renew any or all of the coverages in your policy, we will send you a Renewal Premium
Notice. You may pay the premium either in full or in two equal installments.
If paid in installments, we will add a service charge when the policy is renewed.
The first premium installment, including the service charge, shall be payable on or before the policy renewal date. The
second installment shall be payable not later than 60 days after the renewal date.

SPECIAL PROVISIONS
Policy fees which you pay arc not part of the premium, but are fully earned when coverage is effective. They are not
refundable (except as noted in a, and b. below), but may be applied as a credit to policy fees required for other
insurance accepted by us.
a. If we cancel this policy during or at the end of the fu:st policy period, we shall refund all policy fees.
b. If you cancel this policy during or at the end of the fitst policy period because it does not agree with the
application and is not as represented by the agent, we shall refund all policy fees.
This policy shall not be effective unless countersigned on the Declarations Page by a duly authorized representative
of the Company named on the Declarations Page.
The Company named on the Declarations has ~used this policy to be signed by the officets shown below.
FARMERS INSURANCE COMPANY OF IDAHO
MID-CENTURY INSURANCE COMPANY
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Dear Valued Customer,
The endorsement below can eliminate the deductible costs for an auto glass claim.
For no additional charge, we will not apply the deductible for Comprehensive when you
choose to repair rather than replace damaged auto safety glass. If you choose to replace
the glass, however, the deductible will apply. Please read the endorsement for complete
details.
Thank you for choosing Farmers~ If you have any questions, please contact your Farmers
agent who will be happy to help you with this and your other insurance needs.

SAFETY GLASS· WAIVER OF DEDUCTIBLE
PART IV - DAMAGE TO YOUR CAR - COVERAGE F

E1417A
1st Editio11

It is agreed that if a loss to auto safety glass is repaired rather than replaced, the deductible applying to
Coverage F - Comprehensive under Part IV - Damage to Your Car is waived. If the auto safety glass is
replaced, the deductible applying to Comprehensive will remain in force.

This endorsement Is part of your policy. It supersedes and controls anything to the contrary. It Is otherwise
subject to all other terms of the policy.
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ENDORSEMENT AMENDING
DEDUCTIBLE PROVISIONS UNDER PART V

E1301

(E - Z READER CAR POLICY)

1st Edition

It is agreed that provisions contained in Part V - Conditions, Section 8. - Termination or Reduction of
Coverage, which pertain to our right to add a $100 deductible under Coverage For G are deleted and
replaced with the following:
"Subject to any applicable state law, Section 8. does not limit our right to add or increase a deductible
under Coverage F and/or G of this policy as a condition to renewal.•

This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all other terms of the policy.
91,1301 lST EDITION 7-91
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ENDORSEMENT
AMENDING CUSTOMIZING EQUIPMENT EXCLUSION
YOUR E-Z READER CAR POLICY·

E1248

1st Edition

It Is agreed that your policy is amended as follows:
Under PART IV - DAMAGE TO YOUR CAR, Exclusion number 10 is deleted and replaced with:
To a van, pick-up or panel truck due to increased cost of repair or replacement of the following furnishings or
equipment:
a. Special carpeting, insulation, wall covering, furniture or bars.
b. Dining, kitchen and sleeping facilities including enclosures or bathroom facilities.
c. Height-extending roofs.
d. Murals, specials paint and/or methods of painting, decals or graphics.

This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all other terms of the policy.
91,1248 1ST EDITION 9,90
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ENDORSEMENT ADDING REGULAR AND FREQUENT
USE EXCLUSION TO PART II

E121Q
1st Edition

It is agreed that the following exclusion is added to the Exclusions under Part II of your policy.
Uninsured Motorist Coverage (and Underinsured Motorist Coverage if applicable) does not apply to
damages arising out of the ownership, maintenance, or use of any vehicle other than your insured car
(or your insured motorcycle if this is a motorcycle policy), which is owned by or furnished or available
for the regular use by you or a family member.

.

This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all other terms of the policy.
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E12QQ

AMENDED BUSINESS USE EXCLUSION
(Your E- Z Reader Car Policy)

.
1st Edition
It is agreed that Exclusion 6. Under PART I - LIABILITY is deleted and replaced with the following:
Bodily injury or property damage arising out of the ownership, maintenance or use of any vehicle by any
person employed or otherwise engaged in a business other than the business described in Exclusion 5.
This exclusion does not apply to the maintenance or use of a:
a. Private passenger car.
b. Utility car that you own, if rated as a private passenger car, or
c. Utility trailer used with a vehicle described in a. or b. above.
However, this exclusion does apply to any vehicle:

1. While used in employment by any person whose primary duties are the delivery of products or services;
' or,
2. While used in any employment in an emergency occupation on a full-time, part-time, or volunteer basis.
Such occupations include, but are not limited to, Fire Fighting, Ambulance, or Police activities. However,
this exclusion does not apply to the vehicle described in the Declarations or any private passenger car
or utility car with which you replace it.
3. Which is one of a fleet or pool of vehicles which are provided for the use of an insured person in the
course of his or her employment, unless such vehicle is specifically listed in the Declarations.
This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all other terms of the policy.
91-1200 1ST EDITION 4·92
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ENDORSEMENT

SCHEDULE FOR HIGHER
UNDERINSURED MOTORIST LIMITS

1180A
1st Edition

For an additional premium, it is agreed that the following optional limits are added to UNDERinsured
Motorist Coverage C-1, Part II of the policy. We will pay up to the limits of liability shown in the Declarations:
Coverage Designation

Limits

U11

5001500

U12

500,000
Combined Single Limit
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Coverage C • 1 UNDERinsiJred Motorist Coverage

E1179i

1st Edition

For an additional premium it is agreed that UNDERinsured Motorist Coverage C-1 is added to Part II of your
policy.
We will pay all sums which an insured person is legally entitled to recover as damages from the owner or
operator of an UNDERinsured motor vehicle because of bodily injury sustained by the insured person.

Limits of Liability
a. Our liability under the UNDERinsured Motorist Coverage cannot exceed the limits of the UNDERinsured
Motorist Coverage stated in this policy, and our maximum liability under the UNDERinsured Motorist
Coverage is the lesser of:
1. The difference between the amount paid in damages to the insured person by and for any person or
, organization who may be legally liable for the bodily injury, and the limit of UNDERinsured Motorist
Coverage; or

2. The amount of damages established but not recovered by any agreement, settlement. or judgment
with or for the person or organization legally liable for the bodily injury.
b. We will pay up to the limits of liability shown in the schedule below as shown in the Declarations. (Note:
Not all of these limits may be available in your State.)

Coverage Designation

Limits

U1

10/20
15/30
20/40
25/50
30/60 (Not available in Mid-Centyry)
35/70
50/100
100/200
100/300
250/500

U2
U3

U4

us

UG
U7

ua

U9
U10

c. The limit for "each person" is the maximum for bodily injury sustained by any person in any one
occurrence. Any claim for loss of consortium or injury to the relationship arising from this injury shall be
. included in this limit.
If the financial responsibility law of the place of the accident treats the loss of consortium as a separate
claim, financial responsibility limits will be furnished.
d. Subject to the limit for "each person,• the limit for "each occurrence" is the maximum combined amount
for bodily injury sustained by two or more persons in any one occurrence.

Additional Definitions Used In This Part Only
a. Insured person means:

1. You or a family member.
2. Any other person while occupying your insured car or your insured motorcycle.
3. Any person for damages that person is entitled to recover because of bodily injury to you, a family
member, or other occupant of your insured car or your insured motorcycle.
.
But, no person shall be considered an insured person if the person uses a vehicle without having sufficient
reason to believe that the use is with permission of the owner.
b. Motor vehicle means a land motor vehicle or a trailer but does not mean a vehicle:
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1. Operated on rails or crawler-treads.
2. Which is a farm type tractor or any equipment designed or modified for use principally off public roads
while not on public roads.
3. Located for use as a residence or premises.
c. Underinsured Motor Vehicle - means a land motor vehicle when:
1. the ownership, maintenance or use is insured or bonded for bodily injury liability at the time of the
accident; and
2. its limit for bodily injury liability is less than the amount of the insured person's damages.
An underinsured motor vehicle does not include a land motor vehicle:
(a)
(b)
(c)
(d)
(e)
(0

insured under the liability coverage of this policy;
furnished or available for the regular use of you or any family member;
owned by any governmental unit or agency;
which are farm tractors and other off road designed vehicles and equipment;
defined as an "uninsured motor vehicle" in your policy;
which is self insured within the meaning of any financial responsibility law which applies.

Other Insurance
1. We will pay under this coverage only after the limits of liability under any applicable bodily injury liability
bonds or policies have been exhausted by payment of judgments or settlements.
2. The amount of UNDERinsured Motorist Coverage we will pay shall be reduced by the amount of any
other bodily injury coverage available to any party held to be liable for the accident.
3. If any other collectible insurance applies to a loss covered by this part, we will pay only our share. Our
share is the proportion that our limits of liability bear to the total of all applicable limits.
4. We will not provide insurance for a vehicle other than your insured car or your insured motorcycle,
unless the owner of that vehicle has no other insurance applicable to this part.
5. If any applicable insurance other than this policy is issued to you by us or any other member company of
the Farmers Insurance Group of Companies, the total amount payable among all such policies shall not
exceed the limits provided for the single vehicle with the highest limits of liability.
Under Part II of the policy the provisions that apply to Exclusions and Arbitration remain the same and apply
to this endorsement.

This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all other terms of the policy.
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E1167

LOSS OF USE ENDORSEMENT

4th Edition

For an additional premium, we will pay your extra expense arising from any of the options you have
purchased as described in the schedule below and designated in the Declarations. The chosen option
applies when the loss exceeds the deductible amount applicable under PART IV of your E-Z Reader Car
Policy.
OPTION SCHEDULE
COVERAGE
DESIGNATION

COVERAGE DESCRIPTION

K-1

We will pay you $1 O per day while your insured car is in the custody of a garage for
repairs resulting from a collision. The maximum payable is $100. If your insured car is a
total loss (regardless of salvage value) we will pay you $100.

K-2

We will pay you $15 per day while your insured car is in the custody of a garage for
repairs resulting from a Collision or Comprehensive loss. The maximum payable is $300.
If your insured car is a total loss (regardless of salvage value) we will pay you $300. This
option does not cover total theft of your insured car.

K-3

Car Return Expenses: If Coverage K-1, K-2 or K-4 loss occurs more than 50 miles from
your residence, we will pay you for the reasonable and necessary extra expense for
commercial transportation, gasoline, lodging and meals incurred to return your insured
car, after it is repaired, to your residence or destination. The maximum payable for car
return expenses is $200.
We will pay you $25 per day while your insured car is in the custody of a garage for
repairs resulting from a Collision or Comprehensive loss. If your insured car is a total
loss (regardless of salvage value) we will pay you $500.

K-4

We will pay you an amount in excess of the amount paid per day under paragraph 1 of
Supplementary Payments in Part IV of this policy, resulting from total theft of your insured
car. The maximum we will pay for the combined total of paragraph 1 of Supplementary
Payments and K4 is $25 per day.
The maximum payable under K-4 is $500.
K-5

We will pay you $50 per day while your insured car is in the custody of a garage for
repairs resulting from a Collision or Comprehensive loss. If your insured car is a total
loss (regardless of salvage value) we will pay you $1000.
If loss occurs more than 50 miles from your residence we will also pay your car return
expenses for the reasonable and necessary extra expense for commercial transportation,
gasoline, lodging and meals incurred to return your insured car, after it is repaired, to your
residence or destination. The maximum payable for car return expenses is $500.
We will pay you an amount in excess of the amount paid per day under paragraph 1 of
Supplementary Payments in Part IV of this policy resulting from the total theft of your
insured car. The maximum we will pay for the combined total of .paragraph 1 of
Supplementary Payments and KS is $50 per day.
The maximum payable under K-5 is $1,000.

The insurance afforded by this endorsement does not apply to any collision or comprehensive loss
occurring before the effective date of this endorsement as shown in the Declarations.
This endorsement is also subject to the following provisions:
1. Coverage applies only to your insured car other than a private passenger car, utility car, or utility
trailer not owned by you or a family member while being temporarily used as a substitute vehicle.
2. If you are paid under this endorsement, we shall have your rights to seek recovery. You shall do
whatever is necessary to secure such rights. You shall do nothing to prejudice these rights.
3. The premium charged for this insurance is fully earned unless the entire policy is cancelled. (Not
applicable in Michigan).
This endorsement is part of your policy. It supersedes'and controls anything to the contrary. It is otherwise
subject to all other terms of t~e policy.
91-1167 4TH EDITION 1·90
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ENDORSEMENT AMENDING DEFINITION
OF INSURED PERSON UNDER PART I • LIABILITY

E1154

2nd Edition

It is agreed that under Part I - Liability, items 2 and 3 under "Insured Person does not mean:" are amended
to read as follows:
2. Any person, including but not limited to a family member, for bodily injury or property damage arising
from the operation of a vehicle by that person as an employee of the United States Government when the
provisions of the Federal Tort Claim Act apply.
3. Any person, including but not limited to a family member, who uses a vehicle without having sufficient
reason to belie"ve that the use is with the permission of the owner.

This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all other terms of the policy.
91-1174 2ND EDITION 9.93
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ENDORSEMENT AMENDING DEFINITION
OF UNINSURED MOTOR VEHICLE

E11O5G
1st Edition

It is agreed that under Part II - Uninsured Motorist the following changes apply:
1. The words "(Including Underinsured Motorist Coverage)," if shown in the title "Coverage C," are deleted
from the title "Coverage C." (Does not apply to E-Z Reader Motorcycle Policy.)
2. Item 3b of "Additional Definitions Used In This Part Only" is deleted.
3. Paragraph 2 (paragraph 1-Your E-Z Reader Motorcycle Policy) under "Other Insurance" is deleted.
4. The words "Except as provided in paragraph 2 above" (paragraph 1-Your E-Z Reader Motorcycle Policy)
are deleted from paragraph 3 (paragraph 2-Your E-Z Reader Motorcycle Policy) under "Other Insurance."

This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all other terms of the policy.
91-1124 1ST EDITION 1·90
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Dear Valued Customer:
This endorsement attaches to and is part of your policy. It changes the Other Insurance section of Part I Liability in your policy. The change consists of removing the second paragraph in that section, which states.
We will provide for an insured person, other than you or a family member, up to the limits of the
Financial Responsibility Law only.
Removing that paragraph broadens your liability coverage by allowing payment up to the limit ofliability on
the policy.
Thank you for choosing Farmerf; we appreciate your business. Please contact your Farmers agent if you
have a question about this change or your insurance coverage.

ENDORSEMENT AMENDING PART I - LIABILITY

(Your E-Z Reader Car Policy)

E1047A
1st Edition

It is agreed that Your E-Z Reader Car Policy is amended as follows:
PAR~ I Liability, "Other Insurance" is deleted and replaced with the following:

OTHER INSURANCE
If there is other applicable Auto Liability Insurance on any other policy that applies to a loss covered by this
part, we will pay only our share. Our share is the proportion that our limits of liability bear to the total of all
applicable limits.
_A.ny insurance we provide for a vehicle you do not own shall be excess over any other collectible insurance.

If any applicable insurance other than this policy is issued to you by us or any other member company of the
Farmers Insurance Group of Companies, the total amount payable among all such policies shall not exceed
the limits provided by the single policy with the highest limits ofliability.

This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all other terms of the policy.
94-0m ISTEDmOH 3-05
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Dear Valued Customer:
The endorsement below amends Part IV - Damage to Your Car, Limits of Liability section of your
policy to clarify our long standing practice for adjusting claims. We pay the amount needed to
replace or repair lost or damaged property with property of like kind and quality; or with new
property less an adjustment for physical deterioration and/ or depreciation. Property of like kind
and quality includes parts made by the vehicle manufacturer and parts from other sources.
If you have any questions regarding this change or any other insurance concerns, please contact
your Farmers® insurance agent.

E1027A

ENDORSEMENT
AMENDING PART IV • DAMAGE TO YOUR CAR

1st Edition

It is agreed that your policy is amended as follows:
Under Part IV - Damage to Your Car, Limits of Liability, item 1. {Item 2. in AZ, ID, IA, MI, MO, MT, OH,
OK and WI) is deleted and replaced by the following:
1. The amount necessary to repair or replace the property or parts with other of like kind and quality; or with
new property less an adjustment for physical deterioration and/or depreciation. Property of like kind and
quality includes, but is not limited to, parts made for or by the vehicle manufacturer. It also includes parts
from other sources such as rebuilt parts, quality recycled {used) parts and parts supplied by non-original
equipment manufacturers.

This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all other terms of the poller,
91-1029 1ST EDmON 2-98
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E0022

MONTHLV PAYMENT AGREEMENT

1st Edition

In consideration of the premium deposit, we agree to the following:
(1) The policy period is amended to one Calendar month. It will commence with the effective date
shown in the Declarations.
(2) The policy shall continue in force for successive monthly periods if the premium is paid when due.
The premium is due no later than on the expiration date of the then current monthly period.
(3) The monthly premium shall be subject to future adjustment. Such adjustment will apply the then
current rate on the semi-annual or annual anniversary of the policy whichever is indicated in the
Declarations as applicable.

This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all other terms of the policy.
91-0022

1ST EDITION

7-88

1,96

E00221D1

[4798]
000568
GF01039

Policy

s7540
IDAHO

ENDORSEMENT AMENDING PART 111 - MEDICAL
Coverage E- Medical Expense Coverage
Your EZ Reader Car Policy

1st Edition

It is agreed that your policy is amended as described below:
Part III - MEDICAL is deleted and replaced with the following:

PART Ill - MEDICAL
Coverage E- Medical Expense Coverage
We will pay reasonable expenses for necessary medical services incurred within three years from the
date of the accident because of bodily injury sustained by an insured person which was discovered and
treated within one year of the accident.

Additional Definitions Used In This Part Only
As used in this part, insured person means:
1. You or any family member while occupying, or through being struck by, a motor vehicle or trailer,
designed for use on public roads.
2. Any other person while occupying your insured car while the car is being used by you, a family
member or another person if that person has sufficient reason to believe that the use is with permission
of the owner.
Necessary Medical Services means medical services which are usual and customary for treatment of the
injury, including the number or duration of treatments, in the county in which those services are provided.
Necessary Medical Services are limited to necessary medical, surgical, dental, x-ray, ambulance, hospital,
professional nursing and funeral services, and include the cost of pharmaceuticals, orthopedic and prosthetic
devices, eyeglasses, and hearing aids. We will reimburse you for any necessary medical services already
paid by you.
Necessary Medical Services do not include:
1. Treatment, services, products or procedures that are:
a. Experimental in nature, for research, or not primarily designed to serve a medical purpose: or
b. Not commonly and customarily recognized throughout the medical profession and within the United
States as appropriate for the treatment of bodily injury; or
2. The use of:
a. Thermography or other related procedures of a similar nature; or
b. Acupuncture or other related procedures of a similar nature.
3. Purchase, rental cost, or use of:
a. Hot tubs, spas, water beds,
b. Exercise equipment,
c. Heating or vibrating devices, .
d. Furniture or equipment not primarily designed to serve a medical purpose,
e. Memberships in health clubs,
f. Medical reports unless requested by us.
Reasonable Expenses means expenses which are usual and customary for necessary medical services in
the county in which those services are provided. We will reimburse you for any reasonable expenses
already paid by you.

Exclusions ·
This coverage does not apply for bodily injury to any person:
1. Sustained while occupying your insured car when used to carry persons for a charge. This exclusion
does not apply to shared-expense car pools.
2. Sustained while occupying any vehicle while located for use as a residence or premises.
3. Sustained while occupying a motorized vehicle other than a private passenger car or utility car.

so.mo mmmON 10.94
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4. Sustained while occupying or when struck by any vehicle (other than your insured car) which is owned
by or furnished or available for the regular use of you or any family member.

5. Sustained while occupying a vehicle other than the car described in the Declarations while the vehicle is
being used in the business or occupation of an insured person.
6. Due to heart attacks, strokes, and other medical conditions or illnesses not causally related to an accident.
7. Occurring during the course of employment if workers' compensation benefits are required.
8. Caused by war {declared or undeclared), civil war, insurrection, rebellion, revolution, nuclear reaction, ,
radiation, or radioactive contamination, or any consequence of any of these.
9. During active participation in any organized or agreed-upon racing or speed contest or demonstration, or
in practice or preparation for any such contest.
10. Where medical expenses are paid or payable by any governmental entity.

Determination of Coverage
Determination of what are reasonable expenses and/or necessary medical services may be submitted to
an independent medical consultant. Determination as to whether an insured person is legally entitled to
recover, and in what amount shall be made by agreement between the insured person and us. If no
agreement is reached, the decision will be made by arbitration.

Arbitration
If an insured person and we do not agree, (1) that the person is entitled.to recover for medical services, (2)
that the medical services are a result of a covered accident, or (3) as to the nature, frequency, or cost of the
medical services, either that person or we may demand that the issue be determined by arbitration.
In that event. an arbitrator will be selected by the insured person and us. If agreement on an arbitrator
cannot be reached within 30 days, the judge of a court having jurisdiction will appoint the arbitrator. The
expense of the arbitrator and all other expenses of the arbitration will be shared equally. Attorney fees and
fees paid.for the witnesses are not expenses of arbitration and will be paid by the party incurring them.
The arbitrator shall determine (1) if the medical services are as a result of a covered accident, (2) if the
medical services incurred are reasonable and necessary, and (3) the amount of any payment under this part as
determined by this policy.
Arbitration will take place in the county where the insured person· lives. Local court rules governing
procedures and evidence will apply. The decision in writing of the arbitrator will be subject to the terms of
this insurance.

Limit of Liability
Regardless of the number of vehicles insured, insured persons, claims or policies, or vehicles involved in the ,
accident, we will pay no more for medical expenses including funeral expenses, than the limit of liability
shown for this coverage in the Declarations for each person injured in any one accident. In no event shall
the limit of liability for funeral expenses exceed $2,000 each person.

Other Insurance
If there is other applicable automobile medical insurance on any other policy that applies to a loss covered by
this part, we will pay only our share. Our share is the proportion that our limit of liability bears to the total of
all applicable limits.
Any insurance we provide to any insured person for a substitute or non-owned motor vehicle or trailer,
shall be excess over any other collectible insurance.
If any applicable insurance other than this policy is issued to you by us or any other member company of the
Farmers Insurance Group of C_ompanies, the total amount payable among all such policies shall not exceed
the limits provided by the single policy with the highest limits of liability.

Our Right to Recover Payment
When a person has been paid damages by us under this policy and also recovers from another, the amount
recovered from the other will be held by that person in trust for us and reimbursed to us to the extent of our
payment.
·
This condition does not apply if prohibited by state law.
This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all other terms of the policy.
90-7540 1ST EDIIION 10-94
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COMPANY NAME

FARMERS INSURANCE COMPANY OF IDAHO I POCATELLO, IDAHO
: A STOCK INSURANCE COMPANY, HEREIN CALLED THE COMPANY

CERTIFICATE OF INSURANCE

PARTI
INSURED'$ NAME & ADDRESS:

POLlCYNO:

75 16354 25 BS

POLICY EDITION:
EFFECTlVEDATE:
EXPIRATION DATE:

PEGGY B CEDILLO
10702 W ALBANY CT
BOISE ID 83713-9573

O1

06-01-2008
CONTINUOUS UNTILCANCELLBD
EXPIRATIONTIME: 12: 00 NOON Standard Time

ISSUING OFFICE:

AGENT: M. Jay Reinke
AGENTNO: 75 35 388

P. 0. BOX 4820
POCATELLO, ID 83205

AGENTPHONE: (208) 898-8833

DESCRIPTION OF V£Hla£

*

500

r!.

XXX II XXX
I

500
O«urm<e

~

Ocrumnce

XXX

I XXX

10,000

120

500

COV
~llihi!~---.@f
nc
cov
Um.

"'I nc
Me!iml

Tbis certificate is subject to all of the terms, conditions and limitations set fo.rth in the policyQes) and endorsements
attached to it It is furnished as a matter of information only and does not change, modify or extend the policy in any
way. It supersedes all previously issued certificates.

PAUii

ADDITIONAL INSURED ENDORSEMENT

E) )

36

5th Edfllon

We provide the coverages indicated by "COV," or the limit of the Company's liability, on the aboye
Certificate of Insurance. We provide this coverage in respect to the vehicle described above, to the person or
orgacizati.on named below as an additional insured.
This coverage applies only:
.
(1) while the named insured is the owner, or has care, custody, or control of the above described
vehicle, and
(2) when liability arises out of the acts and omissions of the named insured.
.
This cove.rage does n« apply:
(1) where liability arises out of negligence of the additional insured, its agents, or employees, unless the
agent or employee is the named insw:ed, or
(2) to any defect of material, design or workmanship in any equipment of which the additional insured is
the owner, lessor, manufacturer, mortgagee, or beneficiary.
If any court shall interpret this endorsement to provide coverage other than what is stated in the Certificate
of Insurance, then our limits of liability shall be the limits of bodily injury liability and property damage
liability specified by any motor vehicle financial responsibility law of the state, province, or territory where
the named insured resides, as applicable to the vehicle described above.
If there is no such law, our limit of liability 'shall be $5,000 on account of bodily injury sustained by one
person in any one occun:ence and subject to this provision respecting each person, $10,000 on account of
bodily injury sustained by two or more persons in any one occurrence. Our total liability for all damages
because of all property dQtnage sustained by one or more persons or orgaoi2ations as the result of any one
occurrence shall not exceed $5,000.
The insurance afforded by the policy described above is subject to all tetras of the policy and any
endorsements attached to it This endorsement does not increase the limits of the policy.

Upon cancellation or termination of this policy ot policies from any cause we will mail 15 days
~--notice in wridng to ~eNothet interest showtt below.
WELLS PARGO AtJ'l'O ,,
PO BOX 5025 '

CORAOPLIS PA
15108-5025

91-1136 51HBlffiDII 10.87
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COVERAGES -- Indicated by "COV" or the limit of Comp:1ny's liability against each cove1"!lge. "NC" or "NOT COV" means 'NOT
COVERED." "MAX" means "Maximum Deductible."
BODILY INJURY

Bodily Inju,:y Liability

COMPREHENSIVE

P.D.

Property Dam:ige Llabilii.y

COLLISION

Collision - Upset

UNINSURED
MOTORIST

Benefits for Bodily Injw:y Qncluding p,operty
damage coverage if policy issued in New
Meidco) caused by Uninsured Motorists

NON-AUTO

MEDICAL

Medical Expense Iosu=ce, Family Medical
E.'--pensc, and Guest Medical Expense - See
Policy Provision,
If policy contllin; theE-550 No-Fo.ult
Endorsement or No-Fault Cov=ge D, Auto
Medicnl E....-pense Covcmge docs not spply.
Sec Endorsement E-550 (Illinois E-2250) or
Coverage D if applicable. ·

Comprehensive PersOD21 Liability- Each
occurrence.
MediC11l Payments to Others EaehPC%SOn.
Damage to P,operi.y of Others See Policy for Limits per oceutcence.
Towing & Road Service Cove.cage.

NO-FAULT

TOWING
OTHER

Comprehensive Cu Dam:ige

One or more miscellaneous coverages added
by endorsement to tbe policy,

(Applicable only iflienholdc.r is named, and no other Automobile loss payable endorsement is attached to the policy)

It is agreed that any payment for loss or damage to the vehicle described in this policy shall be made on the following
basis:
(1) At ow: option. loss or damage shall be paid as interest may appear to the policyholder and the lienholder shown
in the Declarations, or by repair of the damaged vehicle.
(2) Any act or neglect of the policyholder or a person acting on his behalf shall not void the coverage afforded to the
lienholder.
(3) Change mtitle or ownership of the vehicle. or error in its description shall not void coverage afforded to the
lienholder.
The policy does not cover conversion, embezzlement or secretion of the vehicle by the policyholder or anyone acting
in his behalf while in possession under a contract with the lienholder.
A payment may be made to the lienholder which we would not have been obligated to make except for these teJ:ms.
In such event. we are entitled to all the rights of the lienholder to the extent of such payment The lienholder shall do
whatever is necessa.ty to secure such rights. No subrogation shall impair the right of the lienholder to recover the full
amount of its claim.
We reserve the right to cancel this policy at any time as provided by its terms. In case of cancellation or lapse we will
notify the lienholder a.t the addtess shown in the Decla.rations. We will give the lienholder advan.ce notice of not less
than 10 days from the effective da.te of such cancellation or lapse as respects his interest Mailing notice to the loss
payee is suf.6.cient to effect cancellation.
The following applies as .respects any loss adjusted with the mortgagee interest only:
(1) Any deductible applicable to Comprehensive Coverage shall not exceed $250.
(2) Any deductible applicable to Collision Coverage shall not exceed $250.
91,1136 5lll EDITION 10-07
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IN THE MATTER OF THE·ARBITRATION BETWEEN
PEGGY CEDILLO,
Claimant,
vs.

FARMERS INSURANCE COMP ANY OF
IDAHO,
Respondent.

)
)
)
)
)
)
)
)
)
)
.)

Case No. 81700-0040
PRE-HEARING ORDER NO. 2 RE:
JURISDICTION OF .THE ARBITRATOR
AND PROCEDURAL ISSUES

__________

A pre-hearing telephone conference was held in this matter with the Arbitrator,
Merlyn W. Clark, on April 5, 2012. JON STEELE, Runft & Steel Law Offices, PLLC, appeared
on behalf of the Claimant, PEGGY CEDILLO. JEFFREY A. THOMSON, Elan1 & Burke, P.A.,
appeared on behalf of Respondent, FARMERS INSURANCE COMPANY OF IDAHO.
The teleconference was called for the purpose of discussing the Statement of
Claims submitted by Claimant and the Response to Claimant's Statement of Claims submitted by
Respondent. Respondent objected to certain allegations in the Claimant's Statement of Claims on
the wounds that they violated the Pre-Hearing Scheduling Order No. 1 and the Stipulation o(the
parties dated February 21 and 22, 2012 ("First Stipulation") by revealing certain potentially
prejudicial infonnation that, pursuant to the Pre-Hearing Scheduling Order No. 1 and the First
Stipulation, was not to be revealed to the Arbitrator. Prior to the pre-hearing teleconference, the
Arbitrator informed counsel for the parties in an e-mail that the Arbitrator had not read the
Claimant's Statement of Claims and only the first two pages and the first two lines on the third
page of the Respondent's Response to the Statement of Claims, and had no knowledge of the
j

PRE-HEARThTG ORDER NO. 2 RE JURISDICTION OF TIIB ARBITRATOR AND
PROCEDURAL ISSUES- 1
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potentially prejudicial information. Specifically, the Arbitrator info!Illed counsel that he has no
knowledge of (1) the amount of policy limits under the UTh1 coverage; (2) no knowledge of the
liability insurance limits; (3) no lrnowledge ofUIM policy limits and (4) no knowledge whether
any payments have been made under the liability policy or UTh1 coverage
The Arbitrator received a Stipulation signed by counsel on April 4, 2012 and
April 5, 2012 ("Second Stipulation") on April 5, 2012, prior to the telephone conference. During
the teleconference, counsel for the parties informed the Arbitrator that they believe this
Stipulation resolves the major jurisdictional and procedural issues that are currently in dispute.
Mr. Steele indicated his concept was that a gross award of damages should be determined
pursuant to Idaho law governing pe~sonal injury actions and awarded in an interim award and .
that adjustments wo11:ld be made in the amount of the interim award for prejudgment interest and
subrogation issues prior to issuance of the final award. Mr. Thomson indicated that the interim
award should contain the award of gross damages as would be recoverable under Idaho law in a
personal injury action pursuant to IDJI and that following issuance of the interim award, the
Arbitrator will conduct post-interim award proceedings to determine what, if any, adjustments
would be made in the amount of the interim award for prejudgment interest, set-offs or collateral
sources, and subrogation issues prior to issuance of the final award by the Arbitrator. Counsel
for the Claimant agreed with this procedure.
Counsel for the parties agreed that in light of the fact the Arbitrator has not read
the Statement of Claims and has no lmowledge of the potentially prejudicial information
contained therein, and based on the agreement of the parties to comply with the Pre-Hearing
Order No. 1, the First Stipulation, submitted on February 22, 2012 and the Second Stipulation
that was submitted on April 5, 2012, they would not seek to recuse the Arbitrator.
It was agreed between Counsel that the language of the agreement to arbitrate this
dispute that is contained in the applicable insurance policy denies the Arbitrator jurisdiction or

PRE-HEARING ORDER NO. 2 RE JURISDICTION OF THE ARBITRATOR AND
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authority to award costs of the arbitration or attorney fees to either party. The agreement to
arbitrate provides, in relevant part, that "[t]he expense of the arbitrator and all other expenses of
arbitration will be shared equally. Attorney's fees and fees paid for the witn~sses are not
expenses of arbitration and will be paid by the party incurring them." It was agreed by Counsel
that any claims for costs or fees would have to be pursued in post-award judicial proceedings, if
at all.
It was agreed by Counsel that the original and any copies of the Statement of
Claims submitted March 16, 2012 by Claimant and the Response to Claimant's Statement of
Claims submitted March 29, 2012 shall be returned to counsel an~ the parties will submit new
pleadings which will comply with the Pre-Hearing Scheduling Order No. I, the First Stipulation,
and the Second Stipulation that was submitted to the Arbitrator on April 5, 2012.
Counsel for Claimant indicated that the present schedule may be tight considering
that 6-7 depositions were just scheduled to begin the third week in April and Claimant has not
been able to provide expert witness reports to Respondent. Arbitrator Clark stated that he would
leave it to counsel to work out the details if rescheduling is necessary. He has no objection to
moving dates including the hearing date, provided the parties agree and he is available. If a
disagreement occurs regarding scheduling, counsel shall inform the Case Administrator and
another pre-hearing teleconference will be scheduled.
NOW THEREFORE, BASED UPON THE FORGOING, AND GOOD CAUSE
APPEARING, IT rs ORDERED THAT:
\

1.

The parties shall comply with the agreements of the parties as set forth

2.

The parties shall comply with the terms of the First Stipulation and the

above;

Second Stipulation.

PRE-HEARING ORDER NO. 2 RE JURISDICTION OF THE ARBITRATOR AND
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3.

All provisions of Pre-Hearing Scheduling Order No. 1 shall remain in full

force and effect unless modified by subsequent Order.
IT IS SO ORDERED.
DATED this 10th day of April, 2012.

j
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 10th day of April, 2012, I cause_d to be served a true
copy of the foregoing PREHEARING ORDER NO. 2 RE: JURISDICTION OF THE
ARBITRATOR AND PROCEDURAL ISSUES by the method indicated below, and addressed
to each of the following: ·
·
I

'

Jon Steele
Runfl & Steele Law Offices, PLLC 1020 W. 1':1ain
Street, Suite 400
Boise, ID 83702
jsteele@run'ftsteele.com

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
· _ _ Overnight Mail
_x_E-mail
_ _ Telecopy

J

Jef:frey A. Thomson
Elam & Burke, P.A.
P.O. Box 1539
.
Boise, ID 83701
jat@elamburke.com

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
....JL_E-mail
_ _ Telecopy

PRE-HEARING ORDER NO. 2 RE JURISDICTION OF THE ARBITRATOR AND
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Jeffrey A. Thomson
ELAM & l3UlUCE, l>.A.
251 E. Front St, Ste. 300

P.O. Box 1539
Boise, Idaho 83701

Telephone: (208) 343-5454
Facsimile: (208) 384·5844

jat@elamburke.com
ISB #3380
Attorneys for Farmers Insurance

Company of Idaho
IN RE: MATIER OF ARBITRATION

PEGGY CEDILLO
Arbitration Case No. 81700-0040

and

STIPULATION
FARMERS INSURANCE COMPANY OF

IDAHO
Farmers Insurance Company of Idaho (''Farmers"), by and through its attorney ofrecord,
Jeffrey A. Thomson, and l'eggy Cedillo, by and through her attorney of record, Jon M. Steele
hereby stipulate and agree that any evidence of or information relating to the following matters

be deemed inadmissible and cannot be mentioned or commented upon either before or during the
arbitration:
1.

Any and all evidence, testimony, comments or documents related to the amotlnts

paid (if any) to Peggy Cedillo or her healthcare pro'Viders by Jon Steele (the 1.'l!lderinsu:red
motorist) or his insurer (Progressive) pm·suant to any insurance policy or other assets of Steele.

2.

Any and all evidence, testimony, comments or documents relating to amounts

paid (if any) to Cedillo or her healthcare providers by Fan:ners under its UIM: coverage.
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AIJ.y and all evidence, testimony, comments or documents relating to policy limit

amounts of Steele's (the tmderinsured motorist) insurance policy Ol" Farmers' U1M limits.

4.

Any and all evidence, testimony, c·omments or documents relating to amounts

demanded. by Cedillo in settlement of her claim against Steele (the underinsured motorist), his

insurer (Progressive) or Farmers.
5.

Any and all evidence, testimony, comments or documents that Cedillo was or was

not insured under any health insurance policy.
6.

Any and all evidence, testimony, comments or doct'Lments that Cedillo has or has

not made a prior claim against Farmers or any other insurance carrier. This does not preclude,
however, any evidence, testimony, comments or documents relating to any prior injuries or
treatment.
7.

Any reference whatsoever to attorney fees which might be received by Cedilla's

attorneys.
The parties further stipulate and agree that the following issues are not within the
.Arbitrator's jurisdiction:
1.

Farmers' liability tmdeT its VIM coverage;

2.

Fanners' denial of medical expense coverage to Cedillo;

3.

The enforceability of Farmers' setoff clause found in Endorsement El 179i. The

parties hereby presei:ve l!tld reserve the issue of enforceability of the setoff clause for
determination by the Oistrict Court should Cla:imaut wish to raise that issue. and failure to raise
the issue before the Arbitrator will not be considered a waiver. The parties ftuiher agree that the

Arbitrator has jurisdiction to apply Fan:ners' setoff claiise fmmd in Endorsement E 1l 79i in
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a:rriving at bis Final Award. The enforceability of Farmers' setoff clause found in Endorsement
Ell 79i, e·ven though applied by the Arbitrator in arriving at the Final Awardt is preserved llnd
reserved for determination by the District Court. The parties intend and agree thm: this issue is
•

I

severable despite the presumption in favor of arbitration. The parties agree that this is an issue

outside the scope of this arbitration and that the Arbitrator has no jurisdiction to determine the
enforceability of Farmers· setoff clause;

4.

Any contention of comparative negligence;

5.

Any award of attorney fees and costs; and

6.

Any claim of bad faith.

Claimant further agrees and stipulates that she will not seek a determination by the
Arbitrator of the amount of damages couched in terms of"amountjustly due". The parties·

acknowledge that this is a phrase with meaning and relevance only to the issue of attorney tees to
be preserved for detem1:inatio:o. by the District Court.
Claimant ftuther agrees ~d ?tipula.tes that she will not seek damages for any alleged
injury to her credit as this issue is also preserved and relevant only in the event of a claim of bad
faith.
Claimant further agrees that any claim of privilege relating to·R.ule 503 is withdrawn and

will not be asserted in arbitration.
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DATED this

2__ day of April, 2012.
ELAM & BURKE, P.A .

. Thomson, of the firm

rneys for Farmers ms,1tance
mpany of Idaho
DATED

this_±_ day of April, 2012.
RUNFT & STEELE LAW OFFICES, PLLC

By:_J___.,_/l~---=-~
-=--·Jon M Steele, ofthe firm
Attorneys for Peggy Cedillo
CERTIFICATE OF SERVICE

£_

I HEREB~ CERTIFY that on the
day of April, 201 ~. I caused a true and ~orrect
copy of the foregom.g document to be served as follows:
Jon M. Steele
:R.unft & Steefo Law Offices, PUC
1020 W. Mam Street. Suite 400
'Boise, ldaho 83702

U.S. Mail
_ _ B:a.nd Delivery
_____________;Fderal Express
- ~ - 'FRacsimile-947-2424
Fe"
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i
IN THE MATTER OF THE ARBITRATION BETWEEN

PEGGY CEDILLO,
Claimant,
vs.
I

FARMERS INSURANCE COMPANY OF
IDAHO,
Respondent.

)
)
)
)
)
)
)
)
)
)
.)

Case No. 81700-0040
ARBITRATOR'S FINAL AWARD

________________
I.

INTRODUCTION

This arbitration involves claims for damages under the underinsured motorist provisions
of a policy of insurance that was issued by Respondent, Farmers Insurance Company of Idaho
("Farmers") to Claimant, Peggy B. Cedillo. The claims are disputed by Respondent. The dispute
has been submitted to binding arbitration pursuant to the agreement to arbitrate, which is
contained in the insurance policy. The agreement to arbitrate, the Idaho Uniform Arbitration Act,
Idaho Code§ 7-901, et seq., the Pre-Hearing Orders that were entered by the arbitrator in this
matter, and the Stipulations of the Parties dated February 22, 2012 and April 5, 2012 govem
these proceedings.
An evidentiary hearing was commenced on November 20, 2012 in Boise, Idaho before
the duly appointed arbitrator, Merlyn W. Clark. Claimant, Peggy B. Cedillo, appeared in person
represented by her attorney, Jon M. Steele, Runft & Steele Law Offices, PLLC .. Jeffrey A.
Thomson, Elam & Burke, P.A., appeared with Ron Ramsey, a representative of Respondent, on

EXHIBIT

I
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behalf of Respondent. Oral and documentary evidence was presented by the parties and the
matter was submitted for a decision and interim award.
The Arbitrator's Decision and Interim Award was issued January 16, 2013. The Interim
Award assessed the amount of damages for bodily injury suffered by Claimant in the motorcycle
accident on May 25, ,2008 as follows:
1.

Economic Damages:
$121,700.12

• Medical expenses:

135,000.00

• Lost income:
SUBTOTAL ECONOMIC DAMAGES:
2.

$256,700.12

Noneconomic Damages:
Pain and suffering, loss of quality of life, physical limitations,
Aggravation of preexisting condition and scaring on the
Right hand:

TOT AL INTERIM AWARD:

II.

$150,000.00
$406,700.12

ISSUE FOR DECISION

The parties have agreed "that following issuance of the Interim A ward, the arbitrator will
conduct post Interim Award proceedings to dete1mine what, if any, adjustments would be made
in the amount of the Interim Award for prejudgment interest, setoffs or collateral sources and
subrogation issues prior to issuance of the final award by the arbitrator." (Prehearing Order No.
2.) This is.the Final Awa~d that assesses the amounts for adjustments in the amount of the
Interim Award.
The parties, through their respective counsel, submitted memoranda and exhibits stating
the positions of the parties with respect to adjustments to be made in the Interim Award. A
hearing was held on February 26, 2013, during which counsel for the parties presented oral

ARBITRATOR'S FINAL AWARD - 2
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arguments in supp01t of their respective positions. The matter is now fully submitted ~or entry of
the Final Award.
Because the insurance clause in the insurance policy that covers Claimant expressly
provides that ".[t]he expense of the arbitrator and all other expenses of arbitration will be shared
equally" by the parties and "[a]ttomey's fees and fees paid for the witnesses are not expenses of
arbitration and will be paid by the party incurring them," this Arbitrator has no authority to
award expenses of arbitration or attorney fees and costs to either party in this proceeding.

ID.

A.

FACTS, ANALYSIS AND DECISIONS

Adjustments for Payments Made on Behalf of the Tortfeasor, Mr. Steele.
1.

Payments by Prog·ressive Insurance. Progressive paid Claimant $100,000 plus

medical payment coverage benefits of $5,000 on behalf of its insured, Mr. Steele. Farmers is
entitled to credit for the amounts paid by Progressive. The Interim Award does not factor in these
payments and it must be adjusted to do so.

2.

UIM Payments by Farmers. Farmers paid Claimant UIM benefits of $25,000 on

August 25, 2009 and an additional $155,000 in UIM benefits on October 18, 2012, for which
Farmers is entitled to credit. The Interim Award does not factor in this payments and it must be
adjusted to do so.

3.

Adjustment for Contractual Reductions. The medical "cost" summary

submitted by Claimant was for the amount billed by the caregivers. The evidence establishes that
the amount billed for some of the medical expenses was reduced prior to payment. To avoid a
"windfall" Claimant is entitled to recover only th_e amount of medical expenses actually paid.
The Intelim Award disallowed the charges incurred at Boise Physical Medicine and
Rehabilitation Clinic and reduced the charges of (1) Idaho Neurological for K. Little, (2) Idaho

ARBITRATOR'S FINALAWARD-3
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Neurological for C. Mack, (3) Anesthesia Associates and (4) St. Luke's for charges related to the
Febrnary ,15, 2012 surgery by 25%. Contractual adjustments for the services provided by these
entities were reduced proportionately. Respondent has submitted evidence that supports a
finding that the amount of contractual adjustments made to the amount billed, minus the 25%
reduction for those charges having contractual adjustments, totals $19,234.81. (See Kathryn
Brandt Affidavit, 'II 7 and Ex. A attached thereto.) The Arbitrator finds and concludes that the
Interim Award should be reduced by this amount. ·

4.

Adjustment for Further Reductions to Medical Expenses Awarded Due to
25 % Apportionment for C5-C6 Preexisting Condition.

In calculating the Interim Award, the Arbitrator appori~oned 25% of the cost of the C5C6 treatment to Claimant's preexisting condition. (Arbitration Decision and Interim Award, p.
33.) Based on that finding the Arbitrator reduced by 25% the medical expenses associated with
treatment of the C5-C6 medical issue. The following medical expenses were not reduced but the
evidence indicates that they are also related to treatment of Claimant's C5-C6 disk and should be
reduced by 25%.

,

a. .

Febrnary 8, 2012, St. Al's bill in the amount of $1,036.00, portions ofExs. 17 and
40 show that this bill is related to the pre-exiting preparation for C5-C6 surgery.
25% of the $1,036.00 in medical expenses results in a reduction of $259.00.

b.

Physical Therapy of Idaho. Exhibit 50 shows that the physical therapy was for
both the C5-C6 and the C7-Tl issue. Attributing 50% of this $2,893.00 bill
(Exhibit 24)) to C5-C6 and reducing that amount by 25% results in a further
reduction of $361.63.

c.

Idaho Sports Medicine treatment from April 27, 2010 to November 18, 2011.
Exhibit 32 shows that part of the treatment given relates to C5-C6, including a
right C6 nerve block. Apportioning the $3,003.00 bill (Ex. 11) one-half to C5-C6
and one-half to the shoulder and making a further reduction of 25% equals a
reduction of $375.38.

d.

Primary Health visit on September 9, 2011. Exhibit 39 shows that this visit was
for the C5-C6 problem. A reduction of 25% to the $113.00 bill equals $28.25.

ARBITRATOR'S FINAL AWARD - 4
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e.

Intermountain Medical Imaging. Exhibit 12 shows that on October 3, 2011 the
imaging was related to C5-C6. A 25% reduction of the $1,206.80 bill equals
$301.70.

f.

St. Luke's visit dated January 11, 2012. Portions of Exhibits 20 and 45 show that
this visit was for the C6 nerve root block. The $1,221.58 bill should be reduced by
25% leading to a further reduction of $305.40.

The total reductions due to the application of the 25% apportionment calculated above is
$1,631.36. The Arbitrator finds and concludes that this correction shou!d be made to the Interim
Award. It reduces the Interim Award $1,631.36.

5.

Payments Purportedly Made by Mr. Steele.

So1:11e argument has been presented that the Arbitrator should also credit Farmers with
any payments that were made by Mr. Steele directly to Claimant's caregivers. There is no
evidence tl1at allows the Arbitrator to make this calculation. Moreover, some of the purported
payments were allegedly made while Mr. Steele and Claimant were married, and thus were likely
made from community funds, which would entitle her to recover such payments or include them
in her claim against Farmers.

6.

Adjustment for Award of "A Caring Hand" Bill.

The Arbitrator awarded medical expenses in the amount of $668.00 for a bill from "A
Caring Hand." (See Ex. 21.) The Arbitrator finds that the award of this amount is not supported
by the evidence and the amow1t of $668.00 minus the 25% reduction already applied by the
Arbitrator of $167.00 should be reduced from the Interim Award in the amount of $501.00.

7.

The Regence Blue Shield Subrogation Interest.

The subrogation claim of Regence Blue Shield is a matter between Regence Blue Shield
and Claimant. It is not within the jurisdiction of the Arbitrator to make any adjustment for this

ARBITRATOR'S FINALAWARD-5
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subrogation claim. Moreover, the Arbitrator has no jurisdiction or authority to direct how
payment of the Regence claim should be made and will not attempt to do so.

8.

Collateral Source Rule.

Respondent, through its counsel, has infonned the Arbitrator that Respondent is not
seeking an offset under the collateral source rule in this proceeding and it will not be considered
by the Arbitrator in this Final Award.

9.

The Adjusted Interim Award.

The Interim A_ward must be reduced by the amount of payments made by Progressive on .
behalf of Mr. Steele ($105,000.00); the amount of the prior UIM payments made by Farmers
($180,000.00); the amount of the contractual adjustments made to the medical expenses
($19,234.81); the amount represented by a uniform application of the 25% apportionment to all
C5-C6 related medical expenses ($1,631.36); and the amount of the adjustment for the "A Caring
Hand" bill ($501.00). The Arbitrator finds that after making the adjustments, the adjusted Interim
Award is $100,332.95 plus the award of prejudgment interest.

B.

Prejudgment Interest.
1.

Commencement of Prejudgment Interest. An award of prejudgment interest

upon a claim for underinsured motorist ("UIM") benefits is governed by Idaho Code§ 28-22-104
and Greenough v. Farm Bureau Mutual Insurance Company of Idaho, 142 Idaho 589, 130 P.3d .
1127 (2006). Section 28-22-104 provides, in relevant part, that when there is no express contract
in writing fixing a different rate of interest, interest is allowed ~t the rate of twelve cents (12¢) on
the hundred by the year on money after the same becomes due.
In Greenough, the Idaho Supreme Court stated that under Idaho Code§ 28-22-104,
prejudgment interest can be awarded as a matter of law from the date the sum became due in
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cases where the amount claimed, even though not liquidated, is capable of mathematical
'

.

computation. The Court further stated that in insurance cases money becomes due as provided
under the express terms of the insurance contract; therefore, the insured is not entitled to
prejudgment interest until he or she complies with the applicable contract provisions.

Greenough, 142 Idaho at 592, 130 P.3d at 1130.
The Greenough Court held that prejudgment interest began to accrue sixty days after
submission of sufficient proof of loss, not on the date of the accident, because the applicable
insurance policy required payment :within 60 days after receipt of a signed, sworn proof of loss.
'

'

The Greenough Court also held that a submitted proof of loss is sufficient when the insured
provides the insurer with enough information to allow the insurer a reasonable opportunity to
investigate and determine its liability and that the amount of information that should be provided
in a proof of loss is proportional to the amount reasonably available to the insured. When
enough information is provided in a proof of loss, the insurer is obligated to investigate and/or
determine its rights and liabilities in a fair and accurate manner. Greenough, 142 Idaho at 593,
130 P.3d at 1131.
The policy of insurance that was issued to Claimant contains no provision requiring a
proof of loss to initiate a claim under the policy. Thus, adopting the rationale of the Greenough
decision; it is the finding and conclusion of this Arbitrator that prejudgment interest began to
accrue in this case when Claimant provided the insurer with enough information to allow the
insurer a reasonable oppmtunity to investigate and determine its liability.
Claimant notified Faimers of her underinsurance claim on June 5, 2009. On that date,
she advised Faimers that she had made a demand for Mr. Steele's policy limits of $100,000 and
that she would be making a claim under her policy of underinsurance. On June 17, 2009,
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Farmers acknowledged the receipt of Claimant's demand letter to Mr. Steele's insurer and notice
that she sought Mr. Steele's policy limits.
On July 9, 2009, Claimant advised Farmers that she had settled her claim against Mr.
Steele for his policy limits of $100,000. Claimant, by Farmers' letter dated July 27, 2009, was
then directed to con-espond with Mr. Ron W. Ramsey, Senior General Adjuster for Farmers. On
July 28, 2009, Claimant by letter addressed to Mr. Ramsey, again advised Farmers that she had
settled her claim against Mr. Steele for his policy limits of $100,000 and an additional $5,000 in
medical coverage. She informed Farmers that her medical records and reports which documented
her injuries had previously been submitted to her local agent, Mr. Jay Reinke. She also enclosed
a copy of her demand letter to Progressive N01thwest Insurance, Mr. Steele's insurer, the Full
Release of All Claims with Indemnity against Mr. Steele, and her previous letters addressed to
Farmers Insurance. She also informed Farmers that her medical expenses at that time totaled
$53,048.62. She stated "[i]n light of my continuing pain, discomfort, ongoing medical treatment,
the effects upon my daily life, and my future life expectancy, I hereby demand that you pay me
policy limits [$500,000] and medical coverage." She stated that the enclosed documents had all
been previously delivered to Farmers Insurance, contained a detailed account of her injury,
medical care, medical expenses, her painful recovery and her damages. She also informed
Farmers that she and Mr. Steele were then man-ied and that she understood Farmers would
conduct an investigation of Mr. Steele's financial condition before resolving her claim. She
asked that the claim be resolved within the next thirty days. (See letter to Mr. Ron Ramsey,
Farmers Insurance, dated July 28, 2009.) By letter dated July 29, 2009, from Farmers to
Claimant, Farmers acknowledged receipt of her claim for injuries arising from the accident on
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May 25, 2008, while riding as a passenger on a motorcycle driven by Mr. Steele. Her claim for
medical expenses was denied.
Subsequently, following further investigation, Farmers sent Claimant a check for $25,000
with a letter dated August 25, 2009. In the letter, Farmers explained that the check represented
Farmers' valuation of the amount due Claimant under the Underinsured Motorist coverage of her
policy based upon her letter dated July 28, 2009 and the information provided. Farmers infonned
Claimant that she had provided no information about a wage loss claim, so none was included in
the valuation. Farmers informed Claimant that she could submit additional information for its
consideration. Farmers also claimed an offset for the settlement funds paid by Progressive
Insura~ce_ Company, Mr. Steele's insurer for Bodily Injury coverage and medical payments of
.,

$5,000. (See Letter dated August 25, 2009.)
Claimant asserts that the date for commencement of prejudgment interest on her claim is
August 25, 2009. Based on the foregoing facts, this Arbitrator finds that Claimant provided
enough information to obligate Farmers to investigate and determine its rights and liabilities in a
fair and accurate manner prior to and with her letter dated July 28, 2009, and concludes as a
matter of law that prejudgment interest began to accrue in this case on August 25, 2009, which is
the date that Farmers provided Claimant with its valuation of the amount due under· the
Underinsured Motorist ~overage of her policy.
Respondent's contention that Claimant should be required to file a new proof of loss for
each surgery she received is rejected. No such requirement is imposed by law or the insurance
contract that was issued to Claimant and there is no public policy reason why a new proof of loss
should be required for each new medical procedure received by Claimant.

ARBITRATOR'S FINAL AWARD - 9
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2.

Methodology for Calculation of Prejudgment Interest.

This Arbitrator cannot accept Claimant's contention that the award of prejudgment
interest applies to the damage award of $406,700.12 commencing on the proof of loss date,
August 25, 2009, because it would not account for payments that were made by Progressive or
by Fanners. Claimant cites American Foreign Insurance Company v. Reichert, 140 Idaho 394,
400, 94 P.3d 699, 705 (2204) as authority for her contention. This Arbitrator was the arbitrator in
· the Reichert case. In Rkhert the arbitrator was restricted under the terms of an agreement
between the pruties that prevented the arbitrator in Reichert from considering the worker's
compensation offset and subrogation issues in the calculation of prejudgment interest. In

Reichert the arbitrator e1Toneously included the issues in the c_alculation of the final ~ward. The
Supreme Court held that the Reichert arbitrator lacked jurisdiction to do so because of the
restrictive agreement. No such agreement or restriction applies in this case that is now before the
Arbitrator. In this matter, the parties have agreed to allow the Arbitrator to consider these issues
in determining the Final Award.
As noted by Respondent in its Response to Claimant's Bri½f in Support of Final Award,

Reichert supports Farmers' position that prejudgment interest is calculated on the Final Award
and from a date that avoids a windfall to the Claimant. In Reichert, because the Arbitrator did not
have jurisdiction 9ver the issues, the district court was tasked with handling the issues of the
worker's compensation offset and subrogation. 140 Idaho at 404, 94 P.3d at 709. The Supreme
Court upheld the district court's prejudgment interest calculation, ruling that offsets for money
already received shall be deducted from the arbitration award and the prejudgment interest shall
be recalculated based on a reduction to the gross award of the amounts paid by the worker's
compensation insurer. 140 Idaho at 402, 94 P .3d at 707. The _Supreme Court noted that the
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purpose of the offset provisions is consistent with the public policy against double recovery and
these provisions are valid. 140 Idaho at 400, 94 P.3d at 705. The Court concluded that recovery
of prejudgment interest on amounts paid would result in a windfall to the insured. Id.
Section 28-22-104 provides that interest is allowed at the rate of twelve cents on the
hundred by the year on "money after the same becomes due." (LC.§ 28-22-104(1)2.). Thus, it is
incumbent on this Arbitrator to determine when payments were due from Farmers to Claimant
and the amounts thereof as interest accrued on said amounts. In other words, Claimant was
entitled to interest on the money that was owed to her by Farmers and unpaid from the dates it
was due and owing, but unpaid, to the extent that said amounts are capable of mathematical
computation. (See Dillon v. Montgomery, 138 Idaho 614,617, 67 P.3d 93, 96 (2003).)
The policy of insurance at issue in the setoff clause provides that the amount owed to
Claimant under the UIM coverage is the amount of damages established but not otherwise
recovered from the person legally liable for the bodily injury. (See Insurance policy, p. 8,
Endorsement El 179i.) Thus, logic dictates that the determination of the amounts due and owing
to Claimant under the UIM coverage for the purpose of computing prejudgment interest, are any
amounts that accrue over and above the payments of $105,000 that were made by the insurer for
Mr. Steele. In other words, the payments made by Mr. Steele's insurer must be taken off the
front end of the Farmer's obligation rather than the back end, i.e., the Final Award, as proposed
by Claimant. Thus, the obligation of Farmers to pay the medical expenses of Claimant did not
begin to accrue until the unpaid medical expenses exceeded $105,000. Also, Farmers is entitled
to credit for payments made by Farmers as of the date the two payments were actually made.
Claimant has asserted that this setoff clause is not enforceable and should not be applied
by the Arbitrator. The Arbitrator is not persuaded that the rationale of the Cotllt in Talbot v.
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Fanners, 133 Idaho 428, 987 P.2d 1043 (1999) is applicable in this case because the facts of this
case are distinguishable from those in Talbot. Moreover, the parties have agreed by stipulation
that the Arbitrator does not have jurisdiction to determine the validity/enforceability of the setoff
provision found in Endorsement El 179i of the policy at issue. The parties stipulated to "reserve
the issue of enforceability of the setoff clause for determination by the District Court should
Claimant wish to raise that issue.... " The parties further agreed that "the Arbitrator has
jurisdiction to apply Farmer's setoff clause found in Endorsement El 179i in arriving at his Final
Award. (See Stipulation dated April 5, 2012, pp.2-3.) Thus, the Arbitrator will apply the set off
provision in determining the Final Award.
Because it is not feasible to calculate the accmed amounts due for each and every invoice
Claimant received as of the date of receipt thereof, the Arbitrator will not attempt to do so.
Rather, the Arbitrator will calculate the prejudgment interest based on an adjusted amount of the
final award from the date of the proof of loss less the payments that were received by Claimant
as of the dates such payments were received by Claimant.

3.

Calculation of Prejudgment Interest.

The Interim Award after the adjustments are made to reduce the Interim Award for the
contractual adjustments made to the medical expenses ($19,234.81); the amount represented by a
uniform application of the 25% apportionment to all C5-C6 related medical expenses
($1,631.36); and the amount of the adjustment for the "A Caring Hand" bill ($501.00) is
$385,784.01, the "Initial Amount" for calculating prejudgment interest.
Payments were received from Progress Insurance Company by Claimant in the am?unt of
$105,000.00 prior to the date of proof of loss, reducing the Initial Amount to $280,784.01. A
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payment of $25,000.00 was received by Claimant from Farmers on August 25, 2009, the date of
proof of loss, which further reduces the Initial Amount to $255,784.01.
The Arbitrator finds and concludes that prejudgment interest at the rate of 12% per
annum commenced on the Initial Amount of $255,784.01 and accrued at the rate of 12% p~r
annum from August 25, 2009 to October 18, 2012 (1,150 days), when Claimant received a UIM
payment from Farmers of $155,000, which reduced the Initial Amount to $100,784.01.
Prejudgment interest at the rate of 12% per annum accrued on the reduced Initial Amount of
$100,784.01 from October 18, 2012 to the date of the Final Award, April 30, 2013 (194 days).
The amount of prejudgment interest from August 25, 2009 to October 18, 2012 is

.

$96,707.38. The amount of prejudgment interest from October 18, 2012 to April 30, 2013 is
$6,428.08. The total amount of prejudgment interest is $103,135.46.

IV.

CONCLUSION AND FINAL AWARD

The Final Award to Claimant against Farmers is TWO HUNDRED THREE
' THOUSAND FOUR HUNDRED SIXTY-EIGHT DOLLARS AND FORTY-ONE CENTS
($203,468.41).
Prejudgment interest at the rate of twelve percent per annum ( 12 %) shall continue to
accme on the adjusted Interim Award of $100,332.95 until the Final Award is affirmed by a
Judgment or paiq, whichever sooner occurs.

IT IS SO ORDERED.
DATED this 29th day of April, 2013.
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.
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 29th day of April, 2013, I caused to be served a true·
copy of the foregoing ARBITRATOR'S FINAL AWARD by the method indicated below, and
addressed to each of the following:
·
Jon Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, ID 83702
jsteele@runftsteele.com

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
_x_E-mail
_ _ Telecopy

Jeffrey A. Thomson
Elam & Burke, P.A.
P.O. Box 1539
Boise, ID 83701
jat@elamburke.com

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
_x_E-mail
_ _ Telecopy

ARBITRATOR'S FINALAWARD-14
81700-0040:5768 I32. I
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DEC 11 2013

~~L. RUNFf (ISB # 1059)
'9tiN M. STEELE (ISB # 1911)
R~.& ST;EELE LAW OFFICES, PLLC

1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
·Fax: (208) 343-3246
Email: JSteele@rimftsteele.com

CHRISTOPHER D. RICH, Clerk
By JANINE KORSEN .

COPY REC.EIVED

DEPUTY

. DEC 1 9 2013
~OHNSON LA\iv GROUP

Attorneys for Peggy Cedillo

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
P~GGY CEDILLO, an individual,
Plainti~

vs.
FARMER~ INSURANCE COMPANY OF
ID.AHO,
Defendant.

)
)

)
)
)
)
)

. CASE NO. CV OC 1308697

JUDGMENT

'

)
)
)
)

Plaintiff's Motion for Confirmation of Arbitration Award and Motion for Award of
.
.
Costs, Attorney Fees and Prejudgment Interest and Defendant's Motion for Modification and/or

Correction of Arbitration Award and Defendant's Motion to Disallow Costs and Attorney
Feeshaving come before this Court, and the Court hav~g entered its Memorandum. Decision and
Order on Motions on Arbitration Award on November 14, 2013,

IT IS ORDERED, ADJUDGED and DECREED:
1. That the Arbitrator's Amended Final Award is confirmed.
2. That Defendant owes $5,608.30 on the unpaid balance of the Interim Award.

3. That Defendant owes $132.48 in interest through November 22, 2013.
4. That Plaintiff is awarded attorney fees in the amount of$121,007.23
JUDGMENT-Page I
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Judgment is entered against Defendant Farmers Insurance Company of Idaho· for a total
of $126,748.01

.

. J)ll..~pih

DATED this\o/nday_ of--We•1emaei: 2013.

LYNN G. NORTON
HONORABLE LYNN NORTON
District Judge

RULE 5400-CERTIFICATE

With respect to the issues detemtined by the above judgment or order it is hereby CERTIFIED,
in accordance with Rule 5 ~ 1.-R.C.-P., that the court has determined that there is no just reason
for delay of the entry of a final judgment and that the court has and does hereby direct that the
above judgment or order shall be a final judgment upon which execution may issue and
an appeal may be taken as provided by the Idaho Appellate Rules.

DATEDthis

]Ofn

dayof~bfb

, 2013. ·

LYNN G. NORTON .
HONORABLE LYNN NORTON
District J1:1dge

JUDGMENT-Page 2
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The undersigned hereby certifies that on this / {
day o f ~ e f 2013, a true and correct
copy of the foregoing JUDGMENT was served upon opposing counsel as follows:
Jon M. Steele
Ru.nft & Steele Law Offices, PLLC
1020 W. Main St., Suite 400
Boise, ID 83702
Attorney for Peggy Cedillo
Jeffrey A. Thomson
ElamBurke ·
251 E. Front St., Ste 300
Boise, ID 83702
Attorney for Farmers Insurance
Company OfIdaho
·
Peter J. Johnson
Johnson Law Group
103 E. Indiana Suite A
Spokane, WA 99207-2317
Attorney for Farmers Insurance
Company OfIdaho

j,.__usMaiI
_ _ Personal Delivery
Facsimile

Y-_usMail
_ _ Personal Delivery
Facsimile

'i_usMail
_ _ Personal Delivery
Facsimile

,"f'

·~"""'";·-0--~~

By:._ _J_AN_.l_N~_.----:~_K_O_'f-1-~_
..
Cferk' of Court.

'•

~~1

.•
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NO-----=Fl:-.-=LE~P-+L---::::~?Q~::::::A.M.

JOHN L. RUNFT (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFT & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83 702
Phone:(208)333-9495
Fax: (208) 343-3246
Email: JSteele@runftsteele.com

.a ..,_,,.,. .. B.M....,:u....;_.,._____._

NOVO 5 2015
CHRISTOPHER D. RICH, Clerk
By SANTIAGO BARRIOS
DEPUTY

Attorneys for Peggy Cedillo

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO, an individual,
Plaintiff,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

)
)
)
)
)
)
)
)
)
)

CASE NO. CV OC 1308697

MOTION FOR SUMMARY
JUDGMENT CONCERNING
UNENFORCEABILITY OF OFFSET
CLAUSE
,

).
COMES NOW the Plaintiff, Peggy Cedillo, by and through her attorney of record Jon M.
Steele, and hereby moves this court for summary judgment concerning unenforceability of offset
clause.
This Motion is made pursuant to Idaho Rules of Civil Procedure 56, and is supported by
the Brief in Support of Motion for Summary Judgment Concerning Unenforceability of Offiet

Clause and Declaration of Jon M Steele in Support of Plaintiff's Motion for Summary Judgment
Concerning Unenforceability of Offiet Clause and in Opposition to Defendant's Motion for
Summary Judgment, filed contemporaneously herewith.

.

I.

.

..

:,!' •

.
.__.-

~

\ ~l ,' .

.., ...... ,, .. J

MOTION FOR SUMMARY JUDGMENT CONCERNING UNENFORCEABILITY OF
OFFSET: CLAUSE - Page 1
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DATED this

s~

day of November 2·015.
RUNFT & STEELE LAW OFFICES, PLLC

JON M. STEELE
Attorney for Plaintiff

MOTION FOR SUMMARY JUDGMENT CONCERNING UNENFORCEABILITY OF
OFFSET CLAUSE - Page 2
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•
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•

CERTIFICATE OF SERVICE

Sr,..,

The u~dersigned hereby certifies that on this
day of November 2015, a true and
correct copy of the foregoing MOTION FOR SUMJ.VIARY JUDGMENT CONCERNING
UNENFORCEABILITY OF OFFSET CLAUSE was served upon opposing counsel as
follows:
Jack Gjording
Julianne Hall
Gjording & Fouser, PLLC
th
121 N. 9 St., Suite 600
P.O. Box 2837
Boise, iD 83701
Attorney for Farmers Insurance Company
Ofldaho

Via Facsimile
~ Via Personal Delivery
Via U.S. Mail
Via E-mail

RUNFT & STEELE LAW OFFICES, PLLC

_J
By: _ _---'---+--+---+----='~----Attorney for Peggy Cedillo

MOTION FOR SUMMARY JUDGMENT CONCERNING UNENFORCEABILITY OF
OFFSET CLAUSE - Page 3
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FILED ' .
:
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NOVO 5 2015

JOHN L. RUNFf (ISB # 1059)
JON M. STEELE (ISB # 1911}
RUNFT & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: JSteele@runftsteele.com

CHRISTOPHER 0. RICH, Clerk
By SANTIAGO BARRIOS
DEPUTY

Attorneys for Peggy Cedillo

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO, an individual,
Plaintiff,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV OC 1308697

BRIEF IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT
CONCERNING UNENFORCEABILITY
OF OFFSET CLAUSE AND IN
OPPOSITION TO DEFENDANT'S
MOTION FOR PARTIAL SUMMARY
JUDGMENT

Plaintiff Cedillo ("Cedillo") respectfully submits the following brief in support of her

Motion for Summary Judgment Concerning Unenforceability of Off.set Clause and in opposition
to Defendant's Motion for Partial Summary Judgment.

I.
INTRODUCTION

On February 2, 2012, Mr. Merlyn Clark was appointed Arbitrator in this matter. He was
asked to resolve Cedillo's underinsurance claim for bodily injury damages suffered by her in a
motorcycle crash on May 25, 2008.

Cedillo had purchased a contra~t of insurance from

Defendant Farmers Insurance Company of Idaho ("Farmers") which included underinsurance
motorist coverage in the amount of $500,000. See, Declaration of Jon M Steele in Support of
BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT CONCERNING
UNENFORCEABILITY OF OFFSET CLAUSE AND IN OPPOSITION TO DEFEND~SR
MOTION FOR PARTIAL SUMMARY JUDGMENT-Page 1
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u IGI NA L

Motion for Summary Judgment Concerning Uneeforceability of Offset Clause and in Opposition
to Defendant's ~Motion for Partial Summary Judgment (hereafter "Declaration of Steele")
Exhibit A, Cedillo's Insurance Contract with Farmers.
Insurance contracts are a labyrinth of provisions that can be nearly impossible for a lay
person to understand. Typically, insurance contracts provide coverage but then take it away with
a multitude of exceptions and definitions.

Often, the contract provides exceptions to the

exceptions themselves; thus, giving coverage back again. Following the insurance company's
winding path of providing coverage, limiting coverage, and then giving it back through
exceptions to those limitations is a daunting challenge for even the most experienced legal mind.
Both parties have moved for summary judgment concerning Farmers' reduction of UIM
coverage by $105,000. The language of the insurance contract is undisputed. This Court, based
upon that contract language, has three choices.

First, it can determine that the policy is·

unambiguous and that it provides that Cedillo is not entitled to the policy limits of her UIM
contract unless it is reduced by other insurance she has received.

Second, the Court can

determine the policy unambiguously provides that Cedillo is entitled to her UIM coverage
without limitation by other insurance received.

Or, the Court can find that the policy is

ambiguous, thereby concluding the policy should be interpreted in the manner most favorable to
Cedillo, allowing for unreduced coverage. Cedillo asks this Court to find that she is entitled to
the unadjusted limits of her UIM coverage under either option two or three above.
Cedillo's position in this lawsuit is that no ambiguity exists and that the plain language of
the policy provides Cedillo with UIM coverage of $500,000 with no reductions. The only
additional fact relevant to the Court's decision is that Cedillo was injured while on a vehicle she
did not own.
BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT CONCERNING
UNENFORCEABILITY OF OFFSET CLAUSE AND IN OPPOSITION TO DEFENDANT'S
MOTION FOR PARTIAL SUMMARY JUDGMENT - Page 2
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II.
STATUS OF THE CASE

This action was commenced on May 13, 2013 with the filing of the Petition for

Confirmation of Arbitration Award and Award of Attorney Fees (hereafter "Petition").
Paragraph 15 of the Petition is the parties' stipulation reserving the enforceability of Farmers
offset clause found in E 1179i for determination by this Court.
Count

II

of

the

Petition

1s

entitled

"Farmers

Set-Off

Clause

is

Inapplicable/Unenforceable." This cause of action is set out in paragraph 20-28 of the Petition.

The prayer for relief found at page 6 of the Petition states the following:
"WHEREFORE, Cedillo prays for Judgment against Farmers as follows:
2. As to Count II that the Court issue its ruling that Defendant's set-off
clause is unenforceable and that as a result Cedillo is entitled to an
additional $105,000 plus prejudgment interest."
On August 16, 2013, Cedillo filed her First Amended Petition for Confirmation of

Arbitration Award, Award of Attorney Fees, Unenforceability of Off-set Clause and Bad Faith
(hereafter "First Amended Petition").
The parties' stipulation concerning El 179i is found at paragraph 18 of the First Amended

Petition.

Count

III

1s

entitled

"Farmers

Set-off

or

Offset

Clause

is

Inapplicable/Unenforceable." This cause of action is detailed in paragraphs 34-47 of the First

Amended Petition. The prayer for relief concerning the offset clause is found in paragraph 3 at
pages 12-13.
Farmers Answer, filed on September 9, 2013, admits paragraph 16, 41, and 42 of
Cedillos's First Amended Petition.

Paragraph 16 of the First Amended Petition states the

following:

BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT CONCERNING
UNENFORCEABILITY OF OFFSET CLAUSE AND IN OPPOSITION TO DEFENDANT'S
MOTION FOR PARTIAL SUMMARY JUDGMENT-Page 3
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16.

On April 5, 2012 Cedillo and Farmers entered into the Stipulation attached
as Exhibit C. This Stipulation includes the following:
The parties further stipulate and agree that the following
issues are not within the Arbitrator's jurisdiction:
1. Farmers' liability under its UIM coverage;
2. Farmers denial of medical expense coverage to
Cedillo· 1

'

3. The enforceability of Farmers' setoff clause found in
Endorsement Ell 79i. The parties hereby preserve and
reserve the issue of enforceability of the setoff clause
for determination by the District Court should Claimant
wish to raise that issue, and failure to raise the issue
before the Arbitrator will not be considered a waiver.
The parties further agree that the Arbitrator has
jurisdiction to apply Farmers' setoff clause found in
Endorsement E 1179i in arriving at his Final Award.
The enforceability of Farmers' setoff clause found in
Endorsement E 1179i, even though applied by the
Arbitrator in arriving at the Final Award, is preserved
and reserved for determination by the District Court.
The parties intend and agree that this issue is severable
despite the presumption in favor of arbitration. The
parties agree that this is an issue outside the scope of
this arbitration and that the Arbitrator has no
jurisdiction to determine the enforceability of Farmers'
setoff clause ...
Paragraph 41 of the First Amended Petition states the following:
41.

Cedillo' s UIM contract contains the identical E 1179i
endorsement as addressed in Talbot.

Paragraph 42 of the First Amended Petition states the following:
42.

As was the case in Talbot, Cedillo has no other UIM
coverage.

1 Farmers' first correspondence to Cedillo denied her medical expense coverage. See, Declaration ofSteele,
Exhibit B, Farmers' letter to Cedillo dated July 29, 2009.

BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT CONCERNING
UNENFORCEABILITY OF OFFSET CLAUSE AND IN OPPOSITION TO DEFENDANT'S
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Farmers has also admitted the following in response to Cedillo's Requests for Admission:
REQUEST FOR ADMISSION NO. 63: Farmers must treat its policy holder's
interests with equal regard as it does its own interests.
RESPONSE: Admits.
REQUEST FOR ADMISSION NO. 65: Farmers must disclose to its insured all
benefits, coverages, and time limits that may apply to a claim.
RESPONSE: Admits.
REQUEST FOR ADMISSION NO. 66: Farmers must conduct a full, fair and
prompt investigation of a claim at its own expense.
RESPONSE: Admits.
REQUEST FOR ADMISSION NO. 67: Farmers must fully, fairly, and promptly
evaluate and adjust a claim.
RESPONSE: Admits.
REQUEST FOR ADMISSION NO. 70: Farmers must not misrepresent facts or
policy provisions.
RESPONSE: Admits.
REQUEST FOR ADMISSION NO. 74: Part of the claim examiner's job is to
assist the policyholder with the claim.
RESPONSE: Admits. See response to No. 64.
REQUEST FOR ADMISSION NO. 84: Cedillo's damages were reduced by
$105,000 as the result of payments made by the underinsured driver's insurance.
RESPONSE: Admits that the claim was offset by the arbitration in the amount of
costs for payments by Progressive.
See, Declaration of Steele, Exhibit P, Farmers' Responses to Cedillo's First Set of
Requests for Admission, dated October 15, 2013.
This Court's Memorandum Decision and Order on Motions on Arbitration Award was
entered on November 14, 2013. Farmers appealed this Court's decision on December 11, 2013.
The Idaho Supreme Court affirmed this Court's decision on March 5, 2015.
BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT CONCERNING
UNENFORCEABILITY OF OFFSET CLAUSE AND IN OPPOSITION TO DEFENDANT'S
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III.
THE ISSUE OF THE APPLICABILITY OF El 1791
IS PROPERLY BEFORE THE COURT

A.

The parties reserved the issue of enforceability of the offset clause for determination
by the Court.
The parties' Stipulation dated April 5, 2012 states the following:
The parties further stipulate and agree that the following issues are
not within the Arbitrator's jurisdiction:
1. Farmers' liability under its UIM coverage;
2. Farmers denial of medical expense coverage to Cedillo;
3. The enforceability of_ Farmers' setoff clause found in
Endorsement Ell 79i. The parties hereby preserve and reserve
the issue of enforceability of the setoff clause for determination
by the District Court should Claimant wish to raise that issue,
and failure to raise the issue before the Arbitrator will not be
considered a waiver. The parties further agree that the
Arbitrator has jurisdiction to apply Farmers' setoff clause
found in Endorsement Ell 79i in arriving at his Final Award.
The enforceability of Farmers' setoff clause found in
Endorsement Ell 79i, even though applied by the Arbitrator in
arriving at the Final Award, is preserved and reserved for
determination by the District Court. The parties intend and
agree that this issue is severable despite the presumption in
favor of arbitration. The parties agree that this is an issue
outside the scope of this arbitration and that the Arbitrator has
no jurisdiction to determine the enforceability of Farmers'
setoff clause ...
It is undisputed that Arbitrator Clark credited the Final Award with payments made by

the tortfeasor's insurance company (Progressive) in the amount of $105,000. In applying the
payments by Progressive the Arbitrator stated the following:
The parties have agreed by stipulation that the Arbitrator does not have
jurisdiction to determine the validity/enforceability of the setoff provision found
in Endorsement Ell 79i of the policy at issue. The parties stipulated to "reserve
the issue of enforceability of the setoff clause for determination by the District
BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT CONCERNING
UNENFORCEABILITY OF OFFSET CLAUSE AND IN OPPOSITION TO DEFENDANT'S
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Court should Claimant wish to raise that issue .... " The parties further agreed that
"the Arbitrator has jurisdiction to apply Farmer's setoff clause found in
Endorsement E 1179i in arriving at his Final Award. (See Stipulation dated April
5, 2012, pp. 2-3.) Thus, the Arbitrator will apply the set off provision in
determining the Final Award.
See, Petition, Exhibit D, Arbitrator's Final Award.

B.

Arbitration did not decide the enforceability of the offset clause.
The question of arbitrability is a question of law properly for determination by the Court.

International Ass 'n of Firefighters, Local No. 672 v. City of Boise City, 136 Idaho 162, 167, 30

P.3d 1940 945 (2001). If there are legal issues that the parties want excluded from arbitration
they can make that agreement by contract stipulation. Moore v. Omnicare, Inc., 141 Idaho 809,
816, 118 p.3d 141, 148 (2005). "Arbitrators are, of course, not free to disregard the terms of the
contracts they are reviewing-their powers derive from the parties' agreement." Mumford v.
Miller, 143 Idaho 99, 101, 137 P.3d 1021, 1023 (2006). Arbitrators would exceed their powers if

they "considered an issue not submitted to [them] by the parties, or exceeded the bounds of the
contract between the parties." Bingham County Com'n v. Interstate Elec. Co., a Div. of the L.E.
Myers Co., 105 Idaho 36, 42,665 P.2d 1046, 1052 (1983). See, Storey Const. Inc. v. Hanks, 224

P.3d 468, 148 Idaho 401 (Idaho 2009). See Gumprecht v. Doyle, 128 Idaho 242, 912 P.2d 610
(1995) (a cause of action not covered by an arbitration agreement cannot be barred by a decision
in the arbitration).
A judgment entered on an arbitration award is entitled to be treated as any other
judgment. Western Industries v. Kaldeer Assocs., Inc, 126 Idaho 541, 544, 887 P.2d 1048, 1051
(1994). The Judgment entered by this Court on December 11, 2013 is res judicata only as to
those claims actually decided in the arbitration.

BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT CONCERNING
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The issue of enforceability of Farmers' offset clause was not submitted to the Arbitrator;
rather, it was very specifically reserved for determination by this Court. The award entered by
the Arbitrator is his decision on the issues submitted to him for decision. The award did not
include any decision concerning the enforceability of Farmers offset clause, El 179i.
The parties engaged in lengthy negotiations concerning the reservation of issues beyond
the jurisdiction of the Arbitrator.

See, Declaration of Steele, Exhibit D (Thomson letter to

Farmers concerning Cedillo's challenge to El 179i, dated November 8, 2011);

Exhibit E

(Ramsey comments to file concerning ambiguity of contract, dated November 11, 201 D;
Exhibit G (Thomson Letter to Farmers concerning Cedillo's challenge to contract provisions;
dated January 20, 2012); Exhibit H (Thomson letter dated February 8, 2012 to Farmers
concerning issues to be decided at arbitration); Exhibit I (Thomson letter to Farmers stating
"enforceability'' of the UIM offset clause is not an issue to be decided in arbitration, dated March
05, 2012); Exhibit J (Steele email to Thomson concerning language of stipulation reserving issue
of enforceability of El 179i, dated April 4, 2012); Exhibit L (Steele email to Thomson explaining

Talbot case, dated October 11, 2012); Exhibit M (Thomson letter to Farmers concerning
deposition of Farmers on the issue of offset, dated January 29, 2013); Exhibit N (Thomson letter
to Farmers concerning his explanation of the offset provision to Arbitrator Clark- "I walked him
through the policy language and the difference between excess and offset policies" - dated
February 26, 2013); Exhibit O (Thomson letter to Farmers concerning Arbitrator Clark's formula
used to arrive at Final Award, dated May 6, 2013).
Farmers' contentions that this issue is bared by the doctrine of res judicata or claim
preclusion is entirely without merit and should be summarily dismissed by the Court.
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IV.
INTERPRETING INSURANCE CONTRACTS
.

Insurance policies are contracts between the insurer and the insured. See, Mortensent v.

Steward Title Guar. Co., 235 P. 3d 387, 392 (Idaho 2008). Whether language in an insurance
policy contract is ambiguous is a question oflaw. See, Armstrong v. Farmers Ins. Co. of Idaho,
205 P.3d 1203, 1205 (Idaho 2009) (citing Purvis v. Progressive Cas. Ins. Co., 127 P.3d 116, 119
(Idaho 2005)) (citation omitted). If. the policy language is unambiguous, the court construes the
policy as written, "and the [c]ourt by construction cannot create a liability not assumed by the
insurer nor make a new contract for the parties, or one different from that plainly intended, nor
added words to the contract of insurance to either create or avoid liability." Id. "Unless contrary
intent is shown, common, non-technical words are given the meaning applied by laymen in daily
usage - as opposed to the meaning derived from the legal usage- in order to effectuate the intent
of the parties." Id. (quoting Howard v. Ore. Mut. Ins. Co., 46 P.3d 510, 513 (Idaho 2002)).
However, where there is an ambiguity in an insurance contract, special rules of
construction apply to protect the insured. See Id. at 1206 (citing Hall, 179 P.3d at 281). In
determining whether there is ambiguity, the particular provision must be read within the context
in which it occurs in the policy. See, Armstrong, 205 P. 3d at 1206 (citing Purvis, 127 P.3d at
119). An insurance policy provision is ambiguous if "it is reasonably subject to confliction
interpretations." North Paci.fie Ins. Co. v. Mai, 939 P.2d 570, 572 (Idaho 1997). Insurance
contracts are adhesion contracts, typically not subject to negotiation between the parties. Hence,
any ambiguity that exists in the contract is construed most strongly against the insurer and in
favor of the insured. See, Armstrong, 205 P.3d at 1206 (citing Arreguin v. Farmers Ins. Co., 180
P.3d 498,500 (Idaho 2008)).
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Further, insurance contracts are to be construed to "provide full coverage for the
indicated risks rather than to narrow its protection." Smith v. O/P Transp., 918 P.2d 281, 284
(Idaho 1996). Sensibly then, "the burden is on the insurer to use clear and precise language if it
wishes to restrict the scope of its coverage." Arreguin, 180 P.3d at 500. At the same time,
standardized contract language must necessarily be somewhat general, in anticipation of varying
sets of the facts. See, Azis Surplus Ins. Co. v. Lake CDA Dev., 2008 WL 4238966, *2 (D. Idaho
2008) (citing Foster v. Johnstone, 685 P .2d 802, 806 (Idaho 1984)).
V.
.ARGUMENT

A.

Farmers' contract provides $500,000 in UIM coverage with no reductions.
The granting clause of Farmers contract states: "We will insure you for the coverages and

the limits of liability shown in the Declarations of this policy." See, Declaration of Steele,
Exhibit A, Farmers' Insurance Contract, p. 3.
The Declarations of Farmers' policy are the following:
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See, Declaration ofSteele, Exhibit A, Farmers' Insurance Contract.
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(

Underinsurance coverage is found in El 179i and states the following:

Coverage C-1 UNDERinsured Motorist Coverage
For an additional premium it is agreed that UNDERinsured
Motorist Coverage C-1 is added to Part II of your policy.
We will pay all sums which an insured person is legally entitled
to recover as damages from the owner or operator of an
UNDERinsured motor vehicle because of bodily injury
sustained by the insured person.
This second granting clause of Farmers UIM coverage promises to pay all sums which Cedillo is
entitled to recover as damages without limitation, adjustment, or reduction:

Other Insurance2
2. The amount of UNDERinsured Motorist Coverage we will pay
shall be reduced by the amount of any other bodily injury
coverage available to any party held to be liable for the
accident.
The "Other Insurance" clause is a limitation clause purporting to reduce UIM coverage.

B.

The offset clause of Ell 79i is inapplicable.
Farmers ignores the Idaho cases of Sublimity Insurance Co. v. Shaw, 127 Idaho 707, 905

P.2d 640 (1995) and Farmers Insurance Company of Idaho v. Talbot, 133 Idaho 428, 987 P.2d
1043 (1999), which are stare decisis.
The Sublimity case involved an "Other Insurance" clause substantially similar to the
"Other Insurance" clause in this case.

The Idaho Supreme Court found the provision

unambiguous and ruled that the final sentence, referring to "any other collectible insurance"
refers "only to situations where there is other UIM coverage." Sublimity, 905 P.2d at 641.

2

Paragraph 1 under Other Insurance is the "exhaustion clause" which was declared void and against public policy
in Hill v. A"!erican Family Insurance Company, 150 Idaho 619, 249 P.3d 812 (2011).
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But for the holding in Sublimity, this Court might be persuaded that the words found in
El 179i "reduced by the amount of any other bodily injury coverage available to any party held to
be liable for the accident" means any other collectible insurance of any type, or at a minimum
there is an ambiguity that should be resolved in favor of the insured. "However, the holding in
the Sublimity case is a nearly on-all-fours statement of Idaho law on the issue before this Court,
and leaves no room for a different result here." See, Declaration of Steele, Exhibit R, Austin v.
Oregon lvfutual Ins. Co., Order on Motions for Summary Judgment, footnote 2, p. 9, dated

March 31, 2014 (U.S. District Court for District of Idaho). The Idaho Supreme Court held that
"Other Insurance" provision in the Sublimity case "clearly means other UIM coverage" and that
the term "any other collectible insurance did not apply to the Sublimity facts because there was
"no other UIM coverage" in that case.
El 179i is the exact same endorsement discussed in the Idaho Supreme Court decision of
Farmers Insurance Company ofIdaho v. Talbot, 133 Idaho 428,987 P.2d 1043 (1999)3.

In Talbot Judge Schroeder interpreted the El 179i setoff clause, and in a unanimous
decision the Court concluded that "[b ]ecause there is no other UIM Coverage at issue in the
present case, the set-off provision is inapplicable and will not be considered by the Court in its
analysis." Farmers Insurance Company ofIdaho v. Talbot, 132 Idaho 428, 432, 987 P. 2d 1043,
1047 (Idaho 1999).
The Talbot Court stated the following:
" ... the setoff provision, which is located under the section entitled, "Other
Insurance," does not apply to the facts of this case, and, therefore, has no bearing
on the Court's ambiguity analysis. Cf. Sublimity Insurance Co. v. Shaw, 127
Idaho 707, 905 P. 2d 640 (1995) (utilizing applicable rationale).

In Talbot, Farmers Insurance Company ofidaho was represented by the same law firm (Gjording and Fouser) as
in this case. .
·

3
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In Shaw, the insured argued that a clause found under a section entitled "OTHER
INSURANCE" conflicted with the limitation of liability clause found in the
portion of his policy concerning UIM coverage. 127 Idaho at 708, 905 P.2d at
641. The Court in Shaw determined that the OTHER INSURANCE clause did
not apply in that particular circumstance because the OTHER INSURANCE
clause referred only to situations where there is other UIM coverage. Because
there was no other UIM coverage in that case, the Court held that the OTHER
INSURANCE clause was inapplicable and, therefore, there was no resulting
ambiguity. Id.
In the present action, the setoff provision in Talbot's policy is found in the "Other
Insurance" section which reads: "The amount ofUnderinsured Motorist Coverage
we will pay shall be reduced by the amount of any other bodily injury coverage
available to any party held to be liable for the accident." (italicized emphasis
added). The other provisions found under the "Other Insurance" section in
Talbot's policy are similar to the provisions found in the OTHER INSURANCE
section of the policy in Shaw. The setoff provision in Talbot's policy refers only
to situation where there is other UIM coverage. Because there is no other UIM
coverage at issue in the present case, the setoff provision in inapplicable and will
not be considered by this Court in its analysis."
It is admitted that Cedillo, like Talbot, has no other UIM coverage. The offset provision
in Cedillo's policy is inapplicable and should not be considered by the Court. This Court has no
other choice but to abide by the Idaho Supreme Court's interpretation of El 179i.

C.

Farmers shifts its defense to the "Limits of Liability" clause.
Farmers has to this point never mentioned the "Limits of Liability'' clause of El 179i as

having any application to the facts of this case. Farmers now, five years later, seeks refuge under
its "Limits of Liability'' clause. See, Defendant's Memorandum in Support ofMotion for Partial
Summary Judgment at pp. 10-12.

o.n April 24, 2010, Farmers wrote Cedillo concerning her demand for policy limits. This
letter refers to El 179i and references the "Other Insurance" section, paragraph 2, as its only
authority for reduction of Cedillo's claim by Progressives payment of $105,000.

See,

Declaration of Steele, Exhibit C, Farmers' letter t<? Cedillo regarding offset clause and reduction
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of $105,000, dated April 14, 2010.
Farmers' "Limits of Liability" clause provides no cover for Farmers for three reasons:

Reason No. 1: The doctrine of res judicata and/or claim preclusion bars
Farmers' claim that it's ;Limits of Liability entitled it to reduce Cedillo's
award by $105,000.
Farmers, in more than five years of communications, arbitration, and litigation has never
previously mentioned the "Limits of Liability'' clause. Farmers failed to raise this issue with
Cedillo in correspondence; Farmers failed to raise this issue with Cedillo in arbitration; and
Farmers has failed to raise this issue (thus far) in litigation. The Court is directed to pages 5-8 of
Defendant's Memorandum in Support of ~Motion for Partial Summary Judgment, which details
the law of res judicata and/or claim preclusion.
In sum, Defendant's assertion of its "Limits of Liability'' claim as a defense is barred by
res judicata and/or claim preclusion because it failed to raise this claim in arbitration or at any
other time prior to the final judgment entered by this Court.

Reason No. 2. Farmers' pleadings fail to raise the Limits of Liability defense.
It is, and has been, the rule in Idaho that "issues considered on summary judgment are

those raised by the pleadings." O'Guin v. Bingham County, 139 Idaho 9, 72 P.3d 849 (2003),
citing Gardner v. Evans, 110 Idaho 925, 939, 719 P.2d 1185, 1199 (1986), cert. denied 479 U.S.
1007, 107 S. Ct. 645, 93 L.Ed. 2d 701 (1986). A defense not raised in a party's pleading may
not be considered on summary judgment.
Farmers' Answer, filed September 09, 2013, includes sixteen (16) affirmative defenses,
none of which find any support in the evidence and certainly none of which mention Farmers'
"Limits of Liability" clause as a defense. The Court may not even consider Farmers' contentions
here.
BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT CONCERNING
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Reason No. 3. The language of the "Limits of Liability" clause creates an
ambiguity which must be resolved in Cedillo's favor.

Farmers' insurance contract includes seven (7) "Limits of Liability'' clauses. Two of
those clauses are found in E 11 79i. The first is the Limits of Liability clause; the second is
found in paragraph 3 of the Other Insurance clause. Under the first limitation clause Farmers
calculates its maxi~um liability as $280,332. 95 .

This calculation is found on page 11 of

Defendant's Jvfemorandum in Support of Motion for Partial Summary Judgment. On that same
page 11, Farmers erroneously states that "Arbitrator Clark took the amount of coverage available
under Farmers' policy for Plaintiffs damages (i.e., $280,332. 95 ) and subtracted the amount
Farmers had previously paid in benefits prior to the arbitration of $180,000." This statement is
erroneous for two reasons: first, Arbitrator Clark never calculated the amount of coverage
available under Farmers' policy; and second, paragraph 3 of p. 2 of the Stipulation of April 05,
2012 (see, Declaration of Steele, Exhibit K, Stipulation) deemed "[a]ny and all evidence,
testimony, comments, or documents relating to policy limit amounts of... Farmers' UIM limits"
(underline added) as inadmissible and could not be mentioned or commented upon either before
or during the arbitration.
Farmers now contends that its limits of liability to Cedillo is $280,332. 95 • However,
calculating Farmers' maximum liability under its second liability clause found in the El 179i
"Other Insurance" section at paragraph 3 would result in a completely different number. This

contention not only creates an ambiguity that must be resolved in Cedillo's favor, but it also fails
to account for the fact that Farmers has paid Cedillo more than $500,000. The ambiguity here is
obvious.
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VI.
THERE ARE Two TYPES OF UNDERINSURAl'\fCE SOLD IN IDAHO:
"DIFFERENCE IN LIMITS" AND "EXCESS."

In 2008, the Idaho Legislature mandated that insurers offer UIM coverage. See, Idaho
Code § 41-2502(1). In July of 2008, the Department of Insurance issued Bulletin No. 08-08.
concerning UIM coverage. See, Declaration of Steele, Exhibit F, Thomson letter to Steele dated
July 20, 2012, with Department of Insurance Bulletin attached. The Department Bulletin states
the following:
UIM coverage is offered in different forms by different insurers, and insurers are

not required to offer more than one type of UIM coverage. The two most
commonly available forms of UIM coverage - "Difference in Limits" (or
"Offset") Coverage and "Excess" Coverage - are briefly explained as follows:

,

"Difference in Limits" (or "Offset") Coverage - The policy's
UIM coverage limits are reduced or eliminated by the amount of
any damages recovered by any insured, from or on behalf of any
underinsured owner(s) or operator(s).
"Excess" Coverage - The policy's UIM coverage limits are not
reduced by the amount of damages recovered from any
underinsured owner(s) or operator(s). UIM coverage limits are
available to pay damages when the insured's damages exceed what
can be recovered from the owner(s) or operator(s) of an
underinsured vehicle.

As stated by the Department of Insurance, "Difference in Limits" (or "Offset") coverage
provides that UIM coverage limits (not damages) are reduced or eliminated by the amount of
damages recovered by the insured from the underinsured. _ Cedillo, in her Requests for
Admission, asked that Farmers admit each of the following:
REQUEST FOR ADMISSION NO. 76: The Offset clause provides difference in
limits coverage.
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REQUEST FOR ADMISSION NO. 77: The Policy contains a "difference in
limits" or Offset clause.
REQUEST FOR ADMISSION NO. 78: The Offset clause in the Policy provides
"difference in limits" UIM coverage.
REQUEST FOR ADMISSION NO. 79: The "difference in limits" or Offset
clause in the Policy provides that UIM coverage limits (not damages) are reduced
by the amount of any damages recovered by the insured form the underinsured
driver.
REQUEST FOR ADMISSION NO. 80: Cedillo's Policy includes "difference in
limits" UIM coverage.
REQUEST FOR ADMISSION NO. 81: In "difference in limits" coverage the
damages recovered from the underinsured driver reduces UIM limits, not the
insured's damages.
Farmers, in response, objected and denied each of Cedillo's above Requests for Admission. See,

Declaration of Steele, Exhibit P, Requests for Admission and Responses to 76-81, dated October
15, 2013.
If, as Farmers contends, its UIM contract is not a "Difference in Limits" policy, then it
must be an "Excess" policy. See, Declaration of Steele, Exhibit N, Thomson letter to Farmers'
stating he walked the Arbitrator through the policy and differences between excess and offset,
dated February 26, 2013. The Department of Insurance clearly states that under an "Excess"
UIM contract the UIM limits are not reduced by the amount of damages recovered from the
underinsured.
Farmers' policy contains seven (7) "Other Insurance" provisions.

Six of the seven

"Other Insurance" provisions include the statement that "[a]ny insurance we provide for a
vehicle you do not own shall be excess over any other collectable insurance." Farmers' contract
conditions its "excess" coverage to ''vehicles you do not own." And in this case, Cedillo was
injured in a vehicle she did not own.
BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT CONCERNING
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Construing the Farmers' policy as a whole supports the conclusion that the "Other
Insurance" provisions do not include other collectible insurance. The statement repeated six

times in Farmers' contract, that "any insurance we provide for a vehicle you do not own shall be
excess over any other collectible insurance" can only be understood to mean that full coverage
will be paid despite any other limitations in the policy where the insured is injured in a vehicle
she does not own.
VI.
CONCLUSION

On two different occasions Farmers' own attorney advised it that there were colorable
arguments that its contract was ambiguous. See, Declaration of Steele, Exhibit D and Exhibit G,
Thomson letters to Farmers. In this case, Farmers has admitted that it must treat Cedillo's
interests with equal regard as it does its own and has admitted that it must not misrepresent facts
or policy provisions. Farmers' conduct and contentions fail to meet these standards.
Farmers clearly has superior knowledge of insurance matters. As the drafters its contract,
Farmers is presumed to know and understand the nature of its accepted risk. The contract clearly
does not suggest that the UIM coverage, of which a separate premium is charged, is of an
amount less than $500,000.

In 1999, Farmers' same contentions concerning El 1997i were

summarily dismissed by the Idaho Supreme Court.
Because Cedillo's policy is either unambiguous and provides unlimited UIM coverage or
because it is reasonably subject to different interpretations, making it ambiguous, it must then be
construed against the drafter - Farmers. See, Armstrong v. Farmers Ins. Co., 143 Idaho 135,
137, 139 P.3d 737, 739 (2006); Mason v. State Farm Mutual Automobile Insurance Company,
145 Idaho 197, 201, 177 P.3d 948. As a result, Cedillo is entitled to $500,000 in UIM coverage
BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT CONCERNING
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in excess of the $105,000 recovered from Progressive.
Farmers' admissions in this case, the language used in Farmers' UIM contract, Idaho law
as pronounced in Sublimity and Talbot, the Idaho law applicable to the interpretation of
insurance contracts, the public policy provisions of Idaho Code 41-2502, and the doctrine of res
judicata and/or claim preclusion entitle Cedillo to an award of an additional $105,000, plus

interest from the proof ofloss date, July 28, 2009.
Cedillo respectfully requests that the Court deny Farmers' Motion for Partial Summary
Judgment and grant her Motion for Summary Judgment Concerning Unenforceability of Offset
Clause on this issue.

DATED this 5~day of November 2015.
RUNFT & STEELE LAW OFFICES, PLLC

By:

~/JSW

--JO_N_M__-ST-E-\-E-L=E----Attomey for Plaintiff
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CERTIFICATE OF SERVICE

it:_

The undersigned hereby certifies that on this
day of November 2015, a true and
correct copy of the foregoing BRIEF IN SUPPORT OF l.VIOTION FOR SUJ.VIMARY
JUDGMENT CONCERNING UNENFORCEABILITY OF OFFSET CLAUSE AND IN
OPPOSITION TO DEFENDANT'S MOTION FOR PARTIAL SUMMARY JUDGMENT
was served upon opposing counsel as follows:
Jeffrey A. Thomson
Elam Burke
251 E. Front St., Ste 300
Boise, ID 83 702
Attorney for Farmers Insurance Company
Ofldaho

Via Facsimile
_j(_ Via Personal Delivery
Via U.S. Mail
Via E-mail

RUNFT & STEELE LAW OFFICES, PLLC

By:

JO~

~ELirw

Attorney for Peggy Cedillo
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NO

FILED

A.M _ _ __ , .M.

y:

64 -= ~at)

NOVO 5 2015
JOHN L. RUNFf (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFf & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: jsteele@runftsteele.com

C~R!STOPHER D. RiCH,

C!erk

By SANTIAGO BARRIOS
DEPUTY

Attorneys for Peggy Cedillo
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO,
Plaintiff,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

)
)
) CASE NO. CV OC 1308697
)
) DECLARATION OF JON M. STEELE
) IN SUPPORT OF PLAINTIFF'S
) MOTION FOR SUMMARY JUDGMENT
) CONCERNING UNENFORCEABILITY
) OF OFFSET CLAUSE AND IN
) OPPOSTION TO DEFENDANT'S
) MOTION FOR SUMMARY JUDGMENT

COMES NOW, Jon M. Steele, being over the age of eighteen years and competent to
make this Declaration upon his own personal knowledge, states as follows:
1.

That I am an attorney in good standing with the Idaho State Bar and counsel for
Plaintiff in the above matter.

2.

That I make this Declaration in Support of Plaintiff's Motion for Summary

Judgment Concerning unenforceability of Offset G_lause and in Opposition to
Defendant's Motion for Summary Judgment.

DECLARATION OF JON M. STEELE IN SUPPORT OF PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT CONCERNING UNENFORCEABILITY OF OFFSET CLAUSE
AND IN OPPOSTION TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - Page
1
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3.

That attached as Exhibit A is a true and correct copy of Ms. Cedillo' s True and
Certified Record of Policy dated November 9, 2011.

4.

That attached as Exhibit B is a true and correct copy of a letter to Ms. Cedillo
from Farmers, dated July 29, 2009.

5.

That attached as Exhibit C is a true and correct copy of a letter to Ms. Cedillo
from Farmers, dated April 14, 2010.

6.

That attached as Exhibit D is a true and correct copy of a letter to Mr. Ramsey
from Jeffrey Thomson, dated November 8, 2011.

7.

That attached as Exhibit E is a true and correct copy of Claim Summary Report,
Bates No. 634, generated on September 3, 2013.

8.

That attached as Exhibit F is a true and correct copy of a letter to Jon Steele from
Jeffrey Thomson dated January 20, 2012.

9.

That attached as Exhibit G is true and correct copy of a letter to Ron Ramsey
from Jeffrey Thomson, Bates Nos. 3909-3910, dated January 20, 2012.

10.

That attached as Exhibit His a true and correct copy of a letter to Ron Ramsey
from Jeffrey Thomson, Bates Nos. 3921-3922, dated February 8, 2015.

11.

That attached as Exhibit I is a true and correct copy of a letter to Jon Steele from
Jeffrey Thomson, Bates Nos. 3986-3987, dated March 5; 2012.

12.

That attached as Exhibit J is a true and correct copy of email correspondence
from Jon Steele to Jeffrey Thomson, Bates Nos. 3798-3799, dated April 4, 2012.

13.

· That attached as Exhibit K is a true and correct copy of a Stipulation between
parties, dated April 5, 2012.
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14.

That attached as Exhibit L is a true and correct copy of email correspondence
from Jon Steele to Ron Ramsey, Bates Nos. 1425-1426, dated October 11, 2012.

15.

That attached as Exhibit Mis a true and correct copy of a letter to Ron Ramsey
from Jeffrey Thomson, Bates Nos. 1938-1939, dated January 29, 2013.

16.

That attached as Exhibit N is a true and correct copy of a letter to Ron Ramsey
from Jeffrey Thomson, Bates Nos. 2639-2640, dated February 26, 2013.

17.

That attached as Exhibit O is a true and correct copy of a letter to Ron Ramsey
from J~ffrey Thomson, Bates No. 4Q12-4013, dated May 6, 2013.

18.

That attached as Exhibit P is a true and correct copy of Plaintiff's First Set of
Requests for Admission to Farmers Insurance Company of Idaho and Responses
Thereto, dated October 15, 2013.

19.

That attached as Exhibit Q is a true and correct copy of Plaintiffs Second Set of
Requests for Admission to Farmers Insurance Company of Idaho and Responses
Thereto.

20.

That attached as Exhibit R is a true and correct copy of Order on Motions for
Summary Judgment in the case of Austin v. Oregon Mutual Ins. Co., dated March
31, 2014.

I declare under penalty of perjury pursuant to the law of the State of Idaho that the
foregoing is true and correct.
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DATED this

day of November 2015.

RUNFT & STEELE LAW OFFICES, PLLC

Attorney for Plaintiff
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on this _ _ day of November 2015, a true and
correct copy of the foregoing DECLARATION OF JON M. STEELE IN SUPPORT OF
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT CONCERNING UNENFORCEABILITY
OF OFFSET CLAUSE AND IN OPPOSTION TO DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT was served upon opposing counsel as follows:
Jack Gj ording
Julianne Hall
Gjording & Fouser, PLLC
121 N. 9th St., Suite 600
PO Box 2837
Boise, ID 83701
Attorney for Farmers Insurance Company
OfIdaho

- - Via Facsimile

- - Via Personal Delivery
Via U.S. Mail
- - Via E-mail

RUNFT & STEELE LAW OFFICES, PLLC

By:~~M~
JON M. STEELE
Attorney for Plaintiff
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FARM'ER:i!t
Specialized Processing Operations
Document Retrieval and Retention Department

True and Certified Record of Policy

Date:

NOVEMBER 09, 2011

Insured:
Policy Number:
Claim Number:

PEGGY B CEDILLO

Date of Loss:

MAY25,2008

75 16354 25 85

1014413194

The pages attached and provided pursuant to your document request apply to the above-referenced policy.
The policy has a te11n of 6 months, effective May 15, 2008 to November 15, 2008.
Any additional Declaration Sheet(s) included with these documents labeled as "change or change- misc."
may reflect a mid-term change in the policy and therefore a time period less than the original poJicy tenn,
however the dates reflect the most current policy information on file, up to and including the date ofloss
for the above-referenced claim.

Document Retrieval and Retention Department
Pocatello Specialized Operations
Email: foca.doc.reti:iev~@farn1ersinsura11ce.com
Pocatello, ID

000628

Company name:

DECLARATIONS

FARMERS INSURANCE COMPAlilY OF IDAHO, POCATELLO, IDAHO
A STOCK INSURANCE COMPANY, HEREIN CALLED THE COMPANY

Transaclfontype: CHANGE- MULTIPLE CAR DISCOUNT REMOVED,RATE CLASS
The Effective date is from TIME APPLIED FOR. * * * * The policymoy be 1.-enewed for on additional policy teim, as specified
.in the renewal offer, each time the Company offers to renew by sending a bill for the required renewal premium, and the ins1ued pays said
premium in advance of the respective tenewal date. The Policy is issued in i:eliance upon the statements in the Declarations.

lnsured's name and address:

7 5 16354 - 2 5 - 85

PolicynwnhB1:

Policy edition:
Effectiw dare:
fiqirollon dole:
Ixpiroliontime:
PREMATIC NO

PEGGY B CEDILLO
10702 W ALBAliJY CT
BOISE ID 83713-9573

Issuing office:

0 l.

o6 - o1 - 2 oo B
11 - 15 - 2 OO8
12: 00 NOON standard Time
L091789

Agent: M. Jay Reinke

P. O. BOX 4820
POCATEL~O, ID 83205

Agerll no: 7 5 3 5 388

AgentphDne: {2 08) 8 9 8 -883 3
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DED. WAIVED IF GLASS REPAIRED RATHER THAN REPLACED
Car Symbols: BI/PD(17) MED/PIP(l.7) Phys.Damage( 2)
Household Composition Code (Al.204)
THE REGISTERED OWNER IS WELLS FARGO AUTO
COVERAGE FOR El.167 IS K5
F/S INCLUDES CHANGES EFFECTIVE: 08/26/2007
SEE ENDORSEMENT E0022.
BUSINESS USE· OCCUPATIONAL,

~
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Discounts / rating plan

Policy udivity (Submit amount due with enclosed Invoice)

ACCIDENT-FREE
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$
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Pi:cmium

ANY "TOTA~' BALANCE OR CREDIT
Of $0. 00 OR LESS Will
BE APPUm TD YOUR NEXT BILUHG.
BALAIICES OVER $ o . OO
ARE OUE UPON RECEIPT.

Fees

Payments oi: Credits ·
PREMATIC

llenholder or other interest:
WliJ~~~ ~~RqQ ~PfQ f~

P.Q. J~Q.-K.. -~ Q.~.a
QQ:Ri.\O:PLis.. f~ lSl.Q~ :.~Q.i&

56-5002 6TH EDITIO!I 8-07

Pi:evious Balance
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Total
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~~~
Alllharized RapresenloHve
09-04-2008
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COVERAGE DESIGNATIONS
11

COVERAGES -- Indicated by "COV or the limit of Company's liability against each coverage. "NC" or "NOT
COV'' means "NOT COVERED" 11MAX11 means "Maximum Deductible.''
Bodily Injury Liability

COMPREHENSIVE

Comprehensive Car Damage

P.D.

P:i:ope1ty Damage Liability

COLLISION

Collision - Upset

U.M.

Benefits for Bodily Injiuy caused by
Uninsured Motorists

NON-AUTo

.MEDIC.AL

Medical Expense Insurance, Family
Medical Expense, and Guest Medical
Expense - See Policy Provision.
If policy contains the E-550 No-Fmlt
Endorsement or No-Fault Coverage D,
Auto Medical Expense Coverage does
not apply.

Comprehensive Personal Liability Each occuo:ence. Medical Payments to
Othexs - Each Person. Damage to
Property of Others - See Policy for
Limits per occurrence.

BODILY INJURY

NO-FAULT

- See Endorsement E-550 (Illinois
E-2250) or Coverage D if
applicable.

Coverage Shown By Premium
TOWING

A premium amount shown reflects the
charge for Towing & Road Sei:vice
Coverage.

OTHER

A premium amount shown .reflects the
charge for one or more miscellaneous
coverages added by endorsement to the
policy.

If a refund is due under this policy and the insured cannot be located, we may deduct a handling charge. (Not
applicable in Kansas)
Subject to the Loss Payable Provisions or any other loss payable endorsement attached to the policy, payment for loss
thereunder is payable as interest may appear to the named insured and the Lienholder or Other Interest on the reverse
side.

LOSS PAYABLE PROVISIONS
(Applicable only if lienholder Is named, ond no other Automobile loss payable endorsement is ottuched to the policy)
It js agreed that any payment for loss or damage to the vehicle described in this policy shall be made on the following
basis:
(1) At our option, loss or dan1age shall be paid as inter~st may appear to the policyholder and the lienholder shown
in the DeclaJ."ations. or by repair of the damaged vehicle.
(2) Any act or neglect of the policyl1older or a person acting on his behalf shall not void the coveJ:ag-e afforded to the
lienholder.
-- (3) Change in title or owne1-ship of the vehicle, or error in its description shall not void coverage afforded to the
lienholder.
The policy does not cover conversion, embezzlement or secretion of the vehicle by the policyholder or anyone acting
in his behalf while in possession under a contcact with the lienholder.
A payment may be made to the lienholder which we would not have been obligated to make except for these te1ms.
In such event, we are entitled to all the rights of the lienholdcr to the extent of such payment. The lienholder shall do
whatever is necessaiy to secure such rights. No submgation shall impair the right of the lienholder to recover the full
amount of its claim.
We reserve the right to cancel this policy at any time as provided by its terms. In case of cancellation or lapse we will
notify the lienholdei: at the address shown in the Declru.-ations. We will give the lienholder advance notice of not less
than 10 days from the effective date of such cancellation or lapse as respects his interest. Mailing notice to the loss
payee is sufficient to effect cancellation.
The following applies as respects a11y loss adjusted with the mortgagee interest only:

(1) Any deductible applicable to Comprehensive Coverage shall not exceed $250.
(2) Any deductible applicable to Collision Coverage shall not exceed $250.
This Declarations page when signed by us, becomes part of the policy numbered on the reverse side. It
supel'Sedes and controls anything to the contra1y. It is subject to all the other terms of the policy.
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ANY ADDITIONAL PROVISIONS AFFECTING YOUR POIJCY ARE AT"I'ACHED AS "ENDORSEMENTS."

This policy is a legal conttact between you (the policyholder) and us (the Company).
IT CONTAINS CERTAIN EXCLUSIONS.
READ YOUR POLICY CAREFULLY,
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AGREEMENT
We agree with you, in return for your premium payment, to insure you subject to all the terms of this policy. We will
insure you for the coverages and the limits of liability shown in the Declarations of this policy.

DEFINITIONS
Throughout this policy "you" and "your" mean the 11nam.ed insu.red 11 shown in the Declarations and spouse if a
resident of the same household. "We" 11 us" and "our" mean the Company named in the Declru:ations which provides
this insurance. In addition, certain words appear in bold type. They are defined as follows:

Accident or occut.tence means a sudden event, including continuous or repeated exposure to the same conditions,
.resulting in bodily :injutyor p.topetty damage neither expected uor intended by the insured person.
Bodily lnjutymeans bodily .injm.y to or sickness, disease or death of any person.
Damages are the cost of compensating those who suffer bodily injury or propetty damage from an accident
Family membetmeans a. petso~ .related to you by blood, marriage or adoption, who is 11 resident of your household.
Occupying means in, on> getting into or out of.
Ptivate Passenger Cat means a four wheel land motor vehicle of the private passenger or station wagon type
actually licensed for use upon public highways. It includes any motor home with no more than six wheels and not
used_ for business purposes.
Ptoperfy damage means physical injury to or destruction of tangible property~ including loss of its use.
State means the District of Columbia and any state, ter.rltoty or possession of the United States, ot any province of
Canada.
Utility cat means a land motor vehicle having at least four wheels actually licensed fox use upon public highways~
with a rated load capacity of not more than 2,000 pounds, of the pickup) panel or van type. This doea not mean a
vehicle used ill any busine~s oi: occupation other than farming or ranching. However. it does include a newly acquired
or replacement vehicle of the same type if its usage is the same as the utility cat described in the Declarations.

Utility trailer means a vehicle designed to be towed by a pdvate paasenger cat and includes a farm wagon ot farm
implement while towed by a private passenger car or utility car. It does not include a trailer used as an office>
stote, display o.r passenger trailer.
Your insured cat means:
1. The vehicle described in the Declarations of this policy ot any prlvate passenger car or utility oat with which
you replace it. You must advise us within 30 days of any change of private passenget cat o.t utility cru:, If your
policy ter.m ends more than 30 days aftet the change. you can advise us anytime before the end of that teo:n,
2. Any additional p.tivate passenger car or utility cat of which you acqu..it:e ownership during the policy period.
P.tovided that:
a. You notify, us within 30 days of its acquisition, and
b. As of the date of acquisition, all private paasenger and utility cats you own are .insured with a. member
company of the Farmers Insurance Group of Companies.
.
Ownership shall include the written leasing of a private passenger or utility car for a. continuous period of at least
sbi:months.
3. AAyutility trailet:.
a. That you own, or
b. While attached to your insured cat.
4. Any private passenget cat, utility cat or utility twlet not owned by you or a family member while being
.temporarily used ~s a substitute for any other vehicle described in this definition because of its -withdraw:al from

normal use due to breakdown, repair, servicing, loss or destt.uctlon.

·

WHAT TO DO IN CASE OF ACCIDENT
Notice
In the event of an acciden1;, or loss, notice must be given to us p.cotnptly. The notice must give the time, place and
ckct1mstances of the accident, OJ: loss, including the nrunes and addresses of injured persons and witnesses.
56-5060 lSTEPmOH IOI 9-88
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Other Duties
A person claiming any coverage of this policy must also:
1. Cooperate with us and assist us in any matter concerning a claim or suit.
2. Send us promptly any legal papers received 1~ating to any claim o.r suit.
3. Submit to physical examinations at our expense by doct'O.rs we select as often as we may reasonably require.
4. Authorize us to obtain medical and other records.
S. Provide any written proofs ofloss we require.
6. Notify police within 24 houi:s and us within 30 ~lays if a hit-and-rnn moto1'ist is involved and an uninsured
motorist claim is to be filed.
7. If claiming car damage coverage:
a. Take teasonable steps after loss to protect the vehicle and its equipment from fotthet loss. We will pay
reasonable expenses incutted in p.t0viding that protection.'
b. Promptly report the theft of the vehicle to the police.
c, Allow us to inspect and appraise the damaged vehicle before its repair or disposal.
8. Submit to ~xamination under oath upon our request.

PART I - UABILITY
Coverage A.. Bodily Iniury
Coverage B.. Property Damage
We will pay dainages for which any :Insured petson is legally liable because of bodily injury to a11y person and
property damage arising out of the owne1:Shlp, maintenance or use of a private passenger car, a utility car, ox a
utility trailer.
'
We will defend any claim ot suit asking for these damages. We may settle when we consider it appropriate.
We will not defend any suit or make additional payments after we have paid the limit of liability for the coverage.

Additional Defmitions Used In This Part Only
Insured person as used in this part mem1S~

1. You or any family :member.
2. Any person usingyonr insured cat.
3. Any other person or organization with respect only to legal liability fot acts o.r omissions of:
a. Any person covered under this part while using your insured car.
b. You or any family :in.ember Co'Vered wider this part while using any private passenger car, utility car or
utility trailer other than yout insured cat if not owned or hired by that person or oi:ganization.
Insuted petson does not mean:
1. The United States of America o.t any of its agencies:·
, 2. Any pei:soo for bodily injuty ox property datnage a.rising from the operation of a vehicle by that person as an
employee of the United States Government whe.n the provisio.ns of the Federal To1t Claims Act apply.
3."Any person who uses a vehicle without having sufficient reason to believe that the use is with the permission of
the owner.
Your ittsuted car as used in thls part shall also include any other t>dvate passenger cat, utility cat ot utility traile:t
not owned by or furnished or available for the :regular use of you ot a fatnily membet But no vehicle shall be
considered as your insured car unless thece is sufficient teason-to believe that the use is with permission of the
owner, and unless it is used by you or a family member.

Snpplementury Payments
In addition to our limit of liability, we will pay these benefits as respects an insltred petso:n:
1, All costs we iucw: in the settlement of any claim ot defense of any suit
2. Interest after entry of judgment on a11y amount that does not exceed our limit of liability.
3, a. P.t:emiums on appeal bonds on any suit we defend.
Si-5060 lSTIDIIlOII (DI !1-11B
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b. Premiums on l:ionds to :release attachments in any such suit for an amount not in fxces~ of the applicable limit
of liability of this policy.
c. Up to $300 for the cost of bail bonds required because of accident o.r traffic law violation arising out of use of
your insuted cat.
We are not obligated to apply for o.t furnish any of the above bonds.
4. Actual loss of wages or salary up to $50 a day~ but not other income, when we ask you to attend a trial or hearing.
5. Expenses you incur fo.r immediate medical and surgical treatment for others necessary a.t the time of the accident
resulting in bodily injuty covered by this pa.rt
6. Othe.t .teasonable expeilses incurred at our request

Exclusions
This coveJ:age does not apply to:
1. Bodily itijuiy or ptopetty damage arising out of the ownership) maintenance or use of a vehicle while used to
cany persons or propetty for a charge. This exclusion does not apply to shared-expense _car pools.
2. Bodily injuiy ot property damage;
a. Caused intentionally by or at the direction of an hisured pe.tsOl\ ot
b. Arising f.tom any occurrence caused by an intentional act of an insured person where the results are
teasonably foreseeable.
3. Bodily injuty or ptopetty damage with respect to which any person is an insured under nuclear ene.t:gy
insurance. This exclusion applie$ even if the limits of that 1nsu1"ance are exhausted.
4. Bodily injuty to an employee of an hisured petaon arising in the course of employment This ex:clusion does not
apply to hodJly injutyto a domestic employee unless woi:kers1 or workmen's compensation benefits are required.
5. Bodily injuiy or property damage for any person while em.ployed or othe1wlse engaged in the business or
occupation of transporting. selling, repairing, setvicing, storing or parking of vehicles designed for use mainly on
public highways, including road testing or delivery.
This exclusion does not apply to the ownership, mainte.na11ce or use of your ittsuted car by you, any family
member, or a-ny partner, agent, or employee of yon or any family member. This exclusion also does not apply to
any othe;1; pe.t-son who does not have other insurance available to him with limits equal to at least those of the Idaho
Financial Responsibility Law. In such event, the insurance afforded that person will be limited to the requirements of
the Idaho Financial Responsibility Law.
6. Bodily injuty or property dam.age arising out of the ownership, maintenance o:r use 0£ any vehicle by any pe:rson
employed or otherwise engaged in a business othet thau the business described in Exclusion 5. This exclusion does
not apply to the maintenance or use of a:
a. Private passenger cat.
b. Utility car that you own, if rated as a private passenger c~ or
c. Utility trailer used with a vehicle described in a, orb. above.
7. Damage to property owned or being transported by an insuted pemo:n,
8. Damage to property rented to, or in the charge of, an insured pe.tson except a residence or private gatage not
owned by that pe.tson,
9. Bodily ifijury or property damage arising out of the ownership, mailltenance or use of any motorized vehicle
with less than four wheels.
10. Bodily ittjuiy or property damage arising out of the ownership, maintenance 01 use of any vehicle other than
your ins11te<l ca1; which is owned by or fur.oished o.r available for regular use by you or a family member.
11. a, Liability for bodily injury to an insurecl petsott other than you or a family :niembe.1:.
b. Liability to any person ot organization because of bodily injuty to you,
12. Liability assumed under any contract or agreement except liability of others you assume in a written conttact
.telating to the 1.1se of an auto you do not own.
13. Liability arising from the sponsoring or taking part in any organfaed or agreed-upon racing or speed contest or
demonstta.tio11 in which yout insured cat has active participation, or in practice or preparation for any such
contest.
s&-5060 1srmm011 !Dl 9-8B
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14. Bodily injuty or property damage arising out of the ownersllip, .maintenance, or use by any pecson of a vehicle
in which you have transferred full ownetship interest but the transfer does not comply with the ttansfer of
owne.i:ship provisions of the state motor vehicle law.
15. Punitive or exemplary damages or the cost of defense related to such damages,

Limits of liabllity
The limits of liability shown ln the Declarations apply subject to the following:
1. 'The bodily injuty liability limit for "each person'' is the maximum for bodily :inju1y sustained by one pei:son in
any occuttence. Any claim for loss of consortium o.r injury to the .relationship arising from this injury shall be
included in this limit.
If the financial .responsibility law of the place of the accident treats the loss of consortium as a sepatate claim,
financial responsibility limits will be furnished.
2. Subject to the bodily injuty liability limit fot "each pei-son" the bodily injuty liability limit fo.t "each occut.tettce11
is the maximum combined amount for bodily injuty sustained by two or more persons .in any occur.rence.
3. The property dam.age liability limit fot "each occuttence11 is the muimum for all damages to all property in
any one occuttettce.
4. We will pay no more than the maximum limits provided by this policy .regardless of the numbe.t: of vehicles
insuxed, insured person. claims, claimants, policies, ot vehicles involved in the occuuence.
5. Any amount payable by us to an insured person shall be .reduced by any amount payable undet any wot:ke.rs' or
workmen's compensation or any similar medical or disability law.

Out of State Coverage
An insured petsob may become subject to the financial responsibility law, compulsory insurance law or shniliu: law
of another state o.t in Canada. This can happen because of the ownership, maintenance or use of yout insured cat
when you travel outside of _Idaho. We will interp.i:et this policy to provide any broader coverage required by those
laws, except to the extent that other liability insurance applies. No person may collect mote than once for the same
elements of loss.

Conformity with Finonciol Responslhilrty Lows
When we certify this policy as p.roof under any financial responsibility law, it will comply with the Jaw to the extent of
the coverage ;required by the law.

[Othe.fl!!ironc~]
If there is othet applicable Auto Liability Insurance on any other policy that applies· to a loss covered by this part, we
will pay only 01.11' share. Our share is the proportion that oui: limits of liability bear to the total of all applicable limits.
We will provide insurance for an insured person, other than you or a family member, up to the limits of the Idaho
Financial Responsibility Law only.

7

~nfiosurance we provldefo.i:'ave~ !~o..!!ot own s~alfbe ~x~Sfv"e.,r_~y~~r-colie§.bl.e1:?su.1:anc_e.:
If any applicable insu,:ance othe.t than this policy is issued to you by us o.r any other member company of the Farmets
Insumnce Group of Companies, the total amount payable among all such policies shall not exceed the limits provided
by the single policy with the highest limits of liability.

PART II UNINSURED MOTORIST
Coverage C.. Uninsured Motorist Coverage
(Including Underinsured Motorist Coverage)
u

We will pay all sums which a11 insu.ted petson is legally entitled to .tecover as damages from the owner or operator
of an ,u1insua:edmotor vehicle because of bodily injury sustained by the insw:ed person. The bodily injuiy- must
be caused by accide:nt and arise out of the ownetship, maintenance ot use of the u1>.insured motor vehicle.
Detetminatlon as to whether an insu.ted pe.rson ls legally entitled to recove.t damages or the amount of damages
shall be made by agreeme11t between the insured person and us. If 110 agreement is reached, the decision will be
made by arbitration.
-
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Additional Definitions Used In Thls Part Only
As used in this pru:t:
1. Insured personmeans:
a. You or a. family meinbet.
b. Any other pe1-sot1 while occupying yom: :insured cat.
c. Any person for damages that person is entitled to recover because of bodily injuty to you, a family member,
o.r another occupant of yout insu:ted car.
·
But, no person shall be considered an insu:red perso:n if the person uses a vehicle without having sufficient reason to
believe that the use is with permission of the owner.
2. Motor vehicle means a land motor vehicle or a ~iler but does not mean a vehicle:
a. Opetated on rails or ci:awlet--txeads.
b. Which is a farm type tractor, or any equipment designed or modified for use ptlo.cipally off public roads while
not on pqblic roads.
c. Located for use as a. residence or premises .

.3. Uninsured motor vehicle means a motor vehicle which ist
a. Not insured by a bodily hijuty liability bond o,: policy at the time of the accident.
b. · Insured by a bodily injuty liability bond or policy at the time of the accident which provides coverage in
amounts less than the limits of Uninsured Motorist Coverage shown in the Declarations.
c. A hit'-and-11:1n vehicle whose operator or owner has not been identified and which strikes:
(1) You or any family member.
{2) A vehicle which you or a family member are occupying.
(3) Your insuted car.
d. Insured by a bodily injury liability bond or policy at the time of the accident but the Company denies
coverage or is or becomes insolvent.
4. Uninsured motorvehicle,however, does not mean a vehicle:
a. Owned by o.a: furnished or available for the regular use of you or any famUy member.
b. Owned or ope.rated by a self-insured as contemplated by any financial. .tespo11sibility law, moto.r carrier law, or
simila.r law,
c. Owned by a governmental unit or agency.

. Exclusions
This coverage shall :not apply to the benefit of any insurer or self-insurer under any workers' or workmen's
compensation law, or directly to the benefit of the U:olted States, or any state or any political subdivision.
This coverage shall not apply to punitive or exemplru:y damages or the cost of defense related to such damages.
This coverage does not apply to bodily injuty st1stained by a. person:

family member for which insurance is not afforded u.uder this
policy or through being struck by that vehicle.
2. If that person or the legal representative of that person makes a settlement without our written consent
1. While occupying any vehicle owned by you or a

3. While occupyfug your insmed car when used to cany persons o.r property for a charge. This exclusiou does not
apply to shared-expense car pools.
4. If the injured person was occupying a vehicle you do not own which is insured for this coverage under another

policy.

limits of Liabilily
The limits of liability shown in the Declarations apply subject to the following:
1. The limit for "each pei:son" is the maximum for bodily injuty sustained by any pei.-son in any one occuttence.
Any claim for loss of consortium or injui:y to the i:elationship arising from this injury shall be included in this limit
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If the financial responsibility law of the place of the accident treats the loss of consortium as a separate clalm,
financial .1:espo.nsibllity limits will be furnished.
2. Subject to the limit for "each perso1111 , the limit for 1'each occurtence11 is the maximum combined amount for
bodily iti.juty sustained by two ot mote persons in any one occurrence.
3. Subject to the law of the state of the occut.tence, we will pay no more than these maximums regardless of the
number of vehicles insured, insured persons, claims> claimants, policies, o.t vehicles involved in the occuueb.ce.

@.Tu_erlnsurance:,
1. We will pay under thls coverage only after the limits of liability under any applicable bodily itijuty liability bonds
o.r policies have been exhausted by payment of judgments or settlements.
2. The amount of Uninsured Motorist Coverage we will pay under Additional Defutltlons 3b sh.all be reduced by the
amount of any other bodily injury coverage available to any party held to be liable fot the accident.
3. Except as ptovided in paragraph 2 a.hove, .if any other collectible insurance applies to a loss covered by this part,
we will pay only our share. Out share ls the proportion that our limits of liability bear to the total of all applicable

limits,
4. We will not provide .insurance fo.c a. vehicle other than your insured car, unless the ow.net of that v-ehicle ha.s no
other insurance applicable to this part.
5. If any applicable insurance other than th.is policy is issued to you by us or any other member company of the
Farmers Insurance Group of ~ompanies, the total amount payable among all such policies shall not exceed the
limits provided by the single policy with the highest limits of liability.

Arbitration
lf an insured petsoii and we do not agree (1) that the person is legally entitled to .recover damages from the owner
or operator of an Uftiasured moto.r ~llicle, or (2) as to the amount of payment under this part, either that person o.r
we may demand that the issue be determined by arbitration,
In that event, an arbitrator will be selected by the insured persott and g_s, If ag.teement on an atbit.tatot cannot be
reached within (30) days, the judge of a coutt having jurisdiction will appoint the arbitrator. The expense of the
arbitrator and all other expenses of arbitration will be shared equally. Attorney's fees and fees paid for the witnesses
are not expenses of arbitration and will be paid by the party incutting them.
The arbitrato.t: shltll determine (1) the existence of the operator of an uttinsutedtnoto:rvebicle, (2) that the insured
person is legally entitled to recover dam.ages from the owner or ope.rator of an uninsured moto.r vehicle, and (3)
the amount of payment under this pa.ct as determined by this policy o.t: any other applicable policy.
Arbitration will take place in the cot1nty whe.re the :lttsured person lives. Local court rules governing procedures and
evide11ce will apply. The decision iu wtlting of the arbittator will be binding subject to the terms of this insuta.nce,
Formal demand for arbim.tion shall be filed in a cot1.tt of competent judsdiction. The court shall be located in the
county and state of resi.de:nce of the party making the demand. Demand may also be made by sending a certified
lettet to the party against whom ru:bit.ra.tion is sought. with a retum receipt as evidence.

PART Ill - MEDICAL
Coverage E- Medical Expense Coverage
We will pay reasonable expenses locurred within three years from the date of accident for necessary medical
setvices and funeral expenses because of bodily injury sustained by an insuted person.

Additional Definitions Used In This Port Only
As used in this part, insuted persotl o.r hisuted persons means:
1. You or any family member while occupying, or through beiog struck by, a motor vehicle or trailer, designed for
use on public roads.
2. Any other person while occupying your insured cat while the car is being used by you, a family member or
auothet pei:son if that person has sufficient 1-eason to believe that the use is with permission of the owner.
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Medical se:rvices means necessaty medical, surgical, dental, x~ray, ambulance, hospital, professional nutsing and
funeral services, and includes the cost of phru:maceuticals, orthopedic and prosthetic devices, eyeglasses and hearing
aids.
Medical services does not include the cost of any of the following:
1.
2.
3.
4.

Hot tubs, spas, water beds,
Exercise equipment, heating or vibrating devices,
Membership in health clubs,
Medical reports unless requested by us.

Exctustons
This covetage does not apply for bodily injw:y to any person:
1. Sustained while occupying your insured cat when used to carry persons for a clw.tge. This exclusion does not
apply to shared-expense car pools.
2, Sustained while occupying any vehicle while located for use as a residence or premises.
3. Sustained while occupying a motorized vehicle with less than four wheels.
4. Sustained while occupying or, when struck by, any vehicle (other than your fusured car) which is owned by o.i:
fi.u:oished or available for the regular use of you o.t: any family me.tnbe.r.
5. Sustained while occupyJng a vehicle othet than the car described in the DecJararions while the v--ehicle is being
used in the business or occupation of an itlsu.ted petson,
·
1
6. Occurring during the course of employment :if wotkets' or workmen s compensation benefits are required.
7, Caused by war (decla.red or undeclared), civil wa.r, insurrection, rebellion, revolutio~ nuclear reaction, radfo.tion or
radioactiv-e contamination) or any consequence of any of these.
8. During active participation in any organized or agreed-upon racing or speed contest or demonstration, or in
practice or preparation fo.t any such contest.

limit of Liability
Rega.tdless of the number of vehicles .insuxed, insured persons, claims or policies, or vehlcles involved in the
accident, we will pay no more for medical expenses, including funeral expenses, than the limit of liability shown for
this coverage in the Declru:ations for each person .injured in any one accident. In no e'Vent shall the linlit of liability
for foneral expenses exceed $2,000 each person.

[!ihi Insurance/
If there is other applicable automobile medical i11surance on any other policy that applies to a loss covered by this
part, we will pay only our share. Our share .is the proportion that our limit of liability bears to the to~l of all

--·-::--=--------::-----.

___
applicable limits.
Any insurance we provide to any fo.sutecl peison for a substitute o.t non-owned motor vehicle or trailer shall be7
~c~ove:c any other collect.ifile insmance. ;:"·"""'"'' ··-· '
~""~~-·-·""- _,._..,_,,""'____.,.,_...... ___.___ ..___~--

e-. .._ ··-~---..~ ~
Ifin.y applicable insm:ance other than tliispolicy is issued to you by us or any other member company of the Fatmers

Insurance Gi:oup of Companies, the total amount payable among all such policies shall not exceed the limits provided
by the single policy with the highest limits of liability.

PART IV -DAMAG£ TO YOUR CAR
Coverage F.. Comprehensive
We will pay for loss to your insured car caused by any accident.al means except collision, less ai1y applicable
deductibles. Any deductible amount will apply sepatately to each loss,

Loss caused by missiles> falling objects) fire, theft or larceny, explosion, eru:thquake, windstorm, hail, water, flood,
malicious .cnlschief or vandalism, riot or civil comrnotlon, colliding with a bird or animal, or breakage of glass is not
deemed loss caused by collisio:t1. If brealmge of glass results from a collisio11, you may elect to have it treated as loss
caused by collision.
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Coverage G.. Colllsion
We will pay for loss to yout insured cat caused by collision less any applicable deductibles.

Any deductible shall apply sepatately to each loss.

Coverage HM Towing and Road Service
We will pay for reasonable and necessary towfog and labor costs jncurred because of disablement of yout insuted
cat. The labor must be performed at the place of ilisablement

Additional Definitions Used In This Part Only
'

As used in this part:
1. Collision. means collision of your insuted cat with another object or upset of yout itlsuted car.
2, Loss means direct and accidental loss of or damage to yout insured ca~ including jts equipment.
3. Your htsu~ed car shall also include any othe.t: private passenget car, utility car, o.r utility trailer not owned by

or fumished or available fot the regular use of you or a family member. But no vehicle shall be considered as
your insured car unless the.re is sufficient reason to believe that the use is with permission of the owner, and
unless it is used by you or a 'tatnily member.
·

Supplementary Payments
1. If you have comprehensive coverage, we will pay for tt:at1sportation expenses m.cw:,:ed by you because of the total
theft of yom insuted car. We will pay up to $15 per day, but no mote than $450. This coverage begins 48 hours
after the theft has been reported to us and to the police and ends when the cat is returned to use ox when we offet

settlement fo:t the loss.
2. We will pay up to, but not mo.re than, $200 for loss of clothing or luggage in ~out ittsured car and belonging to
you or a family member if the loss is caused by;
a. Collision of your insuted carwhile covered by this policy.

b. F.ii:e, lightning, flood, earthquake, explosion, falling aircraft, or theft of the entire insured cat; and loss occU(s to
your insui:ed car from the same cause while co-vered for comprehensive by this policy.

Exdusions
This coverage does 11ot apply to Joss:

apply to
shared-expense car pools.
·
2. Caused by wnr (declared or 1,mdeclared), civil war, insurrection, rebellion, tevolution, nucle~ reaction, radiation or
tadioacthre contatninatlon, or any consequence of any of these,
3. Caused by theft to equipment designed for the reproduction of sound, or any radio receiving or radio recciviug and
t1:ans.mitting equipment. This applies to such equipment as a tape player, tape recorder, citizens band radio and
two-way mobile radio, telephone, radar detector, television or scanning monitor receive.t, It also applies to any
electi"onic device incotpo.tating any of this equipment, as well as accessories and antennas.
This exclusion does not apply to that equipment which is permanently installed in the opening of the dash or
console of yout insured cat no.rmally used by the motor vehicle manufacturer for the installation of a radio or
sound reproducing device.
4. Caused by theft to tapes, records, ;reels, cassettes, cartridges, canying cases or other devices for use with equipment
designed fo.r the rep.roduction of sound.
5. To a. camper body, canopy or utllity trailet owned by you or a family me.mbet and not described in the
Declarations. But, coverage does apply to a camper body, canopy or utility ttailer ownership of which you acquke
during the policy period if you ask us to insure it within 30 days after you acquire it.
6. To a.wnings, cabanas or equipment-designed to provide additional living facilities.
1. To your insured car while used to carty persons or p.topei:ty fo:r a charge. This exclusion does not
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7. Due and confined to weai: and tear, freezing) mechanical or electrical breakdown ot failure) o.r road damage to
tires. But coverage does apply if the loss :results from butning of wiring. Also coverage does apply if the loss
results from the total theft ofyout ittsuted cat,
8. To a vehicle not owned by you when used in auto business ope:taiions.

9. During any organized or agreed~upon racing or speed contest or demonstration in which your insuted car has
active participation, or in practice o.i: prepatati.on for any such contest,
10. To a van, pickup, or panel truck due to inci:eased cost of repair o.r replacement of the following fu:tnishings or
equipment
a. special carpeting, :insulation, wall paneling, fumitt1re or ha.rs.
b. facilities for coolcing and sleeping including enclosures 01: bathroom facilities.
C. heightwextending roofs.
d. murals, paintings or other decals or g.taph.ics,

limits of Lloblllty
Our limits of liability fo.t: loss shall not exceed the lowest of:

1. The actual cash value of the stolen or damaged property,
2. The amount necessai:y to repair o.i: replace the property or parts with othe.r of like kind and quality, less
depreciation.
3. $500 for a. utility ttailer not owned by you ot a family membet.

Payment of loss
We may pay the loss in money or repair or replace damaged or stolen property. We mayt at any time before the loss
is paid o.r the pi:ope.rty is replaced, return, at our expense, any stolen prope1:ty either to you or to the address shown in
the Declatations, with payment for the resulting damage.· We may keep all ot part of the property at the agreed or
appraised value.

Appraisal
You ot we may demand appraisal of the loss. Each will appoint and pay a competent and disinterested appraiser and
will equally share other appraisal expenses. The app.rai.sets, or a. judge of a cou.tt having jurisdiction, will select an
umpire to decide any differences. Each appraiser will state separately the actunl cash value and the amount of loss.
An award in writing by any two apptaisers will dete1niine the amount payable, which shall be binding subject to the
terms of this insurance.

No Benefit to Bailee
Tiiis coverage shall not directly ot indirectly benefit any carrier or other bailee for hire liable for loss to yotu insuted
car.

[Ofh~rance ::J
If there is other applicable similar insu.rance on any other policy that applies to a loss covered by this part, we will pay
only our shru:e. Oui: shru:e ls !he proportion that ou.r limit of liability beats to the total of all applicable limits. This
coverage does not apply to any substitute or non-owned car if there is similar coverage on it.
t:nyfosu.rance we proviclefor"avehicle you do not own s~-6e'"~~~-!.C::::~~~!c~~l~~~.3nce7
If any applicable insurance othe.t: lli;1ltliispolicyisissuecl to you by us or any other member company of the Farmet'$
fosutance Group of Companies, the total amount payable among all such policies shall not exceed the limits provided
by the single policy with th~ highest limit;i of liability.

PART V.. CONDJTIONS
1. Policy Period and Territory
This policy applies only to accidents, oocut.tences, and losses during the policy period shown in the Declatations
which occur within ·the United States, its ter.ritorles or possessions, or Canada, or while the car is being shipped
between the.ir ports.
56-S060 ISTEDITTOH ID) 9-88
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2. Changes
This policy with the Declarations includes all agreements between you and us relating to this insurance. No other
change o.r waiver may be made in this policy except by endorsement o.t new ·declarations or new policy issued by us.
The premium for each term of thls policy is deterrnined by infonnation in our possession at the inception of that
term. Any changes in this information which would affect the rating of yout policy will allow us to make an
additional charge or refund on a pro rata basis. If a premium adjustment is necessary we will make the adjustment as
of the effective date of the change.
When we broaden coverage during the policy period without charge, the policy will automatically provide the
broadened coverage when effective in your atate. We may make othe.c changes or replace this policy, to conform to
coverage currently in use at the next policy period. The change o.r new policy will be delivered to you, or mailed to
you at yout mailing address shown in the Declarations at least 30 days before the effective date of the new policy
period.
Policy terms which conflict with laws of Ida.ho 9.!e hereby a.mended to conform to such laws.

3. legal Action Against Us
We may not be sued unless there is full compliance with all the terms of this policy. We may not be sued under the
Liability Coverage t111til the obligation of a person we insure to pay is fimlly determined either by judgment against
that person at the actual trial or by written agreement of that person, the claimant ruid us. No one shall have any right
to make us a party to a suit to determine the liability of a person we insure.

4. Transfer Of Your Interest
Interest in this policy, may not be assigned without our written consent. But, if the insured named in the Declarations,
or the spouse of the insw:ed resident in the same household dies, the policy will cover:
a. The survlvo.r,
b. The legal representative of the deceased person while acting whhln the scope of duties of a legal representa.thre.
c, Any person havmg proper custody of your insured cat until a legal representative is appointed.

5. Our Right to Recover Payment
In the event of any payment U!lder this policy, we are entitled to all the rights of .t:ecove,:y of the person to whom
payment was made against another. That person must sign and deliver to us aJly legal papers relating to that recovery,
do whatever else is necessa:1,y to help us exercise those rights and do nothing after loss to prejudice our rights.
When a pei:son has been paid damages by us under this policy and also recovers from another, the ao.1ount
recovered f.rom the othei: shall be held by that person in trust for us and reimbursed to us to the extent of our
payment
This condition does not apply if prohibited by state law.
It may be necessary for us to make payment under the Uninsured Motorist Coverage due to the insolvency of another
insurance carriu. Io such a case, our right to :recover payment is limited to proceedings directly against the msolvent
insurer or .receiver. We will exercise those rights which the person insured by the insolvent insurer might otherwise
have had, if he or she had pe.csonally made the payment.

6. Two ar More Cors Insured
With respect to. any accident or occu.tte.nce to which this and any other auto policy issued to you by any member
company of the Farmers Insurance Group of Companies applies, the total limit of liability under all the policies shall
not exceed the highest applicable limit of liability under any one policy.

1. Bankruptcy
We are not relieved of any obligation under this policy because of the bankruptcy or msolvency of any insut:ed
person.

8. Terminolion or Reduction of Coverage
a. Cancella.tlon,. nontenewal o:t reduction of coverage:
(1) You may cancel this policy by advising us in writing when at a future date the cancellation is to be effective.
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{2) We may cancel, change the .renewal date~ or cancel or reduce all or any portion of any coverage by mailing
11otlce to you, you.r rep.resentative, or any lienholdet shown in the policy at the address shown in the
·
Declarations or by delivering the notice:
(a) Not less thart 10 days priot to the effective date of such cancellation, reduction, or change of renewal
date:
Q) For nonpayment of premium) or
(ii) If the policy has been in force less th1m 60 days.

(b) Not less than 20 days prior to the effective date of cancellation for all other cases.

If we cancel or reduce all or any portion of any coverage, the notice we send you will describe that portion
we are cancelling or reducing.
(3) Our tight to cancel is limited 011ly if this policy has been in force fot 60 clays, or is a renewal. We can cancel
or non!'enew this policy if it has been in effect more than 60 days only if any of the following apply:
(a) You fail to pay the premh.un when due.
(b) The msurance was obtained through material .misrepresentation.
(c) Any insured person made a false or fraudulent claim or knowingly aided another person in making such
a claim.
(9-) You fail to disclose fully your motot'Vehicle accidents and moving violations, ot losses covered under
any automobile physical darnage or comprehensive coverage for the preceding 36 months if called fo.t: in
the application.
(e) You fail to disclose in the application any info.trnation necessary for acceptance or proper rating.
(£) You violate any terms and conditions of this policy,
(g) You, any re$.ident of your household, or any pei:son who regularly and frequently operates your insuted
CR:f!

(i) has had his or her driver's license suspended or :revoked within the 36 months prior to the notice of
cancellation o,: noru:enewal of coverage.
(ii) is or becomes subject to epilepsy or heart attacks, and does not produce a physician's certificate
stating that he or she can operate a motor vehicle safely.
(iii) has an accideb.t or conviction record, physical or mental condition which are such that his or her
operation of an automobile might endanger the public safety.
Qv) has been convicted, or forfeited bail, during the 36 months immediately preceding the notice of
cancellation or nonreuewal of coverage for:
·
(M) Criminal negligence resulting in death or homicide arising out of the operation of a motor
vehicle.
·
(ab) assault arising out of the operation of a motor vehicle.
(a.c) operating a. motor vehicle while intoxicated or under the influence of dmgs.
(ad) leaving the scene of an accide:ntwlthout stoppmg to ,:epott it.
·
(ae) nutking false statements in an application for a driver's license.
(a..f) theft or unlawful taking of a motor vehicle.
(ag) any felony.

(v) has been convicted of, or forfeited bail for, three or more violations within the 36 months
.immediately ptecediog the notice of cancellation or nontenewal, of any law, ordinance or regulation
limiting the speed of motor vehicles, or any of the provisions of the motor vehicle laws of any state.
Violations may be repetitions of the same offenses or different offenses.
(vi) has, while this policy is in force, engaged fo a prean-aoged speed contest while operating o.t tiding in
your insured car.
(vii) has, within 36 months prior to the notice of cancellation oc noruenewal been addicted to the use of
narcotics o.r other drugs.
, (vili) uses alcoholic bevetages to excess.
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(h) Your it1suted car is:
so mechanically defective that its operation might endanger public safety.
used in ca.trying passengers for hit:e or compensation. This does not include car pools.
used in the business of ttanspottation of flammables o.t: explosives.
an authorized emergency vehicle,
{v) subject t.o an inspection la.w and has not been inspected or, if inspected, has failed to qualify within
the period specified under such inspectio11 la\V.
(vi) substantially changed fo type o.c condition during the policy period1 increasing the risk substantially>
or so as to give clear evidence of a use othex than the oi-iginal use.
(4) Part 3 above does not limit our right to add a deductible not exceeding $100 under Coverage F of this policy
as a condition to renewal.
(5) We will not cancel or noru:enew if:
(~
(ii)
(ill)
{iv)

(a) Yo·u agree in writit1g to exclude a person other than you by name ftom operation ofyout ittsuted ca:r.
(b) You also agree to exclude coverage to youtself for any negligence which may be imputed by law to you,
which may arise out of the maintenance, operation or _use of a moto.t vehicle by such excluded petson.
Notice of cancellation. o.t noru:enewal for nonpayment of premium must be mailed or delivered to you with the reason
for cancellation or nonrenewal. If cancellation or nonrenewal is for ru,.y other cil:cumstance, we will send you the
.teason fo.t such cancellation or noru:enewal with the notice or we will send you a statement of your .right to request

the reason.
A written request must be mailed or delivered to us not less than 10 days prior to the effective date of cancellation.
We will furnish you with a statement giving the reason or grounds fot the notice of cancellation.

Nonrenewal
If we mail ox deliver a notice of noru:enewal to you, we will send you either the reason for nonrenewal or a statement
of your right to request the reason for such nonrenewal. A written request must be made not less than 15 days prior
to the effective date of nonrenewal.
We will mail to you at the address shown in the Declarations, o,: deliver to you, notice of nomenewal not less than 30
days befote the end of the policy peiiod, if we decide not to renew o.r continue this policy.
This p.rovlsion shall not apply in any of the following cases:

1. You fail to pay the premium when due.
2. We show a wiJlingness to renew.

If your policy is tenewed, we still may cancel it at our option, if grounds for cancellation existed before the effective
date of the renewal.
b. Automatic Te:onimition
This policy will automatically terminate at the end of the policy period if you or your representative do not .accept our
offer to renew it. Your failure to pay the required .renewal premium as we .requite means that you have declined our
offe,:.

If other insurance is obtained on your insuted car, an.y similar insurance afforded under this policy for that car will
cease on the effective date of the other: insurance.
c. Other Pro'IJ'isions

(1) If diffei:ent .tequirements for cancellation and non.tenewal or termination of policies become applicable
beeituSe of the laws of Idaho, we will comply with those requirements.
(2) Proof of mailing shall be sufficient proof of notice. We may deliver a notice instead of mailing it,
(3) The effective date and hout stated on the notice fo:t ca~cellation of the e11the policy shall become the end of
the policy period.
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(4) The effective date and ti.me stated on the notice for reductions of coverage or cancellation of a portion of the
cove.rage, shall be the effective date of the change. The notice shall be part of the policy. It is an endorsement.
(5) Termination or change may result in a p.remium refund. If so, we will send it to you. Our making or offering
of a refund is not a condition of cancellatio.n.
If you cancel, the refund will be computed in accordance with the customary short rate table and procedure.
If we cancel or reduce coverage, the refund will be computed on a pro rata basis.

9. No Duplication of Benefits
Any amount paid u11der Covemge E will be applied against any othei: coverage of this policy applicable to the loss so
that there is no duplication of Coverage E benefits. In no event shall a coverage limit be reduced below any amount
required by hw.

Optiono1 Payment Pion on Renewal of Poficy
If we send you an offer to renew any or all of the coverages in your policy, we will send you a Renewal Premium
Notice. You may pay the premium either in full or in two equal installments.
If paid in ins_ta11ments, we wm add a service charge when the policy is renewed.
The fust premium :installmen~ including the seivice chatge, shall be payable on o.r before the policy renewal date. The
second installment shall be payable not latet than 60 days after the renewal date.

SPECIAL PROVISIONS
Policy fees which you pay axe not pa.t:t of the premium, but are fully earned when cove.rage is effective. They are not
refundable (except as noted in a. and b. below), but may be applied as a credit to policy fees requited for other
insurance accepted by us.
a. If we cancel this policy during or at the end of the first policy period, we shall refund all policy fees.
b. If you Cfil'lcel this policy durhig or at the end of the fust policy period because it does not agree with the
application and is not as tep.resented by the agent, we shall refund all policy fees.
This policy shall not be effective unless counte.tsigned on the Declarations Page by a duly authorized representative
of the Company named on the Declarations Page.
The Company named on the Declarations has ca.used this policy to be signed by the officexs shown below.
FARMERS INSURANCE COMPANY OF IDAHO
MID-CENTURY INSURANCE COMPANY
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Dear Valued Customer,
The endorsement below can eliminate the deductible costs for an auto glass claim.
For no additional charge, we will not apply the deductible for Comprehensive when you
choose to 1•epair rather than replace damaged auto safety glass. If you choose to replace
the glass, however, the deductible will apply. Please read the endorsement for complete
details.
Thank you for choosing Farmers:@ If you have any questions, please contact your Farmers
agent who w111 be happy to help you with this and your other insurance needs. ·

....

SAFETY GLASS - WAIVER OF DEDUCTIBLE
PART IV DAMAGE TO YOUR CAR - COVERAGE F
M

e1417A
1st Edition

It is agreed that if a loss to auto safety glass Is repaired rather than replaced, the deductible applying to
Coverage F - Comprehensive under Part IV - Damage to Your Car ls waived. If the auto safety glass is
replaced, the deductible applying to Comprehensive will remain in force.

This endorsement is part of your policy. It supersedes and controls anything to the contrary. It ls otherwise
subject to all other terms of the policy.
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ENDORSEMENTAMENrnNG
DEDUCTIBLE PROVISIONS UNDER PART V

E13Q1

(E - Z READER CAR POLICY)

1st Edition

It is agreed that provisions contained in Part V - Conditions, Section 8. - Termination or Reduction of
Coverage, which pertain to our right to add a $100 deductible under Coverage F or G are deleted and
replaced with the following:
"Subject to any applicable state law, Section 8. does not limit our right to add or increase a deductible
under Coverage F and/or G of this policy as a condition to renewal."

This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all other terms of the policy.
91-13O1 lST EDITION 7-91
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E1248

ENDORSEMENT
AMENDING CUSTOMIZING EQUIPMENT EXCLUSION
YOUR E-Z READER CAR POLICY

1st Edition

It is agreed that your policy is amended as follows:
Under PART IV - DAMAGE TO YOUR CAR, Exclusion number 10 is deleted and replaced with:
To a van, pick-up or panel truck due to increased cost of repair or replacement of the following furnishings or
equipment:
a. Special carpeting, insulation, wall covering, furniture or bar.s.
b. Dining, kitchen and sleeping facilities including enclosures or bathroom facilities.

c. Height-extending roofs.
d. Murals, specials paint andlor methods of painting, decals or graphics.

This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all other terms of the policy.
E1248101
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ENDORSEMENT ADDING REGULAR AND FREQUENT
USE EXCLUSION TO PART II

E1210
1st Edition

It is agreed that the following exclusion is added to the Exclusions under Part II of your policy.
Uninsured Motorist Coverage (and Underinsured Motorist Coverage if applicable) does not apply to
damages arising out of the ownership, maintenance, or use of any vehicle other than your insured car
(or your insured motorcycle if this is a motorcycle policy), which is owned by or furnished or available
for the regular use by you or a family member.

This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to .all other terms of the policy.
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E12QQ

AMENDED BUSINESS USE EXCLUSION
(Your E - z Reader Car Policy)

1st Edition
It is agreed that Exclusion 6. Under PART I - LIABILITY is deleted and replaced with the following:

Bodily injury or property damage arising out of the ownership, maintenance or use of any vehicle by any
person employed or otherwise engaged in a business other than the business described in Exclusion 5.
This exclusion does not apply to the maintenance or use of a:
a, Private passenger car.
b. Utility car that you own, if rated as a private passenger car, or
c. Utility trailer used with a vehicle described in a. or b. above.
However, this exclusion does apply to any vehicle:
1. While used in employment by any person whose primary duties are the delivery of products or services;

or,
2. While used in any employment in an emergency occupation on a full-time, part-time, or volunteer basis.
Such occupations include, but are not limited to, Fire Fighting, Ambulance, or Police activities. However,
this exclusmn does not apply to the vehicle described in the Declarations or any private passenger car
or utility car with which you replace it.
•
3. Which is one of a fleet or pool of vehicles which are provided for the use of an insured person in the
course of his or her employment, unless such vehicle is specifically listed in the Declarations.

This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all other terms of the policy.
91-1200 1ST EDITION 4-92
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ENDORSEMENT

1180A

1st Edition

For an additional premium, it is agreed that the following optional limits are added to UNDERinsured
Motorist Coverage C~1, Part II of the policy. We will pay up to the limits of liability shown rn the Declarations:

Coverage Designation
IJ_ .~1_...:t____.._.---- .. .

Limits

--

. .

5001500:::,

-----------·---·MA-41-~....,..M
!9:.,...,J
600,000
I

U12

25-7095 0.00

'.!

Combined Single Limit

A709510t

000652

Coverage C - 1 UNDERinsured Motorist Coverage

E1179i

1st Edition

For an additional premium it is agreed that UNDERinsured Motorist Coverage C-1 is added to Part II of your
policy.

1W~p_ay=aJI sums w~ich an insured pe~son-is-1egally-entitl~d-~0!Ifcovefa~~aain~g~~ !(9='11..tfieowneJ_Qtl
operator of an UN_DERmsured motor vehicle ,because of. bod1ly-1ruury_~_yfilamed oy the msurecl P-erson!

~

~

•
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Limits of Liability
a. Our liability under the UNDERinsured Motorist Coverage cannot exceed the limits of the UNDERinsured
Motorist Coverage stated in this policy, and our maximum liability under the UNDERinsured Motorist
Coverage is the lesser of:
1. The difference between the amount paid in damages to the insured person by and for any person or
organization who may be legally liable for the bodily injury, and the limit of UNDERinsured Motorist
Coverage; or

2. The amount of damages established but not recovered by any agreement, settlement, or judgment
with or for the person or organization legally liable for the bodily injury.
b. We will pay up to the limits of liability shown in the schedule below as shown in the Declarations. (Note:
Not all of these limits may be available in your State.)

Limits

Coverage Designation

10/20
15/30
20/40
25/50
30/60 (Not available in Mid-Century)
35/70
50/100
100/200
100/300
250/500

U1

U2
U3
U4

U5
U6

U7
UB
U9
U10

c. The limit for "each person" is the maximum for bodily injury sustained by any person in any one
occurrence. Any claim for loss of consortium or injury to the relationship arising from this injury shall be
included in this limit.
·
If the financial responsibility law of the place of the accident treats the loss of consortium as a separate
claim, financial responsibility limits will be furnished.

d. Subject to the limit for "each person," the limit for "each occurrence" is the maximum combined amount
for bodily injury sustained by two or more persons in any one occurrence.

Additional Definitions Used In This Part Only
a. ~sure~pers~1 means:
lv';§or a family member.
2~ Any other person while occupying your insured car or your insured motorcycle.
3. Any person for damages that person is entitled to recover because of bodily injury to you, a family
member, or other occupant of your insured car or your insured motorcycle.
But, no person shall be considered an insured person if the person uses a vehicle without having sufficient
reason to believe that the use is with permission of the owner.
b. Motor vehicle means a land motor vehicle or a trailer but does not mean a vehicle:

91-1194
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1. Operated on rails or crawler-treads.
2. Which is a farm type tractor or any equipment de~igned or modified for use principally off public roads
while not on public roads.
3. Located for use as a residence or premises.

c. Underinsured Motor Vehicle - means a land motor vehicle when:
1. the ownership, maintenance or use is insured or bonded for bodily injury liability at the time of the
accident; and
2. its limit for bodily injury liability is less than the amount of the insured person's damages.
An underinsured motor vehicle does not include a land motor vehicle:
(a)
(b)
(c)
(d)
(e)
(f)

insured under the liability coverage of this policy;
furnished or available for the regular use of you or any family member;
owned by any governmental unit or agency;
which are farm tractors and other off road designed vehicles and equipment;
defined as an "uninsured motor vehicle" in your policy;
which is self insured within the meaning of any financial responsibility law which applies.

,ot1rer-1nsura~ce:7
1. We will pay under this coverage only after the limits of liability under any applicable bodily injury liability
bonds or policies have been exhausted by payment of judgments or settlements.

e:.._The amount of U~Q!;_Ri11sured Motorist Coverage we will pay shall be reduced by the amount of any"J
e!,_her bodily injury·coverage available to any p~ty heJ!!_ toJie liable for the acei d ~

·---

0

3. If any other' ;bll~bl; i~~;;;;-·~ppl;s to loss covered by this part, we will pay only our share, Our
share is the proportion that our limits of liability bear to the total of all applicable limits.
;

4. We will not provide insurance for a vehicle other than your insured car or your insured motorcycle,
unless the owner of that vehicle has no other insurance applicable to this part.
5. If any applicable insurance other than this policy is issued to you by us or any other member company of
the Farmers Insurance Group of Companies, the total amount payable among all such policies shall not
exceed the limits provided for the single vehicle with the highest limits of liability.
Under Part II of the policy the provisions that apply to Exclusions and Arbitration remain the same and apply
to this endorsement.

This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all other terms of the policy.

91-1194
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E1167

LOSS OF USE ENDORSEMENT

4th Edition

For an additional premium, we will pay your extra expense arising from any of the options you have
purchased as described in the schedule below and designated in the Declarations. The chosen option
applies when the loss exceeds the deductible amount applicable under PART IV of your E-Z Reader Car
Policy.
OPTJON SCHEDULE
COVERAGE
DESIGNATION

COVERAGE DESCRIPTION

K-1

We will pay you $1 O per day while your insured car is in the custody of a garage for
repairs resulting from a collision. The maximum payable is $100. If your insured car is a
total Joss (regardless of salvage value) we will pay you $100.

K-2

We will pay you $15 per day while your insured car is in the custody of a garage for
repairs resulting from a Collision or Comprehensive loss. The maximum payable is $300.
If your insured car is a total loss (regardless of salvage value) we will pay you $300. This
option does not cover total theft of your insured car.

K-3

Car Return Expenses: If Coverage K-1, K-2 or K-4 loss occurs more than 50 miles from
your residence, we will pay you for the reasonable and necessary extra expense for
commercial transportation, gasoline, lodging and meals incurred to return your insured
car, after it is repaired, to your residence or destination. The maximum payable for car
return expenses is $200.

K-4

We will pay you $25 per day while your insured car is in the custody of a garage for
repairs resulting from a Collision or Comprehensive loss. If your insured car is a total
loss (regardless of salvage value} we will pay you $500.
We will pay you an amount in ex,;:~ss of the amount paid per day under paragraph 1 of
Supplementary Payments in Part IV of this policy, resulting from total theft of your insured
car. The maximum we will pay for the combined total of paragraph 1 of Supplementary
Payments and K4 is $25 per day.
The maximum payable under K-4 is $500.

K-5

We will pay you $50 per day while your insured car is in the custody of a garage for
repairs resulting from a Collision or Comprehensive loss. If your insured car is a total
loss (regardless of salvage value) we will pay you $1000.
If loss occurs more than 50 miles from your residence we will also pay your car return
expenses for the reasonable and necessary extra expense for commercial transportation,
gasoline, lodging and meals incurred to return your insured car, after it is repaired, to your
residence or destination. The maximum payable for car return expenses is $500.
_
We will pay you an amount in &Kc_e_s_s of the amount paid per day under paragraph 1 of
Supplementary Payments in Part IV of this policy resulting from the total theft of your
insured car. The maximum we will pay for the combined total of paragraph 1 of
Supplementary Payments and KS is $50 per day.
The maximum payable under K-5 is $1,000.

The insurance afforded by this endorsement does not apply to any collision or comprehensive loss
occurring before the effective date of this endorsement as shown in the Declarations.
This endorsement is also subject to the following provisions:
1. Coverage applies only to your insured car other than a private passenger car, utility car, or utility
trailer not owned by you or a family member while being temporarily used as a substitute vehicle.
2. If you are paid under this endorsement, we shall have your rights to seek recovery. You shall do
whatever is necessary to secure such rights. You shall do nothing to prejudice these rights.
3. The premium charged for this insurance is fully earned unless the entire policy is cancelled. {Not
applicable in Michigan).
This endorsement is part of your policy. It supersedes and controls anything _to the contrary. It is otherwise
subject to all other terms of the policy.
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ENDORSEMENT AMENDING DEFINITION
OF INSURED PERSON UNDER PART I • LIABILITY

e1154

2nd Edition

It is agreed that under Part I • Liability, items 2 and 3 under "Insured Person does not mean:" are amended
to read as follows:

2. Any person, including but not limited to a family member, for bodily injury or property damage arising
from the operation of a vehicle by that person as an employee of the United States Government when the
provisions of the Federal Tort Claim Act apply.
3. Any person, including but not limited to a family member, who uses a i;,ehicle without having sufficient

reason to believe that the use is with the permission of the owner.

This endorsement is part of your policy. It supersedes and controls anything to the contrary, It is otherwise
subject to all other terms of the policy.
91-1174 2ND EDITION 9-93
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t,~DORSEMEl'.'JJ_f\MENDING-DEFINITION"'"'.11'
{Qf,.Jl~INS.U8ED. MOTOR~VEHICL~

.E1105G
1st Edition

~~~~art~!_r:-~~~~-1Vlofo1isf;"the'f6llowingchanges·app1Q
'TJ,r_worg~ .:_(Including Und..~rins_yr~Q.NJE!c_>~~~Jovera_9.~1}'"ifs11QWn_fn~e"Coverag!_9::areaeleted1
from the-title ucoverage C.f (Does not apply to E:z·Reader Motorcycle Policy.)

~-------

~·-~ .~,........

2. Item 3b of "Additional Definitions Used In This Part Only" is deleted.
3, Paragraph 2 (paragraph 1-Your E-Z Reader Motorcycle Policy) under "Other Insurance" is deleted.
4. The words "Except as provided in paragraph 2 above" (paragraph 1-Your E-Z Reader Motorcycle Policy)
are deleted from paragraph 3 (paragraph 2-Your E-Z Reader Motorcycle Policy) under "Other lnsmance."

This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all other terms of the policy.
91-1124 1ST EDITION 1-90
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Dear Valued Customer:
TI1is endorsement attaches to and is part of your policy. It changes the Other Insurance section of Part I Liability in your policy. The change consists of removing the second pai.11gt.-aph in that section, which states.
We will provide for an insured person, other than you or a family member, up to the limits of the
Financial Responsibility Law only.
Removing that paragraph broadens your liability coverabre by allowing payment up to the limit of liability on
the policy.
Thank you for choosing Farmers\ we appreciate your business. Please contact your Farmers agent if you
have a question about this change or your insurance coverage.

ENDORSEMENT AMENDING PART I • LIABILITY

(Your E-Z Reader Car Policy)

E1047A
Ist Edillon

It is agreed that Your E-Z Reader Car Policy is amended as follows:
PART I Liability, "Other Insurance" is deleted and replaced with the following:

4.0THER-INSURANCE "J
If there is other applicable Auto Liability Insurance on any other policy that applies to a loss covered by this
part, we will pay only our share. Our share is the proportion that our limits of liability bear to the total of all
applicable limits.
furjinsurance we proviaefora""veliicl~do not own shall be. excess over any other-collectiol~~~m:·ancc7

If any applicable insurance other than this policy is issued to you by us or any other member company of the
Farmers Insurance Group of Companies, the total amount payable among all such policies shall not exceed
the limits provided by the single policy with the highest limits ofliability.

This endorsement is pru.t of your policy. It supersedes and contcols anything to the contrary. It is othe1wise
subject to all other terms of the policy.
94-0774 l STEDITION 3-0S
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Dear Valued Customer:
The endorsement below amends Part IV - Damage to Your Car, Limits of Liability section of your
policy to clarify our long stand.Jng practice for adjusting claims. We pay the amount needed to
replace or repair lost or damaged property with property of like kind and quality; or with new
property less an adjustment for physical deterJoratlon and/ or depreciation. Property of llke kind
and quality includes parts made by the vehicle manufacturer and parts from other sources.

If you have any questions regarding this change or any other insurance concerns, please contact
your Farmers® insurance agent.

E1027A

ENDORSEMENT
AMENDING PART Ill - DAMAGE TO YOUR CAR
It is agreed that your policy is amended as follows:
Under Part IV - Damage to Your Car, Limits of Liability, item 1. (Item 2.
OK and WI) is deleted and replaced by the following:

1st Edition

In AZ, ID, IA, MI, MO, MT, OH,

1. The amount necessary to repair or replace the property or parts with other of like kind and quality; or with
new property less an adjustment for physical deterioration and/ or depreciation. Property of like kind and
quality includes, but is not limited to, parts made for or by the vehicle manufacturer. It also includes parts
from other sources such as rebuilt parts, quality recycled (used) parts and parts supplled by non-original
equipment manufacturers,

This endorsement ls part of your policy.
subject to all other terms of the policy.
91-1029 1ST WIITO.IJ 2·98
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E0022

MONTHLY PAYMENT AGREEMENT

1st Edition

In consideration of the premium deposit, we agree to the following:
(1) The policy period is amended to one Calendar month, It will commence with the effective date
shown in the Declarations.
(2) The policy shall continue in force for successive monthly periods if the premium is paid when due.
The premium is due no later than on the expiration date of the then current monthly period.
(3) The monthly premium shall be subject to future adjustment. Such adjustment will apply the then
current rate on the semi-annual or annual anniversary of the policy whichever is indicated in the
Declarations as applicable.

This endorsement is part of your policy. It supersedes and controls anything to the contrary, It is otherwise
subject to all other terms of the policy.
91-0022
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s7540
IDAHO
1st Edition

It is agreed that your policy is amended as described below:
Part III - MEDICA:I::-lsdefete-d anarep1a·ceti-w1tntn1ff6llowingJ
,'-

o

...,, ,-.,.

..oy;...•1-to,....~~_,...........11l!.1~·~.,......_...,...-.

PART Ill - MEDICAL
Coverage E- Medical Expense Coverage
~~llrpay reaso~~t.?_I!_.~xpenses for nee~~~)'_ medic~l~~ervic~s -~~~~~.~·:iitfiiri'llir:_e~ y_e_..~ -~rom-t~e
.date of the accldenfl5ecause of bodily injury siistaifie1r·by-an-1n:s-urtm-pers011w~c.~ .w~~_c!~s~~x_~r~.d ariclJ
e~d~l.t!:1~n~<:~e-ye_a_r.?~.~~~~cciderit:-=t..... ·~-...---.. -·---__ ,. __ .. ,. __. _" ..- .
. " -J

Additional Definitions Used In This Pait Only

A_: ~ed in this part~~~~,m~?~ r;neai:is:. ~]

t.:..r~~ or any family member yvhile occupying, or through being struck by, a motor vehicle or trailer,
designed for use on public roads.

2, Any other person while occupying your insured car while the car is being used by you, a family
member or another person if that person has sufficient reason to believe that the use is with permission
of the owner.
Necessary Medical Services means medical services which are usual and customary for treatment of the
Injury, including the number or duration of treatments, in the county in which those services are provided.
Necessary Medical Services are limited to necessary medical, surgical, dental, x-ray, ambulance, hospital,
professional nursing and funeral services, and include the cost of phannaceutlcals, orthopedic and prosthetic
devices, eyeglasses, and hearing aids. We wlll reimburse you for any necessary medical services already
paid by you.
Necessary Medical Services do not lnclude:
1. Treatment, services, products or procedures that are:
a. Experimental in nature, for research, or not primarily designed to serve a medical purpose; or
b. Not commonly and customarily recognized throughout the medical profession and within the United
States as appropriate for the treatment of bodily injury; or
2, The use of.
a. Tuermography or other related procedures of a similar nature; or
b. Acupuncture or other related procedures of a similar nature.
3. Purchase, rental cost, or use of:
a. Hot tubs, spas, water beds,
b. Exercise equipment,
_.
c. Heating or vibrating devices,
d. Fumiture or equipment not primarily designed to serve a medical purpose,
e. Memberships in health clubs,
f. Medical reports unless requested by us.

Reasonable Expenses means expenses which are usual and customary for necessai•y medical se1-vices in
the county in which those services are provlded. We will reimburse you for any 1·easonable expenses
already paid by you.

Exc[usions
This coverage does not apply for bodily irtjury to any person:
1. Sustained whHe occupying yom insured car when used to carry persons for a charge. This exclusion
does not apply to shared-expense car pools.
2. Sustained while occupying any vehicle whtle located for use as a residence or premises,
3, Sustained while occupying a motorized vehlcle other than a private passenger car or utility car.
90,7540 1ST EDIDl!ll 10.D~
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4. Sustained while occupying or when struck by any vehicle (other than your insured car) which is owned
by or furnished or available for the regular use of you or any family member.

5. Sustained while occupying a vehicle other than the car described in the Declarations while the vehicle is
being used In the business or occupation of an insured person.
6. Due to heart attacks, strokes, and other medical conditions or Illnesses not causally related to an accident.
7. Occurring during the course of employment if workers' compensation benefits are required.
8. Caused by war (declared or undeclared), civll war, insurrection, rebellion, revolution, nuclear reaction,
radiation, or radioactive contamination, or any consequence of any of these.
9. During active participation In any organized or agreed~upon racing or speed contest or demonstration, or
in practice or preparation for any such contest.
10. Where medical expenses are paid or payable by any governmental entity.

Determination of Coverage
Determination of what are reasonable expenses and/ or necessary medical services may be submitted to
an independent medical consultant. Determination as to whether an insured person is legally entitled to
. recover, and in what amount shall be made by agreement between the insured person and us. If no
agreement is reached, the decision wm be made by arbitration .

.Arbitration
If an insured person and we do not agree, (1) that the person is entitled to recover for medical services, (2)
that the medical services are a result of a covered accident, or (3) as to the nature, frequency, or cost of the
medical services, either that person or we may demand that the issue be determined by arbitration.
In that event, an arbitrator will be selected by the insured person and us. If agreement on an arbitrator
cannot be reached within 30 days, the judge of a court having Jurisdiction will appoint the arbitrator. The
expense of the arbitrator and all other expenses of the arbitration will be shared equally. Attorney fees and
fees paid for the witnesses are not expenses of arbitration and will be paid by the party incurring them.
The arbitrator shall determine (1) if the medical services are as a result of a covered accident, (2) if the
medical services incurred are reasonable and necessary, and (3) the amount of any payment under this part as
determined by this policy.
Arbitration wlll take place in the county where the insured pe1·son lives. Local court rules governing
procedures and evidence will apply. The decision in writing of the arbitrator wJll be subject to the terms of
this insurance.

Limit of Liability
Regardless of the number of vehicles insured, insured persons, claims or policies, or vehicles involved in the
accident, we will pay no more for medical expenses including funeral expenses, than the limit of liability
shown for this coverage in the Declarations for each person injured in any one accident. In no event shall
the limit of liabilil;y for funeral expenses exceed $2,000 each person.

[Otlierlnsura~
If there is other applicable automoblle medical insurance on any other policy that applies to a loss covered by
this part, we will pay only our share. Our share is the proportion that our limit of liability bears to the total of
all applicable limits.
~ insurance we provide to any insured J>Cr~on for a substitute or non-owned motor vehicle or trailpr,
tsfiall be. ~x_c.~~ o've'r any ottier collectible insurance)
Ifany applica6Ie-1nsurance~othertfian tnispolicy!s issued to you by us or any other member company of the
Fanners Insurance Group of Companies, the total amount payable among all such policies shall not exceed
the limits provided by the single policy with the highest llmits of liability.

Our Right to Recover Payment
When a person has been paid damages by us under this policy and also recovers from another, the amount
recovered from the other will be held by that person in trust for us and reimbursed to us to the extent of our
payment.
This condition does not apply Jf prohibited by state law.
This endorsement is part of yow· policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all other terms of the policy.
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COMPANY NAME·

FARMERS IN
\NCE COMPANY OF IDAHO, POCATELJ
IDAHO
• A STOCK INSURANCE COMPANY, HEREIN CALLED THE COMPANY

PARTI

CERTIFICATE OF INSURANCE

INSURED'S NAMB & ADDRESS:

(

POLICY NO: 75 16354 25 85
POLICY BDrflON: 01
EFFF..cTIVE DATE: 06-01-2008
EXPIRATION DATE: CONTINUOUS UNTILC.t\NCELLED
EXPIRA'l'ION TIME: 12 :oO NOON Standard Time

PEGGY B CEDILLO
10702 W ALBANY CT
BOISE ID 83713-9573
ISSUING OFFICB:

P. 0. BOX 4820
POCATELLO, ID 83205

AGENT: M. Jay Reinke
AGEN'rNO: 75 35

388

AGENTPHONE: (208) 898-8833

DESCRIPTION Of VEHICLE

nc
l,lcdjrof

11:iis certificate is subject to all of the terms, conditions a.nd limitations set fo.i:th in the policyQes) and endorsements
attached to it. It is furnished as a matte.t of information only and does not change, modify o.r extend the policy in any
way. It supersedes all p.revlously issued certificates.

PART II

ADDITIONAL INSURED ENDORSEMENT

E]

13 6

51h Edilfon

We provide the coverages indicated by "COV," ot the limit of the Company's liability, on the above
Certificate of Insurance. We p.tovide this coverage in respect to the vehicle described above, to the person or
organization named below as at1 additional lnsuted.
This coverage applies only:
(1) while the named insured is the o\Vner, or has care, custody, o.c control of the above described
vehicle, and
(2) when liability arises out of the acts and omissions of the named insw:ed.
This coverage does not apply:
(1) where liability arise.~ otlt of negligence of the additional .insu1-ed, its agents, or employees, unless the
agent or employee is the named insured, or
(2) to any defect of material, design or workmanship in any equipment of which the additional insured is
the owner, lessor, manufacturer, mortgagee, or benefidai:y.
If any court shall inte1.pret this endorsement to provide coverage other than what is stated in the Certl.ficate
of fastu:ance, then out limits of liability shall be the limits of bodily lnjuiy liability and prope.tty damage
liability specified by any moto1· vehicle financial responsibility law of the state, province, or territory where
the named insured xesides, as applicable to the vehicle described above.
If there is no such law, ow: limit of liability shall be $5,000 011 account of bodily injw.y sustained by one
person in any one occu.r.rence and subject to thia p.rovision respecting each pe,:son, $10,000 on account of
bodily foju.ry sustained by two or moxe persons ln any one occw:rence. Our total liability for all damages
because of all p,:opett:y damage sustained by one o.i: more pe.tsons oi: organizations as the i:esult of any one
occurrence shall not exceed $5,000.
The insurance afforded by the policy described above is subject to all teons of the policy and any
endorsements attached to lt. This endorsement does not increase the limits of the policy.
U1,on ca:o.cellat:1011 or termination of this policy o.t policies f.tom any cause we wut mail 15 days

notice in writing to the othet interest shown below.

::=:

~ -

WELLS FARGO AUTO FN
PO BOX 5025

CORAOPLIS PA
15108-so 25
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COVERAGES -- Indicated by ncOV 11 or the limit of Company's Uabllity against each coverage. "NC" or "NOT COV" means "NOT
COVERED.n "MAX" me..-u1s "Maximum Deductible."
BODILY IN.JURY

BodJ!y Injuq Liability

P.D,

Propctty Dnmnge LiabiliLy

COLLISION

Collision - Upset

UNINSURED
MOTORIST

Benefits fot Bodily Injury Qncludingpropetty
danlll8c COVCl'llge if policy issued in New
Mcitloo) caused by Uninsuced Moto.rlsts

NON-AUTO

MEDICAL

M~dicol Expense Jnsur.ance, Family Mcdicnl
Expense, and Guest Medical E~pcnsc - Sec
Policy Pxovfolon.
If polity contain~ the E-550 No-I~nult
Endo=mcnt or No-Fnult Covemge D, Auto
Medic\\l Expense Coverll8e docs not apply,
See Endo.rsemefit E-550 (Illlnois E-2250) or
Coverage D Jf applicable,

Comptdiensive PetSon;tl Liability • Each
occuacnce.
Medical PaymentB to Others Each Pcr$0n.
Dam:ige to Property ofOthersScc Policy fot Limits pci: occurrence,
Towing & Road Scmce Cover.igc,

NO.FAULT

COMPREHENSIVE

TOWING
OTHER

Comprehensive Cat Damage

011c or moremiscclliincous coverngca added
by endorsement to the policy.

(Applicable only if lien holder i11 named, and no other AutomobUe loss payable cndome.tncnt is attached to the policy)

It is agreed that any payment for loss or damage to the vehicle described in ·this policy shall be made on the following
basis:
(1) At our option, loss or damage shall be paid as interest may appear to the policyholder and the lienholder shown
in the Declarations, or by repair of the damaged vehicle.
(2) Any act or neglect of the policyholder or a person acting on. his befouf shall not void the coverage afforded to the
lienholde.t:.
(3) Change in title or ownership of the vehicle, or ei:roJ: in its desci-iption shall :not void coverage afforded to the
lien holder,
The policy does not cover conversion, embezzlement o.r secretion of the vehicle by the policyholder or anyone acting
in his behalf while in possession uuder a contract with the lienhokler.
A payment may be made to the lienholde.1: which we would not have been obligated to make except for these terms.
In such event, we a,:e entitled to all the dghts of the lienholder to the extent of such payment. The lienholder shall do
whatever is necessaxy to secure such tights. No subrogation shall impair the right of the lienholder to recover the full
a.mount of its claim.
We reserve the tight to cancel this policy at any time as pl"OVided by its terms. In case of cancellation or lapse we will
notify the lienholder at the address shown in the Declarations, We will give the lienh0lder advance notice of not less
than 10 days from the effective date of such cancellation or lapse as respects his interest. Mailing notice to the loss
payee is sufficient to effect cancellation.
The following applies as respects any loss adjusted with the mo:ttgagee interest only:
(1) Any deductible applicable to Comp.1:ehensive Coverage shall not exceed $250.
(2) Any deductible applicable to Collision Coverage shalf not exce.ed $250.
91·ll36 Sl1l EDITIOH 10-D7
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FARMER s·

July 29, 2009

Ser,
• correspondence to:
Farmers National Document Center
P.O. 13ox 268994
Oklahoma Gty, OK 73126-899-1
Fax: (877) 217-1389
Email: daimsdocumencs@furmersinsurance.com

Ms. Peggy B Cedillo

4707 W Clearview Dr
Boise, ID 83703-3623

RE:

Insured:
Claim Unit Number:
Policy Number:
Loss Date:
Claimant:

Peggy Cedillo

1014413194-1-3
75-0163542585
05/25/2008
Peggy Cedillo

Dear Ms. Cedillo:
We received a claim for injuries arising from an accident chat occurred 05/25/2008. According to the
information provided ac chis time, yon sustained injuries while riding as a passenger on a motorcycle
driven by John Steele.
Your auto policy is insured by us under an Idaho EZ Reader Policy 3rd Edition. Ple,1se review the
following sections of your policy and endorsement S7540 Amending Pare II Medical.
On Page 3 of your policy, under the section en tided DEFINITIONS ic states:
Private Passenger Cai· means a four wheel land motor vehicle of the private passenger or station
wagon type actually licensed for use upon public highways. le ·includes any motor home with no more
than size wheels and noc used for business purposes.
..-..a
Utility ca1· means a land motor vehicle having ac lease four wheels actually licenses for use upon
public highways, with a raced load capacity of not more than 2,000 pounds, of the pickup, panel or
van type. This does not meftn a vehicle used in ,tny business or occupation other chan farming or
ranching. However, ic does include a newly acquired or replacement vehicle of che same type if ics
usage is cbe same as the utility car described in chc Declarations.
Endorsement S7540 it states:
Exclusions
This coverage does not apply for bodily injuq to any person:
3. Sustained while occupying a motorized vehicle other chan a private passenge.r c~1· or utility car.
W/e understand chat yon were riding a motorcycle at che time of che above-referenced accident. A
Jtorcycle does not meet che definition of a private passenger car or utility car. Based on chis, we
muse respectfully deny coverage for chis loss.

000666

If you have any questions, please contact Senior Claims Representative Andrea Decker at 1-800-2470811 ext. 5403.
Sincerely,
Farmers Insurance Company Of Idaho

~·R~
~

0

fl

Ellen R Hoogland, GCA
COE Med/PIP Supervisor
Cc: M. Jay Reinke

N
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FARMERS.
April 14, 2010

Senu all correspondence co:
Farmers National Document Center
P.O. Box 268994
Oklahoma City, OK 73126-8994
Fax: (877) 217-1389
Email: clnimsdocumencs@farmersinsurance.com

Ms. Peggy B CecliUo
4707 W Clearview Dr
Boise, ID 83 703-3623

RE:

Insured:
Claim Unit Number:
Policy Number:
Loss Dare:

Peggy Cedi11o
1014413194-1-2
75-0163542585
05/25/2008

Ce1·tifiecl Mail - Return Receipt Requested
Dear Ms. Cedillo:
Please consider this as our response to your March 30, 2010 correspondence in which you have
demanded payment of the policy limits to settle your claim. You have asked that the limits be paid
by April 15, 2010.

In order to respond to your correspondence we have reviewed the claim and provide a brief summary
of its history. The Famers Insurance Company of Idaho received your letter dated July 28, 2009
requesting payment of $500,000 within 30 clays. The letter contained claims and limited medical
documentation which you supplied in support of your demand. The Farmers Insurance Company of
.Idaho reviewed the information and responded to you with a letter dated August 25, 2009. \V/e
stated we had completed our evaluation of the medical information you provided and included a
payment in the amount of $25,000. The Jetter further stated the evaluation took into consideration
the prior offset payments of $105,000 that you had received from Progressive Insurance Company and
further offered you the opportun.ity to provide any additional information which you believe would
affect our evaluation. It further explained that since no support was provided, no wage loss was
considered. The claims record shows that a medical release authorization sent to you to gather
additional records to evaluate the claim was returned restricted for only post accident information. In
any case, an evaluation was done based on the information provided even though it was apparent that
there may be relevant pre-accident records. A review of the financial records shows the check issued
to you was cashed on September 14, 2009 and no additional records or information has been received
until your March 30, 2010 letter.
The claim was reviewed under the Idaho E-Z Reader 1st Edition Auto Policy; 0163542585. The
policy provides underinsurecl motorist coverage.subject to the foHowing policy language:
PART II - UNINSUREED MOTORIST
Coverage C- Uninsured Motorist Coverage
(Including Unclerinsu1·ecl Motoi-ist Covernge)
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We will pay all sums which an insm·ed person is legally entitled to recover as damages from
the owner or operator of an uninsmed motor vehicle because of bodily injury sustained by
the insui-ed pe1·son. The bodily injury must be caused by accident and arise out of the
ownership, maintenance or use of the uninsured motor vehicle.
Determination as to whether an insu1·ed pe1·son is legally entitled to recover damages or the
amount of damages shall be made by agreement between the insured person and us. If no
agreement is reached, the decision will be made by arbitration.
The policy does provide for any dispute resolution as statecl in the Arbitration provisions stated below:
Arbitration

If an insured person and we do not agree (1) that the person is legally entitled to recover
damages from the owner or operator of ari uninsured moto1· vehicle, or (2) as to the amount
of payment under this part, either that person or we may demand that the issue be determined
by arbitration.

In addition and for clarification purposes your Idaho EZ Reader policy is endorsed with the 11791 l"
Edition endorsement. The section that deals with available coverage amounts is stated below and it
reads:
Coverage C - I UNDER.insured .Motoi-ist Coverage
For an additional premium it is agreed that UNDERinsured Motorist Coverage C-1 is added
to Part JI of your policy.
We will pay all sums which an insured person is legally entitled to recover as damages from
the owner or operator of an UNDER.insured motox vehicle because of bodily injury
sustained by the insured person.

***
Ocher Insurance

***
2. The amount of UNDERinsured Motorist Coverage we will pay shall be reduced by the
amount of any other bodily injury coverage available to any party held to be liable for the
accident.
As the other insurance agreement states the available coverage is reduced by amounts paid under
other policies in this situation the payments made by Progressive Insurance.
Based on the information you have provided, the Farmers Insurance Company of Idaho is not
.1rrently in a position to either accept or deny your recent demand for policy limits. Your
correspondence references additional medical treatment but does not supply any supporting
documentation to evaluate but we will use the medical release on file to gather any new records. In
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addition, we would like five years of prior medical treatment records before the accident date. The
prior records should include the hospital records, including the ER summary records, history and
physical, discharge summary, and all consultation and radiology reports, narrative reports from all
treating physicians and the complete chart notes. In addition to the post accident reports we _noce
missing medical records from Hands on Physical Therapy and medical bills and records from
McMillan Medical Center for treatment after the accident. Additional information and an
Independent Medical Examination may be needed once the information stated above is provided.
As noted previously, if you can provide any additional information which may will affect our
evaluation in this matter, please do not hesitate to forward it to the P.O. Box listed above. In
addition, if you have any questions, please do not hesitate to call me at (208) 234-3934.

Ron W Ramsey, CPCU, GCA
Senior General Adjuster
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ELAM & BURKE.
ATTORNEYS AT LAW

JEFFREY A. 11JOMSON
25 I Easl Fronl Street, Suite 300
Posl Office Box I S39
Boise, Idaho 83701
Telephone 208 343-5454
Pax 20S 384-5844
E-mail jal@clamburkc.com

November 8, 2011

VIA NATIONAL DOCUMENT CENTER
https://cm.farmersinsuran~.com/ndcdoclink

Ron Ramsey

ATTORNEY/CLIENT PRIVILEGE

Farmers Insurance Company of Idaho
2520 South 5th Avenue
Pocatello, ID 83201
RE:

(_~)

WORK PRODUCT

Insured:
Peggy Cedillo
Claimant:
Peggy Cedillo
Policy#:
0 I 63542585
Claim#:
1014413194-1~2
Date of Loss: 05/25/2008
E&B File No.: 2~1347

- Dear Mr. Ramsey:

a

'!received telephone call from Jon Steele requesting a copy of Ms. Cedillo's policy. I
,did not have a copy but ordered one. It appears that Mr. Steele is challenging the arbitration .
:provision. I reviewed the policy form and endorsements, especially E-1105g and Ell 79i. My
reading of these endorsements leads me to believe thal there may be a colorable challenge to the
··application of the arbitration provision to underinsured motor vehicle claims.
First, El 105g extracts underinsurcd motorist coverage from uninsured motorist coverage,
including deleting the definition which defined uninsured motorist coverage to include
:underinsur~d motorist coverage.
Second, Endorsement E 1179i creates a separate section for underinsured motorist
coverage but does not have an· arbitration provision. The endorsement does state toward the
bottom the following:

e.·_)

[ 3860"]
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Ron Ramsey
November 8, 2011
Page2
Under Part II of the policy the provisions that apply to Exciusions
and Arbitration remain the same and apply to this endorsement
, On its face, this underinsured motorist coverage endorsement appears to incorporate the
arbitration provision in the uninsured motorist coverage provisions. However, the arbitration
provision in the uninsured motorist coverage section refers throughout to uninsured motor
;, vehicles ~d makes no mention ofunderinsured motor vehicles.
Third, the general rules of construction require that insurance provis_ions be construed
against the insurance company.

()

·consequently, it could be reasonably argued that the arbitration provision applicable to
, underinsured motorist coverage is amb1guo-l1s and therefore may not apply to underinsured
· mofonst coverage. I am in no way saying that this is a foregone conclusion but merely raising a
potentially colorable argument should Mr. Steele press this issue. However, the result if Mr.
Steele prevails on this issue is that the matter of valuation will be determined by a jury rather
than an arbitrator.. It is my opinion that juries tend to be more conservative than arbitrators in
valuating damages so the end result may not be detrimental.

I will keep you advised.
Very truly yours,
ELAM&BURKE
A Profess· !Jal Association

>11-

. Thomson
JAT/nlp
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CLAIM SUMI\µRY REPORT
L
Description:
Comments:
Unit Number

Ron, let's discuss.
Mgmt Note
Created
Date/Time

10144131941-2

N

Description:
Comments:
Unit Number

· 10144131941-2

Description:
Comments:
Unit Number

c·_)

I-Log

10144131941-2
Description:

ActlvltyType/
Action Code

11/19/11 5:05 Payment
· Created
PM

Created By

WFPROCM
GR
.WFPROCM
GR

Assigned To

Status

Vlslblllty .

RON

Done

y

RAlillSEY

1.23
No Comments Entered
Mgmt Note
Created
Datemme
N

11/18/11
11:52PM

Activity Type/
ActlonCode

C?reated By

~signed To

Status

Visibility

Payment
Created

WFPROCM
GR
WFPROCM
GR

RON
RAMSEY

Done

y

ActlvltyT~/

Created By

Assigned To

Status

Visibility

196.59
No Comments Entered
Mgmt Note
.Created
Date/Time
N

11/10/11 8:56
AM

Action Code

File Direction

y

RON
RAMSEY

I-Log

Comments:
Received and reviewed defense attorney correspondence of 11/8/2011. Contacted the attorney to discuss the
· content or the letter to understand the current status of the claim. Defense wanted at this point to note some argument issues
regarding whether we could mandate UIM arbitration. The pieIntl ff attorney wants a three panel arbitration and ha wants to arbitrate
all Issues such as bad faith, interest, attorney fees, etc. In his quest he may argue the Farmers policy ls ambiguous. I advised the
attorney if in fact it is ambiguous than the resolution Issue is a trial which he points out In his. letter. Wl!h this being the case wa would
need to consider a trial to resolve this claim. Defense attorney does point out In a trial the pltf can bring those issues of bad faith and
other fees. How this wlll play out with the plaintiff attorney being the husband of the plaintiff may cause SO!fle Issues with a jury.
We discussed If the plaintiff indicate and degree of settlement since they have only d!lmanded policy limits. His indication is the
plaintiff'. remains significant Jn their demand.
Unit Number

Mgmt Note

10144131941-1

N

Description:
Commen1s:
Unit Number

Created
Date/Time
-11/10/11 8:37
AM

Activity Type I
Action Code

Created By

FIie Note

JANISHA
JOHNSON

Assigned To

Visibility

N

I-Log
received Ins policy cpv we be reviewed by applicable adjuster
- Activity Type /
Created By
Mgmt Note
Created
Date/Time ·
Action Code

Assigned To

Report Generated for USWTSW42 on 9/3/2013 ·

(_)

Status

Status

Visibility
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ELAM&BURKE
ATTORNEYS AT LAW

JEFFREY A. THOMSON
251 East Front Street, Suite 300
Post Office Box 1539
Boise. Idaho 83701
Telephone 208 343-5454
Fax 208 384-5844
E-mail jatri~clamburkc.com

January 20, 2012

Via Facsimile
Jon M. Steele
Runft & Steele Law Offices, PLLC
l 020 W. Main Street, Suite 400
Boise, Idaho 83702

RE:

Insured:
Peggy Cedillo
Claim#:
1014413194-1-2
75-0163542585
Policy #:
Date of Loss: 05/25/2008
E&B File No.: 2-1347
,.:

Dear Jon:
As promised, I am enclosing a copy of the Departm-ent of Insurance Bulletin and the
attached sample Disclosure Statement and Rejection Form. As you can see from the attachment,
and as explained in the Bulletin, both "difference in limits" (or "offset") UIM coverage and
"excess" UIM coverage are "forms of underinsured motorist coverage that might be available
from insurers in Idaho." As I have indicated, the ability to offset the amount of the liability
policy or other amounts recovered from the amount recoverable under a UIM coverage is well
established in Idaho and therefore need not be addressed in arbitration.
Please let me know if you have any questions.
Very truly yours,
ELAM&BURKE
ssi nal Association

lj1JAT/nlp
Enclosure
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State of Idaho

DEPARTMENT OF INSURANCE
700 West Slllle S111:tl. 3rd Floor

C.L. "8UTCII" OTTER
Governor

P.O. Box 13720

WILLIAM W. DEAL
Dirtctor

Boise, ldllho 83720-004)
Ph~ (208) ll-i-12S0 Fax (208) 3344298

bop·//www dgj.jdahg m

BULLETIN NO. 08-08
DATE:

July 24, 2008

TO:

Insurers offering Motor Vehicle Liability Insurance Policies in Idaho.

FROM:

William W. Den!, Director

SUBJECT:

New Requirements for Underinsured Motorist Coverage for Motor
Vehicle Liability Policies- Idaho Code§ 41-2502

The 2008 Legislature enacted House Bill 429, which makes important changes to Idaho
Jaw relating to the offer of underinsured and uninsured motorist coverage. The purpose
of this bulletin is to infonn insurers of the new requirements and to set forth wording that
has been approved by the Director as meeting the new law's requirement for a standard
statement that must be provided to insureds explaining uninsured and underinsured
motorist coverage. This buJletin provides only a limited overview of the requirements of
the new law. Affected carriers are responsible for meeting all requirements of the new
law and should carefully review the entire bill, which can be accessed at the following
internet link: http://www3.state.id.us/oasis/H0429.html.
House Bill 429 amends Idaho Code § 41-2502 to require that motor vehicle liability
policies sold or renewed on and after January 1, 2009 include underinsured motorist
(UIM) bodily injury coverage in addition to uninsured motorist (UM) coverage unless the
coverage has been expressly rejected in writing by a named insured. A named insured
has the right to reject either or both UM or UIM coverage. The rejection must be in
writing or in an electronic form that complies with Idaho's Unifonn Electronic
Transactions Act (Chapter 50 of Title 28, Idaho Code). Once a coverage rejection is
obtained, the rejection applies to any renewal or replacement policy. UM and UJM
coverage must be included in a policy unless and until the insurer receives the
named insured's written rejection.
The uninsured motorist and underinsured motorist coverages must be at no less than the
minimum limits required by Idaho Code§ 49-117. The new law 9oes not prohibit an
insurer from requiring that th~ UM and VIM coverage limits be equal.
House Bill 429 also requires that insurers provide a named insured a ''standard statement"
approved by the Director of the Department of Jnsurance "explaining in swnrnary form,
both uninsured and underinsured motorist coverage, and the different forms of
underinsured motorist coverage that might be available from insurers in Idaho."
Accompanying this bulletin is the standard statement language that has been approved by
the Director as meeting the requirements of House Bill 429. Any insurer thilt wishes to
use a statement that contains substantive differences from the standard statement
Equal Opporlunity Employ,r
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accompanying this bulletin must submit the proposed wording lo the Department of
Insurance for approval prior to use in this state. For new policies with an effective date
on or after January I, 2009, the named insured must be provided with the standard
statement prior to the issuance of a new policy.
The new law also requires that the standard statement be provided to an insurer's existing
policyholders upon their first renewal on or after January I, 2009. Therefore, even if an
existing policyholder has previously waived either or both UM and UIM coverage, a
named insured must still be provided the standard statement upon the first renewal in
2009. Once an insured has received the standard statement and made a decision
regarding UM and UIM coverage, no further notices are required.
Each insurance carrier must establish a procedure that is in compliance with the new
statute for existing policies in the case where the named insured has already signed a
rejection form for UM and/or UIM coverage. For example, a canier may elect to have
existing insureds complete a new written statement rejecting coverage, or it would be
acceptable for the carrier to replace the rejection statement portion of the standard
statement form set forth below with a statement similar to the following: "According to
our records you have previously provided us with a written rejection of uninsured
motorist and underinsurcd motorist coverage and these coverages are therefore not
included in your policy." If an existing insured previously provided a written rejection of
UM coverage, but not UIM coverage, the policy must include UIM coverage until the
insured has been provided the standard statement and lhe insurer has received a written
rejection of the coverage from a named insured.
Casualty insurers selling motor vehicle liability policies in the state ofidaho should
update their fonns as well as new business and renewal processes to assure they are in
compliance with the changes to Idaho Insurance Code§ 4 l-2502. Insureds who have not
previously rejected UM or UIM coverage must be provided the standard summary
statement prior to deciding whether to reject coverage, and each insurer must be able to
demonstrate that the insured was provided the summary statement at the time of or prior
to being provided the opportwuty to reject coverage. For this reason, the Department
recommends, but does not require, that the rejection form be included as a part of the
standard summary in a manner similar to that shown below.
·Persons with questions about compliance with the new law or questions regarding filings
affected by this bulletin should contact the Department of Insurance, Rates & Fonns
Section at (208)334-4250.
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SAMPLE DISCLOSURE STATEMENT AND REJECTION FORM

I0AHO UNINSURED MOTORIST AND UNDERINSURED MOTORIST
DISCLOSURE STATEMENT
Idaho law requires that every auto liability Insurance policy include Uninsured Motorist (UM)
coverage and Underfnsured Motorist (UIMt bodily Injury coverage, unless a named Insured
has rejected these coverages In writing. If the insured is not provided a copy of the written
rejection at the time it is made, the insured may receive a copy from the insurer upon request.
UM coverage may pay damages for bodily Injury to an insured person who is legally entitled to
collect damages from the owner or operator of a vehicle that has no insurance, or from a hit-andrun vehicle where the owner or operator is unknown.
UIM coverage may pay damages for bodily injury to an insured person who is legally entitled to
collect damages from the owner or operator of a vehicle with Inadequate limits of llabillty
insurance coverage.

.lJIM coverage Is offered in different forms by different insurers, and insurers are not required to
;offer more than one type of UIM coverage. The two most commonly available forms of UIM
coverage- "Difference in Limits· (or "Offset") Coverage and "Excess· Coverage - are briefly
explained as follows:
"Dlfferenca In Limits" (or "Offset") Coverage - The policy's UIM coverage limits are·
reduced or eliminated by the amount of any damages recovered by any insured, from or
on behalf of any underinsured owner(s) or operator(s).
"Excess" Coverage - The policy's UIM coverage limits are not reduced by the amount
of damages recovered from any underinsured owner{s) or operator(s). UIM coverage
limits are available to pay damages when the insured's damages exceed what can be
recovered from the owner(s) or operator(s) of an underinsured vehicle.
This general explanatlon is NOT an Insurance agreement. All auto liablllty Insurance
policies that Include UM and/or UIM coverage have other tenns and conditions that may
affect or limit the availability of either coverage, For a more detailed explanation of these
coverages, refer to your policy. The Idaho Department of Insurance can also provide
assistance with insurance related questions. Call 800-721-3272 or visit the Department's
website al www.dof.Jdaho.gov.

UNINSURED ANO UNDERINSUREO MOTORIST COVERAGE WAIVER
I have read the above explanation of uninsured motorist and underinsured motorist
coverages. I understand that I have the right to reject either or both coverages. I also
understand that by signing the rejection below I am informing my insurer that I do not
wanl lhe rejected coverage(s) to be included under my automobile liability policy, or
under any renewal or replacement of my policy. I choose to reject the coverage(s)
identified below:
INSURER:_ _ _ _ _ _ _ _ __

POLICY NUMBER: _ _ _ _ _ __

Cl I hereby reject Uninsured Motorist Bodily Injury Coverage

D I hereby reject Underinsured Motorist Bod~ Injury Coverage
Named Insured

Date
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ELAM&BURKE
ATTORNEYS AT LAW

JEFFREY A. THOMSON
251 East Front Street, Suite 300

Post Office Box I539
Bo"isc, Idaho &3701
Telephone 208 343-5454
Fax 208 384-5844
E-mail jat@clamburke.com

January 20, 2012

VIA NATIONAL DOCUMENT CENTER
https://cm.farmel'!iinsurance.com/ndcdoclink

Ron Ramsey
Fanners Insurance Company ofldaho
2520 South 5th Avenue
Poc-atello, ID 83201

RE:

(~)-

ATTORNEY/CLIENT PRIVILEGE
WORK PRODUCT

Insured:
Peggy Cedillo
Claimant:
Peggy Cedillo
Policy#:
0163542585
Claim#:
1014413194-1-2
Date of Loss: 05/25/2008
E&B File No.: 2-1347

Dear Ron:
J received a telephone call from attorney Jon Steele today. He was responding to my
deadline for agreeing to an arbitrator set forth in my January 16, 2012 letter. The arbitrator he
suggested was Merlyn Clark. I mentioned that Mr. Clark was ex~nsive. Mr. Steele was
unaware of that. Putting aside the expense, please let me know Farmers' thoughts on whether to ·
agree to Merlyn Clark as the arbitrator in this matter.
Mr. Steele also mentioned another legal issue he is pursuing. As you recall previously,
Mr. Steele was questioning whether the arbitration provision applied to UIM claims. I sent you a
letter explaining that there
a colorable ar ument su pot'tin Mr. Steele's sition but the
end result, if he was co1Tect, would be litigation rather t an ar itrat1on and I e t comforta le with
that. It appears that Mr. Steele has abandoned this legal issue and is willing to go forward with
arbitration.
·

("'',,
.)
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;His legal issue, however, is that the offset provisions do not apply. He relies on cases like
Talbot v. Farmers for this position. As you and I know, however, and as I tried to explain to Mr.
.Steele, this is an issue that has been tested before and our courts have upheld the offset provision.
· He wants, however, an agreement that this legal issue be decided by the arbitralor. In my
opinion, there is no reason for an arbitrator to determine an already well established legal
proposition. I would advise that we not agree to placing this issue before the arbitrator,
whomever that may be.
Once learning of the potential expense of Mr. Clark, Mr. Steele did mention that ifwe
were not agreeable to him we might be able to select" someone from the names I already
proposed. To date I have offered Jim Gillespie, Jeff Wilson, Ray Powers, Bob Bakes, Larry
Hunter, Marvin Smith an~ former Judge Ron Schilling.
Finally, Mr. Steele informs me that Ms. Cedillo is going in for two additional back
surgeries and once those are completed another shoulder surgery. She is claiming that all of
·these surgeries relate to her accident
Once I have your thoughts on Mr. Clark I will get back to _Mr. Steele on the issue of
arbitrator selection and scope of arbitration.
Very truly yours,
ELAM&BUR.KE
al Association

1)1JAT/nlp
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ELAM&BURKE
ATTORNEYS AT LAW

JEFFREY A. THOMSON
25 I Easl FrootStreet, Suite 300
l'ost Office Box 1539
Boise, Idaho 8370 I
Telephone 208 343-5454
Fax 208 384-5844
E-mail jat@clamburkc.com

· February 8, 2012

VIA NATIONAL DOCUMENT CENTER
https://cm.farmersinsurance.com/ndcdoclink
R~n Ramsey
Farmers Insurance Company ofldaho
2520 South 5th Avenue
. Pocatello, ID 83201

RE:

A TIORNEV /CLrENT PRIVILEGE
WORK PRODUCT

Insured:
Peggy Cedillo
Claimant:
Peggy Cedillo .
Policy #:
0163542585
Claim#:
1014413194-1-2
Date of Loss: 05/25/2008
E&B File No.: 2-1347

Dear Ron:
. The arbitration prehearing scheduling conference was conducted today by telephone. Mi
· you know, our arbitrator is Merlyn Clark. His rate is $250.00 an hour, which will be split evenly
between the parties.
·
The arbitration has been scheduled for May 30 and 31 (if necessary) and will be held at
Merlyn Clark's office. Mr. Clark has asked Jon Steele to draft a written demand for arbitration to
which he requests Farmers respond. The parties and the arbitrator agreed that the arbitrator will
not be advised of the amount of the policy limits of either the underlying liability policy or the
underinsured motor vehicle policy and will not be advised of any payments made to Ms. Cedillo.
He has requested that I draft a stipulation to that effect.
Mr. Clark indicated that he will enter an interim award for the total amount of damages
he finds to have been caused by the accident. · The parties can then decide whether to have him
deal with offsets or submit the issue to the court. The arbitrator confirmed that he does not have ·
the power to award a1tomey fees or costs but believes he does have the power to award

[ 3921]
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prejudgment interest. He has asked the parties to brief the issue as to when prejudgment interest
will begin. My recollection from the latest case, Greenough, is that prejudgment interest begins
to run from the date of the Proof of Loss rather than the. date of the accident. Of co~se, ~y
prejudgment interest would be stopped up~m payment of those damages.
Interestingly, Mr. Steele finally made a full disclosure of his multiple roles in this matter:
He disclosed that Peggy Cedillo is his wife and has been since December of2008 (after the
accident). He further disclosed that he is the tortfeasor in that he was the driver of the
motorcycle that "bounced off a concrete wall" in the ·warm Springs Mesa area. He anticipates
that he will be the primary lawyer on the matter but that the hearing "might" be conducted by
• another attorney. The arbitrator gave Farmers the right to object to this process, but I see no
reason to do so. Let me know if you feel otherwise. I did disclose that it may be necessary to
· call Mr. Steele as a witness if there fs any questions regarding the mechanics of the accident or
what happened to Ms. Cedillo for purposes of a causation analysis.

1

()

All parties agre"tid that the only issues to be decided at arbitration are causation and,
perhaps, reasonableness and necessity of medical care and the amount of damages. TI1e
arbitrator intends to issue a written decision spelling ?Ut the reasons for his rulings.
Various deadlines were established and a scheduling order will be issued. For the most
part, everything needs to be completed four weeks before the arbitration date of May 30 and 31.
My thoughts, for the immediate future, are to take the deposition of Peggy Cedillo and perhaps
her past primary treaters. "This will be somewhat compficated by the fact that we are told she is
going in for a series of surgeries. Because she claims these surgeries are related to the accident,
it will probably be necessary for Dr. Wilson to see her again before arbitration.
If you have any questions, please let me know.
Very truly yours,

JAT/nlp
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ELAM&BURKE
ATTORNEYS AT LAW

JEFFREY A. THOMSON
251 East Front Street, Suite 300
Post Office Box 1539
Boise, Idaho 83701
Telephone 208 343-5454
Fax 208 384-5844
E-mail jat@elamburke.com

March 5, 2012

Via Email
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702

RE:

Insured:
Peggy Cedillo
Claim#:1014413194-1-2
Policy#:
75-0163542585
Date of Loss: 05/25/2008
E&B File No.: 2-1347

Dear Jon:
I am in receipt of your letter dated March 1, 2012 and the redlined versions of the
Stipulation to Submit Dispute to Binding Arbitration and Stipulation Concerning in Limine
Matters. I agree that we are getting closer to agreements that are consistent with the Prehearing
Order No. 1 Re: Scheduling and the scope of arbitration. I have, however, made further
refinements to both Stipulations. I would like to address the concerns raised in your letter.
-

first, I have no objection to the Notice of Conflict Disclosure submitted to Mr. Clark.
This is a fair compromise to paragraphs 6 and 7 of your original, proposed Stipulation.

--

Second, it was not my intent to raise issues of liability by my addition to the Stipulation
of whether "the insured person is legally entitled to recover damages from the owner or operator
of an underinsured motor vehicle." I have removed that language from the Stipulation. I have
reread the policy and understand that this issue addresses only whether there is an underinsured
motor vehicle, which is defined as: "(l) the ownership, maintenance or use is insured or bonded
· for bodily injury !iability at the time of the accident; and (2) its limit for bodily injury liability
is less than the amount of the insured person's damages." Neither of these are in dispute and
therefore I have eliminated this issue. ··

[ 3986
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Jon M. Steele
March 5, 2012
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Third, I agree the "ei1f01:ceability" of the UIM setoff clause is not an issue to be decided in
arbitration. However; the arbitrator has retained jurisdiction per our discussion at the prehearing
conference on the "application" of the setoff clause. As you may recall, Mr. Clark indicated that
he would enter an interim award of the gross amount of damages proximately caused by the
accident. He then indicated that he would submit a final award that would address the issues of
prejudgment interest, offsets or any other matters affecting a final award except for attorney fees
and costs. I. have adjusted the Stipulation accordingly.
Fourth, in light of the fact that I have clarified that the issue of liability is not at issue, I
am sure we can now agree that the handling by Farmers of Ms. Cedillo's claim is inelevant to
any issues to be decided by the arbitrator. I would note, that even if liability were at issue,
Farmers' handling is irrelevant. Nothing about how Farmers did or did not handle the claim is
relevant or can establish any fact admissible in evidence as to your liability or the amount of
damages Ms. Cedillo suffered as a result of the accident. I have briefly reviewed your discovery
requests and il appears to me that while you want, on one hand, to limit the issue to the amount
of payment, if any, under the UIM coverage, on the other hand you seem to-be under the
misimprcssion that this arbitration is the time or place for discovery Eegarding bad faith, punitive
damages, reserves, the handling of the claim and many other issue unrelated to the damages Ms.
Cedillo suffered as a result of bodily injury from this accident. While I will take the time, effort
and expense lo respond to the multiple requests for admissions and other discovery requests
unrelated to the issue in this arbitration, I believe it is imperative for the sake of this arbitration
for you to acknowledge its limited scope or we will need to seek guidance from the arbitrator.
Along these same lines, in my February 22, 2012, letter I requested a more realistic list of
witnesses given the impossibility of putting on your 60 plus witnesses in a two day arbitration. I
would like to avoid having to go to the arbitrator on a motion to exclude witnesses or to vacate
·the arbitration to allow for more clays.
his my hope that with my deleting the issue of concern and the explanations above that
we can get back to arbitrating the single, limited issue to be presented to Mr. Clark.

.

.

Very truly yours,

.TAT/nip
Enclosures
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Jeffrey Thomson
~~ffilly_I,homson; . ~ " - - - - .
·W&,qnesday,.Apnl 04, 20,12-4:28 P.M)
f Steele )
113E:. Cedillq,_v~·Farmer~

From:

Sent:
To:
Subject:

Jon

Jon
it;~-=:r-•.,,....,.. .,.,,.,, . ...._.... . .......,..
ct
~ ~ - ; - . _ _ _ _ _ ,___,4,~-""""'--··
,,.
-~-----,F.armers is unwilling-to-foreclose the.subrogation issue based-on informal representations.and.because.Ms .. Cedillp·'
r·----~ . .. ~· ~,,.,,,.....--- --·- . ·-..--r-- .........-i---"'-""
-~.,,---.,u---..---~-_,..,..._.....,..._,.----·-....- ~ ,,__,_.,.s,...,...,__._io<-.....,
-.g,..n!J.!f.ueuo t(~at andwill.co!ltinueJq.treat r_ight up un!!l_._tbe_ a.r:o.l~r:~_tjQJJ.,Like other.issµes,.if.there,are subrogatiorv
~ntu_@Vice_eo~ftled°:.to.be.recognized and if-there are-none.tiierw:io:i-ia'ri-n,no-foui.7
f

-~,v. ..... ~,.,, ........ -

...

Please keep me ·advised on the status of expert reports
I am fine with your requested language and will have the stipulation amended to so reflect.

From: Jon Steele [mailto:JSteele@runftsteele.com]

Sent: Wednesday, April 04, 2012 3:32 PM
To: Jeffrey Thomson
Cc: Nichole Pappas; Karissa Armbrust
Subject: RE: Cedillo v. Farmers

Thank you Nichole and Jeff.
In regards to the issue of subrogation, I advised you yesterday and our discovery response states that Peg had no health
insurance coverage in effect at the time of the November 2008 fusion.
Most, if not all, medical _bills up until Pegs February 15th fusion have been paid,:~Re·gence·nas-paid a porijpj1_9_t tlie
[February 15 11~ fusi.on, hc3_s s_u_brogation rights and I' ha1ie advised th-enfofthis-afbitratio·n_~-- - - - -·- .
·-,SR,.! believe th~.S!niy sub_rp.gation.interest.in qu~stJ.Q.Q.J~J~egence. Correct?:"' - ·-·.
And ~wedi~c~ssed yesterday I have no expert reports. Assoc)n-a~c:ei~e them I will immediately provide a copy to
you. We m_ay have to juggle the deposition dates to make sure you have the report prior to that experts depo.
You are entitled to have this information in a timely fashion and I will do all I can to assure.this happens.
If agreeable, I would like _the following language added to this Stipulation.
At page 3, 2nd line from the top of the page; "The enforceability of Farmers setoff clause found in Endorsement E1179i,
even though applied by the Arbitrator in arriving at the Final Award is preserved and reserved for determination by the
District Court. The parties intend and agree that this issue is severable despite the presumption in favor of arbitration.
The parties agree that this is an issue outside the scope of this Arbitration and that the Arbitrator has no jurisdiction to
determine the enforceability of Farmers set- off clause.
At page 3, following " ... injury to her credit" please include the following: "as this issue is ~Isa preserved and relevant
only in the event of a claim of bad faith."
You can also add that any claim of privilege withdrawn •
Jeff, Thanks for the meeting yesterday. It cleared up several issues for me.

-

..

. ..... -· ---~·· ___ .,__ ,.

_______________ ·-------------- ----- ----

From: Nichole Pappas [mailto:nlp@elamburke.com]
Sent: Wednesday, April 04, 2012 10:47 AM

1
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To: Jon Steele; Karissa Armbrust

('

(

Injury 615293618

Subject: Cedillo v. Farmers
Attached please find correspondence from Jeff Thomson regarding the above matter with an enclosure.
Thanks.
Nichole L. Pappas
Assistant to Jeffrey A. Thomson
Elam & Burke, P.A.
251 E. Front St., Ste. 300
P.O. Box 1539

Boise, ID 83701
(208) 343-5454
(208) 384-5844 (fax)
nlp@elamburke.com
Confidentiality Notice: This e-mail message may contain confidential and privileged information exempt from disclosure
under applicable law. ; If you have received this message by mistake, please notify us immediately by replying to this
message or telephoning us, and do not review, disclose, copy, or distribute it. Thank you. ·

!SIG:4t7cbdba21871002116818!

2
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Jetirey A. Thomson
ELAM & BUlU<.E, F.A.
251 E. Front SL, Ste. 300
P.O. Box 1539

Boise, Idaho 8370 I
Telephone: {208) 343-5454
Facsimile: (208) 384-5844

jat@r:lamburke.com
ISB #3380
Attorneys for Farmers Insurance
Company of Idaho
IN RB: MATTER OF ARBITRATION

PEGGY CEDILLO
Arbitration Caso No. 81700-0040

and

STIPULATION
FARiv.IERS IN"SURANCE COlv1PANY OF
lbAHO

Fnnners Insurance Company ofrdu110 (''Farmers"), by and through its attorney of record,

Jeffrey A Thomson, and Peggy Cedillo, by and through ber attorney ofrecord, Jon M. Steele
hereby stipulntc and agree that any evidence of or information 1elating to 1he following matters

be deemed inadmis$ible and cannot be mentioned or commented llpon either before or during the
arbittation:
l.

Any and all evidence, testimony, comments or documents related to the amonnts

paid (if any} to Peggy Cedillo or her healthcare pro'!/iders by Jon Steele (the tmderinsu:red

motorist) or bis insu.ret (Progressive) pm:suant to any insurance policy or other assets of Steele.
2.

Any and all evidence, testimony, comments or documents relating to amounts

paid (if any) ta Cedillo or her healthcare providers by Farmers uo.der its UIM coverage,

STlPULATION-1
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Any Wld all evidence, testimony, comments or documents 1"el11ti11g to policy limit

amounts of Steele's (the underinsured motorist) insurance policy or Fanners' UIM limits.
4.

Any and al1 evidence, testimony, comments or documents relating to amounts

demanded by Cedillo in settlement of her claim against Steele (the underiusured motorist), his
insurer (Progressive)

5.

or Farmers.

Any and all evidence, testimony, comments or documents that Cedillo wns or wns

not insllred under any health insmance policy.

6.

Ally nnd nll evidence, testimony, comments or documents that Cedillo has or has

not made a prior cl.um against Fanners or any other insunmce earner, This does not preclude,
however, any evidence, testimony, comments or documents relating to any prior injuries or
treatment.

7.

Any reference whatsoever to attorney fees which might be: received by Cedillo's

attorneys.
The pnrties further stipulate and agree that the following Issues are not within the
Arbitrator's jurisdiction:
l.

Farmers· liability under its UlM coverage;

2.

Farmers' denial of medical expense coverage to Cedillo;

3.

The en.forcenbilily offanners' setoff clause found in Endorsement E1179i. The

parties hereby preserve and reserve the issue of enforceability of the setoff clause for
determination by the District Court should Claimant wish to raise that issue, and failure to raise
the issue before the Arbitrator will not be considered a waiver. The parties fi.1rther agree that the
Arbitrator has jurisdiction to apply Fnrmc:rn' setoff clause found in Endorsement E 1l 79i in
STli'lJLATlON - 2
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llrriving at his Final Award. The enforceability of Farmers' setoff clause found in E11dol".:lement
'Ell 79i, even though applied by the Arbitrator in arriving at the Final Award, is preserved and
· reserved for detemrination by the District Court. The parties intend and agree that this issue is
severnble despite the presumption in favor of arbitration. The parties ngree that this is an issue
outside the scope of this arbitration nnd that the Aibitrator has uo jllrisdiction co determine the
. enforceability ofrnrmers • setoff clause;

4.

Any contention. of comparative negligence;

5.

Any award of 11ttorney fees and cos~; nnd

6.

Any claim of bad faith.

C1aimnnt further agrees and stipulates that she will not seek a determination by the
Arbitrator of the amount of dlllllages couched in terms of"amountjustly due". TI1e parties'

acknowledge that this is a phrase with meaning and relevance onJy to the issue of attorney fees to
be preserved for deten:o.ination by the Distri_ct Court.
Claim.ant focther agrees and stipulntes that she will not seek damages for any alleged

injury to her credit !lll this issue is also preserved and relevant only in the even1 of a claim of bad
faith.
Claimant fllrther agrees that any claim of privilege relating to l:l11le 503 is withdrawn and
will not be 11Sserted in arbitration.

STil>ULATION - 3
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DATED this~ day of April, 2012.
EtAM & 'BURKE, P.A .

. Thomson, of the finu
meys for Farmers msurance
mpany ofldaho
DATED this

-4:_ day of Aptil, 2012,
RUNFT & STEELE LAW OFFICES, PLLC

By:_J~1d_:t;u~·_
Jan M. Steele, of the firm
Attorneys for Peggy Cedillo

CERTIFICATE OF SERVICE

£

1 HEREBY CERTIFY 1hat on ~e
day of April, 2012, I caused a tme and con·ect
copy of the foregoing document to be served as follows:
Jon M. Steele
R.unft & Steele Litw Offices, Pll.C

1020 W. Ma.in Street, Suite 400
Boise, Tdaho 83 702

U.S. Mail
_ _ f!and Delivery
_______...Federal Express
- ~ - - 'I.
Fa11 csimite -

947-2424
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lnJutY 351177901
Mi:hal&PllPJl,lla
<nlp@elmnburtm,CIIII!>
10/11/2012 02:41 PIii

To Ran W ~sey <ron.rmnsey@hllcs.com>

cc
SUll,lacl

dlU!lllov. Farmers {Claim#: 10144131!14-1•2-1)

Rat:

Attached please find correspondence from Jeff Thomson regirdlngthe abC11e matter with two email
attachments.

Th11nks.
N!choleLPappas
Asslslartb>Jf!m!/ A. Thommn

.8am &. lklrb!, P.A.
251 E, Fnmtst;-Sm. 300
P.O. Bux.1539
Bois!; m e3701

(208) 343-S454
(208) 3!14-5844 (fax)

olD@elambtrice.mm.
Canfldenlfalily Nollce: 11is e-mai message may mntaln confidential and privleged lnfurmallon
exempt from dlstlos!.re under appBcable law. If yau have received this message by mfs:take, please
nolffy' tlS fmmedfamly by rep!~ In this mE!SSilge or telephoning ust and do not review, cisdose,

a,py, or cUstributeft, Thank you.

-

-

Message from Jeffrey Thomson <jat@elemburke.com>on Thu, 11 Oct2012 14:35:35 .oaooT •N"Jehole Pappllli
.o.<nlp@elmnburke.com>

Sul>jec:FW:. Se~cntNegotiatlonsIRE 408

From: Jeri Steele [malltn:.JSteefe@Jrunftsteele.com]
·Sent: Thursday, OdDber U, 201211:18 AM
To: Jeffrey Thomson
Cc:: KArmbrust@runffsmele.com
S~ed:I ~ e n t Negotiatfons IRE 408

_____-

.. .. . . - .

.,_,

11!ff; ..

Per oortefephone conversation of this morning-

Ced!Uo offers to settle all dalms, Including her bad faith 1;falm, for the am aunt of $500,000 new
manev.

[ 142SJ .

.
000700
GF01254

...... ·---·- -·-··-----------·-'"-···--···-· ............... ······--

In regards to the Farmers *set-off" clause, CedlUo's policy contalnstha Identical endorse1M11t
(El179 I) that was scrutinized Jn Talbot • The declarations page lnwrjlllr<ltethls emlorsement Into
the policy. There Is no basis far dlstingulshlngthe •set-off" proviskm rn the Other Insurance
settlon afthe CU\lerage C-1 UNOERlnsured Motari51: endorsement from that In Ta/bat • They are •
ldentlcaL While you might argue that "other bodily Injury coverage .miahle to ;iny party held ta be
llabla for the aa:fden t• can mean the tortfeasor's Dahllity coverage, that Is not what the Talbot
CO!lrtsald. As Judge Schroeder stated, the set-affpl'Cllllslon in the Other Insurance section "refers
only to situations where there ls other UIM coverage," 133 Idaho at 432,
• There Is no other UIM caveraga in Cedlllo's case,
This offer will remain open untll S pm Monday, October 1s".

,:J_i~~~}o~.Y.Q\!I: ~~l_dimrt!on In tills case•.

-----·-·--- . -------

Jon M. Steele
Runft & Steele Law Offices, PLLC _
1020 W. Main st,, Ste 400
Boise, Idaho 83702 ·
(2DSJ 333•.9495
(208) 343-3246 {faic) .

]steele@runftsteale-com

fSIO:S076:ff4314071210Sl797931
-

.

Message from Jaffrey Th<JmB0n <jat@elammrke.com> on Thu, 11 Oct 201214:36:17 -0600T , Nichole, Pap.PIIS
0, <ulp@elamburlce.cmn>

.

SubJectRB: Sdl:Iemcnt NegolialionslRB408
Ron .

,.
Fram: Jan StEele [mailto:lSl:eele@runftsteele.com]
Senl: lhu~, Ottnber 11, 2012 11:18 AM

----To:-Jelfrey-Thomson--·-·:-·-- '· · ····· -- - ·
.0.: ICArmbrust:@ru~a.com
SUbj11ct: Seltlemert Negollat!ons IRE 408

Jeff,.

[ 1428]

000701

GF01255

....

~~

.......

Exhibit M
000702

ELAM&BURKE
ATTORNEYS AT LAW

JEFFREY A. THOMSON
251 Easl Front Street, Suite 300
Post Office Box 1539
Boise, Idaho &3701
Tclcpbonc: 208 343-5454
Fax 208 384-5844

E-mail jnl@clamburke.com

January 29, 2013
Via Email

Ron Ramsey
Farmers Insurance Company ofldaho
2500 South 5th Avenue
Pocatello, ID 83204
RE:

Insured:
Peggy Cedillo
Claimant:
Peggy Cedillo
Policy#:
0163542585
Claim#:
1014413194-1-2-1
Date of Loss: 05/25/2008
E&B File No.: 2-1347

Dear Ron:
A telephone scheduling conference was held today to schedule briefing due dates and a
hearing on determining a final a\.:vard. Simultaneous opening briefs are due by 5:00 p.m., on
February 8, 2013. Simultaneous response btiets are due on February 15, 2013. The hearing has
been scheduled for 9:30 a.m., on February 26, 2013. The hearing will be live at Jon Steele's
request
. ,Of further note is Mr. Steele's request during the scheduling conference to depose .
- someone from Fanners on the issue of setoffs and reductions. I objected to that and Mr. Clark
'agreed that it was not appropriate to depose anyone from Farmers on that issue. Mr. Clark,
however, left the door open for a potential deposition depending on the nature of the reductions
and setoffs requested. I infom1ed Mr. Clark that it was my belief that this deposition was related
to the threat of a bad faith action that had been triggered by the size of the arbitration award. Mr.
Steele responded that it was no threat, once again indicating his clear intent to sue for bad faith.
Shortly after the scheduling conference I received the enclosed letter from Mr. Steele. He
is again making demand for payment of what he believes to be an "undisputed amount." He
appears to.be setting up a claim for attorney fees under Idaho Code§ 41-1839, and/or lrying-·to
create further issues· relating to the threatened bad faith action.

r 1g3a 1

000703
GF01341

---------------------------------

Ron Ramsey
January 29, 2013
Page2

Nevertheless, I note the following. The amount demanded of$98,199.35 is less than the
adjusted amount I have calculated of $101,066.99. This calculation does not, however, take into
account the amount paid by Jon Steele toward Peggy Cedilla's medical expenses, an amount as
yet unknown. Consequently, Mr. Steele's "undisputed amount" may not be the minimum
amount owed. In addition, even if there is an ''undisputed amount," Faimers has thirty (30) days
within which to pay that amount (Vvith respect to attorney fees). which does not expire until
February 15, 2013, the day the simultaneous responses are due.
I do not believe that there is, in fact, a clear undisputed amount and believe it is premature
to demand payment. The arbitration process should be allowed to take its course toward a final
award.

Very truly yours,
ELAM&BURKE

AP,:.,ss/al As,:rr_·
tion

~
;e
Je~; A./fhomson

'

t

JAT/nlp

Enclosure
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ELAM&BURKE
A:i,:O~NE\'SAl.LAW.

),W.FREY A 1l~MS9N
:2Sl 6n:st FrontS1r-ce1, Suilc300
Po~ Offiec.8.ox 1539
Bolll\1. ldnho8371JI
Telephone 108"3iJJ-54'4

Pm:'2.08 384-SBIU

It-moil Jlll@elrunbmkc.c:um

Via Email

Ron.Ramsey
Farmers Insurance Company·ot Idalto
2SOO. S.QUfb.-Sth..A-venue
P~o. IQ·832~
RE;

Insure.ti:
ql~h

P.eggy Cedillo
Peggy-~Do

Policy·#:
0163542585
Claim#:
I-Ol4413i94-1-2-1
Dare of Loss: 0$./2512Q08
E&B File No.: 2~ 13:&l7
Dear~n:

. The irearmg .before Merlyn Clark on die finai uward. dete~a was Jteld to&iy: Mr•
. Steele .appeared with his c;Hent. Ms. Cedillo, and ~ Concorcfla Law School mentee, Argwnents
werc·pr.esent~ &sed on C9ri:!me.n~ m'ld qu¥fi<ins from.Mr, Clar,k. l a m ~ liqw M:wm
rule, butt am somewhat worried~ tam iairi1 sure that he wii.1 app~1hesetoff:provision.buthe
. hfn'ted th~ he was-not .sun:· he understood ht>w .ft appl[es.. l ~ .him through the policy
· language llhd the difference-between exces~ an<J.oflsi:t policies.. H:e also. see!l)S to~ struggling.
with prejud_gment interest arut,Jn.filcti. asked w4y_P,rej~g_mendn~t-shoald nQt. b~gfn·!?~ _the
da(e ihatfami~ first receiv~ nqiice ofa c;iaim. in.May 2009; whlch is evenfurtlier back .than
Mr. ~te~le"s Jliil;e 29, ~09 ~~ Ioe!ieve ~~ been ~ not to g~back ~() Mayi bµt r .
fear be.may use lune 29, 2009' as the sla'tt date for prejudgment interest. Re:garding atQount.s paid
by Mr. St~ele t.~-M~. C~i(tQ·s ~ ~ses, M(:l'lyn raled that he:wotJld. not consider.
.aey &ills.paid after they were~~ arid !l;Sk~ Mf. ~le how ,;n_ti9h he-b¢Ji~"5 ~-P.ai!l
before they were ntatricd. Mr: Steele stated tfiat he did not~ any medical expenses -pr.lor-1~
miirri~~-tmd ~ ~n that~ wiU ~e no-~µ9.tj~n ,for~ amounls-~q.

[ 2639]
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RonRamsey
February 26. 20"13
Pµge·2
.
For what.it is worth, Mr.. Clark stated at the end of the hearing that he really struggled-in
comin_g to his Interim A ward.and said he did not know when he·•n to write the tieclsion ·how
it would tum out. Sherry Montoya. Mr. Clam's Assistant, fodicatea iha1 he reallt agonizeii QYet
.the. decision. ht context.. t think it may have been a semi-apoiogy to Farmers but maybe he was
·st~,ggting with whether--to awmd more.

As we have preyiously ~Hscussed; 1 wiii be.out of~ country beginning March 1, 20.13
anil not back in !:he <>ffice until March .19, 2013. 'Shouuftlw F"mal Award-co.me down in.iey
absence I will make.~me Nichole:forwards-it UJ)lll~aiefy. I woilld not be swpri~ii .to ·see
imotlter detnand miimmediate payment now that Mr. Steele'hwrtestified that &e:did n(!t Pl:1-Y:llll.Y

medioaf·expeusc.pnorto marriage. The letter will.-iikely request our :final award number·o:!'
$1 !)0,"332.95. If we receive tliis demand r will forward it to yqu for conslderatfon.
Ver:y truly ;youm,

iA'r/nlp

[2640]
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lnju_ry 701792056

ELAM&BURKB
ATrOIUISYSATLAW

JBPPRBY A. 'llKIMSQN

25 I Bast Fr011tStrcct, Suite :300
Posr oro~ Bax mii
aa;..,, fdaho ll370I

Telephollc20U43-54S4

'

FGK2118 384-.5144
E-i1ud1 jBl@clamllurke.1111111

May6,2013

ViaEmaiI
Ronll&nsey .

Fanneta ~ c e Company of Idaho
2500 South ;5thAvenue
Poaamllo, JD 83204

RE:

()

Insured:
·Peggy Cedillo
ClaJmant:
Peggy Cedillo. Policy#:
0163S42S8S
Claim#:
1014413194-t-?-l
Date of Loss: 05/25/2008
E&.8 File No.: 2-1347 ·

Dear Ron:

Youllave asked me to re-review the Atbitmtor's Flllal Award and summarize his
_prtjud~ interest analysls and calculations. F:mt,, the .Axbitmtor established a date for the
.Proof of Loss as August 25, 2009 when F,anneis respunded to1he demand with.payment of
$250000.00. Ofinterest to Mt. Steetets threat to seek.~ =ii is that this iinding by tm:
.Aibitrator means that Farmers made if$ initial payment of$2S.000.00 within 30 days.. thereby
defeating any cfaim for attomey fees as to 1hat amount
·
Second. in u:rms of the formula used by the.Arbitrator to detexnune the amomrt of
prejudgment inrerest owed. he base,s prejudgment i.ntetest upon an "adjusted° Final Award from
the date ofthe Proof of Loss, less payments made by .Progressive and Farmers as ofthe date of
· those payments. The Arbitrator rejects Cedillo's claim that prqjudgmcnt inttlrest accroes on the
Interlm. Award of $406,712.00, You might recall 'that Cedillo \W8 seekiJJg a pn,Judgment interest
award of$171,432.03. Tho Arl:Jilrator agrees that Cedillo should not get a winclfall or double
.recovery in flre fonn of a prejud~ intetest award.
·

.

.

.Although 'the Arbitmtor·begins with the JntcrimAward amount of$406,712.00, he
subtracts from that amount~ contract aqjUBbnants, the 25¾ apportio.nment, the A Cadng Hand

(.)
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injury 701792056

RmlRmruey
Mayfi,2013
Page2

bill, the Piogrossivepayments of$I05,000.00. and Farmers• fuitilll pa.ymem of$2S,OOO,OO ~
comes to 11D i.nitialamomrt upon which p.rejudgmem interest begins t() accme as of the date of the
Proof ofLoss of$2SS,784.0l. The M>ibatortakes fuis runount and ,;alculates 1h11 s1B1Utory
intereat.amount ofl~ from the date of the Proofof Loss (August 25, 2009) unfil October 18,
2012. This is the date whlm.Farmm made its additional·~ Qf$1S5,000.00. The
. :Arbitrator's ~culatlon ofink:rc:ijtfor this period m$96,707.38. The Arbitrator 1llen reduces the
amount upon which ,Pl'tijudgnumtinterem: is calaulated by the amount afFsntW'S' additional
paymem of$15S,OOO.OO. 'Ibis redttced BmOUDt is $J 00,784.01. The Ati,itrat.or then takes 'Ibis
amo1D1t and calcu]afes 12¾ .intezest nom. the date of'the additional payment ($155,000.00) to the
date ofthe F'mal Award (April 30, 2013). The inteiest calculation on this amount is $6,428.08.
The total prejmfmnent infsrest award is $103,135.46.
·
J see two minor problems andoae larger problem wi!h the Arbittatnr's ptejudgm.eut
interest calcuiations. First, itaP.PWB that he tlalculated interest twice on the date afOctolier 18,
2012. Second., Farmers paid the Final Award of$I00,784.0l on Man:h 25, prlor to the Final
A.wmd issued on Aprll 30, 2013. Consequently, prejudgment.in.te.test slrou1d. l1Dt .liave been
caicuJateid on these 36 days. It should be nomd that ffie Arbimtor was una.wata that1he Final
A\Yard had been prepaid. 11ih'd, and most importantly, it appears that the Arbifrafor has
calculated ~udgment interest on gen.erat damages.
·.
.
'
The Ad>.ltrator awnrded.$150,000.00 in geonemI dantages. This.amount was not
mstb.ematlcally calculabl~ nntil itwasawmdedin the Interim,Award issued on January 16. 2013.
Tums is a strong argument that Cedillo was required to pay offher medical expenses befuxe
paying herself for general damages, Consequently, the i:mil'C ~ damage awani should be
ndcen out ofth& prejudgment intemst calculation. By my quick calculations, ifthi5 is done, ·
·pttJudgment interest is tedulled to less than $4S,000.00.
·

i

suggest l'.bat ~~ors file a motion for m:onsidemtion on these two minor and one major
adjustment to bl9 ~jll'.dgmei:1~ inwcstcalculations. I will work on determining how much thi8
would effect the ~judgment interest award.
·
- Very truly yours,

JAT/olp
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PETER J. JOHNSON
Johnson 4w _Group, P.s.
103 E. Indiana, Suite A
Spokane, WA 99207-2317
Phone: (509) 835-5000
Fax: (509) 326-7503
ISB No. 4105
Attomey for Defendant
DISTRICT OF THE
OF ADA

IN THE DISTRJCT COURT OF TIIE FOURTH JUDI
STATE OF IDAHO, IN AND FOR THE CO

***
PEGGY CEDILLO, an individual,
NO. CV
Plaintiff;

j

1308697

PLAINTIFF'S FIRST SET OF
REQUE~TS FOR ADMISSION .TO
FARME*-S INSURANCE COM;?ANY
OF IDAifO AND RESPONSES
THERE o

v.

FARMERS INSURANCE CO:tviPANY OF
IDAHO,
·Defendant.

***
COMES NOW Defendant ·and pursuant to Idaho Rules

..

Civil Procedure 36 provides the

-

following responses to Plaintiff's F,irst Set of Requests for

dmission

Farmers Insurance

.to

. · Company ofldah~. . ·

SPECIFIC OBJECTIONS .
' The dis~very request~ ~Y :Plaintiffis p~tected by the

-

'

.

-··

.

omey-olient privileg~ and work

'

.

..

.

·product as the subject matter of.the discovery ·relates to issues inv lving
ai'bi1ratio:o, .
. Plaintiff's .UIM
. . .

. . .~ .

which..arbitration is $till before the "Court. · ·
. ,.. .
. '' . .
'I'

.,
.· - '

.

. ... .

,, .•, " ...

•

....

..
•,

;. •

:.:·Y: ·.~~ ~ . . ..'~~ ·.. - -

• r ••• ••

... ,

•

.

.

. /:

!

•

~

.'

,., "

. ...

• ,

:~·"·~ .._ .,:·...

'

-:· ~

''

..., ,·

..? ,

.

• ~

~~ . :

'

..

;'.: . .-:·;~? :.:,(:·'·-.. PLAINTIFF'S·; FIRST SET OF RBQUBSTS .:FOR.: ·,. ·-. -:
· :'.'-..-· · .:: ; . -.·· ... AI>MISSIONTOFAR.MERSINSURANCBCOMPANYOP_. ,· ·•.
:= ~ . . ,. .,,:. • · m1''Fl'OANDRFACIIPONSFSTBERET0·1 .. · · · · ·
···,:: . .:

~

·-=.:···

..

- r..

. :

. ...::.,.. ..

~

_
....... ,. ....._.....' ..... ~ :..~

. ,"\ - .

. . ·..
·...

...
·.

.

.

'

..

:

"·

.

'

: ...~.

"1

"

'

.,

..

..
"i ..

.>
;.,: - JOHNSONLAWGROUP·
··:-.,·/·~ .·......
. ,... · .
1O3B.~SuitoA ·· ·
·, : -. ',: .. ·
000712

: •Spokane, WA 992111•2317 ': · ,; ..
. TEL: (509) 83S-SOOO F.AX: (5®) 326-7503 • • ' ••

•.

••

....· ... ,. . ;

• -- ";

;. , _... '
,
. .·

: ' -:~·,, ·• ·:i._.. ;,.._

RX Date/Time

1011

10/15/2013

16:45

1

13

17:34

5093267503

5093267503

P.003
PAGE 03/41

LAW OFFICES

GENERAL OBJECTIONS

1.

Defendant objects to·

each requests for admissio

(interchangeably referred to as

"dis~overy 'request'' or "discovery requests") to the extent it s eks information protected from
'\

· discovery by the attomey-client privilege, work product doctrin or other applicable privilege or
exemption.
2.

· Defendant objects to each discovery request to

e extent it seeks confidential

business infonnation, including trade secrets, confidential commercial, proprietary, or :i,usiness

ll

·

information, orinformatio~made confidential by law or by agrJent, and objects to discl~sing any
such information in the absence of a suitable protective order.
3._

. Defendant objects to each discovery request to

extent it is overly broad, seeks

infunnation not specific to Plaintiff's claims, or is irrelevant to e issues pied in Plaintiffs First
kn~ded Petitionf~Confumation ofAl:bitrationAward~ Award

J

Attorney Fees, Unenforceability

of Offset ClSllSe and Bad ~aith and not reasonably calculated to· 1~ to the disco~ery of admissible
evidence.
4.

Defendant objects to each discovery request to the exten_t ii is unduly burdensome.

5. · Defendant objects to each discovery request t11 the extent it purports to seek
informati~n ~tis not known ~o Defendant,

~ that w~uld not be ocated or identified fu the ~urse ·

o~a search ~f files that Defendant deems reasonably likely to contkm responsiv~ inf~on or that
, are not within Plaintiff's possession, cu,stody or control.
6.

Defendant objects to each discovery request to th ex.tent that words or phrases used

by Plaintiff in the di~very xequest, definitions, or in_s_tructions

re

~gue, ambiguous, unde~ed,

or otherwise fail to describe the information sought with reasonabl particularity such thatDefendant

must speculate as to the infoxmation sought.
7.

Defen~t _objects to each discoveryreq~est to the extent_it is overlybroad 'as to time .

and location.

PLAlNT'JFP'S FIRST SET OF REQUESTS FOR
AD.MISSIONTOFARMERSINSURANCECOMPANYOF
IDAHO AND .RESPONSES THERETO. 2

JOHNSON LAW GROUP
103 E. Jndwla, SuileA
000713
Spokmc, WA 99207·2317
TEL: (509) 335-5000 FAX: (509) 326-7S03
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Nothing in these responses is to be construed as riving rights or objections ·which

I

otb.~rwise maybe available to Defendant, nor should Defendant' r~sponse to any of the discovezy
requests be deemed an admission ofrelevancy, materiality, and/or missibilityin evidence of either
the request, the response, or any document produced pursuant
9.

thLeto.

.

Defendant objects to the preface, preliminary statdnent, definitions, and ~ctions

. which precede the discovery requests to the extent they pUI]?ort

demand discovery on terms, or

to impose obligations upon Defendant which are beyond the scope of or different from, the

provisions governing discovery under the Idaho Rules of Civ.il Ptocedure.

REQUESTS FOR

.

REQUEST FOR ADMISSIONN0.1:

.

ADMISSil
,. I

.

1

On January 5, 2013, Al'bitrator Me:lyn Clark

awarded $406,700.12 as the ~ount of damages for bodily injmz sustained by Cedillo.

·

·

RESPONSE: Objection: This request misstates the intbrim decision by Clark.: Without

I

waiving any objection, admits that arbitrator Clark issued

an intr award on January :16, 2013,

'Yhich a.ward was subsequently modifi~d and that a motion for further modification is presently
pending before the Court.

~

p

.J

-

REQJJEST FOR ADMISSION NO. 2 : Fanners must p y the amount justly ~e Cedillo
within 30 days of receipt of her proof ofloss. ·
. RESPONSE: Objection: This request is a statement oft. w, not of mixed fact or law, and ·
is therefore improper. Without waiving

any objection, admits thlt Idaho requires an ~er to ~y

the amount justly due within 30 days of a proofofloss but denies

tit failed to do so in the present

case.

· , PLAINTIFP'S FIRST SET OF REQUESTS FOR·

ADMISSIONTOF.ABMERSINSURANCECOMPANYOF

IDAHO AND RES~ONSES THERETO· 3

JOHNSON LAW GROUP .

103 B. lndimll, Suite A
000714
Spokane, WA 99207•2317
Tm.: (509) 835-5000 FAX: .(509) 326-7503
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Fannersmustdiligently search for and consider
i

documents or evidence that supports the Claim.

RESPONSE: 'Objection: This request is vague, not !la statement of fact,
i

and is an
.

'

argmnentative statement not in context of a factual relationship tq tlris case. Without w~ving any
i

objection, admits that it is to consider all relevant documents wh¢ier or not they are in support of
'

i

'

a claim.

PBT.BRI. J

•

REQUEST FOR ADMISSION NO. 4:

Farmers may not ignore documents which

supports the Claim.
RESPONSE: Objection: This request for admission is vague, not a statement o~fact, and
is an argwnentative statement not in context of a factual relationship to this case. Without waiving

any objection, admits that it is to consider all relevant documents whether or not they are in support
of a claim.

REQUEST fOR ADMISSION NO. S:

F~ers must have a reasoned basis for

resolving 'factual issues concerning the Claim in its favor and against ~edillo.
RESPONSE: Objection: This request for admission is vague, not a statement of fact, and
is an argumentative statement not in context of a factual relationship to this ~se. Without waiving

any objection, admits that factual issues are to be resolved based upon all the evidence submitted in
a claim.

=

PLAINTIFF'S FIRST Slrr OP REQUESTS FOR
ADMISSIONTOFARMERS INSURANCBCOMPANYOF .
IDAHO AND RESPONSES THERETO-. 4

JOHNSON LAW GROUP
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Fanners valued the Claim.

RESPONSE: Obje'?Uon: This request for admission is vague, not a statement of _fact, and
· is an argumentative statement not in context of a factual relationship to this case. Without waiving

any· objection, admits that Plaintiff's claim was evaluated during the cours~ of the ~½ years
documents and evidence were obtained.

REQUEST FOR ADMISSION NO. 7:

Fanners set a reserve on fhe Claim.

RESPONSE: Admits that reserves were set on Plaintiff's claim and denies any inference

that reserves were not properly addressed as evidence was submitted.

REQUEST FOR ADMISSIONNO. 8:·

. The reserve set by Farmers is its own valuation

of the Claim.
· RESPONSE: Objection: This request is vague and argumentative, and not a stat~ent in
context of a factual relationship to this case. Without waiving any objection, admits that reserves

were set appropriately.

PLAINTIP;F'S FIRST SET OF REQUESTS· FOR
ADMISSIONTOFARMERSJNSURANCECOMPANY OF
IDAHO AND RESPONSES ~ T O · 5

JOHNSON LAW GROUP
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REQUEST FOR ADMISSION NO. 9:

07/41

PAGE

· Farmers' letter of August 25, 2009, states

Fanners' valuation of the Claim.
RESPONSE: Admits that it presented an assessment ofPlaintiff's claim in this letter based
upon the information Plaintiff had furnished at the time.

' . REQUEST FOR ADMISSION NO. 1O:

Cedillo spoke with Farmers repre~~ntati-v-e

Rebecca (phone # 1-800-435-7764) concernmg her Claim.

RESPONSE: Admits that Plaintiffreported a claim to Farmers and that Rebecca Anderson
took her call.

REQUEST FOR ADMISSION NO.

11:

Cedillo spoke wit.h Farmers repre~entative

Jenisha (phone# 1-800-435-7764 ext. 26519) concerning her Claim.
RESPONSE: Admits that Jennifer Johnson spoke with Plaintiffto request information about

Plaintiff'~ claim.

REOUESTFORADMISSIONNO.12:

Cedillo spoke with Farmers representative Ron ··

Ramsey (Phone# 1-208-251-8159)
concerning her Claim.
. .
.
RESPONSE: Admits.
.

.

REQUEST FOR ADMISSION NO. 13:

Cedillo spoke with Fanners representative

Andrea Decker (phone# 1-800-247-081 l ext 5403) concerning her Claim:·

·

RESPONSE: Denies. However, admits that Plaintiffspoke with.Andrea Prosser to confirm

that Plaintiff was a passenger on a motorcycle.
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Cedillo' s phone conversations with Fanners

representatives were !'CCOrded.
RESPONSE: · Denies that all calls with.Farmers' representatives were recorded. Admits that
calls tQ the Help Point Center may be recorded for quality control purposes and that this information
was previously-provided to Plaintiffs counsel_ in the UIM matter. Denies that any other phone
conversations were recorded.

REQUESTFORADMISSIONN0.15:

Cedillo complied with all of her responsi"bilities

'

under the UIM.
: RESPONSE: Objection: This request _is argumentative and an incomplete statement of
Plaintitrs responsibilities. Without _waiving any objection; denies.

REOUESTFORADMISSIONN0.16:

Cedillo complied with all of her respqnsibilities .

lm.der the Claim.
· : RESPONSE: Objection: This request is argumentative. Without waiving any objection,
~.,.

· denies.

REQUEST FOR ADMISSION NO. 17: ·

Cedillo cooperated with Farmers in its

investigation ofthe Claim.
RESPONSE: Obj~on: This request.is argumentative. Without waiving any ~bjection, . :: _..

denies.
>

PLAINTIFF'S FIR.ST SET OF REQUESTS FOR
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REQUEST FO~ADMISSION NO. 18:

PAGE

09/41

Cedillo submitted a sufficient proof of loss

concerning the amount justly due Cedillo .

.RESPONSE: · Objection. This request is argumentative, vague and overly broad.· Without
waiving any objection, admits that Plaintiff submitted an initial proof of loss and that Fanners

detemrined the amount justly due in August 2009 based upon the infonnation fumished by Plaintiff.
and otherwise denies.

REQUEST FOR ADMISSION NO. 19:

Cedillo submitted a sufficient pro?f ofloss

concerning the Claim.

· RESPONSE: Objection. This request is argwnentative, vague and overly broad. Without
waiving any objection, admits tf).at Plaintiff submitted an initial proof of loss and tha~ Farmers
det~ed the amoUllt justly dl;lC in August 2009 based upon the information furnished b~ Plaintiff
and otherwise denies.

.

···-·,.

· REOUESTFORADMISSIONN0.20:

Cedilloprovided Farmers with all information

requested ofher.
RESPONSE: Objectio~: This request is ~gumentativ~. vague and overly broad: Without

·.. · waiving any objection, denies as the hlformatio~·necess~ to as~ess Plamtiff's claim w~ obtained
through the UIM arbi1ration· process ov~ the course of sev:eraI years.
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PAGE
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Fanners' Policy provides for non·economic loss

damages.

RESPONSE: Objection: This request is vague, overly broad and is not a full statement of
the policy. Without waving any objection, the policy provides: ''Damages are th~ cost of
compensating those who suffer bodily injury or property damage from an accident."

REQUEST· FOR ADMISSION NO. 22:
Fami.ers' Policy provides for economic loss damages.

· RESPONSE: Objecti.~m: This request is vague, overly broad and is not a full statement of
the policy. Without waving any objection, the· policy provides: "Damages are

the cost of·

compensating those who suffer bodily injury or property damage from an accident."

REQUEST FOR ADMISSIQN NO. 23:

Farmers ne\fer explained applicable UIM

benefits and procedures to Cedillo.

RESPONSE: Denies. ·

REQUESTFORADMISSIONNO. 24:

F~e:rs never requested a proof ofl~ss in any

foxm from Cedillo.

· RESPONSE: Objection: This, request is _argumentative and misstates the ~ocess of
· submitting and assessing ·a UIM claim. Without waiving any objection, admits that it accepted
- .,.,_
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Plaintiff's letter of July 28, 2009, as a sufficient proof of loss at that time arid denies'. that any
subsequent ''proof of loss" form was necessary as the parties were involved in a value dispute with
legal representation.

REQUESTFORADMISSIONNO.25:

TheArbitrat.orfound that Cedillo submitted her

proof ofloss on July 28, 2009.
RESPONSE: Admits that the arbitrator made a detennination that Plaintiff submitted a
proof of loss on that date but denies that it was a complete proof of loss because Plaintiff had not
furnished wage documentation and also becausc'Plainti.ff incmred additional medical expenses in
the 3½ years subsequent to that date.

REQUEST FOR ADMISSION NO. 26:

The purpose of a proof of loss is to allow the

insurer to form an intelligent estimate of its rights and liabilities, to afford it an opportunity for
investigation, and to prevent ~d and imposition upon it
RESPONSE:

Objection: This request is vague, argumentative and overly broad.

Furthermore, it is not a statement of fact but an expression of opinion. Without waiving any

objection, admits that a proof of loss is a proccdur0 whereby a claimant may submit information in
support of a claim.

PLAINn:FF'S FIRST SET QF REQUESTS FOR _
ADMISSIONTOFARMBRSJNSURANCECOMPANYOF '.
DJ.AHO AND RESPONSES THERETO. 10

. , JOHNSON LAW GROUP

103 :E. lnmam, Suit=A
000721
SpoJ:me. WA 99207-2317
_TBL: (509) 835-5000 PAX: (509) ~26-7S03

RX Date/Time
10/15/2013

10, ,-2013
16:45

17:34

5093267503

5093267503

P.012

LAW OFFICES

REQUEST FOR ADMISSION NO. 21:

PAGE

12/41

The medical expenses submitted by Cedillo

prior to August 25, 2009 were undisputed.
RESPONSE: Objection: This request is argumentative and vague. Furthennore,_Plaintiff
does not jdentify with any particularity what 'inedical e,tpenses" she is referring to. Without
waiving any objection, admits that the medical expenses submitted prior to this date were considered
in assessing Plainti.ff s claim based upon the information provided by her at that time.

~
The medical expenses submitted by Cedillo ·

REQUEST FOR ADMISSION NO. 28:

prior to August 25, 2009 were not fairly debatable.
RESPONSE: Objection; This request is argumentative and vague. Furthermore, Plamtiff

does not identify with any particularity what ''medical expenses" she is referring to. Without
waiving any objection, admits that the medical expenses submitted prior to this date were considered
in assessing Plaintiff's claim based upon the infonnation provided l?Y her at that time.

There is no question or difference

, REQUEST FOR ADMISSION NO. 2Q:

of opinion

that the medical expenses submitted to Farmers prior to August 25, 2009 were necessary, reasonable,
and were incurred as a result of the Crash.

.RESPONSE: Objection: This request is argumentative and vague. Furthermore, Plaintiff

docs not identify with any particularity what '"medical_ expenses" sh~ is referring to.· Without
waiving any objection, adinits thattb.cmcdical expenses submitted prior to this date were considered

in assessing Plaintiff's claim based upon the information proyided by her at that time.

~
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Farmers' initial reserve was based, in part, upon

th.e medical e;,;.penses submitted by Cedillo prior to August 25, 2009.
RESPONSE: Objection: This request is argumentative and vague. Furthermore, Plaintiff

does not identify with any particularity what "medical expenses" she is referring to,· .Without
waiving any objection, admits thatthemedical e,r.penses submitted priorto this date were cons~dered
in assessing Plaintiff's claim ·based upon the infonnation provided by her at that time.

~

PB

J;J

N

I

REQUEST FOR ADMISSION NO. 31:

The reserves set by Farmers were its own

accurate valuation of the Claim based upon its investigation of the Claim.
RESPONSE: Objection: This request is argumentative and a statement of opinion not fact.
Without waiving any objection, initial reserves were determined based upon the information

provided by the Plaintiff.

REQUEST FOR AD:tyf!SSION NO. 32:

After August 25, 2009, Farmers received

additional infoxmation and based upon that infomiation the reserve was increased.
RESPONSE; Objection: This request is overly broad and argumentative. Without waiving

any objection. as discovery was obtained in the litigation with respect to the arbitration process, an

additional reserve was set.
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· The increase in reserve·was Farmers'

acknowledgment of the increasing value of the Claim.
RESPONSE: Objection: This request is overly road and argumentative. Witho~t waiving
any objectio~ ad discovery was obtained in the litigation with respect to the arbitration process, a
new reserve was set.

REOUESTPORADMISSIONNO. 34:

Farmers' evaluated the adequacy of the reserve

every time the Claim was reviewed.
RESPONSE: Objection: To the extent this statement of opinion does not properly reflect

a legal requirement, it is denied. Without waiving any objection, a reserve was properly addressed
in response to discovery obtained during the litigation process.

REQUEST FOR ADMISSION NO. 35:

Idaho Code§ 41-335 requires F~ers to file

a :full and 1l'lle statement ofits financial condition on an annual basis.
RESPONSE: Objection: To the extent this statement of opinion does not contain a full

recitation of the statute, it is improper. Without waiving any objection, admits that Idaho Code§
41-335 imposes obligations on an insurer.
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Idaho Code§ 41-605(2) requires Farmers to

reasonably and in good faith estimate the amounts nece.ssazy to pay all ofits paid losses and clanns

on or before the date of such statement, whether reported or unreported, together with the:expenses
of adjustment or ~ettlement thereof.

RESPONSE: Objection_: This request is an incomplete and misstatement ofldaho Code §
41-605(2). Without waiving any objection, admits that Idaho Code§ 41-60S speaks for.itself

Fanners' own policies and procedures mandate

REOUESTFORADMISSIONNO. 37:

that its reserves be accurate so as to ensure that it will be able to serve and protect its insureds.

RESPONSE: Objection: This request is vague, not a statement of fact, and is an
argwnentative statement not in context of a factual relationship to this case. Without waiving any
'

•

I

•

objection, admits that reserves were set on Plaintiff's claim and denies any inference that reserves

.

.

were not properly addressed as evidence was submitted..

.

.

'. REQUEST FOR ADMISSION NO. 38: ~

Farmers setting of reserves established

Faxmers' own valuation of the _Claim and included the-undisputed amounts of the Claim:

RESPONSE: Demes .
.;

.
.. -- -- ....
:
'_"REQUESTFOR,e.I21YJISSIONNP,39: · _· __At ~~h ofthe·timesreserves.wereset, the

""

.

~

,_-;..

; • ~ J ..

reserved_ amount w~ 12-oJonger the subject of debate and _no longer fairly debatable. .; . .

_.: .· ', . . . RESPONSE: ·· ocmes.
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Farmers had the duty to pay the undisputed

REQUEST FOR ADMISSION NO. 40:

Claim amount.
RESPONSE: Objection: To the extent this request is an attempt to summarize Idaho law,
it is incomplete and an argumentative statement not in context of a factual relationship to this case.

In addition, it is vague as
to who is to determine undisputed. Without waiving any objection, admits
.
.
that Idaho law includes an obligation to pay the amount it does not dispute.

~ ·
PETER.J.1

-

Farmers had the duty to pay the Cl~ amount

. REOUESTFORADMISSIONNO. 41:

no longer fairly debatable.
· RESPONSE: Objection: To the extent this request is an attempt to summarize Idaho law,

it is incomplete and an argumentative statement not in context of a factual relationship to this· case.

In additioo, it is vague as to who is to determine undisputed. Without waiving any objection, admits
that Idaho law includes an obligation to pay the amount it does not dispute.

. REQUEST FOR ADMISSION NO. 42:
·Farmers' claims handlers and/or supervisors periodically established reserves for ~e Claim
' ..

as part of their normal duties and responsibilities, not in anticipation of litigation. · · . :
.· RESPONSE: Objection: This request is .vague, ·not a statement of fact, and is an
argumentative statement not in context of a factual relationship to this case. Withont waiving ·any

,, - .objection, admits that reserves were set on.Plaintifrs claim and denies

any inference that reserves

w~ not.propcriy ~essed as. evidence was submitted. . ...

· ~ · ...
'

.·

P:aTBR 1. ;i
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REQUEST FOR ADMISSION NO. 43:
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The Claim -values set by Farmers were based

on Farmers review of the facts determined from its investigation.
RESPONSE: 'Objection: This request for admission is vague, not a statement of fact, and

is an argumentative statement not in_context of a factual relationship to this case. Withou~ waiving
any objection, admits

that Plaintiff's

claim was assessed· during the course of the 3½ years

documents and evidence were obtained, and further admit.s that the parties did not have an agreement
on the value of the Plaintiff's claim which thus required an arbitration proceeding.

REQUEST FOR ADMISSION NO. 44:

The Claim valuations by law must be an

accurate and good faith representation of Fanners' liability to Cedillo.
RESPONSE: Objection: 'This request for admission is vague, not a statement of fact, and

is an argumentative statement not in context of a factual relationship _to this case. F~ermore, to
'
the extent this request attempts
to create an obligation greater than what is imposed under Idaho law,

it is improper. Without waiving any objection, admits that Plaintiff's claim was assessed ~uxing the

·,

course of the 3½ years documents and evidence were obtained.

REOUESTFORADMISSIONNO. 45: .. · Farmers' periodic setting of the Cl~ reserve
-,.

as part.,of its evaluation included undisputed amo,unts not paid to Cedillo. ·

.

~

~SPONSB: Denies.

.

REQUEST FOR ADMISSION NO. 46: Farmers resenres
constituted
. s.ct ·under the Policy
'
,.

.

.

.: . Farm~' ·own acknowledgment of what was not disputed· and was thus. owed to Cedillo..
,

_

....... -

'
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RESPONSE: Denies.

. REOUESTFORADMISSIONNO. 47:

Fanners' Claim reserve values were established

but only a portion of the undisputed amounts due under the Policy were paid to Cedillo.

RESPONSE: Denies.
~

,,_.,.

".

REQUESI,,FOR ADMISSION NO. 48: The.reserves set by Farmers on the Claim ~ere
prepared in the ordinary
and routine course of Farmers'
business.
.
.

RESPONSE: Admits.
REQUEST FORADMISSIONNO. 49:

ThereservessetbyFarmers on the Claim were

not prepared in the ordinary and routine course of Farmers' business.
. RESPONSE: Denies.

REQUEST FOR ADMISSION NO. 50: The reserves set by Fanners on the Claim are not
subject to the attorney-client privilege.

RESPONSE: Objection: This request for ad.mission is vague, not a statement of.fact, and _
is an argumentative statement not in context of a factual relationship to this case.

REQUEST FOR ADMISSION NO. St:

The reserves set by Fariners on the ~laim are

not subject to the work product privilege.
-RESPONSE: Deni~.
,

-- ·REQUEST FOR ADMISSION NO. 52:

Communications between Farmers and its

lawyers concerning Gedillo' s Claim are not subject to the attorney-client privilege.
RESPONSE: Denies.
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Communications between Farmers and its

REQUEST FOR ADMISSION NO. 53:

lawyers concerning Cedillo' s Claim are not subject to the work produce privilege.
RESPONSE: Denies.

REQUEST EQR
.. AJ)MISSION NO. 54:

Farmers' liability to Cedillo was undisputed.

RESPONSE: Objection: This request for admission is vague and argumentative. Without
waiving any objection, admits that Plaintiff was not at fault, but denies that the nature and e~ent of
her injuries and damages were undisput~d.

~

Pln'.ER J. J

-

Fanners 1 liability to Cedillo was unciuestioned. _

REOUESTFORADMISSIONNO. 55:

·RESPONSE: Object.ion: This request for admission is vague and argumentative. Without
waiving any objection, admits that Plaintiff was not at fault, but denies that the nature and extent of
her injuries and damages were undisputed.

REOUEST FOR ADMlSSION NO. 56:

Farmers' liability to Cedillo was not fairly

debatable.
RESPONSE: Objection: This request for admission is vague and argumentative. Without ·
.

.

.

~aiving any objection, admits that Plaintiffwas not at fault, but denies that the nature and extent of
her injuries and damages were undisputed. _
· . ~

J>1:rr.aiu.

•
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Farmers agreed to pay all sums which Cedillo

is legally entitled to recover as damages from the owner or operator ofan under.insured motor vehicle
because of bodily injmy sustained by the insured person.
RESPONSE: Objection: If this request is intended to be a statement from Plaintiff's policy
it is incomplete in context and substance and is therefore denied. Without waiving any objection,

admits that the Plaintiffs policy speaks for itself

REOUESTFORADMISSIONNO. 58:

Cedillo received the underinsured driver's motor

vehicle policy limits.
RESPONSE: Admits.

REQUEST FOR ADMISSIONNO. 59:

Fanners denied payment of any Policy Part ID

Medical, Coverage E - Medical Expense Coverage.
· RESPONSE: Admits as this coverage was excluded under her policy because she was not
occupying a four-wheel vehicle.

REQUESTFORADMISSIONNO. 60:

Priortomakingapayment to Cedillo on August

25, 2009, Farmers investigated the underinsured driver's insurance coverage..
RESPONSE: Admits.

REQYEST FOR ADJ.y:IISSION NO. 61:

Farmers road~ its own investigation of the

underinsured driver.

RESPONSE: Admits that it performed a background check.
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REQUESTFORADMISSIONNO. 62:

PAGE
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The amount justly due Cedillo is th~ amount

ofmoney that will reasonably and fairly compensate her for damages suffered by her in the Crash
of May 25, 2008.
RESPONSE: Objection: This request for admission is vague, not a statement of fact, and

is an argumentative statement not in context of a factual relationship to this case. Furthermore, to · ·
the extent it attempts to summarize Idaho law, it is an incomplete characterization of-the law.

Without waiving any objection, admits that Idaho law contains certain requirements for the handling
,.,..,, .

of UIM claims.

~
J.J

N

Farmers must treat its policy holder's interests

REOUESTFORADMISSIONNO. 63:
with equal regard as it does i~ own interests.

RESPONSE: Admits.

. REOUESTFORADMISSIONNO. 64:

_Farmers should assist the policy holder with the

claim.
RESPONSE: .Objection: Vague as to meaning of the terms used by this request.: Without
waiving any objection, admits that it works with the claimant or the claimant's counsel. _

~
· REQUESTFQRADMISSIONNO. 65:
coverages,

Farmers must disclose to its insured all benefits,·

and time limits that may apply to a claim.

·.RESPONSE:· Admits.
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REQUEST FOR ADMISSION NO. 66:
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Fanners must conduct a full, fair and prompt

investigation of a claim at its own expense.
RESPONSE: Admits.

REQUEST FOR ADMISSION NO. 67:

Farmers must fully, fairly, and promptly

evaluate and adjust a claim.
RESPONSE: Admits.

REQUEST FOR ADMISSION NO. 68:

Farmers may not deny a claim. or

any part of

a claim based upon insufficient information, speculation or biased infonnation..
. RESPONSE: Objection: This request for admission is vague, not a statement of fact., and
is an argumentative statement not in context of a factual relationship to this case. Argumentative.

REQUEST FOR ADMISSION NO. 69:

If a claim is fully or partially denied, Farmers

must give written explanation, pointing to facts and policy provisions.
RESPONSE: Objection: This request for admission is vague, not a statement of fact, and
is an argumentative statement not in context of a factual relationship to this case. Argumentative.

REQUEST FOR ADMISSION-NO. 7Q:

Fazmers must not misrepresent facts or policy

provisions.
RESPONSE: Admits.
.,
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REQUESTFORADMISSIONNO. 71: Fannersmaynotm.akeumeasonablylow settlement

offers.
RESPONSE: Objection: To the extent that this request intends to summarize Idaho law, it
is incomplete. Without waiving any objection, admits that Farmers is required to abide by pertinent
Idaho statutory and case law relative to UIM claims.

REQUEST FOR ADMISSION NO. 72:

Farmers must give a. claimant written update·

on status of the claim every 30 days, including a description of what is needed to finalize the claim.
RESPONSE: Objection: To the extent that this request intends to summarize IdaJio law, it
is incomplete. Without waiving any objection, admits thatFanners is reqwred to abide by pertinent
Idaho statutory and case law .relative to UIM claims.

REQUESTFORADMISSIONNO. 73:Farmersmustthoroughlyinvestigateaclaimbefore
denying it

RESPONSE: Objection: To the extent that t.his request intends to summarize Idaho law, it
-

.

is incomplete. Without waiving any objection, admits that Farmers is required to abide by pertinent

Idaho statutory and case law relative to UIM claims.

'
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Part ofthe cl.aim examiner's job is to assist the

policyholder with the claim.
RESPONSE: Admits. See response to No. 64.

~
REQUEST FO~ ADMISSION NO. 75:

The enforceability of the Offset clause in the

Policy was preserved and reserved for detennination by the District Court in this action.

RESPONSE: Objection: This is argumentative and will be subject to a motion to determine
whether any agreement on the clause was waived at the arbitration.

REQUEST FOR ADMISSIONNO. 76:

The Offset clause provides difference in limits ·

coverage.
RESPONSE: Objection: Tiris request does not contain a. complete incorporation of the

policy clause to which it refers 1 is a statement of opinion not fact, and is argumentative.. Without
waiving any objeption, denies in the context in which it has been framed.

REQTJESTFOR ADMJSSIONNO. 77:

The policy contains a "difference in limits" or

Offset clause.
RESPONSE: Objection: This request does not contain a complete incorporation of the
policy clause to which it refers, is a statement of opinion not fact, and is argumentative. Without
.

.

waiving any objection, denies in the context in which it has-been framed,
PLAINTIFF'S FIR.ST SET OF REQUBSTS FOR
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The Offset clause in the Policy provides

"difference in limits'' UIM coverage.
RESPONSE: Objection: This request does not contain a complete incorporation of the
policy clause to which it refers, is a statement of opinion not fact, and is argumentative. Without
waiving any objection, denies in the cont~t in which it has been framed.

REQUEST FOR ADMISSION NO. 79:

The ''Difference: in limits" or Offset clause in

the Policy provides that UIM coverage limits (not damages) are reduced by the amount of any
damages recovered by the insured from the underinsured driver.
RESPONSE: Objection: This request does not contain a complete incoiporation of the
policy clause to which it refers, is a statement of opinion not fact, and is argumentative. Without
waiving any objection, denies in the context in which it has been framed.

REOUESTFORADMISSIONNO. 80:

Cedillo'sPolicy includes "difference in limits"

UlM covcngc.

RESPONSE: Objection: This request does not contain a complete incoxporation of the

policy clause to which it refers, is a statement of opinion not fact, and is argumen~ve.. Without
waiving any objection, denies in the context in which it has been framed.
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PET.BR J. J

REQUESTFORADMISSIONNO. 81:

In "difference in limits" coverage the damages

recovered from the underinsured driver reduces UIM limits, not the insured's damages.
RESPONSE: Objection: This request does not contain a complete incoxporation of the

policy clause to which it refers, is a statem~t of opinion not fact, and is argumentative. Without
waiving any objection, denies in the context~ which it has been framed.

REQUEST FOR ADMISSION NO. 82:

Cedillo recovered $100,000 as damages from

the underinsured driver's insurance.
RESPONSE: Admits.

REQUESTFORADMISSIONNO. 83:

Cedillo recovered $5,000 as medical expenses

payments from the underinsured driver's insurance.

RESPONSE: Admits.

REQUEST FOR ADMISSION NO. 84:

Cedillo's damages were reduced by $105,000

as the result of payments made by the undcrinsurcd driver's insurance.
RESP.ONSE: Admits that the claim was offset by the arbitration in the amount of costs· for
payments by Progressive.

REQUESTFORADMlSSIONNO. 85:

Farmers is not entitled to reduce UIM ·limits or

CedilloJs damages form.edical expense payments made by theunderinsured drivers insuran~policy.
.PI..AlNTln'S FIRST SET OP REQUESTS FOR
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RESPONSE: Denies.

REOUESTFORADMISSIONNO. 86:

Fanners is not entitled to reduce UlM limits or

Ced!llo 's damages formedical expense payments made byth.e underinsured drivers insurance policy.

RESPONSE: Denies.

REQUESTFORADMISSIONNO. 87:

Farmers applied the payment of $100,00 made

by the underinsured driver's insurance to Cedillo's damages rather than the UIM limits.

RESPONSE: Denies this reduction was applied by the UIM arbitration consistent with the
policy.
.

, REQ1JEST FOR ADMISSION NO. 88:

.

Farmers owes Cedillo an additional $105,000

plus prejudgment interest, costs, and attorney fees .
. RESPONSE: Denies.

REQUESTFORADMISSIONNO. 89:

Farmers is required to comply with I~o Code

§41-1329, the Idaho Unfair Settlement Practices Act.
RESPONSE: Admits.

REQUEST FOR AD}fiSSION NO. 90:

Farmers trains its claims handlers

to comply

with Idaho Code §41-1329, the Idaho Unfair Settlement Practices Act.

RESPONSE: Admits.

REOUEST FOR ADMISSION NO. 91:

A violation ofldaho Code §41-132~ is also a

breach of the implied covenant of good faith and fair dealing.
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RESPONSE: Objection: Argumentative. This is not a statement of fact pertaining to this

matter but counsel's legal argwnent.

Farmers had adopted and communicated to its

REQUEST FOR ADMISSION NO. 92:

claims handlers written standards for the handling of claims.
. RESPONSE: Admits.

Farmers, upoo.receiving notification of a claim,

. REOUESTFORADMISSIONNO. 93:

shall promptly provide necessary claim forms, instructions, and reasonable assist.ance so that
claimants can comply with the policy conditions and Fanners' reasonable requirements.·
RESPONSE: Objection: To the extent that this ~equcst intends to summarize Idaho law, it

is incomplete. Without waiving any objection, admits that Farmers is required to abide by pertinent

Idaho statutory and case law relative to U1M claims.

REQUESTFORADMISSIONNO. 94:

Itis improper for Farmers to deny claims based

upon speculation and conjecture.
RESPONSE: Admits.

REQUEST FOR ADMISSION NO. 95!

It is bad faith for Farmers to impose

requirements on an insured that are not contained within the Policy.

RESPONSE: Obj~tion: Argumentative. This is not a statement of fact pertaining to this
matter but counsel's legal argument.
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I

~

l'BlERJ.J

•

REQUESTFORADMISSIONNO. 96:

Fannersmust fairly, reasonably, and promptly
II
t

pay a claim if payment is warranted.
RESPONSE: Admits. ·

REQUEST FOR ADMISSION NO. 97:

Failure to fairly and reasonably investigate a
i
claim does not permit Farmers to deny the clahn due to lack ofinformation or one-sided information.
I
.
RESPONSE: Objection: Argumentative. This is not a statement of f~ct pertaining to this
I

i

matter but counsel's legal argument

I
I

I

REQUESTFORADMISSIONNO. 2.8:

Fanne:rs cannot attempt to settle a cla:im for an

i
I

unreasonably low amount

j

.

I

RESPONSE: Objection: Argumentative and vague. This is not a statement offact pertaining
•

I

to this matter but counsel's legal argument

REOUBST FOR ADMISSION NO. 99:

I

ItI is not appropriate for Farmers to use biased
1

consultants to assist in investigation or evaluation of~ claim.
RESPONSE: Objection: Argumentative and vague. This is not astat.ement offact pertaining
I

•

to this matter but ~unsel's legal argument.

~

p

.

•
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Mr. Ron Ramsey is a Chartered Property and

Casualty Underwriter (CPCU).

RESPONSE: Admits.

REQUESTFORADMISSIONN0.101:

TheCPCU designation is earned.bymsurance

professionals who ~avepassed examinations covering a broad range ofrisk management an~ general
business topics in the field of Property and Casualty Insurance.
RESPONSE: Objection: This request is overly broad and vague. Without waiving any
objection, admits that such a designation may be earned upon meeting all criteria for the CPCU
designation.

REQUEST FOR ADMISSION NO. 102:

The CPCU' designation is widely regarded in

· the insurance industry as signifying a knowledgeable and ethical insurance professional.
RESPONSE: Objection: This is not a statement of fact pertaining to this matter but

counsel's legal opinion.

.REQUEST FOR ADMISSION NO. 103:

The standard textbook or treatise for claims

handlers, which leads to an Associate in Claims designation, is James J. Markham, ct al., The Claims

Environment (1 51 ed., Insurance Institute of America 1993).
. RESPONSE: Objection: To the extent this request for admission refers to a document that
was not produced with the request, it is improper and objectionable.
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There is now a second edition of The Claims

Environment by Doris Hoopes (2d ed., Insurance Institute ofAmeri~ 2000), which is also a standard

textbook/treatise.
RESPONSE: Objection: To the extent this request for admission refers to a document that
was not produced with the request1 it is improper and objectionable.

REQUEST FOR ADMISSION NO. I05:

The Markham textbook/treatise for claims

handlers and students of inSlll'aD.ce sets forth simple, clear claims handling principles.
-

RESPONSE: Objection: To the extent this request for admission refers to a document th.at

was not produced with the request, it is improper and objectionable.

REQUEST FOR ADMISSION NO. 106:

The Markham textbook principles include the

following:
a.
. b.

c.
d.

e.

f

"Claims representatives...are the people responsible for fulfilling the insurance
company's promise." Markham at vii;
"When a covered loss occurs, the insurance company's obligation under i~ promise
to pay is triggered. The claim function should ensure the prompt, fair, and efficient
delivery of this promise." Markham at 6;
"therefore, the claim representative's chief task is to seek and find coverage, not to
seek and find coverage contro'Ve!Sies or to deny or dispute claims." Markham at 13;
" ...the insurance company should not place its interests above the insured's."
Markham at 13;
"The claim professional handling claims should honor the company's obligations
wder the implied covenant of good faith and fair dcalings. 11 Markham at 13;
"No honest and reputable insurer has either explitjt or implicit 'standing orders' to
its claim department to delay or underpay claims." Markham at 274;
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"'When an insurance company fails to pay claims it owes or engages in other
wrongful practices, contractual damages are inadequate. It is hardly a penalty to
require an insurer to pay the insured what it owed all along.'' Markham at 277;
"all insurance contracts contain a covenant ofgood faith and fair dealing." Markham
at277;
''Insurance is a matter of public interest and deserves special consideration by the
courts to protect the public." Markham at 277;
"Insurance con1racts are not like other contracts because insurers have an advantage
in bargaining power. Insurers should therefore be held to a higher standard.of care."
Markham at 277;
"Recovery for breach of an insurance contract should not be limited to payment of
the original claim." Markham at 277;
''The public's expectations are elevated by insurers' advertising, slogans, and
promises which give policyholders the impressions that they will be taken care of no
matter what happens.'' Markham at 277;
"Policyholders buy peace ofmind and are not seeking commercial.advantage when .
they buy a policy. In addition, they are vulnerable at the time of the loss." Markham
at277;
.
"Policy language is sometimes difficulty to understand. The benefit ofinterpretation
should be given to the policyholder." Markham at 277"278; and,
''Upper ~agem.ent also has a responsibility to maintain proper claim-handling
standards and practices." Markham at 300.

RESPONSE: Objection: To the extent this request for admission refers to a document that
was not produced with the request, it is improper and objectionable.

REQUESTFORADMISSIONNO.107:

The second edition offhe Claims Environment

explains various aspects of good faith claim handling illcluding the following:

a.

b.

Unbiased Investigation. Claim representatives should investigate in an unbiased
way, pursuing all relevant evidence, especially that which established the legitimacy
of a claim. Claim representatives should avoid using leading questions th.at might
slant -the answers. In addition, they should work with service providers that are
unbiased. As mentioned previously, courts and juries might not look sympathetically·
on medical providers or repair facilities that favor ~ - Investigations should
seek to discover the facts and consider all sides of the story. Claim re~entatives
should' not appear to be looking for a way out ofthe claim or for evidence to support
only one side.
Evaluation. Claim repfesentatives can evaluate liability claims in good faith ifthey
evaluate claims as if no limit of liability existed. This approach ensures that claim
representatives consider. the insurer's interests at least equally with the insurer's
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interests. Evaluating liability claims as if there were no policy limit helps claims
representatives avoid the mistake of wishful thinking that a claim can be settled for
less than the policy limit when it is foreseeably worth more. Prompt, knowledgeable
evaluations help insurers to prove their efforts were in good faith.
Prompt Evaluation. As descn'bed in Chapter 9, unfair claims settlement practices
acts often specify time limits within which to complete evaluations of coverage and
damages . .Claim representatives should be sure to comply with those requirements
to reduce their exposure to bad faith claims.

RESPONSE: Objection: To the extent this request for admission refers to a document that
W!J.S not produced with the

request, it is improper and objectionable.

~
REQUEST FOR ADMISSION NO. 108:

To attain professional status, a CPCU must

agree to abide by the CPCU Code of Professional Ethics and take this professional oath:
I shall strive at all times to live by the highest standards of professional conduct; I
shall strive to ascertain and understand the needs of others and place their interests
above my own; and shall strive to maintain and uphold a standard of honor and
integrity that will reflect credit on my profession and on the CPCU designation.
RESPONSE: Objection: To the extent this request for admission refers to a document that
was not produced with the request, it is improper and objectionable.

~

l?lITBR .J

N

REQUEST FOR ADMISSION NO. 109:

The CPCU Code of Professional Ethics is

generally known, accepted, and followed within the insurance trade.
· RESPONSE: Objection: To the extent this request for admission refers to a document that
was not produced with the request, it is improper and objectionable.
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The· Code of Professional Ethics is found in

David H. Brownell & Stephen Herald, Ethics in the Insurance Industry: A Case Study Approach 6~7
(Am. Inst. For Chartered Prop. Cas. Underwriters Ins. Inst Of Am.).

RESPONSE: Objection: To the extent this request for admission refers to a document that
was not produced with the request, it is improper and objectionable.

REQUEST FOR ADlv.IISSION NO. 111:

The Code of Professional Ethics sets forth

established standards 'Within the insurance 1rade.
. RESPONSE: Objection: To the extent this request for admission refers to a document that
Wa8

not produced with the request, it is improper and objectionable.

REOUESTFORADMISSIONN0.112:

The canons from the Code of Professional ethics

of the American Institute for the CPCU include the following canons:
CANON 1:

CANON 2:
CANON 3:

CANON 4:
CANON 5:

CANON 6:

CANON 7:

CPCUs should endeavor at all times to place the public interest above.their
own
CPCUs should seek continually to maintain and improve their professional.
knowledge, skills and competence.
.
CPCUs should obey all laws and regulations; and should avoid any conduct
or activity which would cause unjust harm to 9'fhers
CPCUsshouldbediligentintheperformanceoftheiroccopationalduties and

should continually strive to improve the functioning of the insurance
mechanism.
CPCUs should assist in maintaining and raising professional standa,rds in 1he
insurance business.
CPCUs should strive to establish and mamtain dignified and honorable
relationships ~th those whom they serve, with fellow insurance
practitioners, and with members of other professions.
CPCUs should assist in improving the public understanding oflnsurance and
risk management ·
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CPCUs should honor the integrity of the CPCU designation and respect the
limitations placed on its use.
CPCU should assist in maintaining the integrity of the Code of Professional
Ethics.
David H. Brownell & Stephen Herald, Ethics in the Insurance Industry: A
Case Study Approach 6-7 (Am. Inst. For Chartered Prop. Cas. Underwriters
Ins. Inst. Of Am.).

RESPONSE: Objection: To the extent this request for admission refers to a document that
was not produced with the request, it is improper and objectionable.

.

REQUEST FOR ADMISSTONN0.113:

.

David H. Brownell and Stephen Hcrald'Ethic.s

in the Insurance Industry: A Case Study Approach is a standard textbook/treatise for claims

handlers.
RESPONSE: Objection: To the extent this request for admission refers to a document that
was not pr~duced with the request, it is improper and objectionable.

REQUEST FOR ADMISSION NO. 114:

Farmers recognizes its relationship requires

good faith and the highest degree of integrity..
RESPONSE: Objection: To the extent that-this request intends to summarize Idaho law, it
is incomplete. Without waiving any objection, admits thatFannersisrequired to abide by pertinent
Idaho statutory and case law relative to UIM claims.
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Insurance company adjusters are taught that ·

proper documentation in the claims file will establish whether or not good faith and ethical claims
conduct occurred.
RESPONSE: Objection: Argumentative.

REQUESTFORADMISSIONN0 .. 116:

The Claims Environment, 10.5 (2d Ed. 2000)

pro-vides the following:
Fair Dealing and Good Communication
Good claim handling and supporting evidence can help to establish that inSllI'ers
acted in good faith by dealing fairly with insureds and claimants. Documentation in
each claim file demonstrates how insurers conduct the claim investigation, evaluate
claims, and negotiate. Activity logs, correspondence, and docu:r:nentary evidence such
as police reports and bills can indicate that claim representatives, supervjsors, and
managers are doing their job properly. Such evidence is part ofthe successful defense
strategy for a bad faith claim.

Fair dealing and good documentation are especially important in two circumstances:
1.
Claim Denial
2.

Errors

Claim representatives should have a thoroughly documented claim file before
denying a claim. Such a file will be useful in defending a bad faith claim. If a claim
representative discovers that he or she has made an error, fair dealing and good
documentation will help the claim representative to explain the error. In such cases,
· a sincere apology and quick action to fix the error go a long way in avoiding and·
defending bad faith claims.

SOURCE:

Doris Hoopes, The Claim Environment, 1O.S (2d ed., Insurance Institute of
America 2000).

RESPONSE: Objection: To the extent this request for admission refers to a document that

was not produced with the request, it is improper and objectionable.

PLAINTIFF'S FIRST SET OF :REQUESTS FOR
ADMISSIONTOFARMERS1NSURANCECOMPANY OF
IDAHO AND RESPONSES TBERETO - 35

JOHNSON LAW GROUP
103 B. Indiana, Suite A
Spokane, WA 99207-2317000746
· TiiL: (509) 835-5000 FAX: (509) j26-?503

RX Date/Time
10/15/2013 16:45

10/
013
5093267503

17:34

5093267503

REOUESTFORADMISSIONNO. 117:

P.037

LAW OFFICES

PAGE 37/41

Claim audits are clami reviews that examine the

technical details of claim settlements, ensure that claim procedures are followed, and verify that

appropriate, thorough documentation is included. SOURCE: Doris Hoopes,

The Claim

Environment, 10.5 (2d ed., Insurance Institute of America 2000) at 11.27.
RESPONSE: Objection: To the ex.tent this request for admission refers to a document that
was not produced with the request, it is improper and objectionable.

REQUEST FOR ADMISSION NO. 11,8:

Corporate claim officers establish the claim

department structure, _set policies relating to authority levels, performance of policy ~nditions,
settlement philosophies, service, providers and training and performance review; and review
statistical information to assess how the department is performing. SOURCE: Doris Hoopes, The

Claim Environment, 10.5 (2d ed., Insurance Institute of America 2000) at 11.29-30.
RESPONSE: Objection: To the extent t.bis request for admission refers to a docwnent that

REQUEST FOR ADMISSION NO. 119:

a) Claim audits are useful tools for assessing

claim department performance; b) Some organizations use formal audit teams to ensure consistency
throughout the organization; c) _Others·use a peer-audit process in which managers ~om one

department audit another; d) Files for audit might be selected at random or with focus on a particular
problem; e) Auditors review decisions on coverage, liability, and damages; reserves; adherence to
policies and procedures; appropriate use ofresources; and do~entation; and f) Audits arc leaming
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experiences form which claim departments can improve performance. SOURCE: Doris Hoopes,
The Claim Environment, 10.5 (2d ed., lnsµrance Institute of America 2000) at 11.29-30.

RESPONSE: Objection: To the extent this request for admission refers to a document that
was not produced with the request, it is improper and obj~ctionable.

~

PETER. J. J

iN'

REQUEST FOR ADMISSION NO. 120:

An audit was performed on the Claim.

RESPONSE: Objection: This request is too vague to answer it as framed. Without waiving

any objection, the file on this claim was maintained in the same manner as all other UIM claims.

REQUEST FOR ADlvIISSION NO. 121:

Fanners has no employees.

RESPONSE: Denies.

BEQUEST FOR ADMISSION NO. 122:

Cedillo has suffered anxiety as a result of

Farmers' claims handling.
RESPONSE: Denies.

&&QUEST FOR ADMISSION NO. 123:

Cedillo notified Farmers that she suffered

anxiety as a result ofFarmers claims handling.
7

RESPONSE: Denies.
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Farmers knew or sho~ld have known that ·

Cedillo suffered anxiety as a result of Farmers' claims handling.
RESPONSE: Objection: Tltis request is argumentative. Without waiving any objection,
denies.

REQUEST FOR ADMISSION NO. 125:

Farmers utilizes a software system to suggest

a settlement range for claims.
RESPONSE: Objection: This request is vague. Without waiving any objection, as the

request is framed, denies.

REQUEST FOR ADMISSION NO. 126:

"Colossus" was used to value the Claim.

RESPONSE: Denies.

REQUEST FOR ADMISSION NO. 127:

Farmers had no arguable basis for denying the

Claim.

RESPONSE: Objection: This request is a:rgi.Jmentative. Without waiving any 9bjection,
denies.
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Farmers committed the tort of bad faith in

regards to Cedillo's CIB:im.

RESPONSE: Denies.

REQUEST FOR ADMISSION NO. 129:

Cedillo is entitled to an award of attorney fees

pursuant to Idaho Code §41-1839.
· RESPONSE: Denies.

REQUEST FOR ADMISSION NO. 130:

Cedillo, as aresult of arbitration, is entitled to

prejud~ent interest on the judgment to be entered by the Court in this case.
RESPONSE: Denies.

REQUEST FOR ADivllSSION NO. 131:

Cedillo,- as a result of arbitration, is entitled to

total costs as a matter of right of$14,262.68.
RESPONSE: Denies.

REQUEST FOR ADMISSION NO. 132:

Cedillo, as a result of arbitration, is entitled to

total discretionary costs· of$19 1888.94.

RESPONSE: Denies.

REQUEST FOR ADMISSION NO. 133:

Cedillo, as the result of arbitration, is entitled

to prejudgment interest of$101,947.96.
RESPONSE: Denies.
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Cedillo, as aresultofarbitration,is entitled to

prejudgment interest of$32.99 per diem from March 25, 2013.
RESPONSE: Denies.

REQUESTFORADMISSIONN0.135:

Cedillo is entitled to attorney fees in the amount

· of$127,426.97.
RESPONSE: Denies.

REQUEST FOR ADMISSION NO. 136:

Cedillo, as the result of arbitration, is entitled

to a totaljudgment amountof$263,526.55 plus interest attherateof12% from March 25, 2013 (per
diem of $32.99).
RESPONSE: Denies.

REOUESTFORAD;M[SSIONNO. 137:

This Court has the mandatory duty of awarding

reasonable expenses including attorney fees, incurred by Cedillo in proving the truth of matters
denied by Farmers in these reques~ for admission.
RESPONSE: Objection: This is not a request to respond to a fact in this case but counsel's
argument.
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ATIORNEY CERTIFICATION

I certify the responses in accordance with IRCP 26.
DATED this

}.S

day of

D&'t,~\,, 2013.

CERTIFICATE OF SERVICE
I hereby certify that on this _
day of October, 2013, I caused to be served a co~y of the
foregoing by the method indicated below and addressed to the following:
John L. Runft
Jon M. Steele
Run.ft & Steele Law Offices, PLLC
1020 W. Main Street, Suite400
Boise, ID 83 702
Phone:
(208) 333-9495
Fax:
. (2~ 343·3246
Email:
jsteele@runftsteele.com
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Johnson Law Group
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ISB No. 4105
Attorney for Defendant
IN THE DISTRJCT COURT OF THE FOURTII JUDICIAL DISTRICT OF TI·IE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

***
PEGGY CEDILLO, an individual,

Plaintiff,
V.

FARMERS INSURANCE COMPANY OF
IDAHO,

CASE NO. CV 0C 1308697_
PLAINTIFF'S SECOND SET OF
REQUESTS FOR ADMISSION TO
FARMERS INSURANCE COMPANY
OF IDAHO AND RES:PONSES

THERETO
Defendant.

COMES NOW Defendant and puxsuant to Idaho Rules of Civil Procedure 33, 34 and 36,

provides the following responses to Plaintiffs Second Set of Requests for Admission to Farmers
Insurance Company of IdaJio.
The Interrogatories inciuding subparts thereofare in excess ofthe numberpeimitted by IRCP
33(a)(3).
Nothing in these responses is to be construed as waiving rights or objections which otherwise

maybe available to Defendant, rior should Defendant's re~ponse to any of the ~iscovery requests be
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deemed an admission ofrelevancy, materiality, and/or admissibility in evidence ofeither the request,
the response, or any document produced pursuant thereto.
The discovery requested by Plaintiff is protected by the attorney-client privilege and workproduct. Furthennore, the subject matter of this discovery as to Plaintiff's bad faith claims relates
I

to issues involving Plaintiff's UIM Arbitration which are still before the court.

GENERAL OBJECTIONS
1.

Defendant objects to each interrogatory, and request for production of documents

(collectively ·and interchangeably referred to as "discovery request'' or "discovery _requests'') to the
extent they seek information protected from discoveiy by the attorney-client privilege,· work-product
doctrine or other applicable privilege or exemption.
2.

Defendant objects to each discovery request to the extent it seeks confidential

business infonnation, including trade secrets, confidential commercial, proprietary, or business
infonnation, or info1mation made confidential by law or by agreement, and objects to disclosio.g any
such information in the absence of a suitable protective order.
3:

Defendant objects to each discovery request to the ex~ent it is overly broad, seeks

illfonuation not specific t~ Plaintiff's ~laims, or is irrelevant to the issues pled in Plaintiff's First
Amended Petition for Confinnation ofArbitration Award1 Award ofAttorney Fees, Unenforceability
of Offset Clause and Ba9- Faith and is not reasonably calculated to lead to the discovery of
admissible evidence.
4.

Defendant objects to each discovery request to fue extent it is unduly burdensome.

5.

Defendant objects to each discovery request to the extent it purports to seek

infonuation that is not known to Defenda11t, or that would not be located or identified in the course
of a search of files that Defendant deems reasonably likely to contain responsive infonnation or that
are not within Defendant's possession, custody or control.
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Defendant objects to each discovery request to the extent that words or phrases used

by Plaintiff in the discovery request, definitions, or instructions are vague, ambiguous, _undefined,
or otherwis.e fail to describe the informatioll sought with reasonable particularity such that Defendant
must speculate as to the information sought.

.7..

Defendant objects to each discovery request to the extent it seeks documents or

info1mation that are publicly available or on file with a court, or within Plaintiff's knowledge or
possession, or to which Plaintiff has equal access.
8.

Defendant objects to each discovery request to the extent it is overly broad as to time

and location.

9.

Defendant objects to the preface, preliminary statement, definitions, ruld instructions

which precede the discovery requests to the e:x.tent they purport to demand discovery on terms, or
to il!lpose obligations upon Defendant which are beyond the scope of or different from, the
provisions governing discovery under the Idaho Rules of Civil Procedure.
10.

Defendant objects to each discovery request to the extent it seeks information or

documents not presently in Defendant's possession, control, or custody on the grounds that such a
request is beyond the.scope of permissible discovery and is unduly burdensome.
REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO. 138: Atto.rney Jeffrey Thomson was hired by You to
provide coverage advice.
RESPONSE: Denies.
REQUEST F.OR ADMISSION NO, 139: Attorney Jeffrey Thomson was hired by You to

investigate the_ Claim.
RESPONSE: Denies.
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REQUEST FOR ADMISSION Nb. 140: Cedillo needs access to Your files in order to
discovery facts to support her claim of bad faith.
RESPONSE: Objection: this request does not contain a fact that may be gennane to the
issues before the court and is not a proper use of IRCP 36. In addition,· it is an argwnentative
assertion. Finally~ Defendant's file is protected work product. Without waving any objection, denies.

REQUEST FOR ADMISSION NO. 141: Cedillo is presumptively entitled to Your entire
claim files.
RESPONSE: Objection: this request does not contain a fact that may be germane to the
issues before the court and is not a proper use of IRCP 36. In addition, it is an argumentative
assertion. Finally, Defendant's file is protected work product. Without waving any objection, denies.

REQUEST FOR ADMISSION NO. 142 : It is presumed that there is no attorney-client

privilege relevant between the insured and the insurer in the claims adjusting process.
RESPONSE: Objection: this request does not contain a fact that may be germane to the
issues before the court and is not a proper use of IRCP 36. In addition, it is an argumen):ative
assertion. Finally, Defendant's file is protected work product. Without waving any objection, denies.
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REQUEST FOR ADMISSION NO. 143: In Cedilla's bad faith claim the strategy; mental
impressions, and opinion of Your adjustors and/or agents concerning the handling of the Claim are
directly at issue.
RESPONSE: Objection: this request does not contain a fact that may be germane to the
issues be.fore the court and is not a proper use of IRCP 36. In addition, it is an argumentative
assertion. Finally, Defendant's file is protected work product. Without waving any objection, denies.

REQUEST FOR ADMISSION NO. 144: Documents that relate to Your investigation of the
Claim are of central importance to Cedilla's bad faith claim..
RESPONSE: Objection: this request does not contain a fact that may be gemJ.ane to the
issues before the court and is not a proper use of IRCP 36 .. In addition, it is an argumentative
assertion. Finally, Defendant's file is protected work product. Without waving any objection, denies.

REQUEST

FOR ADMISSION N0. 145: Documents which relate-'to your defense and

possible settlement of the Claim are of_central importance to Ceclillo's bad faith claim.
RESPONSE: Objection: this request does not contain a fact that may be germane to the
issues before the court and is not a proper us~ of IRCP 36. In addition, it is an argumentative
assertion.Finally, Defendant's file is protected work product. Without waving any objection, denies.
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REQUEST FOR ADMISSION NO. 146: Documents that relate to Your investigation of the
Claim were prepared in the routine course of claims handling, not in the pursuit of legal advice or
in anticipation o~1itigation.
RESPONSE: Denies.

REQUEST FOR ADMISSION NO. 141: Documents that relate to Your defense and
possible settle.o:i.ent of the Claim were prepared in the routine course of claims handling, not in th~
pursuit oflegal advice or in anticipation of litigation.
RESPONSE: Denies.

REQUEST FOR ADMISSION NO. 148: Cedillo is entitled to an award of attorney fees
incurred in arbitration pursuant to Idaho Code§ 41~1839.

RESPONSE: Objection: this iss~e is before the comi on opposing motions by the parties and
calls for a legal conclusion. Without waiving any objections and to the extent a response is required,
denies.

REOUESTFORADMISSiqNNO. 149: Cedillo is entitled to an award.of costs incurred in
arbitration.
RESPONSE: Objection: t.his issue is before the court on opposing motions by the parties and
calls for a legal conclusion. Without waiving any objections and to the extent a response is required,
denies.
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REQUEST FOR ADMISSION NO. 150: Farmers relied upon the Offset Clause in reducing
Cedilla's damages by $100,000 th.at was paid by Progressive.
RESPONSE: Objection: This matter has already been determined at the arbitration when the
arbitrator found that the total of Plainti:trs damages as assessed in the arbitration were to be legally
reduced in a number of ways, including the amount of the payment made by Progressive Insurance
Company on behalf of its insured, Jon Steele.

REQUEST FOR ADMISSIONNO. 151: Fanners relied upon the Offset Clause in redueing
Cedilla's damages by $5,000 that was paid by Progressive.
RESPONSE: Objection: This matter has already been detenuined at the arbitration when the
arbitrator found that the total of Plaintiff's damages as assessed in the arbitration were to be legally
reduced in a number of ways, including the amount of the payment made by Progressive Insurance
Company on behalf of its insured, Jon Steele.
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ATTORNEY CERTIFICATION
1 certify the responses in accordance with CR 26(g).

DATED this

J"

day of /WU,,@4~2013.

CERTIFICATE OF SERVICE
I hereby certify that on this f?- day of November, 2013, I caused to be served a copy of
the foregoing by the method indicated below and adch-essed to the following:

John L. Runft
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
·Boise, ID 83702
Phone:
(208) 333-9495
Fax:
(207) 343-3246
Email:
jsteele@runftsteele1c0m

[]
[]

Jeffiey A. Thomson
Elam & Burke, P.A.
251 East Front Street, Suite 300
P.O. Box 1539
Boise, ID 83701
Ph: _208.343.5454 Fax: 208.384.5844
Email: jat@elamburke.com

fl
[]

U.S. Mail
Hand Delivery
Facsimile
Federal Express

[]

Email

[]
[]

U.S. Mail
Hand Delivery
Facsimile
Federal E:,;.press
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[]

Email
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO

)

TIMOTHY AUSTIN, et al.,
Plaintiffs,

)

)
)
)
)

V.

OREGON MUTUAL INS. CO.,

)
)
)

Case No. 2: 12-cv-00630-REB

ORDER ON lVIOTIONS
FORSUMMARYJUDGMENT

)

Defendant.

)

Pending before the Court are the parties' cross-motions for summary judgment.
(Dkts. 20 & 27). Having carefully considered the record, participated in oral argument,
and otherwise being fully advised, the Court enters the following Memorandum Decision
and Order:

BACKGROUND
This case arises from a family tragedy for Plaintiffs Timothy and Paula Austin (the
"Austins") ..Their son, Devon Austin ("Devon"), was killed in a car collision in
September of 2010. Talbutt Aff., Ex. B (Dkt. 23). Ryan Reinhardt ("Reinhardt"), the
driver of the vehicle in which Devon was riding, also was killed when his car collided
with a vehicle driven by Kade Laughlin ("Laughlin"). Reinhardt's autoinobile was
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insured through an insurance policy issued by Viking Insurance Company ("Viking").
Talburt Aff., Ex. D (Dkt. 23). Viking settled the Austins' insurance claim, and paid its
$50,000 P<?licy limits, for Devon's injury/death. Laughlin's Farm Bureau policy similarly
paid the Austins $25,000, an amount equal to its bodily injury liability limit.
!There·
is ·no
dispute thafboth
and Reinhardt vehicles are considered
,
-·
.... - - --·. - . .
-- the Laughlin
,..
. - -

'-- -

-

-,

"imderin,sured mbtot vehicles"
•

-

-

•

•

•

-

-

,

'

as defined in the Austins' Oregon·Mufual Insurance_
•

-

-

•

•

~

~...

#>

•

-

•

-

£olic·y. See Def.'s Jvlem., pp.2-3 (Dkt. 22); Talburt Aff., Ex. A (Dkt. 23). Before making
payment on the $100,000 limits ofunderinsured motorist coverage in the policy it had
issued to the Austins, Defendant Oregon Mutual ("Oregon Mutual") subtracted two
amounts paid from other sources: the $75,000 the Austins recovered under the Reinhardt
and Laughlin policies, and the $5,000 Oregon Mutual previously paid to the Austins for
medical expenses under the policy's medical payment coverage. As a result, Oregon
Mutual paid $20,000 to the Austins under the underinsured motorist coverage in the
policy.

There appear$ to-be no: dispute that the Austm's d~inages ~~ceed $100,000._ Oregon Mutual admits that the Austins' policy .includes an endorsement for

underinsured motorist coverage that was implicated by the accident involving Devon.
But, Oregort
Mutual... contends
that
the $20,000 previously paid to the
Austins is that. total
_.. _ . ---. .
.

~

o_f any al!lount owed un4er the policy's $100,000 underinsured motorist coverage because

.'the limits ofsjich coverage were ·appropriately o·ffset by:thej>ayt?1ents made to _the Austins.·
byllie:01?-~r iris~anc~ companies, ati9-)y Oregon Mutual~ s· payment for $5,000_ ~·
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inedical expenses·.
This
lawsuit
ensued becaus'e .the Austins allege.that Oregon Mutual:
- .... - . ...
.
.

--·---

...

.-

,_.

'owes
them
the
full $100,000 UIM coverage limit, without offset, relying upon:
~'
.

.....

~

'

endorsement language
we prbvic:le
with
.
.. in the policy providing that "any insurance
~

respect to a vehicle you. do
not own is excess over any other
collectible
insurance.".
-.

"'....

Compl., ,r 4 (Dkt. 4-2). Plaintiffs sued for declaratory judgment against Oregon Mutual in
Idaho state district court. Oregon Mutual then removed the case to this Court. (Dkt. 4-2).
The-Austins describe the
dispute as whether
their Oregon Mutual policy coverage
--·
. .
- . --·
-

js ·excess t~, or subject to an offs~t for, what they recovered from the dri_vers ofth_e
. vehicles involved in the accident under those drivers' respectiye policies~ Compl.,
.-.;_

• ..,,.

,..

•

-·

•

,

<

,r 12 .

The Austins request an award of attorneys' fees and ask that the Court declare Oregon
Mutual liable for the full limits of the underinsured motorist policy, i.e., $100,000,
without offset. Id. at p. 3. Oregon Mutual requests that the Court "confirm" that it is
"only required" to pqy the $20,000 amount already paid, as the remaining limits of its
underinsured motorist coverage with the Austins after appropriate offsets. Answer, p. 5.

DISCUSSION
A.

Standards of Law
1.

Summary Judgment: The Standard

Summary judgment is used "to isolate and dispose of factually unsupported claims

" Celotex Corp. v. Catrett, 477 U.S. 317, 323-24 (1986). It is "not a disfavored
procedural shortcut," but rather is "the principal tool[] by which factually insufficient
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claims or defenses [can] be isolated and prevented from going to trial with the attendant
unwarranted consumption of public and private resources." Id. at 327. "[T]he mere
existence of some alleged factual dispute between the parties will not defeat an otherwise
properly supported motion for summary judgment; the requirement is that there be no
genuine issue of material fact." Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48
(1986).
The standards generally applicable to motions for summary judgment do not
change where the parties file cross motions. See, e.g., Cady v. Hartford Life & Accidental

Ins. Co., 930 F.Supp.2d 1216, 2013 WL 1001073 (D.Idaho 2013); Western Watersheds
Project v. Bureau of Land Management, 2010 WL 3735710 at* 3, n. 5 (D.Idaho 2010).
However, "[e]ach motion must be considered on its own merits." Fair Housing Council

ofRiverside County, Inc. v. Riverside Two, 249 F.3d 1132, 1136 (9th Cir. 2001) (quoting
William W. Schwarzer, et al., The Analysis and Decision of Summary Judgment 1"Iotions,
139 F.R.D. 441,499 (Feb. 1992)). Further, the filing of cross-motions - where both
parties argue there are no material factual disputes - does not eliminate the court's
responsibility to determine whether disputes as to- material fact are present. Fair Housing

Council ofRiverside County, 249 F.3d at 1136. Rather, the Court must independently
search the record for factual disputes.
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Interpreting Insurance Contracts

Insurance policies are contracts between the insurer and the insured. See

Mortensen v. Stewart Title Guar. Co., 235 P.3d 387,392 (Idaho 2010) (citing Hall v.
Farmers Alliance Mut. Ins. Co., 179 P.3d 276, 280 (Idaho 2008)). Whether language in
an insurance policy contract is ambiguous is a question of law. See Armstrong v.

Farmers Ins. Co. of Idaho, 205 P.3d 1203, 1205 (Idaho 2009) (citing Purvis v.
Progressive Cas. Ins. Co., 127 P.3d 116, 119 (Idaho 2005)) (citation omitted). If the
policy language is unambiguous, the court construes the policy as written, "and the
[c]ourt by construction cannot create a liability not assumed by the insurer nor make a
new contract for the parties, or one different from that plainly intended, nor add words to

0-~ contract of insurance to either create or avoid liability."

Id. "Unless contrary intent is

shown, common, non-technical words are given the meaning applied by laymen in daily
usage - as opposed to the meaning derived from legal usage- in order to effectuate the
intent of the parties." Id. (quoting Howard v. Ore. Mut. Ins. Co., 46 P.3d 510, 513 (Idaho
2002)).
However, where there is an ambiguity in ari insurance contract, special rules of
construction apply to protect the insured. See id. at 1206 (citing Hall, 179 P.3d at 281).
In determining whether there is ambiguity, the particular provision must be read within
the context in which it occurs in the policy. See Armstrong, 205 P.3d at 1206 (citing

Purvis, 127 P.3d at 119). An insurance policy provision is ambiguous if "it is reasonably
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subject to conflicting interpretations.'' North Pac. Ins. Co. v. Al/ai, 939 P.2d 570, 572
(Idaho 1997). Insurance contracts are adhesion contracts, typically not subject to
negotiation between the parties. Hence, any ambiguity that exists in the contract is
construed most strongly against the insurer and in favor of the insured. See Armstrong,
205 P.3d at 1206 (citing Arreguin v. Farmers Ins. Co., 180 P.3d 498, 500 (Idaho 2008)).
Further, insurance contracts are to be construed to "provide full coverage for the indicated
risks rather than to narrow its protection." Smith v. O/P Transp., 918 P~2d 281,284
(Idaho 1996). Sensibly then, "the burden is on the insurer to use clear and precise
language if it wishes to restrict the scope of its coverage." Arreguin, 180 P.3d at 500. At
the same time, standardized contract language must necessarily be somewhat general, in
anticipation of varying sets of the facts. See A.xis Surplus Ins. Co. v. Lake CDA Dev.,
2008 WL 4238966, *2 (D. Idaho 2008) (citing Foster v. Johnstone, 685 P.2d 802, 806
(Idaho 1984)).

B.

The Relevant Policy Language is Unambiguous
T.he dispute centers on the Oregon Mutual policy's "Underinsured Motorist"

("UIM") endorsement, which reads:

OTHER INSURANCE
If there is other similar insurance on a loss covered by this
SECTION, we will pay our proportionate share as our limits of
liability bear to the total limits of all applicable similar insurance. If
this policy and any other policy affording similar insurance apply to
the same accident, the maximum limits of liability under all the
policies are the highest limits of liability under any one policy. But
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any insurance we provide with respect to a vehicle you do not own is
excess over any other collectible insurance.
Talbutt Aff., Ex. A, pp. OR 00021 (Dkt. 23-1) (emphases in original).
;he Aust1ris argue that either the policy·unambigu?usly provides.for the full and_

.r

unreduced $100,0QO Oregon :tviunial UINI poticy limit-b~ca:use the accident involved a
.f~hicle not own~~ by the ~uf.!ui's~or that the end?~sement language is ambiguous.- .Pl. 's
Mem., pp. 2, 4 (Dkt. 27-2). Oregon tvfutual responds that the UIM provisions are no~
ambiguous when read as a whole, and points to this additional language in the UIM
endorsement':
Coverage D - Underinsured l.Vlotorist Coverage
We will pay damages for bodily injury which a covered person

shall be legally entitled to recover from the owner or operator of an
underinsured motor vehicle. The bodily injury must be sustained
by a covered person and be caused by an auto accident arising out of
the ownership, maintenance or use of the underinsured motor
vehicle.
There is no coverage until the limits of liability of all bodily
injury liability bonds and policies that apply have been used up
by payment of judgments or settlements.
LIMITS OF LIABILITY
Split Limit

The limit of liability shown in the Declarations for "each person" for
Underinsured Motorists Coverage is our maximum limit of liability
for all damages for bodily injury sustained by any one person in
any one auto accident. ... This is the most we will pay regardless of
the number of covered persons, claims made, vehicles or premiums
shown in the Declarations, vehicle involved in the auto accident or
policies issued to you by us.

1

Def.'s Mem., p. 4 (Dkt. 22).
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Any amounts otherwise payable for damages under [the] SPLIT ...
LIMIT which the covered person is legally entitled to recover from
the owner or operator of an underinsured motor vehicle because of
bodily injury caused by an auto accident shall be reduced by:
1. All sums paid because of the bodily injury by or on behalf of
persons or organizations who may be legally responsible. This
includes all sums paid under ... Medical coverage endorsement ....
4. The underinsured motor vehicle coverage shall be excess over and
shall not pay again any medical expenses paid under the medical
payments coverage.
Talburt Aff., Ex. A, pp. OR 00020-00021 (Dkt. 23-1) (emphases in original).
The language relied upon by Oregon Mutual limits the amounts recoverable under
the policy when recovery can also be had under policies issued to other legally
responsible persons, for the claims arising from the accident. However,_there is no
explicit reference in such polic'y provisions as to whether these limitations apply in every
......

-

•

-

•

••

circumstance or just some circumstances, such

~

4

when a cover~d person is involved in_ an

accident in a vehicle
that the covered person does not dvvn: That latter circumstance,
~

(.-- ...--•- L•,

••

J

-

•

•

...

•

-

..

""•

__ hqwever, is referenced in the "O~er Insurance" provision, relied upon by the Austins for
thei! po~ition that more is owed to them from Oregon Mutual. In particular, the Austins
rely on the· last sentence, which reads: "[B]ut any insurance we provide with respect to a
vehicle you do not own is excess over any other collectible insurance."There is an argument reasonably made to support the Austin's interpretation of the
insurance policy, and the briefing submitted on their behalf puts the argument together as
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well as can be done. 2 However, that reading of such language has not been adopted in
Idaho law. Rather, Idaho law has given an interpretation to such language that supports
Oregon Mutual's position in this lawsuit, i.e., that there is no ambiguity in the policy and
that the plain language of the policy permits the action taken by Oregon Mutual here.
The fulcrum Idaho case on the issue considered closely analogous facts to this case, in
which a plaintiff injured by an underinsured motorist received the full limit of the
underinsured motorist's liability policy and then sought additional funds through her own

Other jurisdictions, including an Oregon case involving an almost identical
"Other Insurance" provision, have interpreted provisions similar to the one at issue here
in the manner the Austins propose. For example, in Country Mutual Ins. Co. v. White,
157 P.3d 1212, 1216-17 (Or. App. 2007), the state court explained:
[T]he antistacking (second) sentence of the "other insurance"
provision of the policy does not contextually conform with the
excess (third) sentence of that provision. The statute provides that
the pertinent excess determination is made with reference to **1217
the combined liability limits of all "similar" other insurance
coverage. Defendant's excess sentence, by contrast, which contains
the provision's only reference to nonowned vehicles, refers to any
other "collectible insurance," not similar insurance. Thus, it appears
to be an independent excess provision; its only obvious connection
with the second sentence is that they coexist in the same policy
provision. In short, when read as a whole, the "other insurance"
provision does not embody the antistacking provision that is
authorized by the statute where an insured suffers bodily injury while
occupying a nonowned vehicle.
There is sensible reasoning for such a result, and but for the holding in Sublimity, the
Court might be persuaded that the words "any other" collectible insurance mean any other
collectible insurance of any type, or at a minimum there is an ambiguity that should be
resolved in favor of the insured. However, the holding in the Sublimity case is a nearly
on-all-fours statement of Idaho law on the issue before this Court, and leaves no room for
a different result here.
2
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insurance policy's UIM coverage, Sublimity v. Shaw, 905 P.2d 640, 641 (Idaho 1995).
The Idaho Supreme Court held that the term "similar insurance" in the first two sentences
of the "Other Insurance" provision in that case "clearly means other UIM coverage" and
that the term "any other collectible insurance" referred only to UIM insurance and not any
type whatsoever of collectible insurance. Id. Even though the court found that the "Other
Insurance" clause did not apply to the Sublimity case, it was because there was "no other
UIM coverage" in that case. Id.
The Austins argue that Sublimity should n~t apply to this case because the plaintiff
in that case was injµred in her own car and not in a vehicle she did not own, which meant
that the Idaho Supreme Court's decision went beyond what was needed to decide the
case. The distinction is valid as to the facts of Sublimity, but the argument would read too
much dicta into the holding of Sublimity. The Sublimity court was required to consider
and interpret the "Other Insurance" provision of the insurance policy in order to decide
the ultimate issues in the lawsuit-the fact the ultimate holding was that the "Other
Insurance" provision did not form part of the coverage in that case does not change that
the Idaho Supreme Court was required to rule upon its meaning in order to reach that
result.
In this diversity case, this Court is constrained to follow Idaho state law in
interpreting insurance contracts. ,.The... Sublimity
case was aecided by the Idaho Supreme
-- -
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Court ih a case involving an "Other Insurance" clause substantially similar3 to the "Other
lo

t ,_

•

-

~

'

}nsut~nce" da:use in this case. The Idaho Supreme ·court found the provision_
unambiguous and ruled that the final sentence, referring to "any other collectible
. insurance" refers "only to situations where there is other UlNl coverage". Sublimity, 905
P.2d at 641.fdditibnally,- construing the policy as a whole supports the reading of"all.other-c-ollectible insurance" as limited to the particular endorsement or type of coverage at
issue; here, UINI coverage. See Armstrong, 205 P.3ct'at 1206 (explaining that when
d,etermining whether a particular provision is ambiguous, the provision must be read in
~the context in which it occurs in the policy). Oregon Mutual's policy contains five "Other

.

..

Insurance" provisions. These provisions contain similar statements to the UIM policy,

f.e., that insurance with respect to a vehicle you do not own is excess over any other
..

collectible insurance. See Talburt Aff., Ex. A, at pp. OR 00013, OR 00015, OR 00019,

The "Other Insurance" clause in the policy before the Sublimity court had one
fewer sentence than the similar clause in this case, and used a few additional phrases in
the three similar sentences. Nonetheless, in all material respects, it was akin to Oregon
Mutual's Other Insurance provision. In Sublimity the clause provided: "If there is other
applicable similar insurance we will pay only our share of the loss. Our share is the
proportion that our limit of liability bears to the total of all applicable limits. However,
any insurance we provide with respect to a vehicle you do not own shall be excess over
any other collectible insurance." 905 P.2d at 641. There is no substantive distinction
between the Oregon Mutual policy's use of the word "however" and the Sublimity
policy's use of the word "but" in the same manner, in an almost identical sentence.
3
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OR 00023; see also Def.'s Reply, pp. 5-6 (Dkt. 29). Although each iteration of the
statement is a little different,_ tii~ intent--to limit excess_ coverage to situations in which_
_the insurance is of the same type covered in that section of the policy or endorsement-is
evident.

!{ere, Ultlike in Subli~ity, there is other "similar" urrvr insunµ1ce:-- Devon Austin
was a person covered by Reinhardt's UIM coverage in the Viking policy and, thus, UIM
coverage is collectible in this case, regardless of whether the Austins actually recovered
damages from Viking under its third-party bodily injury liability coverage and not its
UIM coverage. 4 See Talburt Aff, Ex. D (Reinhardt policy); see also Def.'s Mem., p. 9
(Dkt. 22) (calculating the amount of UIM potentially available). The word "collectible",
as used in the Oregon Mutual "Other Insurance" provision, does not appear to have a
technical or specific meaning in the policy, and neither party has cited anything in the
record or relevant case law indicating it has a special meaning in insurance contracts
generally. Accordingly, the Court has considered the standard English dictionary
definition of collectible, which is "due for present payment" or "payable". 5
The record is not clear on this matter even though the Austins settled with
Reinhardt for an amount at the policy's limit for bodily injury coverage. Laughlin's UIM
coverage does not apply to Devon Austin because he was not riding in Laughlin's car or
otherwise a covered person as defined by Laughlin's policy. See Talburt Aff., Ex. C., pp.
OR 00052-53 (Laughlin's policy).
4

See State v. Herren, No. 38783, 2012 WL 5464517, *3 (Idaho Ct. App. Nov. 9,
2012) (noting "words in statutes are to be construed in accordance with their normal
5
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Merriam-Webster, online Dictionary, available at http://www.merriamwebster.com/dictionary/collectable?show=0&t=1395864899 (site last visited March 26,
2014). UIM coverage was available or payable to Devon Austin, as opposed to being
paid or collected after the accident.
Accordingly, the final sentence of the Oregon Mutual "Other Insurance" provision
applies to this case. That sentence states that "any insurance [Oregon Mutual] provide[s]
with respect to a vehicle [the Austins] do not own is excess over any other collectible
insurance." (Emphasis added). As noted before, Devon Austin was injured in a vehicle
neither he nor his parents owned and the Reinhardt policy provides other similar, UIM,
insurance. ? ollo'N'in.g the reasoning of the Sublimity court that "collectible" insurance
....also

has to be UIM., insurance
in the context the term is used in the applicable "Other
'

.

.

.

'

Insuran~e" provision, the amoun~ of collectible UIM insurance in this case from the
·Reinhardt policy i; $25,-000. 6 Thus, the $100,000 Oregon Mutual UIM limit is excess
over the $25,000 collectible under the Reinhardt policy's UIM provision, but that does
usage unless there is some indication a special meaning is intended"); Huyett v. Idaho
State University, 104 P.3d 946,951 (Idaho 2004) (using Webster's Dictionary to define a
contract term).
·
Although the Reinhardt policy provided for $50,000 ofUIM coverage, for which
Devon Austin qualified, that policy also required that any payment by Viking on the UIM
coverage would be reduced by any payments made by the owner or operator of the
underinsured vehicle. Laughlin's vehicle was underinsured and his policy paid its
$25,000 liability limits to the Austins, reducing any amount collectible by Austin under
the Reinhardt UIM provision to $25,000.
6
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not mean it is excess over any other types of insurance (whether collected or collectible),
such as the $5,000 for medical payments under the Austins' Oregon Mutual policy.
Taking the $25,000 UIM insurance collectible from Viking, and adding the excess
Oregon Mutual UIM coverage of $100,000, results in $125,000 of collectible UIM
insurance from both policies. However, that amount is still subject to reduction for the
$75,000 already paid out by the Reinhardt and Laughlin policies:as well as the $5,090
paid by Oregon Mutual for the medical payment coverage ~ecause these payments were
....

not made
pursuant to other collectible UIM coverage and, therefore, there is no exception
..
~

.

to the Limits of Liability reductions under the UIM endorsement.
Although the Court recognizes that this result is not one urged by either party, and
l~terpreting other collectible insurance as other collectible UIM c~)Verage may make
calcu!ating the amount of total recovery more complicated, it is not i~possible, and it is
accomplished by following the plain and unambiguous terms _Oregon Mutual chose to
employ in its insurance policy.
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Public Policy Does Not Void Any of The Terms in The Oregon Mutual Policy

The Austins argue that the "Limits of Liability" provision in the Oregon Mutual
policy violations public policy. Pl.'s Mem., pp. 13-16. In sum, they argue that, as a
matter of public policy, insurance companies should not be allowed to offset UIM
coverage with amounts recovered from tortfeasors. They also assert that the UIM
endorsement, as written, requires them to make an election of what type of insurance
provision to proceed under in settling claims (i.e., bodily injury or UIM). However,
under the "Other Insurance" provision as applied here, the Austins still get credit for the
full amount of UIM coverage P<?tentially available to them (the amount "collectible"),
even if they do not actually collect any UIM coverage from the tortfeasor. ....What they
cannot do is avoid having the insurer receive credit for the full amount of a tortfeasor's
payments of other insurance available under that person's policy (without some sort of
applicable exception like the one that applies in the Oregon Mutual case when the insured
is injured in a vehicle she does not own).
The case on which the Austins rely for their public policy argument, Hill v.
American Family Mutual Insurance Company, allows for offsets to an insured's recovery

for what the insured may or could have recovered as the policy limit under the
tortfeasor's policy. 249 P.3d 812 (Idaho 2011). The Idaho Supreme Court in Hill
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explained its holding and then noted that a credit for the full amount of a tortfeasor's
policy is still available to insurers: ..
[W]e now hold exhaustion clauses in UIM automobile
policies to be void, unenforceable, and severable in Idaho. To
collect against his or her insurer, a DIM insured may proceed
against the UIM carrier, who must investigate and attempt to
resolve the claim in good faith regardless of whether the
insured settled with the tortfeasor's insurer or, if so, for how
much. Taylor, 978 P.2d at 751. The UIM carrier will receive
credit for the full amount of the tortfeasor 's policy, regardless
of the insured 's actual recove;y.
Hill, 249 P.3d at 820-21 (emphasis added). The Court also noted that "requiring the
insured to exhaust all the insurance applicable to all vehicles in an accident "would
emasculate the endorsement's intended effect ... to provide coverage over and above the
limits of the tortfeasor's insurance." Hill v. Am. Family lvfut. Ins. Co., 249 P.3d 812, 819
(Idaho 2011) (quoting Colonial Penn. Ins. Co. v. Salti, 84 A.D.2d 350 (N.Y. App. Div.
-· 1982) (internal quotation marks omitted)). Although the intent of UIM coverage is to
provide coverage above the tortfeasor's limit if that tortfeasor carries only the minimum
amount of insurance required by law, and the injuries caused by the accident result in
damages higher than the tortfeasor's policy limits, that is not a guarantee that the
coverage should go above all limits, including the one an insured agrees to with his
insurance company as the maximum limit of recovery for his policy-something over
which the insured has control. The court in Hill also noted that its decision on the
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exhaustion issue would not result in Hill receiving "a better deal than she bargained for if
she can show that an underinsured tortfeasor is liable to her for an amount exceeding his
policy limits and then sets off those policy limits against her UIM recovery." 249 PJd at
821. Thus, the court contemplated that offsets for recoveries from tortfeasors are
appropriate, but an insurance company cannot insist that insured fully recover all of the
liability limits_ available under all possible insurance policies covering an accident before
seeking contribution from her own insurance policy.

E.

Conclusion & Order
For the reasons explained above, Plaintiffs' l\liotion for Summary Judgment (Dkt.

27) is GRANTED, in part, and DENIED, in part. Plaintiffs are entitled to recover a total
of $45,000 in UIM coverage under their Oregon l\tlutual policy. Because Oregon l\tlutual
has already paid $20,000 tq_ Plaintiffs, the total due under the judgment to be issued in this
case will be $25,000.
Defendant's Motion for Summary Judgment (Dkt. 20) is DENIED.
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The Court will enter a separate declaratory judgment setting forth the rights and
responsibilities of the parties under the Oregon Mutual policy. This case is CLOSED.
IT IS SO ORDERED.

DATED: March 31, 2014.

Honorable Ronald E. Bush
U.S. Magistrate Judge
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JOHN L. RUNFT (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFT & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: JSteele@runftsteele.com

DEPUTY

Attorneys for Peggy Cedillo

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PEGGY CEDILLO, an individual,

)
)
)
)
)
)
)
)
)
)
)

Plaintiff,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

CASE NO. CV OC 1308697
PLAINTIFF'S REQUEST FOR
JUDICIAL NOTICE

TO FARMERS INSURANCE COMPANY OF IDAHO AND ITS ATTORNEYS OF
RECORD:
PLEASE TAKE NOTICE that Plaintiff Peggy Cedillo ("Cedillo") hereby request that the
Court take judicial notice of the following documents and facts described below pursuant to Rule
201(d) of the Idaho Rules of Evidence ("FRE").

.

-

Request No. 1: Empey v. Farmers Insurance Company of Idaho Complaint and
Demand for Jury Trial, attached hereto as Exhibit 1, and found on the Idaho U.S.
District Court electronic filings website (PACER).
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Request No. 2: Empey v. Farmers Insurance Company of Idaho Affidavit of
Counsel Re: Projected Attorney, attached hereto as Exhibit 2, and found on the
Idaho U.S. District Court electronic filings website (PACER).

Request No. 3:

Empey v. Farmers Insurance Company of Idaho Plaintiffs'

Statement of Facts which are in Dispute, attached hereto as Exhibit 3, and found
,,
on the Idaho U.S. District Court electronic filings website (PACER).

Request No. 4: Empey v. Farmers Insurance Company of Idaho Defendant's
Motion to Strike Portions of Affidavits of Vern E. Herzog, Jr., Gary L.

-

-

Montgomery, and Wilbur T. Nelson, attached hereto as Exhibit 4, and found on·
the Idaho U.S. District Court electronic filings website (PACER).

Request No. 5: Empey v. Farmers Insurance Company of Idaho Plaintiffs' Brief
in Response to Defendant's Motion to Strike Portions of Affidavits of Vern E.
Herzog, Jr., Gary L. Montgomery and Wilbur T. Nelson, and In Response to
Defendants Motion to Shorten Time, both filed May 30, 2001, attached hereto as
Exhibit 5, and found on the Idaho U.S. District Court electronic filings website
(PACER).

Request No. 6: Empey v. Farmers Insurance Company ofIdaho Second Affidavit
of Wilbur T. Nelson - Re: Defendant's Motion Dismiss Pursuant to Rule
12(b)(l), filed December 4, 2000 and Re: Defendant's Motion to Strike Portions
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of Affidavits of Vern E. Herzog, Jr., Gary L. Montgomery and Wilbur T. Nelson,
filed May 30, 2001, attached hereto as Exhibit 6, and found on the Idaho U.S.
District Court electronic filings website (PACER).

Request No. 7: Empey v. Farmers Insurance Company of Idaho Order Directing
Filing of Documents Under Seal, attached hereto as Exhibit 7, and found on the
Idaho U.S. District Court electronic filings website (PACER).

Request No. 8: Empey v. Farmers Insurance Company ofIdaho Plaintiffs'
Supplemental Brief in Response to Defendant's Motion to Strike, etc., filed May
30, 2001, attached hereto as Exhibit 8, and found on the Idaho U.S. District Court
electronic filings website (PACER).
The contents of these documents are facts which are not subject to reasonable dispute
because the contents are_ capable of accurate and ready determination by resort to sources whose
accuracy cannot reasonably be questioned. IRE 201 (d). As such, the Court must take judicial
notice of these papers.
DATED this'5-t°hday of November 2015.
RUNFT & STEELE LAW OFFICES, PLLC

By:_J
Attorney for Plaintiff
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on this £5-t'h day of November 2015, a true and
correct copy of the foregoing PLAINTIFF'S REQUEST FOR JUDICIAL NOTICE was
served upon opposing counsel as follows:
Jack Gjording
Julianne Hall
Gjording & Fouser, PLLC
121 N. 9th St., Suite 600
P.O. Box 2837
Boise, ID 83701
Attorney for Farmers Insurance Company
OfIdaho

Via Facsimile
Via Personal Delivery
- - Via U.S. Mail
ViaE-mail
~

RUNFT & STEELE LAW OFFICES, PLLC
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WlLBUR T. NELSON
Attorney at Law
8917 Springhurst Drive
Boise, ID 83704
Telephone (208) 378-9301
[msg] (208) 375-9526
Idaho State Bar No. 1263

../

GARYL. MONTGOMERY
MARCUS, MERRICK & MONTGOMERY LLP
4584 Ramblin Rose Drive
Meridian, ID 83642-5640
Telephone: (208) 378-8882
Facsimile: (208) 378-0045
Idaho State Bar No. 1332
Attorneys for Plaintiffs
Steven H Empey and Linda J Empey

IN THE UNITED STATES DISTRJCT COURT FOR THE DISTRICT OF IDAHO
STEVEN H. EMPEY and LINDA J.
EMPEY, husband and wife,
Plaintiffs,

)
)
)

)
)

vs.

)

FARMERS INSURANCE COMPANY
OF IDAHO, a stock insurance company,

)
)
)

CIVO 0- 0 448~E- BLW
Case No.
-------COMPLAINT AND DEMAND
FOR JURY TRIAL

)
Defendant

)
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COME NOW the Plaintiffs, StevenH. Empey and LindaJ. Empey, husband and wife,
and as and for their causes of action and claims for relief against the Defendant, allege:
I

JURISDICTION AND VENUE
I..
Jurisdiction in this Court exists pursuant to 18 U.S.C. § l332(a), for the reason that Plaintiffs
are citizens and residents of the State and District of Oregon, residing at Boardman, Oregon, and
the Defendant is an Idaho corporation, having its principal place of business in the State and District
ofldaho. Complete diversity exists as between the parties, and the amount in controversy, as more
specifically pleaded hereafter, is in excess of the sum of$75,000.00 exclusive of interest and costs.

II.
Venue is properly in the State and District ofldaho pursuant to 18 U.S.C. § 139l(a)(l) and

(2), for the reasons that the defendant corporation is a resident of the State and District ofldaho, in
that the defendant is an Idaho corporation having its principal place ofbusiness within the State and
District of Idaho, and conducts business as a stock insurance compa~y therein, and the events, acts
and omissions giving rise to Plaintiffs' claims occurred within the State and District of Idaho.
JFIR.ST CLAIM FOR RELIEF

(Breach of Contract)
III.
Prior to and during June, 1995, the Plaintiffs Steven H. E~pey and Linda J. Empey were
husband and wife, and were residents of Idaho, residing in Pocatello, Idaho.
IV.
Prior to and during 1995, the Defendant Farmers Insurance Company ofidaho ("Farmers")
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was and now is an Idaho corporation and stock insurance company conducting business as a licensed
insurer in the State ofidaho, and engaged, amon~ other activities, in the business ofissuing policies

of automobile liability and casualty insurance, and processing claims made with respect to suc_h .
policies.

V.
Commencing during and about 1990, Farmers contracted with and issued in favor of Plaintiff
Steven Empey its policies of automobile insurance providing various insurance coverages relative
to motor vehicles_ owned by-Plaintiffs. Effective as of June 29, 1995, Farmers insured one 1990
Pontiac Grand Am owned by Plaintiffs as the insured motor vehicle under that certain policy
de~ignated Policy No. 7512445-36-99, andnami~g the Plaintiffs as insureds thereon (hereafter, "the
policy"). A true and correct copy of the policy is attached as Exhibit A hereto, and incorporated by
reference herein.
. VI.
The policy, among other coverages, provided at Part H thereof, Coverage C, Uninsured
Motorist Coverage, which included Underinsured Motorist (hereafter, "UIM") Coverage through a
separate endorsement El 179i, with coverage limits in the amounts of $50,000 for each insured
person and $ I 00,000 for each occurrence.
VII.
On June 29, 1995, and during a period when the policy was in effect, the-Plaintiff Linda
Empey was involved in an automobile collision in Pocatello, Idaho, when a 1994 Chevrolet Astro
van, owned and driven in a negligent, reckless and unlawful manner by one Peter Wagner ("the
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Wagner vehicle"), collided with Plaintiffs' vehicle, then being driven by Linda Empey. As a
.

.

proximate result of the negligence of Wagner and as a proximate result of the collision as alleged,
Plaintiff Linda Empey suffered severe personal injury and sustained loss and damage from such
injury in amounts su~stantially in excess of the liability insurance coverage maintained by Wagner,
as hereafter alleged.

VIII.
The Wagner vehicle was insured by State Fann Insurance Company ("State Fann"),
including liability insurance coverage in the amount of $50,000 per person. Plaintiff Linda Empey
made claim and demand upon Wagner, and upon State Farm, for damages resulting from the
collision, and through counsel, negotiated a settlement of the claim, including payment of the sum
of $50,000 by State Farm and an additional payment of the sum of $5,000 by Wagner.

IX.
By letter dated September 11, 1995 counsel for Plaintiffs advised Farmers' branch claims
office at Pocatello, Idaho in writing that_ the injury and damages sustained by Linda Empey were
substantially in excess of the $50,000 liability coverage provided by State Farm under the policy
insuring the Wagner vehicle, and made claim upon Farmers for pay~ent under the Farmers policy
of the policy limits of $50,000.00. A true and correct copy of the said letter is attached as Exhibit

B hereto, and incorporated by reference herein.
X.
In the course of a telephone conversation between counsel for the Plaintiffs on or about

September 18, 1995, one Jason Whitmer, a claims representative acting for and on behalfofFarmers,
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advised counsel for the insured that the policy provided no coverage or benefits in favor of the
Plai~tiff Linda Em~y, upon· the grounds and .for the reasons that the liability insurance provided by
State Fann o~ the Wagner vehicle, in the amount of $50,000.00, was equal to the UIM coverage
policy limits of $50,000.00 for one person under the Farmers policy. By letter dated September
19, 1995, Whitmer confirmed the substance of that conversation, effectively denying Plaintiffs UIM
benefits under their policy on the basis that the UIM coverage otherwise provided by the Farmers
I

•

policy was "offset," i.e., reduced by the amount of Wagner's liability insurance coverage provided
by State Fann.

A true and correct copy of said letter is attached as Exhibit C hereto and

incorporated by reference herein.

XI.
The actions of Farmers, by and through its authorized officers, agents and employees, in
denying coverage or payment of benefits under the policy were in breach of the contract of
insurance existing as between the Plaintiffs Empey and the Defendant Farmers, and constituted a
failure to pay the amount justly due within the meaning ofldaho Code,§ 41-1839 ..

XII.

By reasor:i of the breach ofthe contract, the Plaintiff has incurred losses and suffered damages
in the amount of $50,000.00 representing the proceeds of the policy then due to the plaintiffs and
other and further damages, including consequential damages directly and proximately resulting from
the denial of benefits payable under t~c policy, including but not limited to (a) damages sustained
by Plaintiffs for injury and damage to their credit reputation by reason of inability to meet financial
obligations existing or incurred as a result of the accident, which ultimately necessitated the filing
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of bankruptcy by the Plaintiffs; (b) damages for continuing and prolonged pain and suffering of the·
Plaintiff Linda Empey by reason of her financial inability to obtain further necessary medical care
for severe and disabling physical, mental and emotional injuries suffered as a result of the accident,
including but not limited to a head injury _with cognitive deficits, ~ultiple pelvic fractures,_ongoing
difficulties with balance requiring the use of a cane and periodic use of a wheelchair, and post
traumatic stress syndrome; and (c) damages for future loss of earning capacity sustained by the
respective Plaintiffs by reason of the financial inability of each to continue and complete postsecondary education in which they were engaged at Idaho State University as of the date of the
accident, all in such amounts as may be proved at trial, and resulting in total damages in excess of
the sum of $75,000, exclusive of interest and costs.

XIII.
· By reason of the failure of the Defendant to pay benefits under the UIM coverage of the
policy and the breach of the insurance contract as hereinbefore alleged, Plaintiffs are entitled to have
and recover interest on all sums justly due under the policy, and on a11 damages sustained by
Plaintiffs as a result of the said breach of the contract, at the rate of twelve percent (12%) per annum
from June 29, 1995 until paid, pursuant to Idaho Code, § 28-22-104.
XIV.
By reason of the breach of the contract and failure to pay the amount justly due under the
policy, Plaintiffs are entitled to have and recover their costs of action, including reasonable attorney

fees incurred herein pursuant to Idaho Code,§ 12-120(3), Idaho Code,§ 41-1839, and otherwise as
provided by law.
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SECOND CLAIM FOR RELIEF
---

(Fraud)

xv.
Plaintiffs reallege and incorporate by reference herein their allegations contained in
Paragraphs I through XIV of Plaintiffs' First Claim for Relief, as fully as if set forth herein verbatim.

XVI.
At all times material hereto, and from and after at least April 27, 1994 and· continuing
thereafter to the present date, Farmers, acting by and through its directors, officers, agents and
employees, engaged in and executed a plan, scheme and artifice to defraud the Plaintiffs Empey and
other of its insureds in the State of Idaho and elsewhere (hereafter, "the fraud"), with the specific
objective and purpose to market and sell UIM coverage as an available coverage within its
automobile insurance policies under false and fraudulent pretenses and misrepresentations as to t4e
scope of coverage and benefits payable, and by ambiguous and conflicting policy provisions not
readily comprehensible to insureds of average intelligence, and to thereafter evade or minimize loss
claims properly payable by reliance on the said provisions of the policy, and by other deceitful
statements and actions, specifically including but not limited to the actions and conduct alleged
hereafter in Paragraphs XVII through XX.XII hereof.
XVII.
It was a part of the said fraud that during the calendar year 1990, Farmers would and did
amend the provisions of its uninsured motorist coverages as contained in its standard automobile
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insurance policy, Exhibit A hereto, by an Endorsement 1105g to the policy, which deleted the
primary insurance commitment or promise, as then contained in its standard automobile insurance
policy, and further deleted the definition of 11underinsured motorist vehicle 11 as contained therein and
which defi?ed an "underinsured m~tor vehicle" as one havi~g less liability insurance coverage than
the policy limits ofUIM coverage under the Fanners policy.

XVIII.
It was a further part of the fraud that Fanners would and did add to its standard policy
Endorsement E 1l 79i, which Endorsement modified the primary insurance commitment or promise
of UIM coverage from that contained in its standard automobile insurance policy, and which further
amended the definition of "underinsured motorist vehicle" as contained therein by defining such
vehicle as one having less liability insurance coverage than ·the damages sustained by the insured and
for which the third-party motorist was legally liable. All this was for the purposes and objective of .
misrepresenting to the insured that the UIM coverage provided by Fanners was in amounts over and
above the liability coverage of the liable third party, to the extent of the policy limits of the Fanners
policy.

XIX.
It was a further part of the fraud that Farmers would and did, by Endorsement El t79i, add
certain provisions designated "Limits of Liability" to its UIM coverage, the purported effect of which
was to reduce nominal policy limits of Farmers coverage by either the amounts recovered from a
liable third party, or by the amounts of liability insurance coverage insuring such liable third party,
and without regard to the amount of the insured's damages. In fact, the insured's damages were the
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standard established elsewhere in the endorsement, in Farmers' insurance promise and in the
definition of 11Uflderinsured motor vehicle, II as the criteria and factors defining coverage,

xx.
It was a further part of the fraud that Farmers intended that the conflicting, inconsistent and
ambiguous provisions of Endorsement El l 79i would not be, and the same in fact were not,
understood by lay persons of average intelligence, including the Plaintiffs Steven and Linda Empey.

XXI.
It was a further part of the fraud that Farmers would and did market and sell its UIM coverage
to. the public under the false pretense and factual misrepresentation, as contained in its insuring
promise and definition of "underinsured motor vehicle" that coverage benefits were provided over
and above liability insurance maintained by a third party tortfeasor, to the extent of the policy limits
of the.UIM coverage of the Farmers policy, and that Farmers would and did so market and sell its
UIM coverage as so alleged, for the express purpose and objective of maintaining or increasing its
market share ofUIM coverage within the industry.
XXII.
It was a further part of the fraud that Farmers would and did maximize its premium revenues
by segregating the premiums charged for UIM coverage from those charged for uninsured motorist

coverage within Coverage C, Part H of the policy.

XXIII.
It was a further part of the fraud that Farmers would and did avoid, minimize and reduce its
losses on claims made by its insureds pursuant to UIM coverage, subsequent to the effective date of
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Endorsement El l 79i, by asserting the "Other Insurance" and "Limits of Liability" provisions
contained in the endorsement, to the effect that the nominal policy limits of the Fanners UIM
coverage would be and were in all instances reduced by the amount of the liable third party's
insurance coverage, and including amounts otherwise paid by the liable third party. The result was

.

'

'

.

that Fanners' UIM coverage provided either benefits substantially reduced from the nominal policy
benefits, or provided no benefits whatever, and that Fanners would and did continue to do so
notwithstanding its express knowledge of the ambiguity and . inconsistency of, and false
representations contained within, the language of Endorsement EI l 79i.

XXIV.
It was a further part of the said fraud that Farmers would and did, in the course of
administering and adjusting claims made under the policy as so amended by Endorsements El I 05g
and E1 l 79i, refer to and rely upon case law decisions interpreting and applying the provisions of its
standard automobile policy prior to such amendment, with the purpose to deceive by the false
pretense and represen~ation that such case law decisions were based on the same policy provisions ·

and language.

XXV.
In execution of the fraud as herein alleged, Farmers, through its Endorsement El l 79i,
expressly represented to Plaintiffs that the UIM coverage provided by Fanners was in an amount

over and above the liability coverage of the liable third party, to the extent of the policy limits of the
Farmers policy.
XXVI.
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execution of the fraud as herein alleged, Farmers, through either express direction to its

agent, or through its failure to give appropriate instruction to its agent, caused its agents to expressly
or implicitly make representations to Plaintiffs and other insureds that the UIM coverage provided
by Farmers was in an amount over and above the liability coverage of the liable third party, to the

extent of the policy limits of the Farmers policy.
XXVII.
Further in execution of the fraud as herein alleged, Farmers, through either express direction
to its claims representatives engaged in the adjustment of claims made under the policy, or through
its failure to give appropriate instruction to such claims adjusters, caused its claims adjusters to
represent to insureds making claims under its UIM coverage provided by Endorsement E 1l 79i that
the provisions of the Endorsement clearly and unambiguously provided that Farmers was entitled
to "offset" or reduce benefits otherwise payable under policies issued to its insureds. While claiming

such "offsets," Farmers well knew, or recklessly disregarded notice, that the provisions of the
Endorsement were ambiguous and that insureds were entitled to recover benefits pursuant to valid
claims without "offset" or reduction by the amounts of coverage available to a third party tortfeasor.

XXVIII.
The representations so made, as alleged in Paragraphs XXIII, XXIV and XXV were false,
untrue and misleading when made, were known to Farmers to be false, untrue and misleading, and

were material to the transaction by which Plaintiffs contracted for automobile insurance coverage
with Farmers.
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XXIX.
The false and misleading representations made by Farmers, and its agent and employees, as
alleged in Paragraphs XXV, XX.VI, XXVII and XXVIII, above, were known to Farmers to be false
and untrue when made, or made by Farmers and its agents while ignorant of the truth thereof, or with
reckless disregard for the truth thereof. and notwithstanding such knowledge of falsity, or ignorance
or reckless disregard for truth, were made by Fanners with the intention and expectation that
Plaintiffs would and did rely and act thereon in a manner reasonably contemplated by the character
of the representations so made.
XXX.
The false and misleading representations made by Farmers and its agents, as alleged in
Paragraphs XXIII, XXIV and XXV, above, were not known to Plaintiffs to be false and untrue when
made, and were reasonably relied upon for their truth by Plaintiffs, with resultant prejudice, injury
and loss to Plaintiffs.

XXXI.
The actions of Farmers in denying coverage and _benefits to th_e Plaintiffs, as more fully
alleged in Paragraphs VIII and IX, above, were made and done in furtherance of, and for the purpose
of implementing and executing the fraud herein alleged.

XXXII.

By reason of the fraud of the Defendant Farmers as herein alleged, the Plaintiffs have
incurred losses and suffered damages proximately resulting from or naturally flowing from the fraud,
in an amount in excess of $75,000.00 exclusive of interest and costs, the precise amount of such
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damages to be proved at trial.
THIRD CLAIM FOR RELIEF
(Constructive Fraud)

XXXIII.
Plaintiffs reallege and incorporate by reference herein their allegations contained m
Paragraphs I through XIV, inclusive, of Plaintiffs' First Claim for Relief, and Paragraphs XV
through XXXII, inclusive, of Plaintiffs' Second Claim for Relief as fully as if set forth herein
verbatim.

XXXIV.
At all times material hereto, Farmers owed a duty which arose out of a special relationship
between Farmers and its insureds Steve and Linda Empey, which relationship imposed a duty upon
Farmers to act in the utmost good faith and in the capacity of a fiduciary to the Plaintiff.

XXXV.
The acts and omissions of Farmers, as hereinbefore alleged, were and constituted material
breaches of the fiduciary duty owed to Plaintiffs.

XXXVI.
By reason of the breaches of fiduciary duty by the Defendant Farmers as herein alleged, the

Plaintiffs have incurred losses and suffered damages in an amount in excess of$75,000.00, exclusive
of interest and costs, and in such amount of total damages as may be proved at trial.
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FOURTH CLAIM FOR RELIEF
(Breach of Contractual Covenant of Good Faith and Fair Dealing)

XXXVII.
Plaintiffs reallege and incorporate by reference herein their allegations contained· in
.

'

'

.

Paragraphs I through XIV, inclusive, of Plaintiffs' First Claim for Relief, Paragraphs XV thr~ugh
XXXII, inclusive, of Plaintiffs' Second Claim for Relief, and Paragraphs XXXIII through XXXVI
of Plaintiffs' Third Claim for Relief, as fully as if set forth herein verbatim.

XXXVIII.
The contract of insurance existing as between the Plaintiffs and the Defendant included a
co~enant implied in law of good faith and fair dealing as between the parties, by which it was
implied that each of the parties, in exercising their respective rights and fulfilling their respective
obligations under the contract, would communicate and deal fairly and in good faith with the other.

XXXIX.
The actions of Farmers in denying benefits pursuant to the UIM provisions of the insurance
contract were made and done in. breach of the implied covenant of good faith and fair dealing,
including specifically, but not limited to, the actions of Farmers in denying such benefits while
having express knowledge of the patent ambiguities in the policy provisions, and having express and
constructive knowledge ofits duty and obligation to give consideration to the interests ofits insured's
at least equivalent to its own interests.

XL.

By reason of the breach of the implied covenant of good faith and fair dealing implied in the
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contract, the Plaintiffs have incurred losses and suffered damages in an amount in excess of

.

$75,000.00, exclusive ofintere~t and costs, including the sum of $50,000.00 justly due to Plaintiffs
under the provisions of the policy, and such other and further damages for breach of the contract as
may be proved at trial.
XLI.

By reason of the breach of the covenant of good faith and fair dealing implied in the contract
and failure to pay the amounts justly due under the policy, Plaintiffs are entitled to have and recover
their costs of action, including reasonable attorney fees incurred herein pursuant to Idaho Code, §
12-120(3), Idaho Code,§ 41-1839, and otherwise as provided by law.

XLII.
By reason of the breach of the implied covenant of good faith and fair dealing contained in
the contract as heretofore alleged, Plaintiffs are entitled to have and recover prejudgment interest
from October 22, 1994 to date of judgment herein, on all sums due to Plaintiff under the provisions
of the contract of insurance and on all other and further sums awarded as damages for breach of the
insurance contract.
JFIFTIH[ CLAIM JFOR JRElIEF
(Negligent foJfluctionn of Emotional Distiress)

XLill.
Plaintiffs reallege and incorporate by reference herein their allegations contained in
Paragraphs I through XIV, inclusive, of Plaintiffs' First Claim for Relief, Paragraphs XV through
XXXII, inclusive, of Plaintiffs' Second Claim for Relief, Paragraphs XXXIII through XXXVI,
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inclusive, of Plaintiffs' Third Claim for Relief, and Paragraphs XXXVII through XLII, inclusive, of
Plaintiffs' Fourth Claim for Relief. as fully as if set forth herein verbatim.

XLIV.
At all times material hereto, and from and after September 11, 1995 Farmers and its officers,
employees and agents knew or had reason to know (1) that Linda Empey had incurred medical
expenses and other costs and had suffered damages as a result of the accident, in amounts
substantially in excess of the amounts of insurance coverage provided under the State Farm policy
issued to Wagner; (2) that Wagner did not have significant personal wealth, and it was unlikely that
additional damages beyond insurance proceeds could be recovered from him; (3} that Linda Empey
had incurred other and substantial tangible and intangible losses and damages in addition to medical
expenses incurred; (4) that Linda Empey would continue to suffer pain and discomfort for lack of
financial ability to continue necessary and ongoing medical care, and (5) that Linda Empey
reasonably would incur and suffer additional and substantial medical expenses and other tangible
and intangible losses and damages in the future.
XLV.
At all times material hereto, Farmers and its officers, employees and agents knew and had
reason to know that it was foreseeable that by reason of the incurring of substantial medical expenses
in excess of available insurance benefits or other recovery, by reason of demands by medical care
provider creditors and other creditors for payments of money from the Plaintiffs, by reason of the
financial inability of Plaintiffs to pay indebtedness owed, and by reason

of existing physical

limitations o fLinda Empey and prospects of or need for future specialized treatment and/or surgery,
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and by reason of the Plaintiffs' having been required to discontinue their advanced education for lack
of financial resources, the Plaintiffs would suffer emotional distress as a result of their medical,
personal and financial difficulties occasioned by reason of refusal by Farmers to pay benefits under
its policy issued to the Plaintiffs.
XLVI.
At all times material hereto, and from and after Sepember 19, 1995 Farmers owed to the
Plaintiffs a duty to act reasonably to avoid or or reasonably to mitigate emotional distress occurring
to the Plaintiffs by reason of failure or delay by Farmers in making payment of benefits under the
policy.
XLVII.
At all times material hereto, from and after September 19, 1995 Farmers, and its officers,
agents and employees, negligently breached the duty so owed, and said breach proximately caused
emotional distress, loss and damage to the Plaintiff.

XLVIII.
By reason of the negligent infliction of emotional distress by the Defendant Farmers as herein
alleged, the Plaintiff has incurred losses and suffered damages in an amount in excess of the sum of
$75,000.00 exclusive of interest and costs, and such total amount of damages as may be proved at
trial.
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SIXTH CLAIM !FOR REILIEF

(Bad Faiith Tort)

XLIX.
Plaintiffs reaUege cJ?d incorporate by ref~rence herein their allegations contained in
P~agraphs I through XIV, inclusive, of Plaintiffs' First Claim for Relief, Paragraphs XV through

XXXII, inclusive, of Plaintiffs' Second Claim for Relief, Paragraphs XXXIII through XXXVI,
inclusive, of Plaintiffs' Third Claim for Relief, Paragraphs XXXVII through XLII, inclusive, of
Plaintiffs' Fourth Claim for Relief, and Paragraphs XLIII through XL VIII of Plaintiffs' Fifth Claim
for Relief as fully as if set forth herein verbatim.
L.
At all times material hereto, and from and after 1990, Farmers marketed its standard
automobile insurance policy, and Endorsement l l 79i thereto relating to UIM coverage, by deceptive
marketing practices under and by which Farmers, through its insuring promise and definition of
"underinsured motor vehicle," and through statements of its agents, represented that coverage
benefits were provided over and above liability insurance maintained by a third party tortfeasor, to
the extent of the policy limits of the UlM coverage of the Farmers policy. Farmers did so knowing
that it would subsequently deny or reduce benefits payable by asserting the "Limits of Liability" and
"Other Insurance" provisions contained in the endorsement, to the effect that the nominal policy

limits of the Farmers UIM coverage would be and were in all instances reduced by the amount of
the liable third party's insurance coverage, including amounts otherwise paid by the liable third party,

to the effect that Farmers' UIM coverage provided either benefits substantially reduced from the
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nominal policy benefits, or provided no benefits whatever.

LL
At all times material hereto, and from and after August 29, 1996 Farmers acted or omitted
to act contrary to, and in violations of various provisions of the Idaho Unfair Claims Settlement

.

'

Practices Act, Idaho Code, §§ 41-1329, et. seq., specifically including, but not limited to the
following:
a. Misrepresented pertinent facts and insurance policy provisions relating to coverages at
issue, Idaho Code, § 41-1329(1);
b. Failed t~ adopt and implement reasonable standards for the investigation of claims arising
under insurance policies, Idaho Code, § 41-1329(3 ),
c. Refused to pay the claim of Plaintiffs without conducting a reasonable investigation based
upon all available information, Idaho Code, §41-1329(4);
d. Did not in good faith attempt to effectuate a prompt, fair and equitable settlement of Linda
Empey's claim, as to which liability was reasonably clear, Idaho Code,§ 41-1329(6);
e. Compelled the Plaintiffs to institute suit by offering Plaintiffs no benefits at all, i.e.,
substantially less than Plaintiffs were entitled to recover on the insurance contract involved
in this action, Idaho Code, § 41-1329(7);
f. Failed

to promptly provide a reasonable explanation of the basis in the insurance policy in

relation to the facts or applicable law for denial of a claim, Idaho Code, § 41-1329( 14);
all of which acts, omissions and unfair claims settlement practices are indicative of Farmer's failure

to comply with reasonable standards within the insurance industry and of the bad faith of Farmers

COMPLAINT AND DEMAND FOR JURY TRIAL - 19

000804

•

Case 4:00-cv-

ia-BLW Document 10

Filed 12/0

l Page 46 of 48

in its failure to reasonably adjust and settle the Plaintiffs' claim.
LII.

At all times material hereto, and from and after August 29, 1996 Farmers and its officers,
agents and employees failed and refused to accord considerations to the rights and interests of the
Plaintiffs which was equivalent to the considerations accorded by Farmers to its own interests.
Lill.

At all times material hereto, and from and after September 9, 1996 Farmers denied payment
-of benefits to the Plaintiff on the basis of conflicting and ambiguous policy provisions, the ambiguity
of which was not fairly debatable, and failed and refused to construe and interpret the provisions of
the policy in accordance with established principles of ]aw relating to such construction and
interpretation of insurance policies.
LIV.

At all times material hereto, and knowing or having reason to know that the failure and
refusal of Farmers to pay benefits under the policy was causing and did cause financial hardship to
the Plaintiff, and knowing or having reason to know that the refusal to pay benefits would result in
significant emotional distress to the Plaintiff, Farmers nevertheless oppressively and in bad faith
persisted in denying benefits to the Plaintiff without reasonable or justifiable basis in fact or law.

LV.
As a direct and proximate result of the conduct of the Defendant F~ers, as heretofore
alleged in this Fifth Claim for Relief, the Plaintiff has incurred compensable losses and suffered
damages, including but not limited to attorney's fees, loss of credit, interest on borrowed money,
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reduced enjoyment of life, travel and other incidental expenses incurred, embarrassment and
humiliation, and physical and emotional distress and discomfort in an amount in excess of
$75,000.00, exclusive of interests and costs, and in the total amount of such damages as may be
proved at trial.
WHEREFORE, the Plaintiff prays the Court enter judgment in favor of the Plaintiff and
against the Defendant, granting relief and awarding judgment as follows:

1. As to Plaintiffs' First Claim for Relief, money judgment in the amountof$50,000.00 and
such other and further damages in contract as may be proved at trial, including interest thereon at the
rate provided by Idaho Code, § 28-22-104 or otherwise as provided by law fron:i October 22, 1994
to date of judgment, together with attorney fees pursuant to Idaho Code, § 12-120(3) and Idaho
Code,§ 41-1839, or otherwise as provided by law.
2. As to Plaintiffs' Second Claim for Relief, money judgment in such amount of damages
as ~ay be proved at trial.

3. As to Plaintiffs' Third Claim for Relief, money judgment in such amount of damages as
may be proved at trial.

4. As to Plaintiffs' Fourth Claim for Relief, money judgment in the amount of $50,000.00
and such other and :further damages in contract as may be proved at trial, including interest thereon
at the rate provided by Idaho Code,§ 28-22-104 or otherwise as provided by law from October 22,

1994 to date ofjudgment, together with attorney fees pursuant to Idaho Code,§ 12-120(3) and Idaho
Code,§ 41-1839, or otherwise as provided by law.
5. As to Plaintiffs' Fifth Claim for Relief, money judgment for damages in such amount as
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may be proved at trial.
6. As to Plaintiffs' Sixth Claim for Relief, money judgment for damages in such amount as
may ~e proved at trial.
7. As to all claims, that Plaintiffs have and recover their costs of action incurred.
8. As to Plaintiffs' Second, Third, Fifth and Sixth Claims for Relief, that Plaintiffs have and
recover their reasonable attorney fees incurred in bringing and maintaining this action, pursuant to
Idaho Code, § 12-121 or otherwise as provided by law; further, in the event that judgment is entered
by default herein, reasonable attorney fees are in the amount of $100,000.00.
DEMAND FOR JURY TRIAL
Plaintiffs demand, pursuant to Rule 38(b), F.R.Civ.P., a jury trial as to all issues of fact
triable of right to a jury.

,M

Dated this

.

/0 -day of August, 2000.

~~---(
MARCUS, MERRICK & MONTGOMERY LLP

Attorneys for Plaint" s

Steven R Empey ana Linda J. Empey
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ORIGINAL
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DISTRICT COURT--u-8· BANl~RUP1'CY COURT-. . DISTRICT OF IDAhO

WILBURT. NELSON
Attorney at Law
8917 Springhurst Drive
Boise. 10 83 704
Telephone (208) 378-9301
Idaho State Bar No. 1263

DEC 2 0 2000
M.REC'D
~ =
LODGED--FltED-...i.+--

GARYL.MONTGOMERY
MARCUS. MERRICK & MONTGOMERY LLP
4584 Ramblin Rose Drive
Meridian. ID 83642-5640
Telephone: (208) 378-8882
Facsimile: (208) 378-0045
Idaho State Bar No. 1332

Attorneys.for Plaintfffi
Steven H. 1:.,'mpey and Linda .J. Empey
IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF IDAHO

STEVEN H. EMPEY and LINDA J.
EMPEY, husband and wife,

)

)
).

Plaintiffs,

)
)

VS.

)

FARMERS INSURANCE COMPANY
OF IDAHO, a stock insurance company,

)
)

)

Case No. 00-0448-E-BL W
AFFIDA vrr OF COUNSEL RE:
PROJECTED ATTORNEY FEES

)

Defendant.

----

)

_________ )

AFFIDAVIT OF COUNSEL RE: PROJECTED ATTORNEY FEES - 1

.

000809

Case 4:00-cv-0

State of Idaho
County of Ada

8-BLW Document 14

Filed 12/20

Page 2 of 6

)
) ss.
)

Affiant, Wilbur T. Nelson, first being duly sworn upon oath, deposes and says:
1. I am one of counsel for the Plaintiffs in the above entitled and styled action, and make this
atlidavit in opposition to Defendant's Motion to Dismiss Complaint Pursuant to Rule l 2(b)(I) filed
on December 4, 2000 in the above entitled and styled action, and have personal knowledge of the
matters of fact hereafter set forth.
2. During the period beginning from June, 1998 to and including June, 2000, I was personally
engaged, together with co-counsel, in representation of clients who were plaintiffs in litigation
against Farmers Insurance Company of Idaho entitled and styled West v. Farmers Insurance
Company ofldaho, Case No. CV OC 9803516D, in the District Court of the Fourth Judicial District
for the State of Idaho, in and for the County of Ada (hereafter, "West case").
3. The West case involved the same issues, and the same insurance policy, including
Endorsement EI I 79i providing for underinsured motorist coverage, as are involved in the instant
case. farmers Insurance Company ofldaho was defended in the West case by the same law firm as
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has now appeared on its behalf in this case.
4. The West case was vigorously litigated throughout the two year period from filing of the
complaint to its eventual resolution. The case involved numerous discovery disputes and motion
proceedings,. depositions of six of Farmers' corporate personnel or sales agents, depositions of the
plaintiffs and a plaintiffs' witness, and a partial deposition of the plaintiffs' expert witness. Further
depositions were in the process of being scheduled at the time the matter was resolved without trial.
. 5. As of the time of resolution of the West case, I had personally expended 703 hours of
attorney time in the litigation, and my two co-counsel had expended, respectively, 166 and 182
hours, representing total time expended by counsel for the plaintiffs of 1.051 hours over the two-year
course _of the litigation. In the latter stages of the litigation, i.e., from about May t, 2000 until the
matter was resolved in late June, 2000, the major portion of my hours worked was relative to the
West case. For purposes of recovery of attorney fees in the litigation, and demand upon the
Defendant Farmers therefor, attorney time was charged at $150 per hour, which, based on my own
experience and knowledge of attorney fees charged in Idaho, is a reasonable rate for fees charged in
I

•

significant and contested matters oflitigation involving claims for breach of contract and bad faith
against an insurance company relative to first-party insurance coverage.
AFFIDAVIT OF COUNSEL RE: PROJECTED ATTORNEY FEES - 3

000811

W'

I

'I

Case 4:00-cv-0

8-BLW Document 14

Filed 12/20

Page 4 of 6

6. In this action, I had spent 22.8 hours in document review, interviews of clients or
witnesses. and drafting of pleadings and my co-counsel, Gary L. Montgomery, had spent 22.0 hours
in like activities, representing a total of 44.8 hours as of the date of filing of the complaint. As of
the date of this affidavit, we have spent an aggregate total of 95.6 hours in this litigation, which is
charged at the rate of $150 per hour for purposes of claims for recovery of attorney fees on behalf
of the clients.
· 7. Based on the foregoing facts within my personal knowledge and the experience of the
West case, and assuming that the present case proceeds through similar, although not necessarily
identical. discovery and motion proceedings, and thereafter through completion of depositions
including depositions of expert witnesses on both sides, it is reasonable to project that attorney time
expended on behalf of the plaintiffs in the present case will substantially exceed that expended in
the West case. Assuming the present case proceeds through the final processes of trial preparation
and trial. it is reasonable to project that total attorney time expended in the matter wilJ equal or
exceed 2,000 hours of attorney time by myself and co-counsel; hence, at a rate of $150 per hour, it
is reasonable to project claims for attorney fees to equal or exceed the sum of $300,000.
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of December. 2000.

ld~8~
Wilbur T. Nelson

VERIFICATION

Subscribed and sworn to before me this

/41:lt day December, 2000.

7-iut-u.Lj,-,J~~7

Ida:

Notary Public for
Residing at Boise, Idah9t, ~
Commission Expires: l'k;~ 3 -:J..~ {
'
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CERTIFICATE OF SERVICE

. I certify that on the ! h a y of December, 2000 I caused a true and correct copy of the
foregoing Affidavit of Counsel Re: Projected Attorney Fees to be transmitted by the method
indicated below, with postage or other charges prepaid, and addressed or otherwise directed to, the
following:
JEFFREY A. THOMSON
ELAM & BURKE, P.A.
Key Financia.l Center, 10th Floor
P.O. Box 1539
Boise, ID 83701

HAND DELIVERY

_x U.S. MAIL

OVERNIGHT MAIL
_TELECOPY(FAX)
(208) 384-5844
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WILBURT. NELSON
Attorney at Law
8917 Springhurst Drive
Boise, ID 83704
Telephone (208) 378-9301
Idaho State Bar No. 1263
GARY L. MONTGOMERY

MARCUS, MERRICK & MONTGOMERY LLP
12466 Rarnblin Rose Drive
Boise, ID 83713-0011
Telephone: (208) 378-8882
Facsimile: (208) 378-0045
Idaho State Bar No. 1332

Attorneys for Plaintiffs
Steven H Empey and Linda J Empey
IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF IDAHO
STEVEN H. EMPEY and LINDA J.
EMPEY, husband and wife,
Plaintiffs,
vs.
FARMERS INSURANCE COMPANY
OF IDAHO, a stock insurance company,
Defendant

)
)
)
)
)
)
)
)
)
)
)

Case No. 00-0448-E-BLW
PLAINTIFFS' STATEMENT OF
FACTS WHICH ARE IN DISPUTE
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Pursuant to D. Id. L. Civ. R. 7.l(c)(2), Plaintiffs submit the following facts which are in
dispute relative to Defendant's pending Motion for Partial Summary Judgment, as follows:
1. Whether the Defendant Farmers Insurance Company ofldaho ("Farmers"), intentionally,
negligently or otherwise wrongfully withheld from former counsel for the Plaintiffs a copy of, or
knowledge of, Endorsement Ell 79i to its E-Z Reader Car Policy.
2. Whether Farmers was reasonably on notice that its Endorsement Ell 79i was ambiguous.
3. Whether Farmers intentionally, negligently or otherwise wrongfully withheld from
Plaintiffs or their former counsel knowledge of a high degree of probability that Endorsement
Ell 79i to Farmers E-Z Reader Car Policy was ambiguous.
4. Whether Farmers' claims representative misrepresented the policy provisions, including
provisions of Endorsement El l 79i, in his telephone conversation with Plaintiffs' former counsel on
September 18, 1995.

5. Whether Farmers' letter of denial of benefits to Plaintiffs, dated September 19, 1995 and
directed to Plaintiffs' former counsel intentionally, recklessly, negligently or unreasonably
represented that the offset clauses contained in Endorsement Ell 79i were valid and enforceable.
6. Whether Farmers' transmittal of a specimen copy of its primary printed policy, without
inclusion of Endorsement Ell 79i, misrepresented the policy provisions applicable to Plaintiffs'
claim for underinsured motorist benefits.
7. Whether the oral and written representations made by Farmers' claims representative and
its branch claims manager on September 18 and 19, 2001 was done knowingly and intentionally, and

PLAINTIFFS' STATEMENT OF FACTS WHICH ARE IN DISPUTE - 2
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concealed from Plaintiffs that they had suffered legal damage by reason of the denial of benefits.
8. Whether the Plaintiffs, either of themselves or through their former counsel, reasonably
relied, to their prejudice on the representations made by Farmers in its telephone contact with
counsel on September 18, 1995 and its letter denying benefits dated September 19, 1995 and the
enclosures therein.
9. Whether the Plaintiffs, of themselves or through their former counsel, had knowledge of
facts sufficient to put them on inquiry as to having suffered legal damage by reason of Farmers'
denial of benefits made on September 19, 1995 sufficient to impose a requirement of further activity
in exercise of reasonable diligence.
Dated this

,.J

..1/J. day of May, 2001.

/4~~

Wilbur T. Nelson

MARCUS, MERRICK & MONTGOMERY LLP
Gary L. Montgomery
Attorneys for Plaintiffs
Steven R Empey and Linda J Empey
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CERTIFICATE OF SERVICE
I certify that on the

~

~aay of May, 2001 I caused a true and correct copy of the foregoing

Plaintiffs' Statement of Material Facts Which are in Dispute to be transmitted by the method
indicated below, with postage or other charges prepaid, and addressed or otherwise directed to, the
following:
JEFFREY A. THOMSON
ELAM & BURKE, P.A.
Key Financial Center, 1Qlh Floor
P.O. Box 1539
Boise, ID 83701

HAND DELIVERY
~U.S.MAIL
OVERNIGHT MAIL
_TELECOPY(FAX)
(208) 384-5844
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U.S. COURTS

Jeffrey A. Thomson
Idaho State Bar No. 3380
ELAM & BURKE, P.A.
Key Financial Center, 10th Floor
702 West Idaho Street
P.O. Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
E-Mail: jat@elamburke.com
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Attorneys for Defendant Farmers Insurance
Company ofldaho

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO
STEVEN H. EMPEY and LINDA J.
EMPEY, husband and wife,

)
)
)

Plaintiffs,

)

Case No. CIV 00-0448-E-BLW

)
V.

)

)

FARMERS INSURANCE COMPANY
OF IDAHO; a stock insurance company,

)
)

DEFENDANT'S MOTION TO STRIKE
PORTIONS OF AFFIDAVITS OF VERNE.
HERZOG, JR., GARY L. MONTGOMERY,
AND WILBURT. NELSON

)

Defendant.

)

Defendant Farmers Insurance Company ofldaho (''Farmers"), by and through its
attorneys ofrecord, Elam & Burke, P.A., moves this Court, pursuant to Rules 12(.t) and 56(e) of
the Federal Rules of Civil Procedure (''FRCP"), for an order striking portions of the Affidavits of
Verne E. Herzog, Jr., Wilbur T. Nelson, and Gary L. Montgomery, filed with this Court as part

DEFENDANT'S MOTION TO STRIKE PORTIONS OF AFFIDAVITS OF VERNE.
HERZOG, JR., GARY L. MONTGOMERY, AND WILBURT. NELSON - 1
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of"Plaintiffs' Brief in Response to Defendant's Motion for Partial Summary Judgment Filed
May 4, 2001." More specifically, Defendant asserts the following:
1.

Paragraph 2 of the Affidavit of Verne E. Herzog, Jr., fails to set forth facts as

would be admissible in evidence in violation ofFRCP 56(e) and should be stricken in so much as
Mr. Herzog testifies to the seriousness of Plaintiff, Linda J. Empey's injuries. Mr. Herzog is not
qualified and there is a lack of foundation to make such a determination.
2.

Paragraph 2 of the Affidavit of Verne E. Herzog, Jr., fails to set forth facts as

would be admissible in evidence in violation ofFRCP 56(e) and should be stricken in-so much as
Mr. Herzog testifies as to fault. Mr. Herzog is not qualified and there is a lack of foundation to
make such a determination.
3.

Paragraph 6 of the Affidavit of Verne E. Herzog, Jr., fails to set forth facts as

would be admissible in evidence in violation ofFRCP 56(e) and should be stricken in so much as
Mr. Herzog testifies as to the meaning of a letter dated September 19, 1995. The letter speaks for
itself.
4.

Paragraph 9 of the Affidavit of Verne E. Herzog, Jr., fails to set forth facts as

would be admissible in evidence in violation ofFRCP 56(e) and should be stricken as Mr.
Herzog inappropriately assumes that Defendant owes a duty to advise him of a challenge by
another attorney to an endorsement. Mr. Herzog's statement regarding the asserted duty lacks
the proper foundation, assumes facts not in evidence, and is irrelevant.
5.

The Deposition of Peter Andrew Fredrick Sebring, attached as Exhibit C to the

Affidavit of Wilbur T. Nelson, should be stricken as it is missing the signature page in violation
of Rule 56(e) which requires all papers r~erred to and attached to be sworn or certified copies.
DEFENDANT'S MOTION TO STRIKE PORTIONS OF AFFIDAVITS OF VERNE.
HERZOG, JR., GARY L. MONTGOMERY, AND WILBURT. NELSON - 2
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The Deposition of Larry Joe Norville, attached as Exhibit D to the Affidavit of

Wilbur T. Nelson, should be stricken as it is missing the signature page in violation of Rule
56(e) which requires all papers referred to and attached to be sworn or certified copies.
7.

Exhibits A-D attached to the Affidavit of Wilbur T. Nelson and Exhibits A-B

attached to the Affidavit of Gary L. Montgomery, fails to set forth facts as would be admissible

in evidence in violation ofFRCP 56(e) and should be stricken as irrelevant. The testimony about
and documents from other lawsuits and claims against Defendant are irrelevant to the issues in
this case. In order to be relevant, evidence of other acts (including other lawsuits alleging other
acts) must be "sufficiently similar" to the transaction alleged in the instant action. Hawkins v.

Allstate insurance Company, 733 P.2d 1073, 1081 (Ariz.), cert. denied, 108 S.Ct. 212 (1987).
See State v. Nichols, 124 Idaho 651,655, 862 P.2d 343 (Ct.App. 1993) (prior acts must be so
nearly identical in method as to earmark them as the handiwork of the accused). See also

Johnson v. Colt Industry Operating Corp., 797 F.2d 1530, 1534 (10th Cir. 1986). Where the
other acts are not sufficiently similar to the matter at issue, evidence of those acts is inadmissable
because such evidence proves nothing more than bad character. See Jankins v. TDC

Management Corp., 21 F.3d 436,440 (D.C. Cir. 1994).
In an insurance bad faith context, "sufficient similarity" requires, at a minimum, that the
policy provisions· in the various cases be the same as those in the instant case. Moore v.

American United'Life Insurance Company, 197 Cal.Rptr. 878, 887-88 (Cal.App. 1984). At issue
in this case is an endorsement to Plaintiffs' insurance policy, which Plaintiffs, as of this date of
this Motion, have been unable to locate. (Affidavit of Gary L. Montgomery, 16) Plaintiffs admit
that there are several versions of the endorsement. Absent the endorsement, Plaintiffs fail to
DEFENDANT'S MOTION TO STRIKE PORTIONS OF AFFIDAVITS OF VERNE.
HERZOG, JR., GARY L. MONTGOMERY, AND WILBURT. NELSON - 3
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meet their burden of showing that the policy provisions in other cases are "sufficiently similar"
to those in the instant case. Therefore, any reference to other claims must be stricken as
irrelevant.
8.

Exhibits A-D attached to the Affidavit of Wilbur T. Nelson and Exhibits A-B

attached to the Affidavit of Gary L. Montgomery fails to set forth facts as would be admissible in
evidence in violation ofFRCP 56(e) and should be stricken under Rule 404 of the Federal Rules
of Evidence ("FRE") as information about other lawsuits and claims against Defendant are
inadmissable character evidence. Any evidence regarding Defendant's handling of other claims
which does not involve the named plaintiff in the instant action amounts to character evidence.
Under Rule 404, character evidence is generally not admissible to prove a defendant acted in
conformity therewith.

9.

Exhibits A-D attached to the Affidavit of Wilbur T. Nelson and Exhibits A-B

attached to the Affidavit of Gary L. Montgomery fails to set forth facts as would be admissible in
evidence in violation of FRCP 56(e) and should be stricken under FRE 403 as evidence of other
lawsuits and claiins engender undue prejudice, juror confusion, and a waste of judicial resources.
Even if this Court determined that these other lawsuits and claims have some limited evidentiary
value, that evidentiary value is outweighed by unfair prejudice, juror confusion, and undue delay.

See Fed.R.Evid 403; See DeVaney v. Nationwide Mutual Insurance Company, 679 A.2d 71, 75
(Del. 1996) ("generally, evidence of prior judicial determinations is withheld from the jury in
later proceedings because it tends to be confusing, prejudicial, and largely irrelevant.").
.
.
The admission of other lawsuits and claims paints the Defendant as a bad actor and
invites punishment of Defendant for past acts. The likelihood of confusion of the issues in such
DEFENDANT'S MOTION TO STRIKE PORTIONS OF AFFIDAVITS OF VERNE.
HERZOG, JR., GARY L. MONTGOMERY, AND WILBURT. NELSON· 4
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circumstances is overwhelming. In Bunion v. Allstate Insurance Company, 502 F.Supp. 340,
341-342 (E.D.Pa.1980), the insurer moved to admit as evidence at the time of trial facts related to
other accidents involving the same plaintiff, asserting that these prior claims showed the plaintiff
to be "claims minded." The court rejected this argument stating that although evidence of prior
acts would be relevant so long as these prior claims were both similar in nature and type,
evidence which tended to show that the party is prone to a particular type of claim is generally
excluded because "its slight probative value has been deemed outweighed by the danger of
prejudice." Id. This same reasoning applies in th~ instant case. Defendant's handling of past
claims has little probative value on the handling of another claim. Evidence tending to show that
Defendant is prone to a particular type of activity should be excluded because its slight probative
value is outweighed by the danger of unfair prejudice.
DATED This__'.3QdayofMay, 2001.
ELAM & BURKE, P.A.

omson, Of the Finn
Atto ys r Defendant Farmers
Insurance Company ofldaho
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this _1y_ day of May, 2001, I caused a true and correct
copy of the above and foregoing instrument to be sent by the method indicated below to:
Wilbur T. Nelson
Attorney at Law
8917 Springhurst Drive
Boise, Idaho 83704

U.S. Mail (postage prepaid)
Hand Delivery
Federal Express
Facsimile Transmission

Gary L. Montgomery
Marcus, Merrick & Montgomery LLP
4584 Ramblin Rose Drive
Meridian, Idaho 83642-5640

U.S. Mail (postage prepaid)
Hand Delivery
Federal Express
Facsimile Transmission

DEFENDANT'S MOTION TO STRIKE PORTIONS OF AFFIDAVITS OF VERNE.
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8917 Springhurst Drive
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Idaho State Bar No. 1263
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GARYL.MONTGOMERY
MARCUS, MERRICK & MONTGOMERY LLP
12466 Ramblin Rose Drive
Boise, ID 83713-0011
Telephone: (208) 378-8882
Facsimile: (208) 378-0045
Idaho State Bar No. 1332
Attorneys for Plaintiffs
Steven H Empey and Linda J Empey

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF IDAHO

STEVEN H. EMPEY and LINDA J.
EMPEY, husband and wife,

)
)

Case No. 00-0448-E-BLW

)

Plaintiffs,

)
)

vs.

)
)

FARMERS INSURANCE COMPANY
OF IDAHO, a stock insurance company,

)
)

Defendant

)

)

PLAINTIFFS' BRIEF IN RESPONSE
TO DEFENDANT'S MOTION TO STRIKE ·
PORTIONS OF AFFIDAVITS OF VERNE.
HERZOG,JR., GARYL. MONTGOMERY
AND WILBURT. NELSON, AND IN
RESPONSE TO DEFENDANTS MOTION
TO SHORTEN TIME, both filed May 30,
2001

PLAINTIFF'S BRIEF IN RESPONSE TO DEFENDANT'S MOTION
TO STRIKE PORTIONS OF AFFIDAVITS, ETC., AND IN RESPONSE
TO DEFENDANT'S MOTION TO SHORTEN Tlfvffi - 1
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I.
INTRODUCTION

In this litigation, involving claims of breach of contract, bad faith, fraud and related claims
against a first-party insurer, the Defendant Farmers filed its motion for partial summary judgment
as to claims sounding in tort and fraud, on the premise that applicable statutes of limitations had run
as to those claims. The Plaintiffs responded with comprehensive briefing and affidavits. Farmers
has now filed, two working days before the presumptively scheduled hearing on its summary
judgment motion, a motion to strike portions of the Plaintiffs' several affidavits, together with a
further motion to shorten the time for hearing on the motion to strike.
As more fully developed in the Fourth Affidavit of Wilbur T. Nelson, filed herewith,
Farmers' most recent motions place a substantial burden on Plaintiffs' counsel to present an adequate
and reasoned response to the Court. It is therefore Plaintiffs' position that the Motion to Shorten
Time Required for Hearing should be denied. It is further submitted that since the Motion to Strike
Portions of Affidavits, etc., has direct bearing on the record which will be before the Court on
summary judgment, that hearing on both the motion to strike and the motion for partial summary
judgment should be continued to a later date convenient to the Court, with opportunity in the
Plaintiffs to file a supplemental brief in opposition to the Motion to Strike, etc., and with opportunity
for Farmers to reply thereto. Finally, it is submitted that oral argument on Farmers' pending Motion
to Dismiss Pursuant to Rule 12(b)(l), and on its pending Motion to Dismiss Pursuant to Abstention
Doctrine, should be presented as currently scheduled.
II.

PLAINTIFF'S BRIEF IN RESPONSE TO DEFENDANT'S MOTION
TO STRIKE PORTIONS OF AFFIDAVITS, ETC., AND IN RESPONSE
TO DEFENDANT'S MOTION TO SHORTEN TIME - 2
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FACTS
On December 4, 2000 Farmers filed its respective Motion to Dismiss Pursuant to Rule
12(b)(l), and its pending Motion to Dismiss Pursuant to Abstention Doctrine, to which Plaintiffs

responded on December 19, 2001. On March 21, 2001 this Court entered its Notice of Hearing, by
which "all pending motions" were set for hearing on June 4, 2001 at 2:30 p.m. After this notice was
issued, Farmers on May 4, 2001 filed its Motion for Partial Summary Judgment, within a time frame
providing a minimum time available to meet the briefing schedule contemplated by D. Id. L. Civ.
R. 7.1. Plaintiffs, with a two-day extension granted by the Court and which Farmers did not oppose,

filed their response on May 23, 2001. On May 30, Farmers filed its motions to strike, and to shorten
time, received by counsel on May 31, 2001 (Fourth Affidavit of Wilbur T. Nelson, etc.).

III.
AUTHORITIES AND ARGUMENT
A. Introduction to Ar~ument.

As noted, Farmers' Motion to Strike, which is directed in varying lines of attack to virtually
every substantive factual statement or document contained in Plaintiffs' affidavits filed in response
to Farmers' Motion for Partial Summary Judgment, puts in question the record upon which the Court
may properly rely in ruling on that motion. As the Court will have noted, the factual matters
submitted by the Plaintiffs, done in response to Farmers' simplistic theory that passage of time alone
is sufficient to support its premise of expiry of statutes of limitations, are substantial and deserving
of thorough review by the Court on a dispositive motion.
PLAINTIFF'S BRIEF IN RESPONSE TO DEFENDANT'S MOTION
TO STRIKE PORTIONS OF AFFIDAVITS, ETC., AND IN RESPONSE
TO DEFENDANT'S MOTION TO SHORTEN TIME - 3
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B. The Court Should Deny Farmers Motion to Shorten Time for Response to, and
Hearine of, Farmers' Motion to Strike.

. It is suggested that it ill serves the Court for Farmers to urge proceeding to argument on its
Motion for Partial Summary Judgment without full opportunity in the Court to consider the record
which ought properly be before the Court for resolution of that motion. As developed in the Fourth
Affidavit of Wilbur T. Nelson, etc., Plaintiffs' counsel has not had reasonable opportunity to address
or respond to the Motion to Strike, and given the upcoming weekend, will be additionally restricted
in use of library and other resources to present a reasoned response.
It is therefore respectfully submitted that the Court should deny the Motion to Shorten Time,
and should set both the Motion to Strike and the Motion for Partial Summary Judgment at a time in
the reasonably near future, convenient to the Court, for hearing on thos motions. Nevertheless, and
in the event that the Court should grant the Motion to Shorten Time, argument and authorities are
presented as set forth below.
C. Farmers' Motion to Strike Should be Denied in All Respects,

1. The Portions of the Affidavit of Vern E. Herzog, Jr. Which Farmers Seeks to
Strike are Appropriate Subjects of Affidavit Testimony Within the Affiant's
Knowledge.
Fanners begins with the premise that attorney Vern E. Herzog, Jr., is not "qualified" to state
that Linda Empey suffered "serious" injuries in the accident underlying the Empeys UIM claim
(Herzog Affidavit, ,r 2). Initially, the statement is one of generic description, within the competence
PLAINTIFF'S BRIEF IN RESPONSE TO DEFENDANT'S MOTION
TO STRIKE PORTIONS OF AFFIDAVITS, ETC., AND IN RESPONSE
TO DEFENDANT'S MOTION TO SHORTEN TIME - 4
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of a non-medical lay person to observe. Second, it is basically a foundational statement, predicate
to the factual statement of Farmers' denial ofUIM benefits and concealment of the character of the
controlling endorsement.
In any event, the relative "serious" character of Linda's injuries, in medical terms, has little
or nothing to do with the pending motions, including expiration of any statute of limitations.
Farmers did not deny UIM benefits on the basis of an insufficiency of Linda's damages to
'exceed the primary tortfeasor' s liability coverage; it did so on the basis of the "offset" clauses which
eliminate benefits where coverage otherwise exists (Herzog Affidavit,, 6. Exhibit B). Obviously,
had Linda's damages not exceeded Wagner's coverage, there would have been no UIM coverage in
the first instance; hence no need to rely on offset clauses. From this scenario, the Court may at least
infer that however "serious" the injuries may have been, they were at least sufficient to implicate the
UIM coverage of the Farmers policy. Equally to the point, the Court may infer from Farmers' tender
of policy limits (Second Affidavit of Wilbur T. Nelson, etc.) again that the UIM coverage was
properly invoked on the facts of the claim, regardless of how one chooses to describe the injuries.
If Farmers disputes that premise, such is a matter for responsive factual proof by affidavit, or to be
addressed at trial. It is suggested that the motion to strike the description of "serious" injuries
borders on frivolous.
Farmers next thrust is directed to Mr. Herzog's statement that Wagner was at "fault" in the
underlying accident. Again, the Court may infer from Farmers' reliance on its "offset clauses" that
the elements ofUIM coverage were present, including the requirement that Wagner be legally liable
PLAINTIFF'S BRIEF IN RESPONSE TO DEFENDANT'S MOTION
TO STRIKE PORTIONS OF AFFIDAVITS, ETC., AND IN RESPONSE
TO DEFENDANT'S MOTION TO SHORTEN TIME - 5
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for Linda's injuries; see, Endorsement El 179i, Exhibit 6B to Thayer deposition. The parallel
inference may be drawn from Farmers' tender of benefits. In any event, the issue is not controlling
to any analysis of statutes of limitations.
Farmers third quarrel is with Mr. Herzog's description of Farmers' correspondence as a
"denial" of benefits (Herzog Affidavit,

,r 6), claiming that the letter "speaks for itself," which it

certainly does. Mr. Herzog, of course, does nothing more than state his own interpretation of the
letter as denying benefits. Since the three ways to address a first party insurance claim are ( 1) allow,
and hence pay, the claim; (2) allow the claim in part only; or (3) deny the claim, it would seem that
a position of "unable to assist" expresses neither of the first two options, and therefore must
constitute a denial of benefits, since the only way an insurer normally will "assist" is by payment of
benefits.
Finally, Farmers objects to a perceived "assumption" that Farmers owed a duty to disclose
a challenge by another attorney to EndorsementE1179i (Farmers' Motion, p. 2, ,r 4). Of course, Mr.
Herzog's affidavit, at

,r 9, asserts no such assumption.

It states, as a matter of fact within his

personal knowledge, that Farmers made no disclosure as described, a fact highly relevant to
intentional concealment by Farmers of a fact equally relevant to discovery of arguably fraudulent
conduct. Whether Farmers owed a duty, in the exercise of good faith and fair dealing to its insured,
to make such a disclosure is, of course, a combined issue of fact and law to be addressed elsewhere
in this litigation.
In summary, it is respectfully submitted that the motion, insofar as it moves to strike portions

PLAINTIFF'S BRIEF IN RESPONSE TO DEFENDANT'S MOTION
TO STRIKE PORTIONS OF AFFIDAVITS, ETC., AND IN RESPONSE
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of Mr. Herzog's affidavit, addresses either trivial matters or matters not relevant to the issues
involved in Farmers' summary judgment motion based on expiration of statutes oflimitations, and
the motion to strike, as to these matters, should be denied.
2. The Copies of Extracts of Depositions of Sebring and Norville, Exhibits C and D
to the Affidavit of Wilbur T. Nelson, are not Defective for Lack of a Copy of the
Signature Page.
As Farmers correctly notes, Rule 56(e), F.R.Civ.P., insofar as relevant here, requires that
"[S]wom or certified copies of ... all papers or parts thereof referred to in an affidavit" be attached
to the affidavit. Exhibits C and D to the Affidavit of Wilbur T. Nelson precisely meet that
requirement. The plain meaning of the Rule is that it is the authenticity of the copies which is to be
sworn; the "swearing" as to the testimony is, of course, previously accomplished in the course ofthe
depostion. The copies of transcripts involved here are identified, under oath and by counsel who was
present at the deposition, as "true and correct" copies of the original documents, and the Rule
requires no more. Nevertheless, counsel \\-ill review the records of the previous case, and make
every effort to submit "signature pages" by further affidavit prior to the hearing.
3. The Depositions, or Extracts Thereof, and the Exhibits Included Therewith,
Which are Attached as Exhibits A-D to the Affidavit of Wilbur T. Nelson , and
Exhibits A and B to the Affidavit of Gary L. Montgomery are Highly Relevant to the
Factual Issues Raised by Farmers' Motion for Partial Summary Judgment.
In its Motion to Strike, pp. 3-5 at Paragraphs 7, 8 and 9, Farmers argues that the exhibits to
the affidavits of Wilbur T. Nelson and Gary L. Montgomery should be stricken because they relate
to "other claims" which are not "sufficiently similar" to the present claim to justify consideration of
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Farmers conduct in handling of these other claims. The argument is disingenuous at its best. Each
of the claims discussed involved (a) a claim for UIM benefits; (b) under Farmers endorsement
EI l 79i; (c) in which the insured met all required conditions for coverage; and (d) Farmers denied

benefits under its "offset clauses."
Farmers first asserts that the other claims are not proven to be "sufficiently similar" because
the Empeys do not have their own Endorsement E 1179i, and Farmers omitted to send one to the
Empeys' counsel. Thus, Farmers reasons that the Empeys niust find out which form of the
Endorsement as printed in varyingforms by Farmers is applicable to this claim, presumably a matter
well within Farmers• knowledge. While this can readily be accomplished by discovery proceedings,
the knoV\on printings of Endorsement El 179i are not materially different (see, Thayer Deposition,
.

.

Exhibit 6B; Norville Deposition, Exhibit 23). It is undisputed on this record that an Endorsement
El 1179i controls the Empeys' IBM benefits, in a time frame very close to the denials made in the
•

--

-

Gervais claim (1995) and the West claim (1996).

If there is any material difference in the Endorsement E1l 79i which is part of the Empeys'
policy, then Farmers, which has access to that information, is remarkably loath to disclose that
information. In summary, the claims handling under the Endorsements E 1179i in these other claims
is identical to that of the Empeys' claim, except only for an implicit but unproven suggestion that
the actual document may make some difference. 1
As noted in the Fourth Affidavit of Wilbur T. Nelson, counsel has not had the
opportunity, to review the case authorities cited by Farmers to determine whether these
authorities support Farmers' argument; hence, continuation of the hearing is requested.
1
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In its final thrust, Farmers relies on a combination of Rules 403 and 404, F. R. Evid. for the
premise that these other claims are not "admissible" for purposes of summary judgment.
Addressing, first, Fanners' argument, essentially a preemptive strike directed to trial evidence, that
prejudicial effect of these other claims outweighs probative value, it is suggested that it is not
possible for this Court to accurately evaluate these competing considerations in a motion context.
However, it seems self-evident that handling of other claims, involving functionally identical policy
provisions and handling practices, is directly relevant to Farmers' pending motions to dismiss on
grounds that statutes oflimitations have expired, on the theory that its first-party insured should have
discovered what Farmers already knew, i.e., that its Endorsement El 179i was undoubtedly
ambiguous, and the "offset clauses" unenforceable (Montgomery Affidavit, Exhibits A and B).
In this regard, some insight is provided by cases addressing "relevance" in the context of
discovery proceedings. Thus, courts have found internal policies and claims handling practices to

•

be highly relevant in actions for bad faith. In Hawkins v. Allstate Ins. Co., 733 P.2d 1073 (Ariz.
1997), the Arizona Supreme Court upheld the admission of testimony of three former Allstate
employees as to past claims and practices in the adjustment of "total loss" claims on damaged
automobiles, even extending back some 15 years before the present claim. Initially, the Court noted
that relevance requires only that the evidence alter the probability of a consequential fact; it need not
prove or disprove the fact, id. 73 3 P .2d at 1079. The Court further considered the plaintiffs burden
to establish bad faith by proof of intentional and dishonest conduct which failed to give equal and
adequate consideration to the insured's inte!ests, as well as the plaintiffs burden to prove liability

PLAINTIFF'S BRIEF IN RESPONSE TO DEFENDANT'S MOTION
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for punitive damages by proving that the insured consciously pursued a course of conduct knowing
it created a substantial risk of harm to the insured, id. at 1080. The Court concluded that the
evidence was relevant to those purposes, and with respect to the testimony of activities and practices
some 15 years old, held, id. at 1081 :
"Boettcher' s testimony was offered to show that Allstate engaged in
a conscious course of conduct, firmly grounded in corporate policy,
which denied Hawkins and countless other insureds the actual cash
value of their property. The evidence was not offered to establish any
particular conduct regarding the Hawkins claim. This testimony was
offered to explain Allstate's motive or its state of mind when dealing
vvith the Hawkins and other insureds." (Emphasis added).

In Holmgren v. State Farm Mut. Auto Ins. Co., 976 F.2d 573 (9 th Cir. 1992) the Court upheld, as
against a claim of privilege based on "opinion work product," the disclosure and admission of
internal memoranda of a claim adjustor relative to reserves established on the claim. The Ninth
Circuit, in so holding, quoted with approval from Reavis v. Metropolitan Property and Liability Ins.

Co., 117 F.R.D. 160, 164:
"In a bad faith insurance claim settlement case, the 'strategy, mental
impressions and opinions of [the insurer's] agents concerning the
handling of the claim are directly at issue.' "
Here, the denials are generic as to all claims, and after July, 1995 are done with express knowledge
of the probable ambiguity of the endorsement. The "strategy" and course of conduct by Farmers'
claims adjusters are directly impacted by its knowledge, and facts are plainly relevant to the
likelihood that an insured will or will not discover.
From the foregoing analysis, it is seen that Rule 404, F.R. Evid., does not preclude
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consideration of other claims in evaluating issues of whether the Ernpeys, or their counsel should
have "discovered" that they had a valid claim under the policy. Evidence of other acts is plainly
admissible to prove, e.g., knowledge, which was presented to Farmers in the handling of the Gervais
claim some two months before its denial of the Empeys' claim; Rule 404(b), F. R. Evid .. It is
equally admissible to prove motive or plan, e.g., to conceal or withhold facts or documents which,
if provided, would give the insureds notice of a viable claim; id. At minimum, this evidence of other
claims, for purposes of the pending motions to dismiss based on statutes of limitations, is relevant
to the factual issues of whether Farmers had knowledge and motive to take actions which would
conceal from its own insured the possibility of a viable claim, hence prevent the insured from
"discovery" of facts constituting a cause of action.

IV.
CONCLUSION

For the foregoing reasons, it is respectfully submitted that:
1. The motion to shorten time required for hearing should be denied;
2. The motion to strike should be denied; or alternatively
3. The motion to strike, and the motion for partial summary judgment which it directly
impacts, should be continued to a later date for hearing, with opportunity for further briefing.

II/
I II

PLAINTIFF'S BRIEF IN RESPONSE TO DEFENDANT'S MOTION
TO STRIKE PORTIONS OF AFFIDAVITS, ETC., AND IN RESPONSE
TO DEFENDANT'S MOTION TO SHORTEN TIME - 11

000838

&..I

l

•

r

Case 4:00-"'#8-BLW Document 39

Filed . 4

Page 12 of 12

.ir

Respectfully submitted this ~ a y of June, 2001.

MARCUS, MERRICK & MONTGOMERY LLP
Gary L. Montgomery

Attorneys for Plaintiffs
Steven H Empey and Linda J. Empey

CERTIFICATE OF SERVICE

I certify that on the / ~ day of June, 2001 I caused a true and correct copy of the foregoing
Plaintiffs' Brief in Response to Defendant's Motion to Strike Portions of Affidavits, Etc. to be
transmitted by the method indicated below, with postage or other charges prepaid, and addressed or
otherwise directed to, the following:
JEFFREY A. THOMSON
ELAM & BURKE, P.A.
Key Financial Center, 10th Floor
P.O. Box 1539
Boise, ID 83701

HAND DELIVERY
)( U.S. MAIL
OVERNIGHT MAIL
_x. TELECOPY (FAX)
(208) 384-5844
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WILBURT. NELSON
Attorney at Law
8917 Springhurst Drive
Boise, ID 83704
Telephone (208) 378-9301
Idaho State Bar No. 1263
GARYL.MONTGOMERY
MARCUS, MERRICK & MONTGOMERY LLP
12466 Ramblin Rose Drive
Boise, ID 83713-0011
Telephone: (208) 378-8882
Facsimile: (208) 378-0045
Idaho State Bar No. 1332

Attorneys for Plaintiffs
Steven H Empey and Linda J. Empey
IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF IDAHO

STEVEN H. EMPEY and LINDA J.
EMPEY, husband and wife,
Plaintiffs,
w.

FARMERS INSURANCE COMPANY
OF IDAHO, a stock insurance company,
Defendant
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)
)
)
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SECOND AFFIDAVIT OF WILBURT.
NELSON - RE: DEFENDANT'S MOTION
DISMISS PURSUANT TO RULE
12(b)(l), filed DECEMBER 4, 200()
and
RE: DEFENDANT'S MOTION TO STRIKE
PORTIONS OF AFFIDAVITS OF VERNE.
HERZOG, JR., GARY L. MONTGOMERY
AND WILBURT. NELSON, filed
May 30, 2001
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)
) ss.
)

Affiant, Wilbur T. Nelson, first being duly sworn upon oath, deposes and says:
1. I am one of counsel for the Plaintiffs in the above entitled and styled action, and make this
affidavit in opposition to Defendant's Motion to Dismiss Pursuant to Rule 12(b)(I), filed herein on
or about December 4, 2000, and have personal knowledge of the matters of fact set forth herein.
2. Farmers has heretofore filed in this action its Motion to Dismiss Pursuant to Rule 12(b)( 1).
That motion was premised on a contended failure of the Complaint to adequately allege an amount
in controversy in excess of $75,000, as required for federal diversity jurisdiction by 28 U.S.C. §
1332(a), or alternatively, that it appeared to legal certainty on the pleadings and record that the claim
was, in actuality, for a lesser amount. On or about March 7, 2001, after the conclusion of briefing
on Defendant's motion, I received a letter communication from counsel for Farmers Insurance
Company. That letter, attached as Exhibit A hereto, and incorporated by reference herein, was
postured as a tender of the policy limits ofthe underinsured motor vehicle coverage under Policy No.
75 12445 36 99, alleged in the Complaint as the policy maintained by the Plaintiffs with Farmers
Insurance Company.
4. Exhibit B hereto, and incorporated by reference, herein is a true and correct copy of the
check which accompanied Exhibit A, the letter from Farmers counsel.

II I
Ill
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Dated this ~ a y of June, 2001.

Wilbur T. Nelson

Subscribed and sworn to before me this

/d,

day of June, 200 I.

~~
Notary Public for Idaho
Residing at Boise, Idaho
Commission Expires:

t!Jc,L-, t?,J :J IJtJ /
I
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CERTIFICATE OF SERVICE

~r

I certify that on the _0ay of June, 2001 I caused a true and correct copy of the foregoing
Second Affidavit of Wilbur T. Nelson, Etc., to be transmitted by the method indicated below, with
postage· or other charges prepaid, and addressed or otherwise directed to, the following:

JEFFREY A. THOMSON
ELAM & BURKE, P.A.
Key Financial Center, 10th Floor
P.O. Box 1539
Boise, ID 83701

HAND DELNERY

_x_ U.S. MAIL
OVERNIGHT MAIL

_x_ TELECOPY (FAX)
(208) 384-5844
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ELA.1\1 & BURKE
A Professional Association
ATTORNEYS AND COUNSELORS AT LAW
Established ln I 928
KEY FINANCIAL CENTER
702 WEST IOAHO
POST OFFICE 90X 1539
BOISE, IOAHO 83701

JEFFREY A. THOMSON

TELEPHONE
2015.343.5454
FACSIMILE
208-384-5844

March 5, 2001
CERTiFIED MAIL
RETURN RECEIPT REQUESTED
Stephen and Linda Empey
c/o Wilbur T. Nelson
Attorney at Law

8917 Springhurst Drive
Boise, Idaho 83704

RE:·

Empey v. Farmers Ins. Co. ofIdaho
E&B No. 2-9977

Dear Mr. and Mrs. Empey:
Farmers Insurance Company ofldaho ("Farmers") has asked me to fotward to you the
.enclosed check in the amount of $84,129.44 which represents an unconditional tender of the
P.Olicy limits of the underinsured motor vehicle covera e under"Folic No. 75
($ ,0 0.00 us mterest from the date of the accident throu the date of this
er
($34,129.44). The payment o policy limits plus interest does not in any respect constitute an
admission at liability on the part of Farmers nor should it be considered a waiver of any rights by
Farmers. Fanners expressly reserves all rights conferred upon it by the above reference policy of
i.nsuranc.~ ~ well as any rights available by statute or co:mnion law.
·

9

Very truly yours,
ELAM & BL1RXE
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF IDAHO

STEVEN H. EMPEY and LINDA J.
EMPEY, husband and wife,

)
)
)

Plaintiffs,

)

vs.

Case No. 00-0448-E-BLW

)
)

ORDER DIRECTING FILING
OF DOCUMENTS UNDER SEAL

)

FARMERS INSURANCE COMPANY
OF IDAHO, a stock insurance company,

)
)

Defendant

)

)

The Plaintiffs having filed their Motion for Order Directing Filing of Documents Under Seal
herein, and the Court being advised in the premises and good cause appearing:
IT IS THEREFORE ORDERED that the following documents, submitted for filing under
seal on May 23, 2001, viz.:
Affidavit of Gary L. Montgomery, with attached Exhibits A and B;
Affidavit of Wilbur T. Nelson, with attached Exhibits A, B, C, and D; and
Plaintiffs' Response Brief to Defendant's Motion for Summary Judgment filed
May 4, 2001;

ORDER DIRECTING FILING OF DOCUMENTS UNDER SEAL - 1
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shall, in order to protect the interests of the parties herein, be filed by the Clerk of the Court under
seal, and that the same be held under seal, to be disclosed only to the Court and its staff, counsel for
the parties. and otherwise only as the Court may hereafter direct; and
IT IS FURTHER ORDERED that other matters and documents submitted by either of the
parties, when marked with legends substantially in the form described in Plaintiffs' Notice of
Submission of Documents for Filing Under Seal and Motion for Order Directing Filing Under Seal,
shall be similarly received and filed under seal, with similar restrictions upon disclosure thereof,
without further individual Ordeho~~e Court.
Dated this

4-ffe day of~001.

Judge
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the
of Idaho
2001

**CLERK'S CERTIFICATE OF MAILING**
Re:

4:00-cv-00448

I certify that a copy of the attached document was mailed to the
following named persons:
Wilbur T Nelson, Esq.
8917 Springhurst Dr
Boise, ID 83704
Gary L Montgomery, Esq.
MARCUS MERRICK & MONTGOMERY
12466 W Ramblin Rose Dr
Boise, ID 83713-0011
Jeffrey A Thomson, Esq.
ELAM & BURKE

PO Box 1539
Boise, ID 83701-1539

Cameron S. Burke, Clerk

/a'{kJJ

Date: t;t, I

I

BY:d~
(Deputylerk)
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WILBURT. NELSON
Attorney at Law
8917 Springhurst Drive
Boise, ID 83704
Telephone (208) 378-9301
Idaho State Bar No. 1263
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CLERK

IDAHO

GARYL.MONTGOMERY
MARCUS, MERRICK & MONTGOMERY LLP
12466 Ramblin Rose Drive
Boise, ID 83713-0011
Telephone: (208) 378-8882
Facsimile: (208) 378-0045
Idaho State Bar No. 1332

Attorneys for Plaintiffs
Steven H Empey and Linda J. Empey
IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF IDAHO

STEVEN H. EMPEY and LINDA J.
EMPEY, husband and wife,
Plaintiffs,
vs.

FARMERS INSURANCE COMPANY
OF IDAHO, a stock insurance company,
Defendant

)
)

)
)
)
)
)
)
)
)
)

Case No. 00-0448-E-BLW
PLAINTIFFS' SUPPLEMENTAL BRIEF
IN RESPONSE TO DEFENDANT'S
MOTION TO STRIKE, etc., filed May 30,
2001
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I.
INTRODUCTION

In this litigation, the Defendant Farmers Insurance Company ofldaho had filed, inter alia,
its motion for partial summary judgment, based on its theories that statutes oflimitations had expired
as to all of the Empeys's claims except those sounding in contract. The Plaintiffs made timely
response to the motion, including in their response certain affidavits of Gary L. Montgomery and
Wilbur T. Nelson. These affidavits presented with the exhibits attached, as more fully developed
in the briefing in opposition to the motion for partial summary judgment, demonstrated among other
matters that Farmers had known, some two months prior to its denial of the Empeys' claim, that its
critical Endorsement E 1l 79i (withheld by Farmers from Empeys' former counsel who had requested
"the policy"), and which controlled the Empeys' claim, was patently ambiguous.

-

The affidavits ofMontgomery and Nelson, with the attachments thereto, showed conclusively
that Farmers had been told in July, 1995, in a comprehensive analysis of Endorsement E1179i, and
in the context of a claim made by Tim and Diana Gervais, that the endorsement was ambiguous, and
the "offset" clauses upon which Farmers relied were inapplicable and unenforceable. Farmers settled
the Gervais claim. Notwithstanding the settlement of the Gervais claim, Farmers continued to assert
the validity of its "offset" clauses, and deny benefits to its insureds on the basis of those provisions,
until 1998. It did so as to the Empeys' claim in September, 1995, virtually simultaneously with its
settlement of the Gervais claim, and Farmers does not dispute this sequence of events.
The Montgomery and Nelson affidavits show the facts outlined above. They _show more.
The Nelson affidavit includes as exhibits several depositions constitutin

f

Farmers' claims personnel, all of which acknowledge that Farmers, despite its knowledge of
ambiguity in Endorsement El 179i, and despite its settlement of the Gervais claim, continued to
PLAINTIFF'S SUPPLEMENT BRIEF IN RESPONSE TO
DEFENDANT'S MOTION TO STRJKE, ETC., filed May 30, 2001 - 2
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assert the validity of its "offset" clauses, and deny benefits on that basis, as to the Empeys in
September, 1995 and one Bobby West in I996 and 1997. 1
Faced with these affidavits, and unable to dispute the truth of the matters set forth in those
affidavits, Farmers filed a motion, two business days before hearing on its Motion for Partial
Summary Judgment, to strike the affidavits on various technical grounds. 2 Farmers also filed its
Motion to Shorten Time Required for Hearing. Plaintiffs' counsel responded, insofar as possible,
Vvithin the available time, and alternatively moved the Court to deny Farmers' Motion to Shorten
Time, and to continue hearing on Farmers' Motion for Partial Summary Judgment, in order to permit
Plaintiffs a reasonable opportunity to respond to the belated Motion to Strike, etc. At the time of oral
argument on June 4, 2001, this Court granted declined to shorten time, and granted to Plaintiffs the
time provided by F.R.Civ.P. and D. Id. L.R.Civ. in which to respond more fully to the motion to
strike affidavits.

II.
AUTHORITIES AND ARGUMENT

A. Introduction to Areument.

As noted in prior briefing, Farmers' Motion to Strike was directed in "shotgun" fashion to
every substantive factual statement or document contained in Plaintiffs' affidavits filed in response

1The

-

de ositions at issue here were taken in the West litigation, in the Distric

also moved to strike certain portions of the affidavit of Vern E. Herzog, Jr., the
Empeys' counsel in 1995 at the time of denial of their claim. The matters raised as to Mr.
Herzog's affidavit were addressed in the Plaintiffs' response filed and served June l, 2001, to
which the attention of the Court is invited, and are not repeated here.
2Fanners
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to Farmers' Motion for Partial Summary Judgment. The petty quarrels presented as to Mr. Herzog' s
affidavit are adequately addressed in the response filed June 1, 2001, supra, p. 3, n.2. This
supplemental brief, therefore, addresses

B. The Copies of Extracts of Depositions of Sebring and Norville, Exhibits C and D to
the Affidavit of Wilbur T. Nels- on, are not Defective for Lack of a uCopy of the Signature
Page.
Farmers' argument is premised on the concept that a non-moving party seeking to avoid
summary judgment must present evidence in a form admissible at trial, a concept rejected by decided
authority; Celotex Coq,. v. Catrett, 477 U.S. 1417, 425, 106 S.Ct. 2248, 2253, 91 L.Ed. 2d 265
(1986); IBP. Inc. v. Mercantile Bank ofTopeka, 6 F.Supp.2d 1258, 1263 (D. Kan. 1998).3 ltis true,
however, that documents presented in summary judgment proceedings must be "authenticated," i.e.,
either "sworn" or "certified" as required by Rule 56(e), F.R.Civ.P.
In the instant case, the extracted deposition transcripts of Peter Sebring and Larry No~U~
are authenticated under oath by the affidavit of counsel as true and correct copies of the originals. 4
Presumably, if Farmers disputes, e.g., that the depositions were taken, that the witnesses were
Farmers' employees, or that the transcripts are accurate, they would have filed countering affidavits. 5

to Farmers' general practices and policies in administering its "offset" clauses to deny
UIM claims during 1995-1998, the testimony of any of these witnesses would be admissible at
trial as admissions of a party-opponent; Rule 801, F.R.Evid.
3As

4

Use of relevant extracts is at least permitted, if not required, by D. Idaho L. Civ. R. 5.5.
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C. The Depositions, or Extracts Thereof, and the Exhibits Included Therewith, Which

are Attached as Exhibits A-D to the Affidavit of Wilbur T. Nelson, and Exhibits A and
B to the Affidavit of Gary L. Montgomery do not Constitute Impermissible "Other
Acts" Evidence.
As noted in Plaintiffs' Response filed June 1, 2001, Farmers argues in its Motion to Strike,
pp. 3-5 at Paragraphs 7, 8 and 9, that the exhibits to the affidavits of Wilbur T. Nelson and Gary L.
Montgomery should be stricken because they relate to «other claims" which are not "sufficiently
similar" to the present claim to justify consideration of Farmers conduct in handling of these other
claims. The factual parallels of these prior claims to the Empeys' claim are developed in Plaintiffs'

.,...

Response t~Motion to Strike, etc., ~ 0 1 , and in Plaintiffs' Brief in Response to
'·

Defendant's Motion for Partial Summary Judgment served May 23, 2001, to which the attention of
the Court is respectfully invited, and those arguments are not repeated in detail here. It is sufficient
to observe that in each of the Gervais, Empey and West claims, Farmers denied benefits solely on
the basis of the primary tortfeasor' s liability coverage and its invalid "offset" clauses, without regard
to other individualized facts of any of the claims. In the Empey and West claims, it did so while on
explicit knowledge that these offset clauses were either ambiguous or legally inapplicable. Thus,
for purposes of the issues in this case, the parallel claims are not just "similar," but for purposes of
Farmers' conduct, are absolutely identical.
Given the opportunity to review the case authorities cited in Farmers' Motion to Strike, etc.,
it is seen that nothing in those cases supports a contention of significant dissimilarity as among the

.

three claims in which Farmers denied UIM benefits on the basis of its "offset" clauses, or that
"prejudice" to Farmers outweighs the probative value of the Gervais and West claims as evidence.
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As noted in prior briefing, in Hawkins v. Allstate Ins. Co., 733 P.2d 1073 (Ariz. 1997), upon which
Farmers attempts to rely, the Court upheld evidence of similar practices in "total loss" claims as far
back as 15 years prior to the current claim, as relevant to motive and state of mind of the insurer, for
purposes of proving bad faith. State v. Nichols, 124 Idaho 651,655, 862 P.2d 343 (Ct. App. 1993),
is oflittle help. There, the Idaho Court of Appeals upheld admission of evidence of a prior robbery,
as relevant to identity of the defendant as perpetrator of the current robbery. Here, of course,
Farmers is "earmarked" indisputably as involved in the three claims here involved, and many more,
by admission of its own claims representatives.
Neither is Johnson v. Colt Industries Operating Corp., 797 F.2d 1530, 1532 {10th Cir. 1986)
of great assistance, except for its statement of the "substantial similarity" requirement of other acts,
not seriously disputed here. In Johnson, the Court expressly acknowledged that a prior event of
"drop-firing" of a handgun was relevant, but disapproved presenting of the evidence in the form of
a judicial opinion. Similarly, inJanks v. TDC Management Corp., Inc., 21 F.3d436, 439-440 (D.C.
Cir. 1994), the Court, in applying the "substantial similarity" rule, found prior acts of possible greed
or exploitation of subcontractor to not be sufficiently similar to the events of overt fraud and
misrepresentation to warrant admission under Rule 404, F.R.Evid. Here, of course, the conduct of
Farmers as to each of Gervais, Empey and West was absolutely identical, and on identical grounds.
Moore v. American United Life Ins. Co., 197 Cal. Rptr. 878, 886-887 (Cal. App. 3 Dist.
1984) is actually supportive of the utilization here of evidence of other claims in close temporal
proximity to the Empy's claim, to demonstrate the existence of factual issues as to Farmers
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knowledge, and concealment from its insureds, of matters which would cause their UIM claims to
be entirely valid. In Moore, the Court expressly upheld admission of evidence of a routine practice
of obtaining misleading opinions from physicians. Moreover, the Court held that absolute identity
of policy language was not required, where the policies were subject to the same definitional legal
standard; id. 197 Cal. Rptr. at 888. Here, of course, any difference between the known "printings"

-

of Endorsement El 172i is minimal, if any significant difference exists at all; compare, Thayer
Deposition, Exhibit 6B; Norville Deposition, Exhibit 23. If the actual endorsement which applies
to the Empey claim, admittedly an Endorsement El 179i, is significantly different, then Farmers is
surprisingly reluctant to disclose any such difference.
Bunion v. Allstate Insurance Company. 502 F.Supp. 340, 341-342 (E.D. Pa. 1980), upon
which Farmers relies, is also clearly distinguishable. There, the insurer sought to introduce prior
insurance claims, but with no facts suggesting fraudulent conduct by the insured. The Court rejected
those claims as having no foundational similarity to the current claim, holding that "claims" of
themselves were not sufficient indicia of fraudulent conduct to justify admission. Here, of course,
the policy provisions, and Farmers' reasons for denial are all the same in each claim- indeed, other
factual similarities of the claims have no particular significance to Farmers' conduct, because
Farmers simply did not, for purposes of denying benefits, evaluate any facts of underlying liability
or extent of damages. If the primary tortfeasor's coverage equalled or exceeded nominal policy
limits of Farmers UIM coverage, then Farmers very simplistically looked no further. As noted
previously the reasons for denial of benefits are generic as to all claims, and after July, 1995 were
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done with express knowledge of the probable ambiguity of the endorsement.

III.
CONCLUSION
For the foregoing reasons, it is respectfully submitted that:
1. The extracted deposition transcripts of Sebring and Norville are properly authenticated,
i.e., "sworn."
2. The handling by Farmers of the Gervais and West claims is identical, both in Farmers
application of policy provisions and the policy provisions themselves, and the handling of these
claims is highly relevant to Farmers knowledge, and concealment, of flaws in its policy provisions
and claims handling practices, which are facts in issue for purposes of expiration of the statutes of
limitations for fraud, bad faith, and negligent infliction of distress.

":"'-=~------------------

It is therefore respectfully submitted that the Motion to Strike, etc., should be denied.
Respectfully submitted this~ day of June, 2001.

MARCUS, lvlERRICK & MONTGOMERY LLP
Gary L. Montgomery
Attorneys for Plaintiffs
Steven H Empey and Linda J. Empey
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CERTIFICATE OF SERVICE
I certify that on the 25 th day of June, 2001 I caused a true and correct copy of the foregoing

Plaintiffs' Brief in Response to Defendant's Motion to Strike Portions of Affidavits, Etc. to be
transmitted by the method indicated below, with postage or other charges prepaid, and addressed or
otherwise directed to, the following:
JEFFREY A. THOMSON
ELAM & BURKE, P.A.
Key Financial Center, 10th Floor
P.O. Box 1539
Boise, ID 83701

HAND DELIVERY

_x_u.s. MAIL
_

OVERNIGHT MAIL
TELECOPY (FAX)
(208) 384-5844
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Attorneys for Defendant Farmers Insurance
Company ofIdaho
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO,
Plaintiff,

v.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

Case No. CV-OC-2013-08697

DEFENDANT FARMERS INSURANCE
COMPANY OF IDAHO'S COMBINED
REPLY AND OPPOSITION TO
PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT CONCERNING
UNFORCEABILITY OF OFFSET
CLAUSE

_Defendant, Farmers Insurance Company of Idaho, by and through its attorney of
record, Gjording Fouser, PLLC, respectfully submits its Reply in Support of Defendant's
Motion for Partial Summary Judgment and Opposition to Plaintiff's Motion for Summary
',

Judgment.
Plaintiff failed to notice her Motion for Summary Judgment in compliance with Rule
56(c) and provide twenty-eight (28) notice prior to the hearing. As Plaintiffs Motion for
(!'
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Summary Judgment is substantially similar to Defendant's properly noticed Motion for
Partial Summary Judgment, Defendant does not object to Plaintiffs Motion to Shorten
Time on Plaintiffs Motion for Summary Judgment.
ARGUMENT

I.

PLAINTIFF'S CAUSE OF ACTION IS BARRED BY THE DOCTRINE OF RES
JUDICATA. .

The doctrine of res judicata plainly bars Plaintiffs second attempt _to obtain
additional contractual damages from Farmers when a final judgment against Farmers has
already been entered on the amount of damages Farmers owes Plaintiff under the contract
language.

Summary judgment should be entered in Defendant's favor. In opposing

Defendant's Motion for Partial Summary Judgment, Plaintiff argues that res judicata only
applies to those claims "actually" decided in the arbitration. Plaintiff further argues that
because the unenforceability of the "off-set" or "set-off' clause was not actually decided by
the arbitrator, the d?ctrine of res judicata cannot bar such claims.
Of initial significance, in this case, there seems to be a great deal of confusion
regarding the terms "off-set" and "set-off' in Plaintiffs policy of insurance issued by
Farmers. First, the Department of Insurance advisory memorandum on acceptable UIM
'
policies in Idaho refers to a "differences
in limits" or an "off-set" policy which is identical to

the language of the "Limits of Liability" clause in the Farmers policy. See Exhibit Fto the·
Declarat~on of Jon Steele in Support of Plaintiffs Motion for Summary Judgment. On the
other hand, in Farmers Ins. Co. v. Talbot the Idaho Supreme Court refers to the "Other
Insurance" paragraph 2 in Farmers policy in that case as a "set-off' clause. Farmers Ins.
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Co. v. Talbot, 133 Idaho 428, 430, 987 P.2d 1043, 1045 (1999). Of significance, as discussed

below, the Farmers policy issued to Talbot was not the same policy as the Farmers policy
issued to Plaintiff Cedillo, even though both the Talbot and Cedillo policies contained
Endorsement Ell 79 and the "Other Insurance" paragraph 2 "set-off' clause.
Plaintiffs Petition (Complaint) references both the "off-set" and "set-off' clauses
being unenforceable in Endorsement Ell 79i, but fails to cite any actual policy language.
Additionally, adding to the confusion, Arbitrator Clark in his Final Award refers to the
"Limits of Liability" clause in Farmers policy, but mistakenly calls it the "set-off' clause.
Farmers insurance policy issued to Plaintiff generally establishes the existence of
underinsured motorist coverage in Endorsement Ell 79i in the following clause:
We will pay all sums which an insured person is legally entitled to recover as
damages from the owner or operator of an UNDERinsured motor vehicle because of
bodily injury sustained by the insured person.
See Exhibit 1 to Affidavit of Counsel filed on October 16, 2015.

The Limits of Liability/difference in limits/off-set policy provision located in
Endorsement E 1179i outlining the amount of underinsured motorist policy benefits
available is as follows:l

In Plaintiffs brief, counsel argues that the opening clause in the body of Plaintiff's insurance policy
on page 3 establishes that Farmers, without any limitations, "will insure you for the coverages and
the limits of liability shown in the Declarations of this policy. Importantly, Plaintiff fails to include
the whole opening paragraph, which is as follows:

,1

,

We agree with you, in return for your premium payment, to insure you subject to all terms of
this policy. We will insure you for the coverages and limits of liability shown in the
Declarations of this policy.
See page 3 of Exhibit 1 to Affidavit of Counsel filed on October 16; 2015. (Emphasis added.)
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a. Our liability under the UNDERinsured Motorist Coverage cannot exceed the
limits of the UNDERinsured Motorist Coverage stated in this policy, and our
maximum liability under the UNDERinsured Motorist Coverage is the lesser of:
1. The difference between the amount paid in damages to the insured person

by and for any person or organization who may be legally liable for the
bodily injury, and the limit of UNDERinsured Motorist Coverage; or
2. The amount of damages established but not recovered by any agreement,
settlement, or judgment with or for the person or organization legally
liable for the bodily injury.
See Exhibit 1 to Affidavit of Counsel .iled on October 16, 2015.

The "OTHER INSURANCE" section, paragraph 2/set-off clause in Endorsement Ell 79i
reads as follows:
"The amount of UNDERinsured motorist coverage we will pay shall be reduced by
the amount of any other bodily injury coverage available to any party held to be
liable for the accident."

Id
While the involved terms of the policy are not important to the issue of res judicata,
given the confusion, clarification appeared necessary at the outset. Under the doctrine of
res judicata, Plaintiffs generic and general analysis fails because it does not properly
address Idaho's case law on the doctrine of res judicata. In 2014, the Idaho Supreme Court
clarified the "same claim" prong of res judicata in a legal malpractice action.

Taylor v.

Riley, 157 Idaho 323, 336 P.3d 256 (2014). In Taylor, the Court stated the issue is not

Additionally, Endorsement Ell 79i expressly states:
This endorsement is part of your policy. It supersedes and controls anything to the contrary.
Accordingly, the Limits of Liability provision in Endorsement Ell 79i must be read to supersede any
general opening statement as to amount of coverage offered by the policy.
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simply whether two identical claims are involved. Taylor, _157 Idaho at 332. Rather, "[a]
cause of action can be barred by a prior adjudication even though the theory of liability and
supporting evidence differ from the cause of action actually litigated in the prior lawsuit.''.

· Id Of significance, in Taylor, the Idaho Supreme Court instructed that the key issue in the
"same claim" analysis under the doctrine of res judicata was whether both lawsuits arose
out of the same transaction or series of transactions. Id at 333 .
. In Taylor, the basis of Mr. Taylor's alleged claims in Taylor v. Babbitt (the first

lawsuit) was his failure to be paid the sums owing for the redemption of his stock due, in
part, to the conduct of the defendants in represent~ng their respective clients.

Id He

sought to recover damages against the defendants, including Richard Riley, based upon
their conduct that allegedly prevented him from obtaining the sums he was due under the
_$6 million promissory note. Id In Mr. Taylor's second lawsuit, Taylor v. Riley, he sought to
recover damages for Mr. Riley's allegedly negligent conduct that prevented Mr. Taylor from
being able to recover the sums he was due for the redemption of his stock. Id. In the
second lawsuit, Mr. Taylor was seeking the same damage as the first lawsuit, just alleging
a different theory of liability. Id
Mr. Taylor's second lawsuit against Mr. Riley was barred by the doctrine of res
judicata. Id , Specifically, the Court in Taylor held that Mr. Taylor was required to raise
every matter "which might and should have been litigated" in his first suit seeking sums
owing for the redemption of his stock, including any claim for negligence/legal malpractice
he ·may have had against Mr. Riley for documents prepared as part of the stock redemption
agreement.

Id (Emphasis added.) Said differently, under the doctrine of res judicata,
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claim preclusion is not limited to the theories that were actually litigated in the prior
lawsuit. · In explaining its holding, the Taylor Court noted the doctrine of res
judicata reflects the expectation "that entire controversies will be presented and
that all relevant material will be produced" prior to entry of a final judgment on a
matter. Id See also Ramseyer v. Ramseyer, 98 Idaho 554, 556, 569 P.2d 358, 360

(1977).
In this case, after receiving and collecting on a final judgment against Farmers for
established contractual damages under her underinsured motorist policy, Plaintiff is now
asking to Court to hold that she is. actually entitled to additional contractual damages.
Specifically, Plaintiff alleges she is entitled to more damages than provided for by the
December 10, 2013 final judgment because Endorsement Ell 79i is either unenforceable or
Endorsement Ell 79i was wrongly applied by the arbitrator.

r

Here, like Reed Taylor did in Taylor, Plaintiff is attempting to improperly assert a
claim for damages that should have been previously raised and litigated prior to the entry
of final judgment on the amount of contractual damages and other damages (prejudgment
interest, etc.) owed by Farmers. Said differently, under Idaho law, Plaintiff cannot obtain a
final judgment on contractual damages and then after entry of that judgment proceed to
t

ask the court to re-evaluate the amount of contractual damages she claims she is owed. 2

2

Strangely, Plaintiff ~gues that Farmers is barred from obtaining summary judgment on the
doctrine of res judicata because Farmers did not raise the defense of "Limits of Liability" in its
Answer. Currently, Plaintiff alleges that the off-set and set off provisions in Farmers policy of
insurance are unenforceable and seeks additional contractual damages. "Limits of Liability" is not a
defense. It is just a portion of the policy of insurance that Plaintiff now claims is unenforceable. Said
differently, enforceability of the policy is Plaintiffs cause of action, not Defendant's. Additionally,
\
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The amount of damages owed by Farmers to Plaintiff under the policy of insurance
was the central issue submitted to arbitration. It is undisputed that the nature of the
dispute arbitrated involved the amount of damages for bodily injuries arising out of a motor
vehicle accident in Ada County in May of 2008 owed to Plaintiff by Farmers arising solely
out of the insurance contract issued to Plaintiff by Farmers. See Exhibit 6 (Pre Hearing
Order No. 1 re Scheduling, paragraph 3) to Defendant's Affidavit of Counsel in Opposition
to Plaintiffs Motion for Summary Judgment. Specifically, in this case, "the dispute was
submitted to binding arbitration pursuant to the arbitration clause in the insurance policy
issued by the Respondent and by agreement of the parties through their respective legal
See Exhibit 6 (Pre Hearing Order No. 1 re Scheduling, paragraph 4) to

counsel."

Defendant's Affidavit of Counsel in Opposition to Plaintiffs Motion for Summary
Judgment. 3
In relevant part, the arbitration clause in Farmers insurance policy provides, "if an
,.

insured person and we do not agree (1) that the person is legally entitled to recover
damages from the owner or operator of an underinsured motor vehicle or (2) as to the
amount of payment under this part, either that person or we may demand the issue be
determined by arbitration." See page 8 of Exhibit 1 to Defendant's Affidavit of Counsel in
Support of Motion for Partial Summary Judgment filed on October 16, 2015.

The

Defendant did allege in its Answer that Plaintiff was barred from pursing her unenforceability cause
of action. See Defendant's Ninth Affirmative Defense.
3

In issuing its Memorandum Decision and Order on Motions on Arbitration Award, this Court also
affirmed that Plaintiffs underinsured motorist claim "was ultimately submitted to binding
arbitration pursuant to the agreement to arbitrate contained in the insured policy." Me111orandu111
Decision and Order on Motions on Arbitration Award, p.2.
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arbitration clause in the insurance policy further provides [u]nder Part II, the policy
provides "the arbitrator shall determine ... the amount of payment under this part as
determined by this policy." Id
Additionally, prior to the arbitration, Farmers counsel, Jeff Thomson specifically
raised the issue that pursuant to arbitration clause in the policy, that the arbitrator, after
entering his interim award, shall "apply these contractual terms" and determine the
')

amount of payment under the underinsured motorist policy. See Exhibit 7 to Defendant's
Affidavit of Counsel in Opposition to Plaintiff's Motion for Summary Judgment.
Moreover, the parties stipulated the arbitrator could "apply" En.dorsement Ell 79i in
Farmers policy of insurance in reaching his final award on damages/amount of payment
under the underinsured motorist policy, but that the arbitrator could not address the issue
of the enforceability of Endorsement E 1 l 79i.

See Exhibit K (Second Stipulation in

Arbitration, dated April 5, 2012 and April 4, 2012) to the Declaration of Jon Steele.
Additionally, contrary to Plaintiff's argument, Arbitrator Clark did address the
amount of coverage or the limits of liability provided by Farmers policy of insurance,
including coverage under Endorsement Ell 79i, in calculating Plaintiffs ultimate damage
award. Arbitrator Clark stated in his Final Award "[t]he policy of insurance at issue in the
set-off clause provides the amount owed to Claimant under the UIM coverage is the amount
of damages established but not otherwise recovered from the person legally liable for the
bodily injury." In fact, Arbitrator Clark did utilize the "Limits of Liability'' language in
determining his final award. See Exhibit 4 (Arbitrator's Final Award, p. 3 and 11-12) to
Defendant's Affidavit of Counsel in Support of Motion for Partial Summary Judgment.
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Additionally, as noted by Arbitrator Clark in his Final Award, "while the Claimant
(Plaintiff) has asserted that this set-off clause is not enforceable and should not be applied
by the arbitrator, the Arbitrator is not persuaded that the rationale of the court in Talbot v.

Farmers, 133 Idaho 428, 987 P.2d 1043 (1999) is applicable in this case because the facts of
this case are distinguishable from those in Talbot." See Exhibit 4 (Arbitrator's Final Award,
p. 11-12) to Defendant's Affidavit of Counsel in Support of Motion for Partial Summary
Judgment.
Clearly, not only the amount of damages incurred by Plaintiff, but also the amount
of contractual damages owed to Plaintiff under her Farmers policY: of insurance was decided
by Arbitrator Clark. Moreover, the contractual damages owed under the policy of insurance
were a part of the final judgment entered against Farmers in December of 2013.
As the Court is aware, Plaintiff requested that a final judgment be entered against
Farmers. Plaintiff requested a final judgment for money she could contractually recover
under the policy of insurance without seeking a judicial determination on her claim that
she should receive an additional $105,000 in contractual damages because of the alleged
unenforceability of the "set-off' provision. Ultimately, a final judgment was entered against
Farmers on December 10, 2013 for the contractual damages owed to Plaintiff under her
policy.
Here, under the doctrine of res judicata "same claim" analysis both of Plaintiffs
claims arise out of the same transaction - what amount of money Plaintiff was entitled to
be paid by Farmers Ins. based on her contractual underinsured motorist policy. Like Mr.
Taylor, Plaintiffs current claim should be barred because she should have brought and
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receive judicial determination on all claims related to the amount of money she was owed
by Farmers under the contract of insurance in district court prior to obtaining a final
judgment against Farmers in December of 2013.
In sum, Plaintiff should not be allowed to get two bites of the proverbial apple and
take two runs at the amount of contractual damage she alleges she is entitled to under the
contract of insurance. Accordingly, under Idaho law, Plaintiff should now be barred from
seeking additional contract damages allegedly arising from an unenforceable policy
provision.
II.

THE POLICY OF INSURANCE ISSUED TO PLAINTIFF IS UNAMBIGUOUS AND
ENFORCEABLE. PLAINTIFF'S CLAIM OF UNENFORCEABILITY OF THE
POLICY IS NOT MERITORIOUS AND, AS A MATTER OF LAW, SUMMARY
JUDGMENT SHOULD BE ENTERED IN FAVOR OF DEFENDANT.
To the extent the Court determines res judicata does not bar Plaintiffs cause of

action for additional contract damages under the policy, summary judgment should be
entered as a matter of law because the "Limits of Liability" or "Off-Set" clause in
Endorsement Ell 79i of the insuring contract is unambiguous and enforceable.
Additionally, it appears, at least in some parts of Plaintiffs brief, that all parties
agree for purposes of summary judgment that the "Other insurance" paragraph 2/set-off
clause is not applicable in this case. The Idaho Supreme Court in Talbot clearly held that
the "Other insurance" paragraph 2/set-off clause only applies when multiple underinsured
motorist policies exist. It is undisputed that no other underinsured motorist policies are
involved in this case. Accordingly, as all agree that the "Other insurance" paragraph 2/setoff clause is inapplicable to the facts of this case, there is no reason for this Court to ad<4"ess
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this provision on summary judgment or for the Court to evaluate whether a provision not
applicable to .the facts of this case is ambiguous.
With regard to the "Limits of Liability" or "Off-Set" clause, as pointed out by
Plaintiff, the State of Idaho Department of Insurance explained under Idaho Code §41-2502
I

insurers may offer either "differences in limits" (also known as "off-set") or "excess
coverage" underinsured motorist policies under Idaho law. 4

See Exhibit K (Second

Stipulation in Arbitration, dated April 5, 2012 and April 4, 2012) to the Declaration of Jon
Steele. In a "differences in limits" or "off-set" underinsured motorist policy, underinsured
motorist coverage limits are reduced or eliminated by the amount of any damages recovered
by any insured from or on behalf of any underinsured owner. Accordingly, there is nothing
erroneous about Farmers issuing a "difference in limits" underinsured motorist policy.
In a Nebraska case, an insured challenged an underinsured motorist policy issued
by State Farm alleging it was illusory and represented an excess policy.

White v. State

Farm Mut. Auto. Ins. Co., 1995 Neb. App. LEXIS 284; 1995 WL 521004.

In White,

following a legislative change i:ri Nebraska like Idaho's legislative change, State Farm
notified its insureds that State Farm was required to add the minimum UIM coverage to
their policies unless the insureds rejected such coverage in writing or opted to purchase
UIM coverage with higher policy limits. 'White, 1995 Neb. App. LEXIS 284; 1995 WL

The legitimacy of a difference of limits or off-set policy under Idaho law was reaffirmed indirectly
by the Idaho Supreme Court in its opinion in Hill v. Am. Family Mut. Ins. Co.,_, 150 Idaho 619, 62728, 249 P.3d 812, 820-21 (2011). In Hill, the Court determined that exhaustion clauses were void,
but that the insurer would still "receive credit for the full amount of the tortfeasor's policy." 150
Idaho at 627-28, 249 P.3d at 820-21.

4
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521004. The explanatory insert contained a policy endorsement for the UIM coverage,
which stated in part:
The most we pay will be the lesser of:
a. the difference between the limit of liability of this coverage and the amount paid to
the insured by or for any person or organization who is or may be held legally liable for
the bodily injury; or
b. the amount of damages sustained but not recovered. Id
Despite the plaintiffs challenges to the contrary in White, the Nebraska Court held that
State Farm's UIM policy endorsement was a "difference in limits" policy, not an excess
policy. Id
Here, the policy issued by Farmers in this case is very similar to the "difference in
limits" or "off-set" policy issued by State Farm in White v. State Farm above. Additionally,
Farmers policy issued to Plaintiff also matches. with the Department of Insurance's
exemplary language for differences in limits or off-set policy in the July 28, 2008 bulletin.
As a matter of law, the contractual language of the Endorsement Ell 79i in the
"Limits of Liability'' or "Off-Set" clause establishes that the underinsured motorist policy
issued to Plaintiff was a "difference of limits" policy. 5 Moreover, the policy language in
Endorsement Ell 79i in the "Limits of Liability'' or "Off-Set" clause is unambiguous and
enforceable.
Plaintiff, in arguing in support of her claim, suggests Farmers wrongly ignores

Farmers Ins. Co. v. Talbot, 133 Idaho 428, 432, 987 P.2d 1043, 1047 (1999). However what

5

Of note,. responses to requests for admissions with stated objections do not change the established
language of the contract of insurance issued to Plaintiff.
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Plaintiff apparently fails to appreciate is the Farmers insurance policy in Talbot is not the
same as the policy issued to Plaintiff in this case. While Endorsement Ell 79i was part of
the policies issued to both Talbot and Cedillo, the policy issued to Talbot contained a "Dear
Policyholder" clause, which was not included in Cedillo's policy. In Talbot, the district court
concluded that the "Dear Policyholder" language was part of the UIM endorsement. Talbot,
133 Idaho at 432, 987 P.2d .at 1047.

It then concluded that there was a conflicting

interpretation between the "Dear Policyholder" language and the limitation of liability and
/
set-off provisions, thus, making the policy language ambiguous. Id The district court's
ruling in Talbot was affirmed by the Idaho Supreme Court. Id
Importantly, however, the ambiguity identified by the Court in Talbot did not come
from any specific language in Endorsement Ell 79i, but rather the ambiguity arose from
the conflict between the language in the introduction paragraph "Dear Policyholder" and
the language in Endorsement Ell 79i. Said differently, Talbot cannot be read to stand for
the proposition advanced by Plaintiff - that the language of Endorsement Ell 79i is
ambiguous.
In passing in her conclusion, Plaintiff argues that this Court should conclude that
the policy provisions addressing the Off-Set or Set-Off provisions are ambiguous because of
alleged letters from Farmers' defense counsel. A review <?f the letters from Mr. Thomson to
Mr. Ramsey clearly demonstrates that Mr. Thomson did not opine or even suggest that
Farmers either the "Limits of Liability'' or "Off-Set" provision or the "Set-Off' provision
were ambiguous. These letters are wholly irrelevant to the pending legal issue before the
Court.

Moreover, the language of Farmers policy of insurance speaks for itself, and
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whether an ambiguity exists or not in the policy, does not turn on any action of Farmers
counsel.
The only argument advanced in Plaintiffs brief in support of her Motion suggesting
ambiguity in the "Limits of Liability" or Off set clause is that there is conflicting language
between the Limits of Liability clause and the "Other Insurance" clause. Yet, Plaintiff
appears to be taking conflicting positions in advancing this argument. In pages 11 through
13 of her brief, Plaintiff argues that the "Other Insurance" paragraph 2 "set off' clause is
inapplicable. Although, later in her brief, Plaintiff argues that the "Limits of Liability'' or
Off set clause is ambiguous because of the language of the "Other Insurance" paragraph 2
"set off' clause.
In sum, summary judgment should be entered as a matter of law because the
"Limits of Liability" or "Off-Set" clause in Endorsement Ell 79i of the insuring contract is
unambiguous and enforceable.

CONCLUSION
For the reasons stated herein and in Defendant's Memorandum in Support of its
Motion for Partial Summary Judgment, Defendant respectfully requests that this Court
grant its Motion for Partial Summary Judgment because Plaintiffs pending breach of
contract claim is barred by the doctrine of res judicata. Alternatively, Defendant requests
that the Court grant its Motion for Partial Summary Judgment and deny Plaintiffs Motion
for Summary Judgment because Farmers policy of insurance is not ambiguous and
enforceable.
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DATED t h i s ~ day of November, 2015.
GJORDING FOUSER, PLLC

B~l\illt~
Jack~ Gjording=ci the Firm
Julianne S. Hall- Of the Firm
Attorneys for Defendant Farmers Insurance
Company ofIdaho
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PEGGY CEDILLO,
Case No. CV-OC-2013-08697
Plaintiff,
v.

FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

AFFIDAVIT OF JULIANNE S. HALL IN
SUPPORT OF DEFENDANT'S
OPPOSITION TO MOTION FOR
SUMMARY JUDGMENT CONCERNING
UNENFORCEABILITY OF OFFSET
CLAUSE

STATE OF IDAHO)
: ss.
County of ADA
)
JULIANNE S. HALL, being first duly sworn upon oath, deposes and says:
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I am an attorney in the law firm of Gjording Fouser, PLLC, and at all

1.

relevant times, one of the attorneys of record for Defendant Farmers Insurance Company of
Idaho ("Defendant").

/

Attached hereto as Exhibit 6 is a true and correct copy of Arbitrator Clark's

2.

Pre-Hearing Order No. 1, dated February 10, 2012.
)

3.

Attached hereto as Exhibit 7 is a true and correct copy of Farmers Insurance

Company of Idaho's Response to Claimant's Statement of Claims, dated March 29, 2012,
which was filed and provided to Plaintiffs counsel, but then replaced with a substitute
Response pursuant to Arbitrator Clark's Pre-Hearing Order No. 2.
Attached hereto as Exhibit 8 is a true and correct copy of Defendant Farmers

4.

Insurance Company of Idaho's Amended Responses to Plaintiffs First Set of Requests for'
Admission, dated November 12, 2015.

'

SUBSCRIBED AND SWORN to before me this

HEATHER 0. PERRY
Notary Public
State of Idaho

1·-?"0t.,
day of November, 2015.

Nota y Public for IDAHO
Resi ·ng at t.P-A,{cA
., 1
My Commission Ekpires JVLt..,,z,.l..

1-r,
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IN THE MATTER OF THE ARBITRATION BETWEEN
)

PEGGY CEDILLO,
Claimant,
vs.
FARMERS INSURANCE COMP ANY OF
IDAHO,

)
)

Case No. 81700-0040

)
)
)
)
)

PRE-HEARING ORDER N0.1 RE:
SCHEDULING

)

Respondent.

______________.))
A preliminary scheduling conference was held in this matter by telephone on
February 8, 2012 with the arbitrator Merlyn W. Clark. JON STEELE, Runft & Steel Law
Offices, PLLC, appeared on behalf of the Claimant, PEGGY CEDILLO. JEFFREY A.
THOMSON, Elam & Burke, P.A., appeared on behalf of Respondent, FARMERS INSURANCE
COMPANY OF IDAHO. Dur~ng the scheduling conference, the parties agreed as follows:
1.

All parties who are necessary to complete the resolution of the dispute are

participating in the arbitration.
2.

The arbitrator has concluded that he does not have a non-waivab1e conflict

of interest with the parties in this matter. Farmers was an insurer of firm clients in the past and
l

the Arbitrator has mediated two mediations in which Farmers was involved, both are closed and
the Arbitrator has no immediate recollection of the matters. Farmers Insurance was involved in
an Arbitration in 2009 that was arbitrated by the Arbitrator. Both patties have waived any
potential conflict of interest.

\
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Counsel for the parties shall notify the arbitrator within l 0 days, the names of
representatives of parties and potential witnesses who will be involved in the arbitration
proceeding so the arbitrator can determine whether any conflict of interest exists with said
persons.
3.

The nature of the dispute to be arbitrated involves an underinsured

motorist claim for personal injuries arising out of a motor vehicle accident in Ada County, Idaho
in May of 2008.
4.

The dispute is being submitted to binding arbitration pursuant to tpe

Arbitration Clause in the Insurance Policy issued by Respondent and by agreement of the parties
tlu·ough their respective legal counsel. Counsel shall submit to the Arbitrator a formal Demand
for Arbitration and Response to Demand within 10 days.
5.

Counsel have stipulated that wheth~r or not there have been payments by

Respondent to Claimant will not be disclosed nor taken into consideration by the Arbitrator and a
written Stipulation so stating shall be provided to the Arbitrator by Counsel.
6.

Merlyn W. Clark shall serve as sole arbitrator.

7.

Sherry Montosa, legal assistant to Merlyn W. Clark, will serve as case

administrator of the arbitration proceeding. Communications relating to the arbitration
proceedings should be directed to Mrs. Montosa. Her direct dial number is 208-388-4881. Her·
fax number is 208-954-5243 and her e-mail address is smontosa@hawleytroxell.com.
8.

The scope of the arbitrator's jurisdiction to enter an award is governed by

the tenns of the Arbitration clause contained in the insurance policy and the Idaho Unifonn
Arbitration Act.

9.

A stenographic record of the hearing will not be made.

10.

The Idaho Rules of Civil Procedure shall govern this arbitration

proceeding. The admissibility of evidence shall be controlled by the Idaho Rules of Evidence.
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11.

Discovery will be conducted pursuant to the Idaho Rules of Civil

Procedure. All d_iscov_ery shall. be completed on or before April 30, 2012.
The parties have agreed to exchange exhibit lists, exhibits and witness lists on or
before May 16, 2012. A copy of the exhibit lists, witness lists and exhibits will be provided to
the arbitrator.
Claimant will disclose experts on or before April 30, 2012. Respondent will
disclose experts on or before May 16, 2012. Claimant's Rebuttal expert witness disclosures are
due on or before May 23, 2010. The disclosure of experts shall include the name, qualifications
of the expert and a brief swnmary of their expected testimony and the basis for such testimony.
12.

The arbitrator does not require prehearing briefs but they may be

submitted if the parties desire. Prehearing briefs, if submitted, shall contain a statement of
claims, damages and defenses, issues and the respective positions of the parties on each issue,
and any legal authority deemed applicable and shall be simultaneously submitted to the arbitrator
by May 16, 2012. Response briefs, if submitted, shall be due on or before May 23, 2012.
13.

Any prehearipg motions shall be filed and heard on or before May 23,

14.

The arbitrator is prepared to issue subpoenas for the appearance of

2012.

witnesses upon request by any party.
'

15.

The fact witnesses, except parties, will be excluded prior to giving

16.

The hearing is scheduled to commence at 9:00 a.m. on May 30 and May

testimony.

31, 2012 at the offices of HAWLEY TROXELL ENNIS & HAWLEY LLP, in Boise, Idaho, and

shall continue as necessary until completed. It is anticipated that the hearing will require 2 days.
The Arbitrator is reserving June 1, 2012 if needed.
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17.

Claimant shall pre-mark exhibits beginning with number 1. Respondent

shall pre-mark exhibits beginning with number 1001. Prior to the hearing the parties shall
attempt to agree on exhibits that may be admitted by stipulation.
18.

Subject to approval of the arbitrator, the parties will determine at the

closing of the hearing whether written or oral closing arguments will be presented. If written
closing arguments are required, a schedule for them will be discussed and decided at the hearing.
19.

The compensation and expenses of the arbitrator will be paid at the rate of

$250 per hour. The compensation and expenses of the Arbitrator will be divided and paid onehalf by Claimant and one-half by Respondent.
20.

The parties have agreed that service may be made by e-mail, as well as by

mail, facsimile or in-person delivery.
DATED this 10th day of February, 2012.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 10th day of February, 2012, I caused to be served a
trne copy of the foregoing PREHEARING ORDER NO, 1 RE: SCHEDULING by the method
indicated below, and addressed to each of the fol1owing:
Jon Steele
Run.ft & Steele Law Offices, PLLC 1020 W. Main

__ U.S. Mail, Postage Prepaid
Hand Delivered

Street, Suite 400
Boise, ID 83702
jsteele@runftsteele.com

·_ _ Overnight Mail

Jeffrey A. Thomson

_ _ U.S. Mail, Postage Prepaid

Elam & Burke, P.A.
P.O. Box 1539

Hand Delivered
_ _ Overnight Mail

_x_E-mail

_ _ Telecopy

Boise, ID 83701 .

_x_E-mail

j at@elamburke.com

_ _ Telecopy
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Jeffrey A. Thomson
ELAM & BURKE, P.A.
251 E. Front St., Ste. 300
P.O. Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facs4nile: (208) 384-5844
jat@elamburke.com
!SB #3380
Attorneys for Farmers Insurance
Comp~y ofldaho

IN THE MATTER OF THE ARBITRATION BETWEEN
PEGGY CEDILLO,
Arbitration Case No. 81700-0040
Claimant,
FARMERS INSURANCE COMPANY OF
IDAHO'S RESPONSE TO CLAIMANT'S
STATEMENT OF CLAIMS

vs.

FARMERS INSURANCE COMPANY OF
IDAHO,
Respondent.

I. INTRODUCTION
Ms. Cedillo-Steele appears determined to change the scope of this arbitration. On the one
hand, she states that Farmers breached the insurance contract and that she seeks to recover tort
damages; on the other hand, she claims that the only issue is the sum she is legally entitled to
recover. On still a third hand, she claims she will conclusively establish ''the amount just due" to
her from Farmers. Unfortunately, while making these competing, inconsistent and erroneous
statements as to the scope of the arbitration and the type of damages to which she is entitled, Ms.
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Cedillo-Steele has repeatedly violated the Scheduling Order and the parties' stipulation regarding
Motions in Limine.
II. ANALYSIS

A.

Evidentiary Violations.
Scheduling Order No. 1 provides the following evidentiary restrictions:
Counsel have stipulated that whether or not there have been .
payments by Respondent to Claimant will not be disclosed nor
taken into consideration by the Arbitrator and a written Stipulation
so stating shall be provided to the Arbitrator by Counsel.

(Scheduling Order, p. 2,, 5.) The parties entered into a written stipulation, voluntarily agreeing·
that the following evidence and information would be deemed inadmissible and cannot be
mentioned or commented upon either before or during the arbitration:
Any and all evidence, testimony, comment or
1.
documents related to the amount paid (if any) to Peggy Cedillo
from the underinsured motorist or her insurer pursuant to any
liability policy or other assets.
Any and all evidence, testimony, comment or
2.
documents relating to amounts paid (if any) to Peggy Cedillo by
Farmers under the underinsured motorist coverage or any other
coverage available under Ms. Cedilla's policy.
Any and all evidence, testimony, comment or
3.
documents relating to the amount of the policy limits of either the
underinsured driver's liability limits or Ms. Cedillo's UIM limits.
(Stipulation, pp. 1-2, ,r,r 1-3.)
In her Statement of Claims Ms. Cedillo-Steele violated both the Scheduling Order and
Stipulation in the following manner: (1) by providing documentary evidence of the amount of
policy limits under her UIM coverage; (2) by commenting upon Mr. Steele's liability insurance
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limits; (3) by commenting upon her UIM policy limits; and (4) by commenting on whether
payments had been made under Steele's liability policy and her UIM coverage.
Given that Ms. Cedillo-Steele has already "let the cat out of the bag", in clear violation of
the Scheduling Order and the parties' written stipulation, the issues are the ramifications and
consequences. The ramifications are clear - that which was supposed to be kept from the fact
fi_nder (Arbitrator) until after the Interim Award was purposefully, and unilaterally, disclosed
before any action could be taken to prevent these blatant violations of the rules and agreements of
the parties. In doing so, the entire arbitration process has been compromised.
The purpose of the Scheduling Order and Stipulation was to allow the fact finder
(Arbitrator) to start with a clean slate. Without reference to, or influence by, the amount of
'

policy limits or prior payments the Arbitrator could determine the gross amount of damages Ms.
Cedillo-Steele was legally entitled to recover from Mr. Steele (if any) in the form of an Interim
Award. Only after that amount was determined was the Arbitrator to determine the net amount
of payment owed under her UIM coverage in the form of a Final Award.
The consequences are unclear. How does one sanction a party who has introduced
inadmissible eyidence? Rule 37 sanctions apply to not disclosing requested information and
does not directly apply. One option is to recuse the Arbitrator. Farmers does not want to do so,

'" I
i

but if that is the only solution to disclosing this inadmissible information, it is only fair that Ms.
Cedillo-Steele pay all attorney fees and costs incurred to date by both the Arbitrator and Farmers
and all attorney fees and costs that will be necessarily incurred to get a new Arbitrator up to
speed.
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Facts.

Although Ms. Cedillo-Steele discloses prejudicial, inadmissible evidence, she fails to
disclose relevant, admissible information in the "Facts" section of her Statement of Claims. For
instance, the "crash" of the motorcycle was so minor the motorcycle glanced off the obstruction,
did not fall over, and neither Mr. Steele or Ms. Cedillo-Steele came off the bike·. The·"crash" did
not even cause the motorcycle to stop but instead it was driven away until it was stopped down
the road. What is also omitted from the "Facts" are the notations found throughout her medical
records that her problems long predated her "crash" and she wa~ treating for those pree~sting
problems just days before the "crash". As Idaho law establishes, Mr. Steele (and therefore
Farmers) is only liable for the aggravation of her preexisting problems and not for the preexisting
problems themselves, since they were not caused by the accident. (IDJI 9.02. See also Blaine v.

Byers, 91 Idaho 665,429 P.2d 405 (1967); Bushong v. Kamiah Grain Growers, 96 Idaho 659,
534 P.2d 1099 (1975).)
C.

Farmers' Insurance Policy.

Ms. Cedillo-Steele sets forth the UIM insuring language in her Statement of Claims. But
the operative language for purposes of this arbitration and the language which very clearly
describes the scope of this arbitration is as follows:

J

1.
2.

3.

the existence of the operator of an uninsured motor vehicle;
that the insured person is legally entitled to recover damages from the
owner or operator of an uninsured motor vehicle;· and
the amount of payment under this part as determined by this policy or any
other applicable policy.·
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There is no dispute over number (1) -- whether Mr. Steele was the operator of an underinsured
motorcycle. Because liability is not an issue, there is no dispute over number (2) -- whether Ms.
Cedillo-Steele is entitled to recover damages from Mr. Steele. The only _dispute is over number
(3) -- the amount of payment due under the UIM coverage (if any). All other issues are beyond
the scope of arbitration. Only evidence relating to recoverable damages and the amount of
payment due is relevant. 1
D.

Issues to be Decided by Arbitrator.

Ms. Cedillq-Steele interchangeably uses the phrases ''the sum Cedillo is legally entitled to
recover" and "the amount justly due" to describe the issue to be decided. (See Statement of
I

Claims, pp. 4; 9.) It is important to note that the latter is not an issue to be decided in this
arbitration. "The amount justly due" is a statutory creation used to determine whether attorney
foes are owed by an insurance company. (See Idaho Code§ 41-1839.) This phrase is not found
in the insurance contract and appears to be a back door attempt to have the ~bitrator determine

'

the statutory basis for whether attorney fees are due.2

For instance, whether the separate medical payment coverage was denied, which even
Ms. Cedillo-Steele agrees she was expressly excluded from receiving, is of absolutely no
relevance and is apparently brought up to create sympathy for Ms. Cedillo-Steele, or worse,
prejudice against Farmers. (See Statement of Claims, p. 3.)
1

lnterestingly, Ms. Cedillo-Steele seems agreeable to leaving the issue of attorney fees
and costs to the District Court. (Statement of Claims, p. 6.) But on closer examination she only
seeks to prevent any "award" of attorney fees and costs by the Arbitrator, but apparently wants
the Arbitrator to rule in such a way that the District Court will be asked merely to determine the
amount of attorney fees and costs based on the Arbitrator's finding that Farmers owes "an
amount justly due." Farmers requests that the Arbitrator avoid that trap.
2
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The elements of damage Ms. Cedillo-Steele claims the Arbitrator "will" consider are
taken from the IDJis. Farmers has no objection to the Arbitrator considering these elements with
the following provisos. One, it needs to be made clear to Ms. Cedillo-Steele and her counsel that
the only damages to be considered are those for bodily injury caused by Mr. Steele. Any alleged
damages caused by Farmers in handling the UIM claim are not at issue nor recoverable in this
arbitration. It appears that this contractual limitation on damages is being overlooked by
l

Claimant and her attorney. For instance, Claimant seeks to recover damag~ to her credit..
(Statement of Claims, p. 5.) This is not a damage available. "Damages" is defined as
compensation for those who suffer bodily injury. "Bodily injury" is defined as bodily injury to or
sickness, disease or death of a person. Credit injury is neither bodily injury or a damage as
defined by the insurance contract. Regardless, even if it was a recoverable damage, it would
have to be recoverable from Mr. Steele. Only his conduct is at issue with respect to damages.

E.

Procedure to Follow.

Farmers agrees that Scheduling Order No. 1, along with any further scheduling orders, the
Idaho Uniform Arbitration Act, the arbitration provision of the insurance contract, and the Idaho
Rules of Civil Procedure and Evidence will govern these proceedings. Farmers disagrees, in one
small respect, with Ms. Cedillo-Steele's interpretation of the Scheduling Order as set forth in her
Statement of Claims. The Arbitrator did establish that he will enter an Interim Award in the form
of the gross amount of damages (if any) he determines that Ms. Cedillo-Steele is entitled to
recover as damages from Mr. Steele because of bodily injury sustained by her. However, this
counsel's understanding was the Arbitrator's Final Award would reflect not only prejudgment
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interest (if any) but also any contractual setoffs or other reductions to the Interim Award. This is
consist~nt with the insurance policy arbitration provision which requires'"the Arbitrator to
determine the amount of payment under this part "as determined by this policy. : ." "This policy"
has specific and express setoffs/reductions that determine the ultimate "amount of payment.''
After the Interim Award has been entered there is no- longer any reason or purpose to not
disclose and apply these contractual terms.3 Based on Ms..: Cedillo-Steele's Statement of Claims,
the issue of what reductions will be applied to the Interim Award in order to issue a Final Award
needs to be clarified.
F.

Issues Not Within the Arbitrator's Jurisdiction.

Farmers agrees that issues numbered I, 24, 3, 6, 8 and 9, as ~et forth-in the Statement of
Claims,:are not within the scope of this arbitration. (Seep. 5.) Farmers agrees that Issue No. 3,
as written, is not an issue to be submitted. However, Ms. Cedillo-Steele's interpretation of this
issue goes beyond its express wording and therefore needs clarification. Ms. Cedillo-Steele
claims that the Arbitrator cannot use the UIM policy provision allowing for a setoff that could
result in a reduction to the Interim Award. Farmers argues that arbitration is a creature of
contract and the contract requires the Arbitrator to decide the amount of payment due under that
coverage "as determined by this policy". That amount can only be determined by applying the

This was true even before Ms. Cedillo-Steele improperly violated the Scheduling Order
and Stipulation by revealing documents and information about policy limits and prior payments.
3

4Why

Ms. Cedillo-Steele finds it necessary to set forth in her "Facts" section details
regarding medical expense coverage and then later agree it is not an issue is unclear. Coverage
for collision under her policy is not at issue and is no less relevant than medical payment
coverage; yet it is not discussed in the "Facts" nor included in the list of issues beyond the
Arbitrator's jurisdiction.
FARMERS INSURANCE COMPANY OF IDAHO'S RESPONSE TO CLAIMANT'S
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UIM setoff clause. The issue of whether the setoffprovision is ultimately enforceable is not an
issue to be decided in this arbitration, but the application of this clause is within the scope of this
arbitration and needs clarification.
As to Issue No. 5, the col1ateral source rule either applies or it does not. It if applies it
should be applied by the Arbitrator to arrive at a Final Award. It is Farmers' understanding that
the only issue for the District Court after the Final Award is whether fees and costs are due. All
other reductions (or even additions) should be made by the Arbitrator.
Issue No. 7 is far too broad. There is no complaint or answer in arbitrations. There is no
requirement in the Scheduling Order to identify affirmative defenses. It is far too early to narrow
affirmative defenses to one. At a minimum, payment, release and setoffmay apply. Affirmative
defenses fall within the issues to be decided at arbitration, not outside, as Ms. Cedillo-Steele
requests.
G.

Fact Witnesses.

Farmers expects to call:

H.

1.

Peggy Cedillo-Steele

2.

Jon Steele

Expert Witnesses,

Farmers expects to call:

I.

Dr. Richard Wilson

2.

Dr. Kenneth Little (by video)

3.

Dr. Thomas Goodwin (by video)
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Dr. David Price, D.C. (by video)

In Limine Issues.
Ms. Cedillo-Steele lists in her State1!1ent of Claims evidence, testimony, comments and

documents which she expects will be deemed inadmissible and excluded from these proceedings.
(See Nos. 1-4, pp. 7-8.) In what can only be dee~ed the epitome of hypocrisy, she includes

excluding any and all evidence, testimony, comments or documents related to: (1) amounts
J

already paid; and (2) policy limits for any relevant insurance policy. As dis.cussed above,·these
particular "in limine issues" have already been stipulated to and Ms. Cedillo-Steele has already
violated that stipulation as well as the Scheduling Order.
In limine, issue No. 5 is far too unwieldy and unenforceable. The medical records, and
especially the medical bills, are full of references to health insurance. For instance, many
medical bills refer to payment by an insurer. It is difficult to see what prejudice would come
from such references and to redact them all would be far too cumbersome and burdensome.
In limine, issue No. 6 is also far too broad. Ms. Cedillo-Steele was in a prior motor
vehicle accident in which she suffered nearly identical injuries and complaints and from which
she had prior treatment which continued until just days prior to the subject motorcycle accident.
All of this is relevant to causation of her alleged later injuries to the same locations, preexisting

conditions and to damages. Farmers is willing to refrain from providing evidence of prior claims
(if any) made to Farmers or anyone else as long as it does not hinder its ability to put on evidence
of prior injuries, accidents and preexisting conditions.
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In limine, issue No. 7 will not be stipulated to. Idaho black letter law says when you put
the condition of your health at issue you waive any doctor/patient privilege. (I.R.E. 503{d)(3);

Pearce v. Ollie, 121 Idaho 539, 561, 826 P.2d 888, 910 (1992) (filing suit that puts mental or
physical condition at issue is a waiver of the physician/patient privilege as to that mental or
physical condition). See also Skelton v. Spencer, 98 ldaho4l7, 421,565 P:2d 1374, 1378 (1977)
(attorney/client privilege waived by putting privileged communications at issue).) Ms. CedilloSteele's own Statement .of Claims· states that among the elements of damage the Arbitrator- "wi~
consider are: mental pain and suffering; the present value of the future earning capacity lost
because of the injury, taking into consideration, amongst other things, mental and physical
abilities. (See pp. 4, 5 and 9.) Recent discovery responses indicate that Ms: Cedillo-Steele an,
other witnesses "will testify" to her "mental pain and suffering". She has put her mental
condition at issue and is in fact seeking to recover damages because of it. This information
should not be excluded.
Even if she is not directly seeking payment of bills incurred by mental health care
providers, she has put her physical condition at issue which puts these mental health treatment
records at issue. (Peirce, 121 Idaho at 561, 826 P.2d 910.) Mental health can have an impact on
general pain and suffering, can be relevant to causation and mental health care records often
provide the most objective appraisal of what is going on in a person's life. Besides, we are only
in the discovery phase - Claimant should be ordered to provide these treatment records and the~
the issue of admissibility can be revisited.
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In limine, issue No. 8.: Farmers agreed long ago to refrain from any reference to how
much Mr. Steele will make from his wife's UIM claim. Whether he is charging her directly or
indirectly and whether, as the person who caused the alleged injuries, he can profit therefrom is
not an issue within the scope of this arbitration.
J.

Stipulation Concerning Admissible Evidence.

Given the extraordinary lengths to which Ms. Cedillo-Steele has gone to simultaneously
seek to keep out harmful evidence and yet expand the scope of the arbitration, all the while
violating the prior stipulation, Farmers is not at all sure that the parties will be able to enter a
stipulation concerning evidence. All attempts will be made to do so, while at the s~me time
ensuring that the Rules of Evidence. are followed and the Stipulation does not become one sided.
Ill. CONCLUSION

It is hoped that through the Statement of Claims process the Arbitrator will be able to: (1)
sanction Claimant and her counsel for their violations of the Scheduling Order and Stipulation;
(2) clarify the scope of this arbitration; (3) eliminate the issues, evidence and damages which are

outside the scope of the arbitration; and (4) clarify what will be determined by the Arbitrator in
the Interim and Final Awards. Farmers has provided herewith a Request for Pre-Arbitration
Hearing so these issues can be addressed.
DATED this

1 f day of March, 2012 .
. ELAM & BURKE, P.A
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 24
-- day of March, 2012, I caused a true and correct
copy of the foregoing document to be served as follows:

'
Jon M. Steele
Runft & Steele Law Offices, PLLC ·
1020 W. Main Street, Suite 400
Boise, Idaho 83 702
Attorney for Peggy Cedillo

_ _ Hand Delivery
Federal Express
--;::;:;7 Facsimile - 947-2424

Merlyn W. Clark
Hawley Troxell Ennis & Hawley, LLP
P.O. Box 1617
Boise, ID 83701
Arbitrator

_ _ Hand Delivery
Federal Express
~Facsimile - 954-5210

U.S. Mail

U.S. Mail

L.
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Jack S. Gjording, ISB No. 1105
jgjording@gfidaholaw.com
Julianne S. Hall, ISB No. 8076
ihall@gfidaholaw.com
GJORDING FOUSER, PLLC
Plaza One Twenty One
121 North 9th Street; Suite 600
P.O. Box 2837
Boise, Idaho 83701-2837
Telephone: 208.336.9777
Facsimile: 208.336.9177
Attorneys for Defendant Farmers Insurance
Company ofIdaho
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO,
Plaintiff,
v.

FARMERS INSURANCE COMPANY OF
IDAHO,

Case No. CV-OC-2013-08697

DEFENDANT FARMERS INSURANCE
COMPANY OF IDAHO'S AMENDED
RESPONSES TO PLAINTIFFS FIRST
SET OF REQUESTS FOR ADMISSION

Defendant.

COMES NOW, Defendant Farmers Insurance Company of Idaho (hereafter
"Farmers"), by and through its attorneys of record, Gjord.ing Fouser, PLLC, and hereby
provides the following amended responses to requests for admissions contained in

Plaintiffs First Set of Interrogatories, Request for Production of Documents, and Requests
for Admission to Farmers Insurance Company, dated August 20, 2013, pursuant to Rules
26 and 36 of the Idaho Rules of Civil Procedure.
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GENERAL OBJECTIONS
Defendant objects to the extent that the discovery requests are framed to seek
information which is not specific to Plaintiffs claims and are irrelevant to the issues pled in
Plaintiffs Complaint and are not reasonably calculated to lead to the discovery of
admissible evidence.
2.

Defendant objects to the extent the information sought in the discovery

requests is privileged, confidential, or of a proprietary nature to Defendant.
3.

Defendant objects to Plaintiffs preamble to these discovery requests to th~
'

extent that the same purports to demand discovery on terms, or to impose obligations upon
Defendant, which are beyond the scope of, or different from, the provisions governing
discovery in the Idaho Rules of Civil Procedure.

RESPONSE TO REQUESTS FOR ADMISSION
REQUEST FOR ADMISSION NO. 28: The medical expenses submitted by Cedillo
prior to August 25, 2009 were not fairly debatable.

AMENDED RESPONSE FOR ADMISSION NO. 28:

Objection: This request 1s

argumentative and vague. Furthermore, Plaintiff does not identify with any particularity what
"medical expenses" she is referring to. Without waiving any objection, admits that the medical
expenses submitted prior to this date were considered in assessing Plaintiff's claim based upon
the information provided by her at that time, but denies that the medical expenses submitted
prior to August 25, 2009 were not fairly debatable.

DEFENDANT FARMERS INSURANCE COMPANY OF IDAHO'S AMENDED RESPONSES TO
PLAINTIFF'S FIRST SET OF REQUESTS FOR ADMISSION, Page 2
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REQUE~T FOR ADMISSION NO. 29: There is no question or difference of opinion
that the medical expenses submitted to Farmers prior to August 25, 2009 were necessary,
reasonable, and were incurred as a result of the Crash.

AMENDED RESPONSE FOR ADMISSION NO. 29:

Objection:

This request is

argumentative and vague. Furthermore, Plaintiff does not identify with any particularity what
"medical expenses" she is referring to. Without waiving any objection, admits that the medical
expenses submitted prior to this date were considered in assessing Plaintiffs claim based upon
the information provided by her at that time, but denies that is no question or difference of
'

opinion that the medical expen·ses submitted to Farmers prior to August 25, 2009 were
necessary, reasonable, and were incurred as a result of the Crash.
REQUEST FOR ADMISSION NO. 76:

The Offset clause provides difference in

limits coverage.

AMENDED RESPONSE FOR ADMISSION NO. 76: Objection: This request does not
contain a complete incorporation of the policy clause to which it refers, is a statement of
opinion.not fact, and is argumentative. Without waiving any objection, Defendant admits
. that the "Limits of Liability" or "Off-Set" clause in the subject policy issued to Ms. Cedillo
provides difference in limits coverage.

In further response, the policy language of the

subject policy issued to Ms. Cedillo speaks for itself.
REQUEST FOR ADMISSION NO. 77: The policy contains a "difference in limits" or
Offset clause.
AMENDED RESPONSE FOR ADMISSION NO. 77: Objection: This request does not
contain a complete incorporation of the policy clause to which it refers, is a statement of

DEFENDANT FARMERS INSURANCE COMPANY OF IDAHO'S AMENDED RESPONSES TO
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opinion not fact, and is argumentative. Without waiving any objection, Defendant admits
that the "Limits of Liability" or "Off-Set" clause in the subject policy issued to Ms. Cedillo
provides difference in limits coverage.

In further response, the policy language of the

subject policy issued to Ms. Cedillo speaks for itself.
REQUEST FOR ADMISSION NO. 78: The Offset clause in the Policy provides
"difference in limits" UIM coverage.

AMENDED RESPONSE FOR ADMISSION NO. 78: Objection: This request does not
contain a complete incorporation of the policy clause to which it refers, is a statement of
opinion not fact, and is argumentative. Without waiving any objection, Defendant admits
that the "Limits of Liability" or "Off-Set" clause in the subject policy issued to Ms. Cedillo
provides difference in limits coverage.

In further response, the policy language of the

subject policy issued to Ms. Cedillo speaks for itself.
REQUEST FOR ADMISSION NO. 79: The "Difference in limits" or Offset clause in
the Policy provides that UIM coverage limits (not damages) are reduced by the amount of
any damages recovered by the insured from the underinsured driver.

AMENDED RESPONSE FOR ADMISSION NO. 79: Objection: This request does not
contain a complete incorporation of the policy clause to which it refers, is a statement of
opinion not £act, and is argumentative. Without waiving any objection, denies in the context
in which it has been framed but admits that the "Limits of Liability" or "Off-Set" clause in
the subject policy issued to Ms. Cedillo provides difference in limits coverage. In further
response, the policy language of the subject policy issued to Ms. Cedillo speaks for itself.

DEFENDANT FARMERS INSURANCE COMPANY OF IDAHO'S AMENDED RESPONSES TO
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REQUEST FOR ADMISSION NO. 80: Cedilla's Policy includes "difference in limits"
UIM coverage.

AMENDED RESPONSE FOR ADMISSION NO. 80: Objection: This request does not
contain a complete incorporation of the policy clause to which it refers, is a statement of
opinion not fact, and is argumentative.

Without waiving any objection, denies in the

context in which it has been framed but admits that the "Limits of Liability" or "Off-Set"
clause in the subject policy issued to Ms. Cedillo provides difference in limits coverage. In
further response, the policy language of the subject policy issued to Ms. Cedillo speaks for
itself.
REQUEST FOR ADMISSION NO. 81: In "difference in limits" coverage the damages
recovered from the underinsured driver reduces UIM limits, not the insured's damages.

AMENDED RESPONSE FOR ADMISSION NO. 81: Objection: This request does not
contain

a complete

incorporation of the policy clause to which it refers, is a statement of

opinion not fact, and is argumentative. Without waiving any objection, denies in the context
in which it has been framed, but admits that the "Limits of Liability'' or "Off-Set" clause in
the subject policy issued to Ms. Cedillo provides difference in limits coverage. In further
response, the policy language of the subject policy issued to Ms. Cedillo speaks for itself.
DATED this

\ d--. day of November, 2015.
GJORDING FOUSER, PLLC

~:ck%~m

Julianne S. Hall - Of the Firm
Attorneys for Defendant Farmers Insurance
Company ofIdaho
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

J2 day of November, 2015, the o~iginal of the

foregoing was served on the following by the manner indicated:
John L. Runft
Jon M. Steele
.
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702

U.S. Mail
Hand-Delivery
Overnight Delivery
Facsimile - 343-3246
Email
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Jack S. Gjording, ISB No. 1105
igiording@gfidaholaw.com
Julianne S. Hall, ISB No. 8076
ihall@gfidaholaw.com
GJORDING FOUSER, PLLC
Plaza One Twenty One
121 North 9th Street, Suite 600
P.O. Box 2837
Boise, Idaho 83701-2837
Telephone: 208.336.9777
Facsimile: 208.336.9177

NOV 12 2015
0HRISTOPHEFI O. RICH Clark
f3y JAMIE MARTIN '
DEPUTY

Attorneys for Defendant Farmers Insurance
Company ofIdaho
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO,
Plaintiff,

Case No. CV-OC-2013-08697

V.

FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

DEFENDANT'S OPPOSITION TO
PLAINTIFF'S MOTION TO COMPEL
AND REQUEST FOR JUDICIAL NOTICE
RE: EMPEYETAL. V. FARMERS
INSURANCE COMPANY OF IDAHO

Defendant Farmers Insurance Company of Idaho, by and through its attorneys of
record, Gjording Fouser, PLLC, · responds and opposes Plaintiff's Motion to Compel and
Request for Judicial Notice, dated November 5, 2015, as it relates to Empey et al. v.

Farmers Insurance Company ofIdaho.

DEFENDANT'S OPPOSITION TO PLAINTIFF'S MOTION TO COMPEL AND REQUEST FOR
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Plaintiff requests the Court to take judicial notice of the contents of eight (8)
documents pursuant to Idaho Rule of Evidence 201(d). In her simultaneously filed Motion
to Compel, Plaintiff seeks an Order compelling Farmers to produce the sealed documents
referenced and underlined in her Request for Judicial Notice. As such, because Plaintiffs
Motion to Compel and Request for Judicial Notice both operate on the assumption that the
papers sought are discoverable, Farmers will address both motions in this opposition as the
motions relate to Empey et al v. Farmers Insurance Company ofIdaho.
BACKGROUND

All of the specifically requested documents relate to filings in an unrelated 2000 case
out of the United States District Court for the District of Idaho, Empey et al v. Farmers

Insurance Company of Idaho, Case No. 2000-0448-E-BLW ("Empey r). In order. to fully
understand Plaintiffs motions, it is necessary to briefly discuss the Empey I case and its
procedural history. The dispute in Empey I arose from a denial of a claim for UIM benefits
in 1995 based on the Ell 79i offset clause in place during that time. See Plaintiff's Request

for Judicial Notice, Ex.1 ("Empey I Complaint'). The following is an excerpt from the Hon.
Larry M. Boyle's Order, Report and Recommendation, dated August 13, 2001, granting
defendant's motion to dismiss pursuant to the abstention doctrine:
On August 17, 2000, Plaintiffs Steven and Linda Empey commenced the
instant action on the basis of diversity jurisdiction, asserting the following
state law causes of action: 1) breach of contract, 2) fraud, 3) constructive
fraud, 4) breach of the implied covenant of good faith and fair dealing, 5)
negligent infliction of emotional distress, and 6) bad faith. The same day the
Plaintiffs filed the instant action in federal court, they also filed an identical
action (same parties, same facts and same claims) in Idaho state district
court. During oral argument before this Court, Plaintiffs informed the Court
that the state action was filed on half hour after the instant federal action.
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On December 4, 2000, Defendant filed a Motion to Dismiss for lack of subject
matter jurisdiction and a Motion to Dismiss pursuant to the Abstention
Doctrine, or in the Alternative, Motion to Dismiss or Stay the Instant
Proceedings Based on Another Action Pending.
'

On May 4, 2001, Defendant filed a Motion for Partial Summary Judgment, in
the event that the Court denied its Motions to Dismiss. In response to
Defendant's Motion for Partial Summary Judgment, Plaintiffs filed a Motion.
to seal certain documents, affidavits and their brief in response to
Defendant's Motion for Partial Summary Judgment. Thereafter, on May 30,
2001, Defendant filed a Motion to strike certain portions of the affidavits that
Plaintiffs filed in opposition to its Motion for Partial Summary Judgment.
I

Af.idavit of Counsel, Ex. A at p. 3.

Chief Judge B. Lynn Winmill adopted the

recommendation to dismiss Empey I in a Judgement dated August 30, 2001.

Aff. of

Counsel, Ex. B. The case proceeded in state court, initially in Ada County, and then after a
venue ch~nge, in the Sixth Judicial District of the State of Idaho, Bannock County, with the
Hon. N. Randy Smith presiding ("Empey II").
Plaintiff appears to ask the Court to take judicial notice of certain facts in the

Empey I filings to recognize the existence of deposition testimony and employee statements
that were sealed by the Federal District Court and that have allegedly been withheld
during discovery in this matter.

Compel, p.2.

See Memorandum in Support of Plaintiff's Motion to

As discussed below, the Court should deny both motions because the<

information sought is not discoverable pursuant to Idaho Rule of Civil Procedure 26(b)(l).

ARGUMENT

A
Plaintiff's Motion to Compel as it relates to Empey et al. v. Farmers
Insurance Company of Idaho should be denied because the information sought is not
reasonably calculated to lead to the discovery of admissible evidence.
P~aintiff argues that the federal court in Empey I was presented with identical
issues and an identical policy, and thus, the sealed documents alluded to in the various
.

'
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federal court filings should be produced by Farmers. Plaintiffs motion to 9ompel these
documents should be denied, however, because the evidence requested is not relevant to the
issues in this case. ·
To be discoverable, a document must be "relevant to the subject matter involved in
the pending action ... " and it must appear "reasonably calculated to lead to the discovery of
admissible evidence." lR.C.P. 26(b){l). In Empey II, then Sixth Judicial District Judge N.
Randy Smith denied the plaintiffs' motion to add punitive damages in an Order Denying
Motion to Add Claim for Punitive Damages, dated September 30, 2002. ·See Aff. of Counsel,
Ex. C.

As the Court is aware, the offset clause in Farmers' UIM coverage, when read

together with a "Dear Policyholder" letter sent to insureds, was held ambiguous in 1999 by
the Idaho Supreme Court in Farmers Insurance Company of Idaho v. Talbot, 133 Idaho
428, 987 P.2d 1043 (1999). Judge Smith held that the plaintiffs did not prove that the
claim was not "fairly debatable" due to the uncertainty in the law regarding offset clauses
in Farmers' UIM insurance policies leading up to the Idaho Supreme Court's decision in

Talbot. Id
Here, Plaintiff seeks documents that may contain statements and/or deposition
testimony of Farmers' employees discussing a claim that was denied over twenty years ago
pursuant to a different offset clause that contained the "Dear Policyholder" letter addressed
in Talbot. 1 Evidence of a defendant's handling of past claims over twenty years ago has
little probative value, if any, on the handling of another claim. But evidence involving a
Of note, the deposition testimony requested by Plaintiff was apparently taken in West v. Farmers
Insurance Company ofIdaho, Case No. CV-OC-1998-03516D, in the District Court of the Fourth
Judicial District for the State of Idaho, in and for the County of Ada, and do not specifically involve
the claim denial in Empey. See Plaintiff's Request for Judicial Notice, Ex. 2 at p. 2 & Ex. 8 at p. 3 n.
1

1.
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defendant's handling of a past claim pursuant to a different policy and clause does not have
"any tendency to make the existence of any fact that is of consequence to the determination
of the action more probable or less probable than it would be without the evidence." See

LR.E. 4~1. To the extent that Plaintiff intends to rely on such material, any employee
statements regarding past UIM policies would be prejudicial and lea9- to jury confusion far
outweighing the probative value of the information. See LR.E. 403. Thus, the information
sought could not lead to the discovery of admissible evidence in this matter.
Moreover, the Empey information sought is outside the scope of Plaintiffs
Interrogatories Nos. 14 and 15. These Interrogatories seek information relating to lawsuits
from "January 1, 2007 to present" and claims for UIM benefits that were reduced "within
the past 5 years." See Aff. of Counsel, Ex. D at p. 10. The Empey case involved a denied
UIM benefit from 1995 and a cause of action filed in 2000. To this end, Plaintiffs motion to
compel information from suits prior to 2007 is not discoverable.
Farmers' UIM insurance policy has changed post-Talbot to no longer include the
"Dear Policyholder" letter. Thus, statements regarding past policies and practices, even if
in the possession of Farmers2, is not discoverable. material in this matter. As such,
Plaintiffs motion to compel should be denied because the documents are not relevant to the
issues at hand in the instant lawsuit and are outside the scope of Plaintiffs discovery
requests,.

B.
Plaintiffs Request for Judicial Notice should be denied because it is not
material appropriate for judicial notice under Idaho Rule of Evidence 201.

2 Farmers

does not concede that it is in possession of litigation case files from Empey.
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Plaintiff's request for judicial notice asks the Court to take judicial notice of certain
court filings in the Empey I case. She also appears to uµderline the specific facts in each
I

•

document that she wishes the Court to take judicial notice of. Plaintiff's request should be
denied because, as discussed above, the evidence requested is not relevant under Idaho
Rule of Evidence 401. Plaintiff p~esents the request for judicial notice to alert the Court to
the existence of possible past statements made by Farmers' employees in an unrelated case
regarding a different UIM policy. To this end, the fruit that Plaintiff seeks is not relevant
to this case, and thus the mechanism in which Plaintiff attempts to reach the fruit is
improper and moot.
v

In the alternative, filings in an unrelated case are not documents that fall into the
purview of Idaho Rule of Evidence 201 and are improper subjects for judicial notice. Under
Idaho Rule of Evidence 201(d), the court shall take judicial notice of adjudicative facts if
requested by a party and supplied with the necessary information.

However, the

mechanism has its limits. "A judicially noticed fact must be one not subject to reasonable
dispute in that it is either (1) generally known within the territorial jurisdiction of the trial
court or (2) capable of accurate and ready determination by resort to sources whose
accuracy cannot reasonably be questioned." LR.E. 201(b). Because the effect of judicial
notice is to deprive a party of the opportunity to use rebuttal evidence, cross-examination,
and argument to attack contrary evidence, caution must be used in determining that a fact
is beyond controversy. See Fed R. Evid 20l{b) advisory committee notes. Furthermore,
"Rule 201(b) is not a mechanism by which a party may make an end run around normal
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foundational requirements for the introduction of documents." Newman v. State, 149 Idaho
225, 228, 233 P.3d 156, 159 (Ct. App. 2010).
In this case, Plaintiffs reques_ted Empey documents do not derive from "sources
whose accuracy cannot reasonably be questioned." See LR.E 201(b). In other words, the
documents do not originate from some unimpeachable source. Rather, Plaintiff attaches a
/·,

complaint, affidavits, and various party briefs, which includes a "Statement of Facts which
are in Dispute." Such documents cannot be said to be free from reasonable dispute.
Further, to the extent that Plaintiff is attempting to offer the filings to prove the
truth of· the matters asserted therein, judicial notice is not an inappropriate avenue to
achieve such a result. See Wooden v. Martin (In re Conway), 152 Idaho 933, 942, 277 P.3d
380, 389 (2012).

Plaintiff also appears to underline the facts that she asks the Court to

take judicial notice of, which calls into question whether the attached documents are
properly authenticated as true and correct copies of the pleadings. See Newman, 149 Idaho
at 228.
Accordingly, Plaintiffs motion for judicial notice should be denied because not only
is the material provided not appropriate for judicial notice as adjudicative facts, it is not
relevant to the issues in this proceeding.

CONCLUSION
Based on the foregoing, Farmers respectfully requests this Court deny
1) Plaintiffs Motion to Compel as it relates to Empey et al v. Farmers Insurance

Company of Idaho and 2) Plaintiffs Request for Judicial Notice. The information
sought by Plaintiff through these motions is not relevant to the instant action, is outside
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the scope of Plaintiffs discovery requests, and relies on disputed documents whose accuracy
cannot reasonably be determined.
DATED this \':2.-day of November, 2015.
GJORDING FOUSER, PLLC

Jack S. Gjording - Of the Firm
Julianne S. Hall - Of the Firm
Attorneys for Defendant Farmers Insurance
Company ofIdaho

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

\ :Lday of No~ember, 2015, a true and correct

copy of the foregoing was served on the following by the manner indicated:
John L. Runft
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702

U.S. Mail
Hand-Delivery
Overnight Delivery
Facsimile - 343-3246
Email

Q, Ju.CM\ ~ a OQ
I . . _ . .

Julianne S. Hall
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PLLC

Plaza One Twenty One
121 North 9th Street, Suite 600
P.O. Box 2837
Boise, Idaho 83701-2837
Telephone: 208.336.9777
Facsimile: 208.336.9177

Attorneys for Defendant Farmers Insurance
Company ofIdaho
·
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PEGGY CEDILLO,
Case No. CV-OC-2013-08697
Plaintiff,
V.

FARMERS INSURANCE COMPANY OF
IDAHO,

AFFIDAVIT OF JULIANNE S. HALL IN
SUPPORT OF DEFENDANT'S
OPPOSITION TO PLAINTIFFS MOTION
TO COMPEL AND REQUEST FOR
JUDICIAL NOTICE

Defendant.

STATE OF IDAHO)
: ss.
County of ADA
)
JULIANNE S. HALL, being first duly sworn upon oath, deposes and says:

AFFIDAVIT OF JULIANNE S. HALL IN SUPPORT OF DEFENDANT'S OPPOSITION TO
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1.

I am an attorney in the law firm of Gjording Fouser, PLLC, and at all

relevant times, one of the attorneys of record for Defendant Farmers Insurance Company of
Idaho ("Defendant").
2. ·

Attached hereto as Exhibit A is a true and correct copy of Judge Larry M.

Boyle's August 31, 2001 Order, Report and Recommendation in Empey, et al v. Farmers

Insurance Co. ofIdaho, Case No. 00-448-E-ELW, in the United States District Court for the
District of Idaho.
3.

Attached hereto as Exhibit B is; a true and correct copy of Chief Judge B.

Lynn Winmill's August 30, 2001 Judgment in Empey, et al v. Farmers Insurance Co. of

Idaho, Case No. 00-448-E-ELW, in the United States District Court for the District of
Idaho.
4.

Attached hereto as Exhibit C is a true and correct copy of Judge N. Randy

Smith's October 1, 2002 Order Denying Motion to Add Claim for Punitive Damages in

Empey, et al v. Farmers Insurance Co. of Idaho, Case No. CV-OC-01-682B, in the District
Court of the Sixth Judicial District of the State of Idaho, in and for the County of Bannock.
5.

Attached hereto as Exhibit D is a true and correct copy of Plaintiffs First Set

of Interrogatories, Request for Production of Documents, and Requests for Admission to
Farmers Insurance Company of Idaho, date August 20, 2013.
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~·;•.!ffE~i"J S"iATES COURTS
DISTRICT OF IDAHO

AUG 13 2001

TN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO

STEVEN H. EMPEY and LINDA J.
EMPEY, husband and wife,

)
)
)

Plaintiffs,

)

V.

)
)

FARMERS INSURANCE COMPANY
OF IDAHO, a stock insurance company,

)
)
)

Defendant.

Case No. 00-448-E-BLW
ORDER, REPORT AND
RECOMMENDATION

)
)

Currently pending before the Court are Defendant's Motion to Dismiss Complaint
Pursuant to Rule 12(b)(l) (Docket No. 6}., Defendant's Motion to Dismiss Complaint
Pursuant to Abstention Doctrine or in the Alternative Motion to Dismiss or Stay

Proceedings Based on Another Action Pending (Docket No. 8), Defendant's Motion for
Partial Summary Judgment (Docket No. 24), Plaintiffs' Motion to Seal Certain Pleadings

(Docket No. 31), and Defendant's Motion to Strike Portions of Affidavit of Vern Herzog,
Gary Montgomery and Wilbur Nelson (Docket No. 36).
Having carefully reviewed the record, considered oral arguments, and otherwise

ORDER, REPORT AND RECOMMENDATION - 1
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being fully advised, the Court enters the following Order, Report and Recommendation
pursuant to 28 U.S.C. § 636(b).

1.
BACKGROUND
The instant action arises from a denial of underinsured motorist benefits
(hereinafter referred to as "UIM benefits"), which Plaintiffs Steven H. Empey and Linda
J. Empey claim they are entitled to under an automobile insurance policy issued to them
by Fanncrs Insurance Company of Idaho ("Farmers Insurance").
On June 29, 1995, Linda Empey was involved in an automobile collision in

Pocatello, Idaho, with the driver of a 1994 Chevrolet Astro van, Peter Wagner. Wagner's
vehicle was insured by State Fann Insurance Company, including liability insurance
coverage in the amount of $50,000 per person. The Empeys settled their claim with
Wagner's insurer, State Farm, for the full policy limits of $50,000, plus they also
recovered an additional payment of $5,000 from Wagner personally.
On September 11, 1995, the Empeys submitted a claim for UIM benefits from
Farmers Insurance, seeking the policy limits of$50,000 under their UIM policy. The
Empeys explained that the injury and damages sustained by Linda Empey as a result of
the June 29, 1995 accident substantially exceeded the amount recovered from Wagner
and his insurer.
On September 18, 1995, a claims representative for Fanners Insurance, Jason
Whitmer, informed the Empeys' attorney via teleph~ne that their claim was denied on the
gro~nds that the liability insuran~e provided by State Farm on the Wagner yehicle in the
amount of$50,000 was offset from the Ernpeys' UIM coverage with Farmers Insurance,
resulting in no benefits payable under the UIM policy with Fanners Insurance. Whitmer
sent a letter to the Empeys, dated September 19, 1995, essentially confirming the
substance of his telephone conversation on September 18, 1995.
ORDER, REPORT AND RECOMMENDATION - 2
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On August 17, 2000, Plaintiffs Steven and Linda Empey commenced the instant

action on the basis of diversity jurisdiction, asserting the following state law causes of
act!on: (1) breach of contract, (2) fraud, (3) constructive fraud, (4) breach of the implied
covenant of good faith and fair dealing, (5) negligent infliction of emotional distress, and
{6) bad faith. The same day that Plaintiffs filed the instant action in federa.1 court, they
also filed an identical action (same parties, same facts and same claims) in Idaho state
district court. During oral argument before this Court, Plaintiffs infonned the Court that

the state action was filed one half hour after the instant federal action,
On December 4, 2000, Defendant filed a Motion to Dismiss for lack of subject

matter jurisdiction and a Motion to Dismiss pursuant to the Abstention Doctrine, or in the
Alternative, Motion to Dismiss or St.ay the Instant Proceedings Based on Another Action

Pending.
On May 4, 2001, Defendant filed a Motion for Partial Summary Judgment, in the

event that the Court denied its Motions to Dismiss. In response to Defendant's Motion
',

'

for Partial Summary Judgment, Plaintiffs filed a Motion to seal certain documents,
affidavits and their brief in response to Defendant's Motion for Partial Summary
Judgment. Thereafter, on May 30, 2001, Defendant filed a Motion to strike certain

portions of the affidavits that Plaintiffs filed in opposition to its Motion for Partial

Summary Judgment.
The above•rcfcrcnccd motions are the subject of this Order, Report and
Recommendation.
II.

ANALYSIS
A. Plaintiffs' Motion to Seal Certain Pleadinu;s (J)ocket No. 31)

Plaintiffs filed a motion to seal certain pleadings and affidavits that they wish to
'

file in opposition to Defendant's Motion for Partial Summary Judb'Illent. Defendant filed
ORDER, REPORT AND RECOMMENDATION - 3
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a Notice of Non-opposition to said Motion. On June 5, 2001, the Court entered an Order
granting Plaintiffs' Motion to Seal (Docket No. 43); consequently, Plaintiffs' Motion to
is now moot.
Seal
\
B. Defendant's Motion to Dismiss Pursuant to Rnle 1202)(1) (Docket No. 6),
Defendant's Motion for Partial Summary Judement (Docket No. 24).
and Defendant's Motion to Strike O)ocket No. 3©

Defendant seeks an order dismissing Plaintiffs' Complaint pursuant to Fed. R. Civ.

P. 12(b)( 1) on the grounds that this Court lacks subject matter jurisdiction over the instant
action. Plaintiffs allege in their Complaint that the basis for federal jurisdiction is
diversity jurisdiction. Defendant argues that diversity jurisdiction does not exist because
Plaintiffs have failed to properly allege an amount in controversy which exceeds $75,000.
In support of its argument that Plaintiffs have failed to allege an amount in

controversy which exceeds $75,000, Defendant argues the following: (1) that all of
Plaintiffs' tort claims, such as their claims for fraud, constructive fraud, negligent
infliction of emotional distress and bad faith, are time-barred and, therefore,
any damages alleged with respect to

these claims cannot be considered in the aggregate

when determining the amount in controversy; (2) the damages with respect to Plaintiffs'
I

°Qreach of contract claims can be no more than the policy limits of their UIM policy with
Farmers Insurance, which is in the amount of $50,000, which alone cannot satisfy the
amount in controversy requirement; and (3) contrary to Plaintiffs' contention, any
potential award of attorney fees and interest cannot be considered when determining
whether the amount in controversy has been satisfied in order to support diversity
jurisdiction.

As an alternative motion, in the event that this Court concludes that it does have
subject matter jurisdiction, or in other words, that diversity jurisdiction does exist,
Defen.dant·:filed a Motion for Partial Summary Judgment seeking dismissal of Plaintiffs'

ORDER, REPORT AND RECOMMENDATION - 4
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various tort based claims as identified above on the basis that they are time-barred.
Defendant essentially sets forth the same argument in support of its Motion for Partial
Summary Judgment as it did in its Rule 12(b)(l) Motion to Dismiss, concerning the issue
of whether Plajntiffs' tort claims are time~barred. Defendant also filed a Motion to S1rike
certain portions of various affidavits that Plaintiffs filed in opposition to Defendant's
Motion for Partial Summary Judgment.
In addressing both Defendant's Rule 12(b)(l) Motion to Dismiss and Defendant's
Motion for Partial Summary Judgment, this Court must resolve the question of whether
Plaintiffs' tort claims (including Plaintiffs' bad faith claim) are time-barred. Both parties
agree that Idaho state law governs this issue and that, as of the present, no Idaho court has
specifically addressed the question of what statute oflimitations applies to bad faith
claims. ~onsequently, both parties acknowledge that the question of which statute of
limitations applies to bad faith claims is a question of first impression in Idaho.
In light of the fact that Idaho law is unsettled in this specific area, the Court
concludes, as will be explained in mo:rc detaH below, that it should abstain from
exercisingjurisdiction over the instant matter, assuming arguendo that this Court has
subject matter jurisdiction to assert in the first instance. Because the Court concludes that
Defendant's Motion to Dismiss based on the abstention doctrine should be granted, the
Court need not resolve the issues raised in Defendant's Rule 12(b)(l) Motion to Dismiss
or Defendant's Motion for Partial Summary Judgment, and concludes that these latter two
(2) motions are moot. Consequently, the Court also concludes that Defendant's Motion

to Strike certain portions of various affidav.its slibmittcd by Plaintiffs in opposition to
Defendant's Motion for Partial Summary Judgment is also moot.
C. Defendant's Motion to Dismiss Pursuant to the Abstention Doctrine.

Or in the Alternative. Motion to Dismiss or Stay Proceedin2s Based
On Another Action Pending (J)ocket No. 8)

In light of the pending state court action, Defendant urges the Court to either
ORDER, REPORT AND RECOMMENDATION - 5
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dismiss the instant federal action pursuant to the abstention doctrine first annunciated in

Younger v. Harris, 401 U.S. 37, 91 S.Ct. 746, 27 L.Ed.2d 669 (1971), or at least exercise
its inherent powers and stay the federal proceedings until resolution of the state action.
In Green v. City of Tucson, 217 F.3d 1081 (9th Cir. 2000), the Ninth Circuit Court
of Appeals recently recognized the foll?wing:

Younger v. Harris, 401 U.S. 37, 91 S.Ct. 746, 27 L.Ed.2d 669
(1971), sets forth an abstention doctrine which "embodies 'a strong
federal policy against federal-court interference with pending state
judicial proceedings absent extraordinary circumstances.,,, "Younger
abstention is required if the state proceedings are ( l) ongoing,.
(2) implicate important state interests, and (3) provide the plaintiff
an adequate opportunity to litigate federal claims." When a court
determines that all three requirements for Younger abstention are
present, the case must be dismissed.

Id. at 1083 (citations and quotations omitted) (emphasis added). See also Beltran v.
California, 871 F.2d 777, 782 (9 th Cir. 1988) ('~ere Younger abstention is appropriate,
a district court cannot refuse to abstain, retain jurisdiction over the action, and render a
decision on the merits after the state proceedings have ended. To the contrary, Younger
abstention requires a dismissal of the action.").
In the instant action, it appears that the instant federal action was filed before the

state action was filed. This factor, however, is irrelevant as to whether the Younger
principles should be applied. The United States Supreme Court has held that "even where
state proceedings arc begun after a federal complaint is filed, but before any proceeding
of substance on the merits have taken place in federal court, the principles of Younger
apply with full force." Communications Telesystems Internat·'l v. California Public

Utility Comm 'n, 196 F.3d 1011, 1016 (9th Cir. 1999) (citing Hicks v. Miranda, 422 U.S.
332, 95 S.Ct. 2281, 45 L.Ed.2d 223 (1975), overruled on other grounds, Mandel v.
Bradley, 432 U.S. 173, 97 S.Ct. 2238, 53 L.Ed.2d 199 (1977)).

ORDER, REPORT AND RECOMMENDATION - .6
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The Court concludes that all three Younger factors are satisfied in this instance,

thus, this Court is required to abstain from exercising jurisdiction, assuming arguendo
that subject matter jurisdiction exists, and dismiss the instant action. The first Younger
factor is satisfied because the state action remains pending at this time. The second
Younger factor is also satisfied because important state interests are implicated. Both

parties concede that the question of whether Plaintiffs' bad faith claim is time-barred
involves a question of first impression in Idaho, and it should be for Idaho courts, not this
Court, to decide this question of first impression concerning state law. Finally, the third
Younger factor is not relevant because Plaintiffs have asserted no federal claims, only

state law claims.
Even asswning that Plaintiffs did have federal claims to assert, however, the third
Younger factor. only requires "the absence of 'procedural bars' to raising a federal claim

in the state -proceedings." Communications Telesystems lnternat'l, 196 F.3d at 1020
(citing Middlesex County Ethics Committee v. Garden State Bar Ass'n, 457 U.S. 423,
432, 102 S.Ct. 251St 73 L.Ed.2d 116 (1982)). Pl~intiffs bear the burden of demonstrating
mthat state procedural law barred presentation of [their] claims. 'H Id. (quoting Pennzoil

Co. v. Texaco, Inc., 481 U.S. 1, 14, 107 S.Ct. 1519, 95 L.Ed.2d 1 (1987)). In this regard,

Plaintiffs have presented no argument or authority which suggest that any of their claims
presently asserted, or which may be asserted in the future, are barred by state procedural
law.
There is no dispute that Plaintiffs have filed an identical action in both federal and
state court, with the same parties and asserting the same identical claims. The status of
the proceedings in both the federal and state action are similar in the sense that neither
party has conducted any discovery in either action. ln addition, no proceeding of
substance on the merits of Plaintiffs' claims has occurred in the instant federal action.
Consequently, because the Younger factors are satisfied in this instance, this Court is
ORDER, REPORT AND RECOMMENDATION - 7
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required to abstain and dismiss the federal action.
Plaintiffs cite Colorado River Water Conservation District v. United States, 424
U.S. 800, 96 S.Ct. 1236, 47 L.Ed.2d 483 (1976), to argue that this Court should apply a
different test, rather than the Younger analysis, when deciding whether to abstain and
·dismiss the instant action. ln Colorado River, the United States Supreme Court identified
a multi-factored test for determining whether to dismiss a federal action due to the
presence of a concurrent_ state proceeding for reasons of wise judicial administration. The
Supreme Court in Colorado River, however, expressly provjded that this multi-factor test

only applies if abstention is not appropriate. Id. at 815-17, 96 S.Ct. 1236. The Supreme ,
Court then noted ~hree (3) general categories or circumstances in which abstention is
appropriate. Id. at 814-16, 96 S.Ct. 1236. The second category in which abstention is
appropriate is "where there have been presented difficult questions of state law b~aring on
policy problems of substantial public import whose importance transcends the result in
the case then at bar.'' Id. at 81.4, 96 S.Ct. 1236. The Supreme Court in Colorado River
recognized that, with respect to this second category, "[i]t is enough that exercise of
federal review of the question in a case and in similar cases would be disruptive of state
efforts to establish a coherent policy with respect to a matter of substantial public
concern." Id.
The Court concludes that Plaintiffs' instant action falls within the second category
where abstention is appropriate because it involves a question of firs~ impression
concerning Idaho state law which should be addressed by the state courts. In the Court's
opinion, the issue of bad faith and when such a claim may be time-bar.red involves
important policy questions that the Idaho courts should first be allowed to address.
Should this federal court attempt to resolve the issue without guidance from the Idaho
courts, doing so coufd be disruptive of state efforts to establish a coherent policy in this
area of the law which invo}ves matters of substantial public concern. In addition, it is
ORDER, REPORT AND RECOMMENDATION - 8
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clear that dismissal of the instant action will not result in any prejudice to Plaintiffs since
their state law claims have been preserved by their filing of an identical action in state
court. Ultimately, the Supreme Court in Colorado River has recognized that where a case
is properly within one of those categories of cases where abstention is appropriate, there
is

no discretion to grant i~junctive relief. Id. at 817 n. 22.
Consequently, this Court concludes that Defendant's Motion to Dismiss based on

the abstention doctrine should be granted and the instant action should. be dismissed.

III.
ORDER
Based upon the foregoing, IT IS HEREBY ORDERED:
(1) Plaintiffs' Motion to Seal Certain Pleadings (Docket No. 31) is MOOT.

(2) Defendant's Motion to Strike Portions of Affidavit of Vern Herzog, Gary
Montgomery and Wilbur Nelson (Docket No. 36) is MOOT.

IV.

RECOMMENDATION
Based upon the foregoing, this Court hereby recommends that the District Court
enter an Order as follows:

(1) Finding MOOT Defendant's Motion to Dismiss Complaint Pursuant to Rule

12(b)(1) (Docket No. 6),
(2) Finding MOOT Defendanfs Motion for Partial Summary Judgment (Docket
No. 24),
(3) Finding MOOT Defendant's Motion to Dismiss or Stay Proceedings Based on
Another Action Pending (Docket No. 8-2), and
(4) GRANTING Defendant's Motion to Dismiss Complaint Pursuant to Abstention
Doctrine (Docket No. 8-1), thereby dismissing Plaintiffs' entire Complaint.
Written objections to this Report and Recommendation must be filed within ten

ORDER, REPORT AND RECOMMENDATION - 9
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(10) dars pursuant to 28 U.S.C. § 636(b)(l) and Local Rule 72.l(b)(2) or as a result that

party may waive the right to raise factual and/or legal objections in the Ninth Circuit
Court of Appeals.
DATED this

t3~ay of August, 2001 .

. LARRYM.B
CHIEF MAGISTRATE JUDGE
UNITED STATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT
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FOR THE DISTRICT OF IDAHO

. -·· _____\.:'

: '
:,..;:, j • , • I,. ~ ;; .

.

1.,:: :_' ~ ~ J

CL\:f~;·:. h.:1-\:·:~;

STEVEN H. EMPEY and LINDA J.
EMPEY, husband and wife,
Plaintiffs.

v.
FARMERS INSURANCE COMPANY
OF IDAHO, a stock insurance company,

Defendant.

)
)
)
)
)
)
)

J

Case No. CV-00-448-E-BLW

JUDGMENT

)
)
)
)

111e Court has before it a Report and Recotrunenda~ion filed by the United States

Magistrate Judge. 'I'he parties have indicated they will not file objections to the Report. The
Court has examined the Report pursuant to 28 U.S.C. § 636(b)(l) and finds that it accurately

sets forth the facts and correctly applies the governing legal standards. The Court agrees with

the Magistrate Judge that the federal action should be dismissed pursuant tu the abstention
doctrine, first pronounced by·lhe United States Supreme Court in Younger v. Harris, 401 U.S.
3 7. Accordingly,

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED,
that the Report and Recommendation (Docket No. 48) shall be, and the same is hereby,
ADOPTED as the decision of the District Court and incorporated fully herein by reference,

Judgmont - page l
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IT IS FURTHER ORDERED, ADJUDGED, A.ND DECREED, that the Defendant's
Motion to Dismiss Complaint Pursuant to Abstention Doctrine (Docket No. 8-1) shall be, and
the same is hereby, GRANTED, and that this action be DISMISSED IN ITS ENTIRETY.
DATED this 301'nday of August, 2001.

Judgment -- page 2
000930

•

•

Case 4:00-cV-vv448-BLW Document 49 Filed 081~-.01 Page 3 of 3

-

..

CERTIFICATE OF MAILING

I HEREBY CERTIFY that a true and correct copy of the foregoing was
mailed this

/]()th day of August, 2001, to t~e following parties:

Jeffrey A. Thomson
Elam & Burke, P.A.
Key Financial Center
702 West Idaho
P.O Box 1539

Boise, Idaho 83701-1539
Fax (208) 384-5844

Wilbur T. Nelson
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

"Register No. CVOC01-01682B

STEVEN H. EMPEY and LINDA J. EMPEY,)
husband and wife,
)
)

Plaintiffs,

)
-

vs.

)

)
)

FARMERS INSURANCE COMPANY OF IDAHO,)
a stock insurance company,
)

ORDER DENYING MOTION TO
ADD CLAIM FOR PUNITIVE
DAMAGES

)

_________________ )
Defendant.

)

The Court took the Plaintiffs' Motion for Order Granting
Leave to Amend Complaint to State a Claim for Punitive Damages
under advisement on September 3, 2002.
opinion.

The Court now issues its

The Court DENIES the Motion.

The decision of whether to instruct on punitive damages is
within the discretion of the trial judge.

Soria v. Sierra Pac.

Airlines, 111 Idaho 594, 726 P.2d 706 (1986).

Outlining when a

Register CVOC0l-01682B
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court should allow a party to amend to present a claim for
punitive damages, Idaho Code section 6-1604(2) states, in
pertinent part:
In all civil actions in which punitive damages are
permitted, ... The court shall allow the motion to amend
the pleadings if the moving party establishes at such
hearing a reasonable likelihood of proving facts at
trial sufficient to support an award of punitive
damages.
Idaho Code section 16-1604(1) outlines that the claimant
must'prove "oppressive, fraudulent, wanton, malicious or
outrageous conduct by the party against whom the claim for
punitive damages is asserted," in order to establish punitive
damages.
In Linscott v. Rainier Nat. Life Ins. Co., 100 Idaho 854,
860, 606 P.2d 958, 964 (1980), the Idaho Supreme Court outlined
that, in order to award punitive damages in a case where the
insurance company initially refuses to pay a valid claim, the
evidence must show (1) the company's refusal was an extreme
deviation from reasonable standards of conduct and (2) that the
refusal was made by the company with an understanding of or a
disregard for its likely consequences.

The Supreme Court also

explained when and why punitive damages should be awarded:
Punitive or exemplary damages are a peculiarity in the
law of damages. Unlike other damages awards, their
purpose is not to compensate the plaintiff, but to
express the o~trage of society at certain actions of
Register CVOC01-01682B
ORDER DENYING MOTION TO ADD CLAIM FOR PUNITIVE DAMAGES
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the defendant. As such, they act as punishment, and
serve to deter the defendant, and others in a similar
position, from engaging in like conduct in the future.
In Idaho the punishment rationale is disfavored. As
this court said in a recent case:
"[W]e feel that the courts in these civil
cases should be motivated primarily by a
purpose of deterrence and not by a purpose
of punishment. In other words, the
assessment of exemplary damages should be
prompted by the court's or jury's desire to
assure, to the extent possible via the
imposition of a monetary penalty, that
similar conduct does not occur in the
future. Punishment, per se, should be left
to the criminal law." Jolley v. Puregro
Co., 94 Idaho 702, 708-9, 496 P.2d 939, 9456 (1972) (Citations omitted.)
Even for deterrence, punitive damages "are not a
favorite of the law, and the power to give such
damages should be exercised with caution and within
the narrowest of limits." Jolley, supra, 94 Idaho at
709, 496 P.2d at 946; Williams v. Bone, 74 Idaho 185,
189, 259 P.2d 810, 812 (1953). Punitive damages,
then, are awarded only in the face of conduct on the
part of the defendant which society considers so
reprehensible as to require an extraordinary
remedy ....

Linscott, 100 Idaho at 857, 606 P.2d at 961.
It is therefore well settled that punitive damages are not
favored in Idaho law, should be awarded only in the most unusual
and compelling circumstances, and are to be awarded cautiously
and within narrow limits.

Manning v. Twin Falls Clinic & Hosp.,

122 Idaho 47, 52, 830 P.2d 1185, 1190 (1992).
The 'facts in this matter are as follows:

~egister CVOC01-01682B
ORDER DENYING MOTION TO ADD CLAIM FOR PUNITIVE DAMAGES
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1.
As of April 10, 1995, the Defendant denied a claim for
UIM benefits, based on the same offset clauses that are the
basis of the Defendant's denial of benefits in this action;
2.
As of July 19, 1995, the Defendant received a letter
from Mr. Gary Montgomery (attorney for the insured in the April
denial), outlining that he believed the provisions of the
Defendant's insurance policy were conflicting and ambiguous and
that the Defendant should not further use the offset clauses in
their UIM benefit coverage;
3.
The Defendant continued
customers and to apply the offset
benefits to their customers until
held to be ambiguous by the Idaho

to sell UIM coverage to their
clauses in dealing with UIM
1999 (when such clauses were
Supreme Court);

4.
About September, 1995, the Plaintiffs made a claim
under their UIM.coverage. A Mr. Wagner injured Mrs. Empey in an
automobile accident. Mr. Wagner's vehicle was underinsured, as
per the Defendant's UIM policy. The Defendant denied coverage
by telephone and in writing (on the basis of the offset
clauses), but did not send Mr. Herzog a copy of the endorsement
covering the UIM coverage;
5.
In November, 1995; the Idaho Supreme Court enforced
offset clauses in UIM insurance policies, reversing a summary
judgment holding them to be ambiguous. Sublimity Ins. Co. v.
Shaw, 127 Idaho 707, 905 P.2d 640 (1995);
6.
The offset clauses in the Defendant's UIM cov~rage
(when read together with the "Dear Policyholder" letter sent to.
insureds) were held to be ambiguous in 1998 by the Fourth
District Court and in 1999 by the Idaho Supreme Court;
7.
The Plaintiffs have been paid their UIM policy limits
plus interest from the date of the accident.
On the basis of these facts, the Plaintiffs ask the Court
to hold that refusing to change it's view regarding the offset
clauses in its UIM policies (when receiving a letter from
opposition counsel) is an extreme deviation from reasonable
.

~
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I

standards of conduct by the Defendant, making the Defendant
potentially liable for punitive damages.

The Court refuses the

Plaintiff's request.
The Court instead finds that the Defendant's actions in
this matter fail to meet the Linscott tests to allow the
Plaintiffs to pursue punitive damages at trial.

The Court does

not find the Defendant's acts oppressive, fraudulent, wanton,
malicious, or outrageous, when the Defendant fails to (1) change
the way it interprets its policies,

(2) inform all of its

insureds of a challenge to the manner in which it interprets its.
policies, or (3) file a declaratory judgment action regarding
the interpretation of its policies, simply because an opposing
lawyer challenges such interpretation.

Since the Defendant's

actions don't meet the two tests (outlined by the Supreme Court
in Linscott), then there cannot be a reasonable likelihood that
the Plaintiffs will prove facts at trial to support the award.
If the Court were to allow the Plaintiffs to present their
claim_for punitive damages to ~his jury on these facts, the
Court would be countenancing the argument that (to avoid a
potential claim for punitive damages), whenever an insurance
company gets a le~ter from an opposing attorney regarding its
policies, it must either (1) change its policies, (2) explain
every challenge to its policies to.every present and future
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insured, or (3) file a declaratory judgment action.
the law.

That is not

That is not what the law should be.

The Court understands that the relationship between an
insurer and its insureds is a relationship " ... characterized by
elements of public interest, adhesion and fiduciary duty."
White v. Unigard Mut. Ins. Co., 112 Idaho 94, 99, 730 P.2d 1014,
1019 (1986).

In White, the Idaho Supreme Court also recognized

a "special relationship" between an insurer and an insured, due
to adhesionary aspects of the insurance contract.

Id.

Because

of this fiduciary duty/special relationship, the Idaho Supreme
Court then allowed plaintiffs to maintain an independent cause
of action for bad faith.

However, even in a claim for bad faith

(for violation of this fiduciary duty/special relationship}, the
plaintiff must prove that the claim is not "fairly debatable."
White, 112 Idaho at .100, 730 P.2d at 1020.

Here, the

Plaintiffs' expert testifies that the Plaintiffs' view of the
validity of the offset clauses is proper and not fairly
debatable.

The Plaintiffs then ask the Court to. allow them to

seek punitive damages, based on the Defendant's conduct (given
l

the Plaintiffs' view of such clauses).

The Court cannot agree.

Instead the Court finds that, where a party wants to seek
punitive damages for conduct (which is questionable/undebatable,
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only when a court construes all of the facts in favor of the
moving party), that is not~ case for punitive damages.
Lastly (though the Plaintiffs seem to be arguing
otherwise), this Court finds no Idaho legal precedent for the
premise that, every time an insured is challenged on its
interpretation of its policy language, the insured must file a
declaratory judgment action.

In fact, the Idaho Supreme Court,

in Kootenai County v. Western Casualty and Surety Co., 113 Idaho
908, 910-11, 750 P.2d 87, 89-90 (1988), does not require an
insurance company to file a declaratory judgment action in every
instance, even when the company believes there is no potential
for coverage but tenders a defense until the lack of coverage is
established.

The Supreme Court states that the insurance

company "may" file the action.

Id.

Failure to file a

declaratory judgment action cannot then be an extreme deviation
from reasonable standards of conduct.
' SO ORDERED .
IT IS
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DATED September 30, 2002

Copies to:
Wilbur T. Nelson
Gary L. Montgomery
Jeffrey A. Thomson
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EXHIBIT D
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JOHN L. RUNFT (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFf & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: jsteele@runftsteele.com·
Attorneys for Peggy Cedillo
IN THE D.ISTRICT COURT OF THE FOURTH JUDICIAL qISTRICT OF

THE.STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO, an individual,
Plaintiffs,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,

)
)
)
)
)
)
)
)
)
)

CASE NO. CV OC 1308697

PLAINTIFF'S FIRST SET OF
INTERROGATORIES, REQUEST FOR
PRODUCTION OF DOCUMENTS, AND
REQUESTS FOR ADMISSION TO
FARMERS INSURANCE COMPANY
OF IDAHO

Defendants.

COMES NOW Peggy Cedillo ("Cedillo"), by and through undersigned counsel, and
pursuant to Rules 26, 33, 34, and 36 of the Idaho Rules of Civil Procedure, hereby requests that
Farmers Insurance Company of Idaho ("Farmers") answer the following Interrogatories,
Requests for Production of Documents, and Requests for Admission within thirty (30) days from
the date of service herein, in conformance with the provisions of the Idaho Rules of Civil
Procedure.
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PRELIMINARY STATEMENT
In answering these Interrogatories, Requests for Production of Documents, and Requests
for Admission, you are required to furnish all information that is available to you, or subject to
your reasonable inquiry, including information in the possession, custody, or control of your
attorneys, advisors, or other persons directly or indirectly employed by, or connected with you or
your attorneys, and anyone else otherwise subject to your control.
These Interrogatories, Requests for Production, and Requests for Admission are
continuing, and the answers thereto must be supplemented as required by the applicable rules.
DEFINITIONS AND INSTRUCTIONS
Unless otherwise indicated, the following definitions are applicable to these
Interrogatories, Requests for Production, and Requests for Admission:
1.

The te~ "identify," when referring to an individual, corporation, or other entity

shall mean to set forth:
a.

The name;

b.

The present or last known residence and business address;

c.

The corporation's principal place of business;

d.

The telephone number;

e.

The e-mail address; and

f.

The individual's employer and job title, both presently and at all times
referred to in the specific interrogatories.

2.

The term "identify," when used with respect to a document, or the description or

identification of a document, shall be deemed to inclµde a request for the following information:
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a.

The natures and substance of the documents with sufficient particularity to
enable the same to be precisely identified;

b.

The date, if any, which the document bears, and the date it was prepared;

c.

The person or persons executing the document, and the identify of all
persons participating in the preparation thereof;

d.

The date the document was sent;

e.

The date the document was received;

f.

The person to whom the document is addressed;

g.

Any file or reference number used in connection with the document.

h.

The present location of the original or a legible copy of the document; and

1.

The full name, present address, telephone number, e-mail address,
occupation, job title, and employ of the person or persons having
possession, custody, or control of each such original or legible copy whose
testimony could be used to authenticate such document and lay the
foundation for its introduction into evidence.

3.

In lieu of the identification required by subparts "a" through "i" above, you may

attach a legible copy of the document to your answers to these Interrogatories .. Your answer to
the particular Interrogatory and subpart(s) must contain: (a) information sufficient to enable the
reader to determine which document or documents are referenced to by your answers; and (b) all
information requested by subparts ."a" through "i" not contained in the document itself.
4.

The term "identify," when used with respect to oral communications, shall be

deemed to include a request for the following information:
a.

The date and place thereof;

b.

Whether the communication was in person or by telephone;
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c.

Identification as defined in the preliminary statement, of each person who
participated in, or heard any part of, said communication, in the manner
described in the preliminary statement;

d.

The substance of what was said by each person participating in said

e.

communication; and
A chronological list identifying, as defined in the preliminary statement,
all documents or recordings which summarize, confirm, or in any way
refer to said communication.

5.

"Document" should be construed as broadly as is permissible under the Idaho

Rules of Civil Procedure. The term is intended to encompass the following: any medium by
which information is recorded, stored, communicated or utilized, including papers (of any kind,
type or character) and any method or medium by which information may be communicated,
recorded or retrieved by people or by computers.

The term includes, without limitation,

photographs, photostats, x-rays, motion pictures, audio tape, video tape recordings, computer
generated material, computer disks, CD-ROMs and any other form or type of computer stored or
computer retrievable data, microfilm, and microfiche, or any other process by which information
is reduced for storage or use.

If the document or information is in a computer readable form, please specify the
software (including the exact version) and release used to create the information. Also specify
any other software, hardware, or information such as passwords or user supplied files that are
required or desirable in order to examine and use the information.

Specify the exact

configuration of the hardware on which the information was created, including the memory size
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(and graphics control board in the event the information contains or requires graphics). Please
give the exact name, release, and version of the operating system used on the hardware.
The term document should be deemed to include a request for any document which
relates to the principal document or the subject matter of the principal document including, e.g.:
(1) any material which was used or referred to in the preparation of the principal document; (2)
all attachments to the document; (3) any document referred to in the principal document; and (4) all additions, deletions, substitutions, ~endments, or modifications to the original of the
principal document.
6.

"Knowledge" includes firsthand knowledge and information derived from any

other source, including, but not limited to, hearsay knowledge.
7.

The words "relates to" and ''relating to" mean supports, evidences, describes,

mentions, refers to, pertains to, contradicts, or comprises.
8.

,

"Farmers," "You," and "Your" shall refer· to Farmers Insurance Company of

Idaho, as well as your counsel, consultants, experts, investigators, agents, employees, and/or all
other persons acting on Farmers Insurance Company of Idaho's behalf.
9.

"Policy'' as used in this discovery request refers to the insurance policy issued by

Farmers and under which Cedillo was insured, identified by Famers as Policy Number 750163542585.
10.

"UIM" as used in this discovery request refers to the underinsured motorist

provision of the Policy.
11.

"Claim" as used in this discovery request refers to any and all claims for benefits

made under the Policy arising on or after May 25, 2008, as a result of the Crash AND
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IDENTIFIED BY Farmers as Claim Unit Number 1014413194-1-2 and Claim Unit Number
1014413194-1-3.
12.

"Crash" as used in this discovery request refers to the motorcycle crash which

occurred on May 25, 2008.
13.

"Offset Clause" as used in this discovery refers to Policy endorsement El l 79i 1st

Edition that contains the following:

Coverage C-1 UNDERinsured Motorist Coverage, Other Insurance.
2. The amount of Underinsured Motorist Coverage we will pay shall be
reduced by the amount of any bodily injury coverage available to any
party held to be liable for the accident.

INTERROGATORIES
INTERROGATORY NO. 1: Please identify each person involved in answering these
interrogatories or assisting in the answering of these interrogatories, as well as each person who
furnished information that was used in answering these interrogatories.

As to each person

identified, state his or her full name, job title, employer, last known business and residence
address and respective telephone number, and numbers of each interrogatory (by number),
request for production (by number) and request for admission (by number) that he or she
answered or assisted in answering.
INTERROGATORY NO. 2:

Identify each person specifically, including persons not

employed by Farmers, who has any knowledge or has taken any action on behalf of Farmers with
regard to the handling of the Claim and state their knowledge or action taken. This interrogatory
seeks the identity of every person who had anything to do with the Claim, including the
adjusters, branch claims representatives, regional or home office claims auditors or claims
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examiners, all claims managers and claims supervisors at any level, executive officers of any
company, and all members of any review committee or claims committee and the identity of
every person, firm, or company with whom Farmers had any contact, including independent
adjusters or independent adjusting firms, private investigators, engineers, physicians or medical
consultants, economists, accountants, attorneys, or any other person, firm, or company,
concerning the Claim and requires that you state their knowledge or action taken.
INTERROGATORY NO. 3: Identify each and every document relating to the Claims
file; defining the benefits provided by UIM coverage; relating to the Claim; relating to the
amount justly due; relating the damages due Cedillo under UIM; relating to the Offset clause;
relating to the Reserve; or relating to any Reinsurance .
INTERROGATORY NO. 4:

Identify each and every document, object, or thing,

intended to be introduced or utilized in any manner in this litigation and/or trial of this matter.
INTERROGATORY NO. 5: For each person identified in Interrogatory No. 2 describe
in detail the function or service performed by that person in evaluating the following:
a.

The Claim

b.

The benefits provided by UIM coverage

C.

The amount justly due Cedillo

d.

The damages due Cedillo under the UIM

e.

The Offset clause

f.

Any reserve

g.

Any reinsurance
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INTERROGATORY NO. 6: Identify each and every document relating to the following:
a.

The Claim

b.

The benefits provided by UIM coverage

C.

The amount justly due Cedillo

d.

The damages due Cedillo under the UIM

e.

The Offset clause

£

Any reserve

g.

Any reinsurance
I

INTERROGATORY NO. 'J: Identify each file that was opened, created, or maintained
by any person relating to the following and identify the person who opened, created or
maintained that file:
a.

The Claim

b.

The benefits provided by UIM coverage

c.

The amount justly due Cedillo

d.

The damages due Cedillo under the UIM

e.

The Offset clause

£

Any reserve

g.

Any reinsurance

INTERROGATORY NO. 8: Identify the name, address and any other identification of
every person whom you expect to call as an expert witness. With respect to each and every
person whom you '-,expect
. to call as an expert witness at trial, identify the following:
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a. Identify the witness fully and summanze his or her qualifications and
background;
b. State the subject matter on which he or she is expected to testify;
c. State the substance of the facts 'and opinions to which he or she is expected to
testify; and
d. Pursuant to Rule 705 of the Idaho Rules of Evidence, you are requested to
disclose the underlying facts and data upon which the expert bases his or her
opinions.
INTERROGATORY NO. 9: If any document, information or data of any kind pertaining
to the Claim, the claims-handling or undefW!iting activities, or any reports, communication, or
data of any kind, are maintained on any electronic media, such as computer data files, electronic
mail, or any equivalent, identify the contents of such electronically stored information, the
location, and whether or not hard copies of such material exist.
INTERROGATORY NO. 10: Identify each person who is responsible for determining,
promulgating, and overseeing policies and standard procedures for the administration,
evaluation, determination, and payment ofUIM claims by You.

-

fNTERROGATORY NO. 11: Identify every document containing statements of policy,
policy guidelines, administrative bulletins, intercompany memoranda, manual or handbook, or
other documents of any kind, relating to the standard, recommended, or expected procedures or
guidelines for the administration, evaluation, determination, and payment ofUIM claims by you.
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INTERROGATORY NO. 12:

Identify each person who is responsible for devising,

implementing and overseeing the training of adjusters, claims representatives, claims
supervisors, or any other individuals involved in the UIM claims handling process.
INTERROGATORY NO. 13:

Identify all training materials of every kind used in

training adjusters, claims representatives, claims supervisors, or any other individuals involved in
the UIM claims handling process.
INTERROGATORY NO. 14: If any person or entity filed a lawsuit against You alleging
either in whole or in part any breach of duty of good faith and fair dealing, or alleging any
tortious claim of bad faith in the handling of any underinsurance claim or the unenforceability of
the Offset clause from January 1, 2007 to present, identify each such lawsuit, including the
complete name of the plaintiff and their attorney and attorneys address and phone number, the
complete name of each defendant, the jurisdiction in which the action was filed, the court docket
number or other identifying designation and the ultimate disposition of the lawsuit.
INTERROGATORY NO. 15: Identify every person insured by Farmers whose claim for
underinsurance benefits were reduced by reason of the Offset clause set forth in endorsement
E 1179i within the past 5 years.
INTERROGATORY NO. 16: Describe what you did to investigate Cedillo's Claim, the
benefits due Cedillo, the amount justly due, and the damages due Cedillo under UIM
INTERROGATORY NO. 17: Describe who, when and how Cedillo's Claim was valued,
the benefits due Cedillo, the amount justly due and the damages due Cedillo under UIM.
INTERROGATORY NO. 18: Identify each of the following individuals:
a. Peter Sebring;
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· b. Larry Norville;
c. Rory Lowe; and
d. Rodney Thayer.
INTERROGATORY NO. 19: If your responses to any of the Requests for Admission Nos.
1-137 are anything other than an unqualified "admit," please provid~ the factual basis for your
'
response.

REQUEST FOR PRODUCTION OF DOCUMENTS
REQUEST FOR PRODUCTION OF DOCUMENTS NO. l:

Please produce all

computers or other electronic devices used in any way by Mr. Ron Ramsey and/or you for any
matter related to Cedillo's Claim.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 2:

Please produce all

documents evidencing communications between Ron Ramsey and/or you and attorney Jeff
Thomson and or the law firm of Elam & Burke that relate in any way to the Claim.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 3:

Please produce all

documents that relate to the following:
a.

The Claim

b.

The benefits provided by UIM coverage

c.

The amount justly due Cedillo

d.

The damages due Cedillo under the UIM

e.

The Offset clause

f.

Any reserve
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g.

Any reinsurance

h.

Any audit of Cedillo's Claim or Claim file

1.

Any valuation of Cedillo's Claim

J.

Any reserve

REQUEST FOR PRODUCTION OF DOCUMENTS NO. 4: Please produce all reports,
writings or other documents prepared by or supplied by any person to whom the Claim, the
benefits provided by UIM coverage, the amount justly due Cedillo, the damage·s due Cedillo
under the UIM or the amount justly due was referred. This request calls for the production of
each document identified in Your response to the Interrogatories above.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 5: Please produce a copy of
every voice recording and the written transcript of any and all phone calls which relate to the
Claim, the benefits provided by UIM coveage, the damages due Cedillo and/or the amount justly
due Cedillo.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 6: Please produce a copy of
the valuation referred to in Farmers' letter of August 25, 2009 and all other valuations and all
reserves.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 7:

Please produce all

documents which define the terms "benefits," "valuation," "amount of loss," "amount justly
due," "claim," or "damages" under the UIM used by any and all persons identified by you in
Answer to Interrogatory No. 1 above.
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REQUEST FOR PRODUCTION OF DOCUMENTS NO. 8:

Please produce all

documents which define the terms "reserve" and "reserves" used by any and all persons who
evaluated Cedillo's Claim.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 9:

Please produce all -

documents relating to the "reserve" or "reserves" established on the Claim.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. I 0:

Please produce all

documents which define or relate to the term "damages" as used in the Policy.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 11:

Please produce all

documents which you received from the underinsured driver's insurance company, Progressive.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 12:

Please produce all

committee reports, committee meetings, or written notes prepared by or taken in connection with
any claims committee meeting on the Claim.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 13:

Please produce all

underwriting files in their entirety.
· REQUEST FOR PRODUCTION OF DOCUMENTS NO. 14:

Please produce all

correspondence with any reinsurer pertaining to the Claim, including specifically all status
reports and all reports on changes in loss reserves.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 15: Please produ~e the claims
manual or handbook containing standard or recommended procedure for the administration,
evaluation, determination, and payment ofunderinsurance claims in use during the period May I,
2008 through the present date.
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.

,

REQUEST FOR PRODUCTION OF DOCUMENTS NO. 16:

Please produce each

memorandum written statement of policy, written policy guideline, administrative bulletin, or
other writing on any subject related to procedures in the administration, evaluation,
detennination, or payment of underinsurance claims in use during the period May I, 2008
through the present date.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 17: Please produce a copy of
all training materials used in the training of adjusters, claims representatives, claims adjudicators,
claims examiners, claims supervisors, claims managers or any other individual in use during the
period May I, 2008 through the present date.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 18: Please produce a copy of
the annual reports filed by You with the Idaho Departments of Insurance for the fiscal years
ending 2007 to current.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 19: Please produce a copy of
all _promotional material or brochures provided to insurance sales representatives, agents, or
brokers, and in any way referring or relating to Your UIM benefits and Your practices,
procedures, and reputation in the administration, evaluation, detennination, and payment ofUIM
claims.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 20: Please produce a copy of
all incentive programs which reward claims personnel for achieving financial goals in use during
the period January I, 2007 through the present date.
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REQUEST FOR PRODUCTION OF DOCUMENTS NO. 21:

Please produce all

documents, statements, depositions or affidavits of the following that relate in any way to the
enforceability of your Offset clause:
a.

Peter Sebring

b.

Larry Norville

c.

Rory Lowe

d.

Rodney Thayer

"REQUESTS FOR ADMISSION
COMES NOW Peggy Cedillo, by and through undersigned counsel, and pursuant to
Rules 26 and 36 of the Idaho Rules of Civil Procedure, hereby requests that Farmers Insurance
Company of Idaho, answer the following Requests for Admission within thirty (30) days from
the date of service herein, in conformance with the provisions of the Idaho Rules of Civil
Procedure.

REQUEST FOR ADMISSION NO. l: On January 16, 2013, Arbitrator Merlyn Clark
awarded $406,700.12 as the amount of damages for bodily injury sustained by Cedillo.
REQUEST FOR ADMISSION NO. 2: Farmers must pay the amount justly due Cedillo
within 30 days ofreceipt of her proof ofloss.
REQUEST FOR ADMISSION NO. 3: Farmers must diligently search for and consider
documents or evidence that supports the Claim.
REQUEST FOR ADMISSION NO. 4: Farmers may not ignore documents or evidence
which supports the Claim.
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REQUEST FOR ADMISSION NO. 5: Fanners must have a reasoned basis for resolving
factual issues concerning the Claim i~ its favor and against Cedillo.
REQUEST FOR ADMISSION NO. 6: Farmers valued the Claim.
REQUEST FOR ADMISSION NO. 7: Fanners set a reserve on the Claim.
REQUEST FOR ADMISSION NO. 8: The reserve set by Fanners is its own valuation of
the Claim.
REQUEST FOR ADMISSION NO. 9: Fanners letter of August 25, 2009 states Fanners'
valuation of the Claim.
REQUEST FOR ADMISSION NO. l 0:

Cedillo spoke -with Farmers representative

Rebecca (phone# 1-800-435-7764) concerning her Claim.
REQUEST FOR ADMISSION NO. 11:

Cedillo spoke with Fanners representative

Jenisha (phone# l-800-435-7764 ext. 26519) concerning her Claim.
REQUEST FOR ADMISSION NO. 12: Cedillo spoke with Farmers representative Ron
Ramsey (phone# 1-208-251-8159) concerning her Claim.
REQUEST FOR ADMISSION NO. 13:

Cedillo spoke with Fanners representative

Andrea Decker (phone# 1-800-247-0811 ext. 5403) concerning her Claim.
REQUEST FOR ADMISSION NO. 14: Cedillo's phone conversations with Fanners
. representatives were recorded.
REQUEST FOR ADMISSION NO. 15: Cedillo complied with all of her responsibilities
under the UIM.
REQUEST FOR ADMISSION NO. 16: Cedillo complied with all of her responsibilities
under the Claim.

PLAINTIFF'S FIRST SET OF INTERROGATORIES, REQUEST FOR PRODUCTION OF
DOCUMENTS, AND REQUESTS FOR ADMISSJON TO FARMERS INSURANCE
COMPANY OF IDAHO - Page 16

000957

'

REQUEST FOR ADMISSION NO. 17:

Cedillo cooperated with Fanners m its

investigation of the Claim.
REQUEST FOR ADMISSION NO. 18: Cedillo submitted a sufficient proof of loss
concerning the amount justly due Cedillo.
REQUEST FOR ADMISSION NO. 19:

Cedillo submitted a sufficient proof of loss

concerning the Claim.
REQUEST FOR ADMISSION NO. 20: Cedillo provided Fanners with all infonnation
requested of her.
REQUEST FOR ADMISSION NO. 2 l: Fanners' Policy provides for non-economic loss
r

damages.
REQUEST FOR ADMISSION NO. 22: Fanners' Policy provides for economic loss
damages.
REQUEST FOR ADMISSION NO. 23:

Fanners never explained applicable UIM

benefits and procedures to Cedillo.
REQUEST FOR ADMISSION NO. 24: Fanners never requested a proof of loss in any
fonn from Cedillo.
REQUEST FOR ADMISSION NO. 25: The Arbitrator found that Cedillo submitted her
proof ofloss on July 28, 2009.
REQUEST FOR ADMISSION NO. 26: The purpose of a prnof of loss is to allow the
insurer to fonn an intelligent estimate of its rights and liabilities, to afford it an opportunity for
investigation, and to prevent fraud and imposition upon it.
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REQUEST FOR ADMISSION NO. 27: The medical expenses submitted by Cedillo
prior to August 25, 2009 were undisputed.
REQUEST FOR ADMISSION NO. 28: The medical expenses submitted by Cedillo
prior to August 25, 2009 were not fairly debatable.
REQUEST FOR ADMISSION NO. 29: There is no question or difference of opinion
that the medical expenses submitted to Farmers prior to August 25, 2009 were necessary,
reasonable, and were incurred as a result of the Crash.
REQUEST FOR ADMISSION NO. 30: Farmers' initial reserve was based, in part, upon
the medical expenses submitted by Cedillo prior to August 25, 2009.
REQUEST FOR ADMISSION NO. 31:

The reserves set by Farmers were its own

accurate valuation of the Claim based upon its investigation of the Claim.
REQUEST FOR ADMISSION NO. 32:

After August 25, 2009, Farmers received

additional information and based upon that information the reserve was increased.
REQUEST FOR ADMISSION NO. 33:

The increase in reserve was Farmers'

acknowledgement of the increasing value of the Claim.
REQUEST FOR ADMISSION NO. 34: Farmers' evaluated the adequacy of the reserve
every time the Claim was reviewed.
REQUEST FOR ADMISSION NO. 35: Idaho Code§ 41-335 requires Farmers to file a
full and true statement of its financial condition on an annual basis.
REQUEST FOR ADMISSION NO. 36: Idaho Code § 41-605(2) requires Farmers to·
reasonably and in good faith estimate the amounts necessary to pay all of its paid losses and
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claims on or before the date of such statement, whether reported or unreported, together with the
expenses of adjustment or settlement thereof
'-

REQUEST FOR ADMISSION NO. 37: Farmers' own policies and procedures mandate
that its reserves be accurate so as to ensure that it will be able to serve and protect its insureds.
REQUEST FOR ADMISSION NO. 38: Farmers setting ofreserves established Farmers'
own valuation of the Claim and included the undisputed amounts of the Claim.
REQUEST FOR ADMISSION NO. 39: At each of the times reserves were set, the
reserved amount was no longer the subject of debate and no longer fairly debatable.
REQUEST FOR ADMISSION NO. 40: Farmers had the duty to pay the undisputed
Claim amount.
REQUEST FOR ADMISSION NO. 41: Farmers had the duty to pay the Claim amount
no longer fairly debatable.
REQUEST FOR ADMISSION NO. 42: Farmers' claims handlers and/or supervisors
periodically established reserves for the Claim as part of their normal duties and responsibilities,
not in anticipation of litigation.
REQUEST FOR ADMISSION NO. 43: The Claim values set by Farmers were based on
Famers review of the facts determined from its investigation.
REQUEST FOR ADMISSION NO. 44:

The Claim valuations by law must be an

accurate and good faith representation of Farmers' liability to Cedillo.
REQUEST FOR ADMISSION NO. 45: Farmers' periodic setting of the Claim reserve as
part of its evaluation included undisputed amounts not paid to Cedillo.
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REQUEST FOR ADMISSION NO. 46:

Farmers reserves set under the Policy

constituted Farmers' own acknowledgment of what was not disputed and was thus owed to
Cedillo.
REQUEST FOR ADMISSION NO. 47: Farmers' Claim reserve values were established
but only a portion of the undisputed amounts due under the Policy were paid to Cedillo.
REQUEST FOR ADMISSION NO. 48: The reserves set by Farmers on the Claim were
prepared in the ordinary and routine course of Farmers' business.
REQUEST FOR ADMISSION NO. 49: The reserves set by Farmers on the Claim were
not prepared in anticipation of litigation.
REQUEST FOR ADMISSION NO. 50: The reserves set by Farmers on the Claim are
not subject to the attorney-client privilege.
REQUEST FOR ADMISSION NO. 51: The reserves set by Farmers on the Claim are
not subject to the work product privilege.
REQUEST FOR ADMISSION NO. 52:

Communications between Farmers and its

lawyers concerning Cedillo's Claim are not subject to the attorney-client privilege.
REQUEST FOR ADMISSION NO. 53:

Communications between Farmers and its

lawyers concerning Cedillo's Claim are not subject to the work product privilege.
REQUEST FOR ADMISSION NO. 54: Farmers' liability to Cedillo was undisputed.
REQUEST FOR ADMISSION NO. 55: Farmers' liability to Cedillo was unquestioned.
REQUEST FOR ADMISSION NO. 56:

Farmers liability to Cedillo was not fairly

debatable.
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REQUEST FOR ADMISSION NO. 57: Farmers agreed to pay all sums which Cedillo is
legally entitled to recover as damages from the owner or operator of an underinsured motor
vehicle because of bodily injury sustained by the insured person.
REQUEST FOR ADMISSION NO. 58: Cedillo received the underinsured driver's motor
vehicle policy limits.
REQUEST FOR ADMISSION NO. 59: Farmers denied payment of any Policy Part III
Medical, Coverage E - Medical Expense Coverage.
REQUEST FOR ADMISSION NO. 60: Prior to making a payment to Cedillo on August
25, 2009, Farmers investigated the underinsured driver's insurance coverage.
REQUEST FOR ADMISSION NO. 61:

Farmers made its own investigation of the

underinsured driver.
REQUEST FOR ADMISSION NO. 62: The amount justly due Cedillo is the amount of
money that will reasonably and fairly compensate her for damages suffered by her in the Crash
of May 25, 2008.
REQUEST FOR ADMISSION NO. 63: Farmers must treat its policy holder's interests
with equal regard as it does its own interests.
REQUEST FOR ADMISSION NO. 64: Farmers should assist the policy holder with the
claim.
REQUEST FOR ADMISSION NO. 65: Farmers must disclose to its insured all benefits,
coverages, and time lim~ts that mar apply to a claim.
REQUEST FOR ADMISSION NO. 66: Farmers must conduct a full, fair and prompt
investigation of a claim at its own expense.
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...
REQUEST FOR ADMISSION NO. 67:

Farmers must fully, fairly, and promptly

evaluate and adjust a claim.
r

REQUEST FOR ADMISSION NO. 68: Farmers may not deny a claim or any part of a
claim based upon insufficient information, speculation or biased information.
REQUEST FOR ADMISSION NO. 69: If a claim is fully or partially denied, Farmers
must give written explanation, pointing to facts and policy provisions.
REQUEST FOR ADMISSION NO. 70: Farmers must not misrepresent facts or policy
provisions.
REQUEST FOR ADMISSION NO. 71:

Farmers may not make unreasonably low

settlement offers.
REQUEST FOR ADMISSION NO. 72: Farmers must give a claimant written update on
status of the claim every 30 days, including a description of what is needed to finalize the claim.
REQUEST FOR ADMISSION NO. 73: Farmers must thoroughly investigate a claim
before denying it.
REQUEST FOR ADMISSION NO. 74: Part of the claim examiner's job is to assist the
policyholder with the claim.
REQUEST FOR ADMISSION NO. 75: The enforceability of the Offset clause in the
Policy was preserved and reserved for determination by the District Court in this action.
REQUEST FOR ADMISSION NO. 76: The Offset clause provides difference in limits
coverage.
REQUEST FOR ADMISSION NO. 77: The Policy contains a "difference in limits" or
Offset clause.
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REQUEST FOR ADMISSION NO. 78:

The Offset clause in the Policy provides

"difference in limits" UIM coverage.
REQUEST FOR ADMISSION NO. 79: The "difference in limits" or Offset clause in the
Policy provides that UIM coverage limits (not damages) are reduced by the amount of any
damages recovered by the insured form the underinsured driver.
REQUEST FOR ADMISSION NO. 80: Cedillo's Policy includes "difference in limits"
UIM coverage.
REQUEST FOR ADMISSION NO. 81: In "difference in limits" coverage the damages
recovered from the underinsured driver reduces UIM limits, not the insured's damages.
REQUEST FOR ADMISSION NO. 82: Cedillo recovered $100,000 as damages from
the underinsured driver's insurance.
REQUEST FOR ADMISSION NO. 83: Cedillo recovered $5,000 as medical expense
payments from the underinsured driver's insurance.
REQUEST FOR ADMISSION NO. 84: Cedillo's damages were reduced by $105,000 as
the result of payments made by the underinsured driver's insurance.
REQUEST FOR ADMISSION NO. 85: Farmers is not entitled to reduce UIM limits or
Cedillo's damages for medical expense payments made by the underinsured drivers insurance
policy.
REQUEST FOR ADMISSION NO. 86:

Farmers is not entitled to reduce Cedillo's

damages by $105,000, the amount paid by the underinsured driver's insurance.
REQUEST FOR ADMISSION NO. 87: Farmers applied the payment of$100,000 made
by the underinsured driver's insurance to Cedillo's damages rather than the UIM limits.

PLAINTIFF'S FIRST SET OF INTERROGATORIES, REQUEST FOR PRODUCTION OF
DOCUMENTS, AND REQUESTS FOR ADMISSION TO FARMERS INSURANCE
COMPANY OF IDAHO- Page 23 .

000964

REQUEST FOR ADMISSION NO. 88: Fanners owes Cedillo an additional $105,000
plus prejudgment interest, costs, and attorney fees.
!

REQUEST FOR ADMISSION NO. 89: Fanners is required to comply with Idaho Code
§ 41-1329, the Idaho Unfair Settlement Practices Act.
REQUEST FOR ADMISSION NO. 90: Fanners trains its claims handlers to comply
with Idaho Code§ 41-1329, the Idaho Unfair Settlement Practices Act.
REQUEST FOR ADMISSION NO. 91: A violation of Idaho Code§ 41-1329 is also a
breach of the implied covenant of good faith and fair dealing.
REQUEST FOR ADMISSION NO. 92: Fanners has adopted and communicated to its
claims handlers written standards for the handling of claims.
REQUEST FOR ADMISSION NO. 93: Fanners, upon receiving notification of a claim,
shall promptly provide necessary claim fonns, instructions, and reasonable assistance so that
claimants can comply with the policy conditions and Fanners' reasonable requirements.
REQUEST FOR ADMISSION NO. 94: It is improper for Fanners to deny claims based
upon speculation and conjecture.
REQUEST FOR ADMISSION NO. 95:

It is bad faith for Fanners to impose

requirements on an insured that are not contained within the Policy.
REQUEST FOR ADMISSION NO. 96: Fanners must fairly, reasonably, and promptly
pay a claim if payment is warranted.
· REQUEST FOR ADMISSION NO. 97: Failure to fairly and reasonably investigate a
claim does not pennit Fanners to deny the claim due to lack of infonnation or one-sided
infonnation.
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· REQUEST FOR ADMISSION NO. 98: Farmers cannot attempt to settle a claim for an
unreasonably low amount.
REQUEST FOR ADMISSION NO. 99: It is not appropriate for Farmers to use biased
consultants to assist in investigation or evaluation of a claim.
REQUEST FOR ADMISSION NO. 100: Mr. Ron Ramsey is a Chartered Property and
Casualty Underwriter (CPCU). ·
REQUEST FOR ADMISSION NO. l Ol : The CPCU designation is earned by insurance
professionals who have passed examinations covering a broad range of risk management and
general business topics in the field of Property and Casualty Insurance:
REQUEST FOR ADMISSION NO. l 02: The CPCU designation is widely regarded in
/

the insurance industry as signifying a knowledgeable and ethical insurance professional.
REQUEST FOR ADMISSION NO. l 03: The standard textbook or treatise for claims
handlers, which leads to an Associate in Claims designation, is James J. Markham, et al., The

Claims Environment ( l st ed., Insurance Institute of America 1993).
, REQUEST FOR ADMISSION NO. l 04: There is now a second edition of The Claims

Environment by Doris Hoopes (2d ed., Insurance Institute of America 2000), which is also a
standard textbook/treatise.
REQUEST FOR ADMISSION NO. 105:

The Markham textbook/treatise for claims

handlers and students of insurance sets forth simple, clear claims handling principles.
REQUEST FOR ADMISSION NO. l 06: The Markham textbook principles include the
following:
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a. "Claims representatives ... are the people responsible for fulfilling the
insurance company's promise." Markham at vii;
b. "When a covered loss occurs, the insurance company's obligation under its
promise to pay is triggered. The claim function should ensure the prompt,
fair, and efficient delivery of this promise." Markham at 6;
c. "therefore, the claim representative's chief task is to seek and find coverage,
not to seek and find coverage controversies or to deny or dispute claims."
Markham at 13;
d. " ... the insurance company should not place its interests above the insured's."
Markham at l 3;
e. "The claim professional handling claims should honor the company's
obligations under the implied covenant of good faith and fair dealings."
Markham at l3;
f.

"No honest and reputable insurer has either explicit or implicit 'standing
orders' to its claim department to delay or underpay claims." Markham at
274;

g. "When an insurance company fails to pay claims it owes or engages in other
wrongful practices, contractual damages are inadequate.. It is hardly a penalty
to require an insurer to pay the insured what it owed all along." Markham at
277;
h. "All insurance contracts contain a covenant of good faith and fair dealing."
Markham at 277;
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•
1.

"Insurance is a matter of public interest and deserves special consideration by
the courts to protect the public." Markham at 277;

j. Insurance contracts are not like other contracts because insurers have an
advantage in bargaining power. Insurers should therefore be held to a higher
standard of care." Markham at 277;
k. "Recovery for breach of an insurance contract should not be limited to
payment of the original claim." Markham at 277;

I. ''The public's expectations are elevated by insurers' advertising, slogans, and
promises which give policyholders the impressions that they will be taken
care of no matter what happens." Markham at 277;
m. "Policyholders buy peace of mind and are not seeking commercial advantage
when they buy a policy. In addition, they are vulnerable at the time of the
loss." Markham at 277;
n. "Policy language is sometimes difficult to understand.

The benefit of

interpretation should be given to the policyholder." Markham at 277-278;
and,
o. "Upper management also has a responsibility to maintain proper claimhandling standards and practices." Markham at 300.
REQUEST FOR ADMISSION NO. 107: The second edition of The Claims Environment
explains various aspects of good faith claim handling including the following:
a. Unbiased Investigation.

Claim representatives should investigate in an

unbiased way, pursuing all relevant evidence, especially that which

PLAINTIFF'S FIRST SET OF INTERROGATORIES, REQUEST FOR PRODUCTION OF
DOCUMENTS, AND REQUESTS FOR ADMISSION TO FARMERS INSURANCE
COMPANY OF IDAHO-Page 27

000968

established the legitimacy of a claim. Claim representatives should avoid
using leading questions that might slant the answers. In addition, they should
work with service providers that are unbiased.

As mentioned previously,

courts and juries might not look sympathetically on medical providers or
repair facilities that favor insurers. Investigations should seek to discover the
facts and consider all sides of the story. Claim representatives should not
appear to be looking for a way o~t of the claim or for evidence to support only
one side.
b. Evaluation. Claim representatives can evaluate liability claims in good faith
if they evaluate claims as if no limit of liability existed.

This approach

ensures that claim representatives consider the insurer's interests at least
equally with the insurer's interests. Evaluating liability claims as ifthere were
no policy limit helps claims representatives avoid the mistake of wishful
thinking that a claim can be settled for less than the policy limit when it is
foreseeably worth more. Prompt, knowledgeable evaluations help insurers to
prove their efforts were in good faith.
c. Prompt Evaluation. As described in Chapter 9, unfair claims settlement
practices acts often specify time limits within which to complete evaluations
of coverage and damages. Claim representative_s should be sure to comply
with those requirements to reduce their exposure to bad faith claims.
REQUEST FOR ADMISSION NO. 108: To attain professional status, a CPCU must
agree to abide by the CPCU Code of Professional Ethics and take this professional oath:
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;_

.
. I shall strive at all times to live by the highest standards of professional
conduct; I shall strive to ascertain and understand the needs of others and
place their interests above my own; and shall strive to maintain and
uphold a standard of honor and integrity that will reflect credit on my
profession and on the CPCU designation.
REQUEST FOR ADMISSION NO. I 09: The CPCU Code of Professional Ethics is
generally know~, accepted, and followed within the insurance trade.
REQUEST FOR ADMISSION NO. I IO: The Code of Professional Ethics is found in
David H. Brownell & Stephen Herald, Ethics
in the Insurance Industry: A Case
Study Approach
.
.
6-7 (Am. Inst. For Chartered Prop. Cas. Underwriters Ins. Inst. Of Am.).
REQUEST FOR ADMISSION NO. l l l: The Code of Professional Ethics sets forth
established standards within the insurance trade.
REQUEST FOR ADMISSION NO. 112: The canons from the Code of Professional
Ethics of the American Institute for the CPCU include the following canons:
CANON I:

CPCUs should endeavor at all times to place the public interest
above their own

'

CANON 2:

CPCUs should seek continually to maintain and improve their
professional knowledge, skills and competence.
/

CANON 3:

CPCUs should obey all laws ~d regulations; and should avoid any
conduct or activity which would cause unjust harm to others

CANON 4:

CPCUs should be diligent in th~ performance of their occupational
duties and should continually strive to improve the functioning of
the insurance mechanism.
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CANON 5:

CPCUs should assist in maintaining and raising professional
standards in the insurance business.

CANON 6:

CPCUs should strive to establish and maintain dignified and
honorable relationships with those whom they serve, with fellow
insurance practitioners, and with members of other professions.

CANON 7:

CPCUs should assist in improving the public understanding of
insurance and risk management.

CANON 8:

CPCUs should honor the integrity of the CPCU designation and

/

respect the limitations placed on its use.
CANON 9

CPCU should assist in maintaining the integrity of the Code of
Professional Ethics.

SOURCE:

David H. Brownell & Stephen Herald, Ethics in the Insurance Industry: A

Case Study Approach 6-7 (Am. Inst. For Chartered Prop. Cas.
Underwriters Ins. Inst. Of Am.).
REQUEST FOR ADMISSION NO. 113:

David H. Brownell and Stephen Herald's

E_thics in the Insurance Industry: A Case Study Approach is a standard textbook/treatise for
claims handlers.
REQUEST FOR ADMISSION NO. 114: Farmers recognizes its relationship requires
good faith and the highest degree of integrity.
· REQUEST FOR ADMISSION NO. 115: Insurance company adjusters are taught that
,

proper documentation in the claims file will establish whether or not good faith and ethical
claims conduct occurred.
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REQUEST FOR ADMISSION NO. 116: The Claims Environment, 10.5 (2d Ed. 2000)
provides the following:
Fair Dealing and Good Communication
Good claim handling and supporting evidence can help to establish that
insurers acted in good faith by dealing fairly with insureds and claimants.
Documentation in each claim file demonstrates how insurers conduct the
claim investigation, evaluate claims, and negotiate. Activity logs,
correspondence, and documentary evidence such as police reports and
bills can indicate that claim representatives, supervisors, and managers are
doing their job properly. Such evidence is part of a successful defense
strategy for a bad faith claim.

Fair dealing and good documentation are especially important in two
circumstances:
I. Claim Denial
2. Errors
Claim representatives should have a thoroughly documented claim file
before denying a claim. Such a file will be useful in defending a bad faith
claim. If a claim representative discovers that he or she has made an error,
fair dealing and good documentation will help the claim representative to
explain the error. In such cases, a sincere apology and quick action to fix
the error go a long way in avoiding and defending bad faith claims.
SOURCE:

Doris Hoopes, The Claim Environment, I 0.5 (2d ed., Insurance
Institute of America 2000).

REQUEST FOR ADMISSION NO. 117: Claim audits are 'Claim reviews that examine
the technical details of claim settlements, ensure that claim procedures are followed, and verify
that appropriat~, thorough documentation is included. SOURCE: Doris Hoopes, The Claim

Environment, 10.5 (2d ed., Insurance Institute of America 2000) at 11.27.
REQUEST FOR ADMISSION NO. 118: Corporate claim officers establish the claim
department structure, set policies relating to authority levels, performance of policy conditions,
settlement philosophies, service providers and training and performance review; and review
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statistical information to assess how the department is performing. SOURCE: Doris Hoopes,

The Claim Environment, I 0.5 (2d ed., Insurance Institute of America 2000) at 11.29-30.
REQUEST FOR ADMISSION NO. 119: a) Claim audits are useful tools for assessing
claim department performance; b) Some organizations use formal audit teams to ensure
consistency throughout the organization; c) Others use a peer-audit process in which managers
from one department audit another; d) Files for audit might be selected at random or with focus
on a particular problem; e) Auditors review decisions on coverage, liability, and damages;
reserves; adherence to policies and procedures; appropriate use of resources; and documentation;
and f) Audits are learning experiences from which claim departments can improve performance.
SOURCE: Doris Hoopes, The Claim Environment, I 0.5 (2d ed., Insurance Institute of America
2000) at 11.29-30.
REQUEST FOR ADMISSION NO. 120: An audit was performed on the Claim.
REQUEST FOR ADMISSION NO. 121: Farmers has no employees.
REQUEST FOR ADMISSION NO. 122: Cedillo has suffered anxiety as the result of
Farmers' claims handling.
REQUEST FOR ADMISSION NO. 123:

Cedillo notified Farmers that she suffered

anxiety as the result of Farmers' claims handling.
REQUEST FOR ADMISSION NO. 124:

Farmers knew or should have known that

Cedillo suffered anxiety as the result of Farmers' claims handling
REQUEST FOR ADMISSION NO. 125: Farmers utilizes a software system to suggest a
settlement range for claims.
REQUEST FOR ADMISSION NO. 126: "Colossus" was used to value the Claim.
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REQUEST FOR ADMISSION NO. 127: Farmers had no arguable basis for denying t~e
Claim.
REQUEST FOR ADMISSION NO. 128: Farmers committed the tort of bad faith in
regards to Cedillo's Claim.
REQUEST FOR ADMISSION NO. 129: Cedillo is entitled to an award of attorney fees
pursuant to Idaho Code§ 41-1839.
REQUEST FOR ADMISSION NO. 13_0: Cedillo, as the result of arbitration, is entitled
to prejudgment interest on the judgment to be entered by the Court in this case.
REQUEST FOR ADMISSION NO. 131: Cedillo, as the result of arbitration, is entitled
to total costs as a matter of right of$ i4,262.68
REQUEST FOR ADMISSION NO. 132: Cedillo, as the result of arbitration, is entitled
to total di_scretionary costs of $19,888.94.
REQUEST FOR ADMISSION NO. 133: Cedillo, as the result of arbitration, is entitled
to prejudgment interest of $101,947.96.
REQUEST FOR ADMISSION NO. 134: Cedillo, as the result of arbitration, is entitled
to prejudgment interest of $32.99 per diem from March 25, 2013.
REQUEST FOR ADMISSION NO. 135:

Cedillo is entitled to attorney fees in the

amount of $127,426.97.
REQUEST FOR ADMISSION NO. 136: Cedillo, as the result of arbitration, is entitled
to a total judgment amount of $263,526.55 plus interest at the rate of 12% from March 25, 2013
(per diem of $32.99).
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,:

REQUEST FOR ADMISSION NO. 137: This Court has the mandatory duty of awarding
reasonable expenses including attorney fees, incurred by Cedillo in proving the truth of matters
denied by Farmers in these requests for admission.
DATED this

20+1 day of August 2013.
RUNFT & STEELE LAW OFFICES, PLLC

By:_)
/\--\-'51w4""'-------JON M7TEELE
Attorney for Peggy Cedillo
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Jack S. Gjording, ISB No. 1105
Julianne S. Hall, ISB No. 8076
GJORDING FOUSER, PLLC
Plaza One Twenty One
121 North 9th Street, Suite 600
P.O. Box 2837
Boise, Idaho 83701-2837
Telephone: 208.336.9777
Facsimile: 208.336.9177
igjording@gfidaholaw.com
ihall@gfidaholaw.com

NOV 12 2015
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D~

Attorneys for Defendant Farmers Insurance
Company ofIdaho
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO,
Plaintiff,
V.

FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

STATE OF IDAHO)
: ss.
County of ADA
)

Case No. CV-OC-2013-08697
AFFIDAVIT OF JULIANNE S. HALL IN
SUPPORT OF DEFENDANT'S
OPPOSITION TO PLAINTIFFS
MOTION TO COMPEL AND
MEMORANDUM IN SUPPORT OF
MOTION FOR PROTECTIVE ORDER

..,

JULIANNE S. HALL, being first duly sworn upon oath, deposes and says:

AFFIDAVIT OF JULIANNE S. HALL IN SUPPORT OF DEFENDANT'S OPPOSITION TO
PLAINTIFF'S MOTION TO COMPEL AND MEMORANDUM IN SUPPORT OF MOTION FOR
PROTECTIVE ORDER - 1
000976
15017.246
"

1:

I am an attorney in the law firm of Gjording Fouser, PLLC, and at all relevant

times, one of the attorneys of record for Defendant Farmers Insurance Company of Idaho
("Defendant").
2.

Attached hereto as Exhibit Ais a true and correct copy M of Defendant's Fourth

Supplement Responses to Plaintiffs First Set of Interrogatories and Requests for Production
of Documents, dated October 14, 2015.
3.

Attached hereto as Exhibit Bis a true and correct copy of Defendant's Fifth

Supplemental Responses to Plaintiffs First Set of Interrogatories, dated October 28, 2015.

Julianne S. Hall

SUBSCRIBED AND SWORN to before me this 12th day of November, 2015.

Residin
My Commission Expires ~3/~3~0~/1~8_ _ _ _ __

AFFIDAVIT OF JULIANNE S. HALL IN SUPPORT OF DEFENDANT'S OPPOSITION TO
PLAINTIFF'S MOTION TO COMPEL AND MEMORANDUM IN SUPPORT OF MOTION FOR
PROTECTIVE ORDER - 2
000977
15,017.246

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 12th day of November, 2015, a true and correct copy
of the foregoing was served on the following by the manner indicated:
John L. Runft
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702

U.S. Mail
Hand-Delivery
Overnight Delivery
Facsimile - 343-3246
Email

. Julfa.nn~
QS.u
Q_f~~
Hall

AFFIDAVIT OF JULIANNE S. HALL IN SUPPORT OF DEFENDANT'S OPPOSITION TO
PLAINTIFF'S MOTION TO COMPEL AND MEMORANDUM IN SUPPORT OF MOTION FOR
PROTECTIVE ORDER - 3
000978
15017.246

JackS. Gjording,ISB No. 1105
Julianne S. Hall, ISB No. 8076
GJORDING FOUSER, PLLC
Plaza One Twenty One
121 North 9th Street, Suite 600
P.O. Box 2837

Boise, Idaho 83701-2837
Telephone: 208.336.9777

Facsimile: 208.336.9177
jgjording@gfidaholaw.com
jhall@gfidaholaw.com

Attorneys for Defendant Farmers Insurance
Company of Idaho

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO,
Case No. CV-OC-2013-08697

~laintiff,

v.
FARMERS ThlSURANCE COMPANY OF
IDAHOs ·

DEFENDANT FARMERS INSURANCE
COMPANY OF IDAHO'S FOURTH

SUPPLEMENTAL RESPONSES TO
PLAINTIFF'S FIRST SET OF
INTERROGATORIES AND REQUEST
FOR PRODUCTION OF DOCUMENTS

Defendant.

COMES NOW Defendant and pursuant to I~ho Rules of Civil Procedure 88, 34

and provides the following supplemental responses to Plaintiff's First Set of
Interrogatories, and Requests for Production of Documents to Farmers Insurance
Company of Idaho.
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GENERAL OBJECTIONS
1.

The Interrogatories including subparts thereof a.re in excess of the number

permitted by IRCP 33(a)(3).
2.

Nothing in these responses is to be construed as waiving rights or objections

which otherwise maybe available to Defendant, nor should Defendant's response to any of
the discovery requests be deemed an admission of relevancy, materiality, and/or
admissibility in evidence of either the request, the -response, or any document produced
pursuant thereto.
SPECIFIC OBJECTIONS

1.

Defendant objects to each interrogatory, and request for production of

documents (collectively and interchangeably referred to as "discovery request" or
"discovery requests") to the extent they seek information protected by the attorney-client
privilege, attorney work-product or other applicable privilege or exemption.
2.

Defendant objects to each discovery request to the extent it seeks

confidential business information, including trade secrets, confidential commercial,
proprietary, or business information, or information made confidential by law or by
agreement, and objects to disclosing any such information in the absence of a proper
protective order.
3.

Defendant objects to each discovery request to the extent it is overly broad,

seeks information not specific to Plaintiffs claims, or is irrelevant to the issues pled in
Plaintiff a First Amended Petition for Confirmation of Arbitration Award, Award of
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Attorney Fees,. Unenforceability of Offset Clause and Bad Faith and is not reasonably
calculated to lead to the discovery of admissible evidence.
4.

Defendant objects to each discovery request to the extent it is unduly

burdensome and vexatious in nature. ·
5.

Defendant objects to each discovery request to the extent it puxports to seek

information that is not known to Defendant, or that would not be located or identµied in
the course of a search of files that Defendant deems reasonably likely to contain .responsive
information or that are not with4t Defendant's possession, custody or control.
6.

Defendan~ objects to each discovery request to the extent that words or

phrases used by Plaintiff in the discovery request, definitions, or instructions are vague,
ambiguous, undefined, or otherwise fail to describe the information sought with reasonable
. particularity such that Defendant must speculate as to the information sought.
•

7.

rI

Defendant objects to each discovery request to . the extent it · seeks

documents or information that are publicly available or on file with a court, or within
Plaintiff's knowledge or possession, or to .which Plaintiff has equal access.
8.

Defendant objects to each discovery request to the extent it is overly broad,

vague and burdensome.
9.

Defendant objects to the preface, preliminary statement, definitions, and

instructions which precede the discovery requests and the discovery requests to the extent
they purport to demand discovery on terms, or to impose obligations upon Defendant which
are beyond the scope of or different from what is permitted or referenced under the
provisions governing discovery ·under the Idaho Rules of Civil Procedure.
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10.

Defendant objects to each discovery request to the extent the request is

beyond the scope of. permissible discovery, is unduly burdensome, and not reasonably
calculated to lead to the discovery of relevant or admissible evidence.

11.

Defendant objects to each discovery request to the extent it seeks

information or documents not presently in Defendant's possession, control, or custody.

INTERROGATORIES
INTERROGATORY NO. 1: Please identify each person involved in answering these
interrogatories or assisting in the answering of these interrogatories, as well as each persqn
who furnished information that was used in answering these interrogatories. As to each
person identified, state his or her full name, job title, employer, last known business and
residence address and respective telephone number, and numbers of each interrogatory (by
number), request for production (by number) and request for admission (by number) that he
or she answered or assisting and answering.
ANSWER: See Specific Objections Nos. 1, 3 and 9. In addition, the scope of this
interrogatory would require Defendant to answer 18 different questions. Furthermore, it
goes beyond the scope of what is required to respond to proper discovery. Without waiving
any objections, these responses have been answered as required by the Idaho Rules of Civil
Procedure.
INTERROGATORY NO. 2: Identify each person specj$.cally, including persons not
employed by Farmers, who has any knowledge or has taken any action on behalf of Farmers
with regard to the handling of the Claim and state their knowledge or action taken. This
interrogatory seeks the identity of each person who had anything to do with the Claim,

DEFENDANT FARMERS INSURANCE COMPANY OF IDAHO'S FOURTH SUPPLEMENTAL RESPONSES
TO PLAINTIFF'S FIRST SET OF INTERROGATORIES AND REQUEST FOR PRODUCTION OF
DOCUMENTS, Page 4
15017.246

000982

including the adjusters, branch claims representatives, regional or home office claims
auditors or claims examin~rs, all claims managers and claims supervisors at any level,
executive officers of any company, and all members of any review committee or claims

,·

committee and the identity of every person, firm, or company with whom Farmers had any
contact, including independent adjusters or independent adjusting firms, private
investigators, engineers, physicians or medical consultants, economists, accountants,
attorneys, or any other person, firm, or company, concerning the Claim and requires that
you state their knowledge or action taken.
ANSWER: See Specific Objections Nos. 1, 3; 4, 6, 9 and 10. In addition, the scope of
this interrogatory would require Defendant to answer at least two· separate questions.
Without waiving any objection, the Farmers p~rsonnel involved with the primary
responsibility for handling Plaintiff's UIM claim:
(1)

Ron Ramsey.

SUPPLEMENTAL ANSWER: Without waiver and subject to the previously stated
objections, Ron Ramsey, Senior General Adjuster, Farmers Insurance Company of Idaho, ·
was the primary assigned claim representative for Peggy Cedilla's underi.nsured motorist
claim. In addition· to Mr. Ramsey, the following individuals were ~volved in the claims
handing and/or had knowledge of the claim:

DEFENDANT FARMERS INSURANCE COMPANY OF IDAHO'S FOURTH SUPPLEMENTAL RESPONSES
TO PLAINTIFF'S FIRST· SET OF INTERROGATORIES AND REQUEST FOR PRODUCTION OF

DOCUMENTS, Page 5
15017.246

000983

1. Jay Reinke.

Mr. Reinke was the agent Ms. Cedillo had dealt with for Farmers

Insurance prior to the subject accident and the agent she contacted following the
accident.
2. Rebecca Anderson, Farmers employee. On July 22, 2009, Ms. Anderson handled the

phone call in which Ms. Cedillo reported her claim to Famers. The voice recording
and the transcript of this phone call involving Ms. Anderson has been produced to
Plaintiff.

Ms. Anderson's Claim Summary report notes have been produced to

Plaintiff.
3. The following Famers employees were involved in the initial underinsured motorist
claims handling process and their involvement and knowledge of the claim is
reflected in the previously produced claim summary report notes (see Bates Nos.
516-781):

1. Janisha Johnson
2. Eleftheria Skoulekaris
3. Gabriel Archibeque

4. Robbin Emerson
5. Andrea Prosser

6. Thomas Conrad

7. Bill McCarter
8. Adam Montgomery
9. Rosella Guzman
4. Thomas Conrad, Zone Manager, National Liability Claims, Farmers' employee. In
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addition to Claim Summary Report notes shortly after the claim was reported by
Ms. Cedillo, Mr. Conrad also served in a supervisory position over Ron Ramsey, the
primary claims adjuster on Ms. Cedillo's underinsured motorist claim.

His

involvement and knowledge is reflected in the previously produced Claim Summary
Report notes (see Bates Nos. 516-781).
· 5. Bridget Nathan, Field Claim Manager, National Li.ability Claims, Farmers'
--''

employee. Ms. Nathan was a higher ranking management employee than Thomas
Conrad in the National Liability Claims.

Her involvement and knowledge is

reflected in the previously produced Claim Summary Report notes (see Bates Nos.
516-781).
6. Wayne Burkdoll, Zone Manager, Nation~ Liability Claims, Farmers' employee. Mr.
Burkdoll served in a supervisory position over Ron Ramsey, the primary claims
adjuster on Ms. Cedillo's underinsured motorist claim.

His involvement and

knowledge is reflected in the previously produced Claim Summary Report notes (see
Bates Nos. 616-781).
7. The following individuals are associated with Help Point and assisted with
processing received documents for Ms. Cedillo's claim:
1. Laura Garcia
2. Shannon Warden
3. Taletta McCraine
4. Kelly Gray
5. Janet Pattison
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6. Kathy McCoy
8. Maria Torresani., Field Claim Manager, National Liability Claims, Farmers'
employee. Ms. Torresani was a higher ranking management employee than Mr.
Burkdoll in the National Liability Claims.

Her involvement and knowledge is

reflected in the previously produced Claim Summary Report notes (see Bates Nos.
516-781).

9. Kelly Stapleton, Zone Manager, National Liability Claims, Farm.era' employee. Ms.
Stapleton currently serves in a supervisory position over Ron Ramsey, the primary
claims adjuster on Ms. Cedilla's underinsured motorist claim.
10. As Plaintiff is aware, Defendant retained and employed independent counsel, Jeffrey
Thomson of the firm Elam & Burke, P.A. to assist in the underlying arbitration in
this case.

To the extent that Mr. Thomson has non-privileged knowledge with

regard to the handling of the Claim, his knowledge is outlined in correspondence and
claim notes disclosed by Defendant.
SECOND SUPPLEMENTAL ANSWER: Without waiver and subject to the
previously stated objections, Shonta Anderson, a Farmers Claims Clerical Supervisor in
Southern California assisted Ron Ramsey in assembling his trial calendars with
information Mr. Ramsey provi4ed to Ms. Anderson.
INTERROGATORY NO. 3: Identify each and every document relating to the Claims
file; defining the benefits provided by UIM coverage; relating to the Claim; relating to the
amount _justly due; relating the damages due Cedillo under UIM; relating to the Offset
clause; relating to the Reserve; or relating to any Reinsurance.
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ANSWER: See Specific Objection Nos. 1, 2, 4, 6 and 10. Defendant objects on the
basis that the request ~ beyond the scope of what is required under the Idaho Rules of Civil
Procedure. In addition the scope of this interrogatory would require Defendant to answer at
least eight different questions. Without waiving any objections, the following documents are
attached:.
· Loss Report ....................................... ;.... Bates 1 - 515;
Claim Summary Report ......................... Bates 516 - 781;
Coverage ........... :..................................... Bates-782 - 835;
Injury .. ....... .. ....... ....... .... ..... .... ..... .. .. ....... Bates 836 - 4663;
Med-PIP ................................................. Bates 4664- 4719;
Subrogation ...................._........................ Bates 4720 - 4767;
Claim Unit Screen ................................. Bates 4768;
Payments .................................... :........... Bates 4759 - 4764;
Reserve History ...................................... Bates 4765;
Policy ...................................................... Bates 4766 - 4801;
Certain documents contained in attachment Nos. 1 through 8 have been redacted as
identified in a privilege lqg. Defendant asserts privilege as to these documents and requests
a protective order ~om the court.
SUPPLEMENTAL ANSWER: Without waiver and subject to the previously stated
objections, please see Bates No. 1 through Bates No. 6618 and Defendant's supplemental
privilege log. Please note that the Reserve History is also contained in the Claim Summary·
Report, Bates No. 516 to Bates No. 781, which has previously been produced.
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SECOND SUPPLEMENTAL ANSWER: Without waiver and subject to the
previously stated objections, please see Bates No. 1 through Bates No. 6618 and
Defendant's supplemental privilege log.
THIRD SUPPLEMENTAL ANSWER: Without waiver and subject to the previously
stated objections and responses, please see documents produced by Defendant to date, with
the exception of GF 04373 - GF 04923 (duplicates), GF 05346 - GF 05489 (pre-claim
guidelines), GF 05490- GF 06508 (financials), and GF 06517 - GF 06576 (New Hire).
INTERROGATORY NO. 4: Identify each and every document, object, or thing,
intended to be introduced or utilized in any manner in this litigation and/or trial of this
matter.
ANSWER: Without waiving all specific or general objections, no determination has
been made. on what documents may be introduced or utilized in this matter.
SUPPLEMENTAL ANSWER: Without waiver and subject to the previously stated
objections, no determination has been made on what documents may be introduced or
utilized in this matter at trial, but documents produced by Defendant to date (Bates No. 1
through Bates No. 6618) may be utilized.

Defendant will supplement this answer as

required by the Court Order on Scheduling.
SECOND SUPPLEMENTAL ANSWER: Without waiver and subject to the
previously stated objections and responses, Defendant will supplement this answer as
required by the Court Order on Scheduling.

However, possible documents include

documents produced by Defendant to date, with the exception of GF 04373 - GF 04923
(duplicates), GF 05846 - GF 05489 (pre-claim guidelines}, GF 05490 - GF 06508
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(:financials), and GF 06517 -GF 06576 (New·Hire).
INTERROGATORY NO. 5:

For each person identified in Interrogatory No. 2

describe in detail the function: .or service performed by that person in evaluating the·
following:
a.

The Claim

b.

The benefits provided by UIM coverage

c.

The amount justly due Cedillo

d.

The damages due Cedillo under the UIM

e.

The Offset clause

f.

Any reserve

g.

Any reinsurance

ANSWER: See Specific Objection Nos. 1, 4 and 6. In addition, the scope of this
interrogatory would require the Defendant to answer seven different questions for any
employee of Defendant involved in the handling of Plainti:ft's UIM claim. Without waiving
any objections, the claim representative who was the primary .file handler was Ron Ramsey
who would have address·ed the claim, its evaluation and the application of all terms and
conditions of the Plaintiffs insurance policy.
SUPPLEMENTAL ANSWER: Without waiver and subject to the previously stated
objections, please see Defendant's Supplemental Answer to Interrogatory No. 2, Bates No. 1
through Bates No. 6618 and Defendant's supplemental privilege log. Please note that each.
entry in the Claim Summary Report (Bates No. 516 to Bates No. 781) identifies the name of
the person entering each cl.aini note or taking any action with respect to the file/claim.
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SECOND SUPPLEMENTAL ANSWER: Without waiver and subject to the
previously stated objections, in addition to the above stated responses, please see
documents produced by Defendant to date, with the exception of GF 04373 - GF 04923
(duplicates), GF 06346 - GF 05489 (pre-claim guidelines), GF 05490 - GF 06508
(financials), and GF 06617 - GF 06576 (New Hire).. Specifically, please refer to GF 00001GF 01487.
INTERROGATORY NO. 6:
following:

Identify each and every document relating to the

a.

The Claim

b.

The benefits provided by UIM coverage

c.

The amount justly due Cedillo

d.

The damages due Cedillo under the U1M

e.

The Offset clause

f.

Any reserve

g.

Any reinsurance

ANSWER: See Specific Objection Nos. 1, 4 and 6. In addition, the scope of this
interrogatory would require the Defendant to answer seven different questions for any
employee of Defendant involved in the handling of Plaintift's UIM claim. Without waiving
any objections, see the responses to Interrogatory
. . No. 3 and Attachment Nos. 1 through 8.
SUPPLEMENTAL ANSWER: Without waiver and subject to the previously stated
objections, please see Bates No. 1 through Bates No. 6618 and Defendant's supplemental
privilege log.
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SECOND SUPPLEMENTAL ANSWER: See Specific Objection No. 2.

Without

waiver and subject to the previously sta~ed objections, in addition to the above stated
responses, please see documents produced by Defendant to date, with the exception of GF
04373 -:-- GF 04923 (duplicates), GF 05346 - GF 06489 (pre-claim guidelines), GF 05490 GF 06508 (financials), and GF 06617 - GF 06676 (New Hire).
INTERROGATORY NO. 7:

Identify each file that was opened, created, or

maintained by any person relating to the following and identify the person who opened,
created or maintained that file:
a.

The Claim

b.

The benefits provided by UIM coverage

c.

The amount justly due Cedillo

d.

The damages due Cedillo under the U1M

e.

The Offset clause

f.

Any reserve

g.

Any reinsurance

ANSWER: See Specific Objections Nos. 1 and 6. Without waiving any objections, the
Plaintiff's UIM claim consisted of an electronic file that was primarily maintained by claim
representative, Ron Ramsey, who would have addressed the matters identified in this
question. In addition, counsel retained by Defendant to defend. the Plaintiff's UIM
arbitration would have created and maintained his own file.
INTERROGATORY NO. 8: Identify the name, address and any other identification
of every person whom you expect to call as an expert witness. With respect to each and
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every person whom you expe~t to call as an expert witnesses at trial, identify the following:
a.

Identify the witness fully and summarize his or her qualifications and

background;
b.

State the subject matter on which he or she is expected to testify;

c.

State the substance of the facts and opinions to which he or she is expected to

testify; and
d.

Pursuant to Rule 705 of the Idaho Rules of Evidence, you are requested to

disclose the underlying facts and data upon which the expert bases his or her opinion.
AN~WER: Without waiving any specific or general objections, no determination has
been made at this time.
INTERROGATORY NO. 9:

If any document, information or date of any kind

pertaining .to the Claim, the claims-handling or underwriting activities, or any reports,
communication, or data of any kind, are maintained on any electronic media, such as
computer data files, electronic mail, or any equivalent, identify the contents of such
electronically stored information, the location, and whether or not hard copies of such
material exist.
ANSWER: Attachment Nos. 1-9 were maintained electronically. A hard copy of
Attachment No. 10 exists and would have been in Plaintiffs possession. Hard copies of
Attachment Nos. 1 through 9 have been made· in order to respond to Plaintiffs discovery.
Hard copies of any portions of the electronic file would not have been made except to
provide copies of such things as medical records to UIM defense counsel or experts.
SUPPLEMENTAL ANSWER: See Specific Objections Nos. 1 through 8. In addition
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to the above stated responses, as Plaintiff has previously been informed, Farmers uses a
proprieta1y, web-based system known as HEART to store and manage all user and systementered information and documents, including any emails generated or received and
correspondenc~ generated or received related to each claim. Each claim is referenced by a
claim number in the HEART system. In this case, Defendant has produced, in hard copy,
all non-privileged information and documents in the HEART system associated with Ms.
Cedillo's claim, number 1014413194 in 2013.
As further explaine~ to Plaintiff previously, claims representatives access HEART

using-_a laptop.provided by Farmers. Claim representatives do not use~ personal laptop to
evaluate and han~e claims. The F~mers-provided laptop a~o has

an email-based program

called Lotus Notes, as well other business software such ~s Microsoft Office (Word, Excel,
PowerPoint). With regard to emails, claims representatives are directed to achieve, store
a~d save · all Lotus Notes emails, _generated or received, associated with a claim in the
HEART system. In this case, emails received and generated in Lotus Notes related to this
claim have already been produced to Plaintiff, along with the HEART system documents
provided in discovery.
As also explained- to Plaintiff's counsel, Mr. Ramsey has had his laptop "refreshed"

since the inception of Ms. Cedilla's claim; however, any data on his current laptop and the
associat~d hard drive is inclusive of any and all data and documents generated and saved to ·
'his individual laI?top during his work on this claim from 2009 and forward. When Farmers

refreshes a company laptop, the laptop is imagined and all documents existing on the old
computer is transferred_ to the new computer and hard drive.
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To address Plaintiffs concerns that electronically stored information responsive to
the above interrogatory might exist outside of the HEART system, Farmers agreed to
conduct a user-based key word search of the laptop currently used by Mr. Ramsey, as well
as the server-based Lotus Notes email "file" connected to Ron Ramsey.
Ron Ramsey conducted a user-based search of the laptop he currently uses searching
the following key words: Policy #75-0163542585, Claim #1014413194-1-2, Cedillo, "Cedillo
and Steele" and "Bad Faith and Steele" for the time period from July 28, 2009 to March 3,
2015.
In Lotus Notes (email program), the key word search produced a single email from
Nichole Pappas (who is a legal assistant to Attorney Jeff Thomson) to Ron Ramsey on
March 3, 2015 sending me a copy of the Idaho Supreme Court Opinion No. 30 in the case of

Peggy Cedillo v. Farmers arising from Claim No. 1014413194-1-2-l, see attached GF 06577.
In Microsoft Excel, the key word search produced the following spreadsheets:
•

Updated Trial List for the following dates:
i May 3, 2012,
n. May 14, 2012,
iii. May 22, 2012,
iv. June 14, 2012,
v. June 26, 2012
vi. July 9, 2012, and
vii. August 24, 201~.

•

Weekly Trial Calendar for the following dates:
i. March 8, 2012,
n. March 15, 2012,
iii. March 22, 2012,
iv. March 29, 2012,
v. April 6, 2012, and
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vi. April 12, 2012. ·
•

File Update for the following dates
i. October 3, 2012, and
ii. October 4, 2012.

See GF 06578 - 06616. These spreadsheets are not directly related to claims hand.ling. and
are purely administrative in n~ture. The individual claims representatives provide their
own information an~ a Claims Clerical Supervisor assembles the spreadsheet.

The

Microsoft Excel spreadsheets produced herein include privileged information about other
claims in addition to Ms. Cedilla's claim, Claim No. 101441~194-1-2-1. This information
regarding other claims has been redacted and these documents are included in Defendant's
privilege log. There is no other electronically stored information located beyond what had
previously been produced and what is identified herein as a result of the user-based key
word search.
INTERROGATORY NO. 10:

Identify each person who is responsible. for

determining, promulgating, and overseeing policies an4 standard procedures for the
sdminist.ration, evaluation, determination, and payment ofUIM claims by You.
ANSWER: To he determined.
SUPPLEMENTAL ANSWER: Defendant objects as this interrogatory is overbroad,
· ambiguous, generic and not sufficiently limited in time and scope~ Without waiver of these
objections, Defendant refers to those individuals in management listed in the supplemental
response to Interrogatory No. 2.
SECOND SUPPLEMENTAL ANSWER: Without waiver of the above objections,
Field. Claims Manager, Candace Barrett.
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INTERROGATORY NO. 11:

Identify every document containing statements of

policy, policy guidelines, administrative bulletins, intercompany memoranda, manual or
handbook. Or other documents of any kind, rel~ting to the standard, recommended, or
expected procedures of guidelines for the administration, evaluation, determination, and
payment of UIM claims by you.
ANSWER: See Attachment No. 11.

.
.
SUPPLEMENTAL ANSWER: Please see previously produced Bates No. 4804
through Bates No. 6618 and Defendant's April 28, 2015 List of Attachments.
SECOND SUPPLEMENTAL ANSWER:

Defendant objects as this interrogatory

seeks confidenti~ business information, including trade secrets, confidential commercial,
proprietary, or business information, or information made confidential by law or by
agreement, and objects to disclosing any such information in the absence of a proper
protective order. Defendant objects as this interrogatory is overbroad, ambiguous, generic
and not sufficiently limited in time and scope. Please see the former supplemental answer.
The documents identified in the former supplement answer between 2008 and 2013
specifically include the following:
1. Farmers 2008 Liability Strategy Guidelines (dated December 5, 2007) Bates No. 5756/GF 04924 to Bates No. 577 4/GF 04942;
2. Farmers 2008 Liability Strategy Guidelines (dated October 28, 2008) - Bates
No. 6207/GF 04943 to Bates No. 6226/GF 04962;
3. Farmers 2009 Liability Strategy Guidelines (dated May 1, 2009) - Bates No.
5775/GF 04963 to Bates No. 5792/GF 04980;
4. Farmers 2009 Liability Strategy and Standards Guidelines (dated December
2, 2009)-Bates No. 6299/GF 4981 to Bates No. 6365/GF 05047;
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5. Farmers 2010 Liability Strategy and Standards Guidelines (dated January
14, 2010) - Bates No. 5860/GF 005048 to Bates No. 5926/GF 05114;
6. Farmers 2010 Liability Strategy and Standards Guidelines (dated July 9,
2010) - Bates No. 6433/GF 05115 to Bates No. 6500/GF 05182;
7. Farmers 2012 Liability Protocols Guidelines (dated January 1, 2012)- Bates
No. 6501/GF 05183 to Bates No. 6547/GF 05229;
8. Farmers 2012 Liability Standards Guidelines (dated January 1, 2012)Bates No. 6548/GF 05230 to Bates No. 6580/GF 05262;
9. Farmers 2012 Liability Standards Guidelines (dated January 9, 2012)Bates No. 6585/GF 05263 to Bates No. 6618/GF 06296;
10. Farmers 2012 Liability Strategy Guidelines (dated January 1, 2012) - Bates
No. 6581/GF 05297 to Bates No. 6584/GF 05300;
11.Farmers 2013 Liability Protocols Guidelines (dated March 1, 2013) - Bates
No. 6029/GF 05301 to Bates No. 6052/GF 05324;
12.Farmers 2013 Liability Standards Guidelines (dated March 1, 2013) - Bates
No. 6063/GF O 6325 to Bates No.6070/GF 05342; and
13.Farmera 2013 Liability Strategy Guidelines (dated March 1, 2013) - Bates
No. 6071/GF 05343 to Bates No. 6073/GF 05346.
INTERROGATORY NO. 12: Identify each person who is responsible for devising,.
implementing or overseeing the training of adjusters, claims representatives, claims
supervisors, or any other individuals involved in the UIM claims handling process.
ANSWER: To be determined.
SUPPLEMENTAL ANSWER: Defendant objects as this interrogatory is overbroad, ·.
ambiguous, generic and not sufficiently limited in time and scope. Without waiver of these
objections, Defendant refers to those individuals in management listed in the supplemental
response to Interrogatory No. 2.
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INTERROGATORY NO 13: Identify all training materials of every kind used in
training adjusters, claims representatives, claims supervisors, or any other individuals
involved in the UIM claims handling process.
ANSWER: See Attachment No. 12.
SUPPLEMENTAL ANSWER: Defendant objects as this interrogatory seeks
confidential business information, including trade secrets, confidential commercial,
proprietary, or business information, or information made confidential by ·1aw or by
agreement, and objects to disclosing any such information in the absence of a proper
protective order. Defendant also objects as this interrogatory is overbroad, ambiguous,
generic and not sufficiently limited in time and scope.
INTERROGATORY

NO. 14: If any person or entity filed a lawsuit against You

alleging either in whole or in part any breach of duty of good faith and fair dealing, or .
alleging any tortuous claim of bad faith in the handling of any uiiderinsuran~e claim or the
unenforceability of the Offset clause from January 1, 2007 to the present, identify each such
lawsuit, including the complete name of the plaintiff and their. attorney and attorneys
address and phone number, the complete name_ of each defendant, the jurisdiction in which
the action ~as filed, the court docket number or other identifying designation and the
ultimate disposition of the lawsuit.
ANSWER: See Specific Objections 3, 4, 5, 8, 10 and 11.
SUPPLEMENTAL ANSWER: Without waiver ·and subject to the previously stated
obj~ctions, any issue relating to the reduction of Plaintiff's total damages by the amount she
received from the tortfeasor's insurer (liability limits or medical payment benefits) is moot
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as the arbitrator has already ruled on the application of this endorsement and the court has
issued an order confirming the arbitrator's award in its entirely.
INTERROGATORY NO. 15: Identify every person insured by Farmers whose claim
for underinsurance benefits were -reduced by reason of the Offset clause set forth in
endorsement E 1179i within the past 5 year~.
ANSWER: See Specific Objections 8, 4, 6, 8 and 10.
SUPPLEl\IBNTAL ANSWER: Without waiver and subject to the previously stated
. objections,. any issue relating to the reduction of Plaintifrs total damages by the amount she
received from the tortfeasor's insurer (liability liinits or medical payment ben~fits) is moot
as the arbitrator has already ruled on t~e application of this endorsement and the court has
issued an order confirming the arbitrator's ~ward in its entirely.
INTERROGATORY NO. 16: Describe what you did to investig~te Cedilla's Claim,
the benefits due Cedillo, the amount justly due, and the damages due Cedillo under UIM.
ANSWER: See Specific Objections 1, 4,· 9 and 11. In addition, the Plaintiff's
definition of the term "you" imposes a burden on Defendant beyond -the scope of permissible
discovery. Without waiving any objections, Plaintiff is referred to Attachment Nos. -1
through 8, which incorporate the claim history of Plaintiff's UIM claim, as redacted.
SUPPLEMENTAL ANSWER: Without waiver and subject to the previously stated
objections, please see Bates No. 1 through Bates No. 4802 and Defendant's supplemental
privilege log.
· SECOND SUPPLEMENTAL ANSWER: See Specific Objection No. 2. Without
waiver and subject to the previously stated objections and responses, please see the Loss

DEFENDANT FARMERS INSURANCE COMPANY OF IDAHO'S FOURTH SUPPLEMENTAL RESPONSES
TO PLAINTIFF'S FIRST SET OF INTERROGATORIES AND REQUEST FOR PRODUCTION OF

DOCUMENTS, Page 21
15017.246

000999

Report and Claims Summary Report (GF 00001- GF 00776), documents from Farmers (GF
00777- GF 01151), various correspondence between involved individuals (GF 01152 - GF
01487), expert witness information (GF01506 - GF 01719), lost income documents (GF
01720- GF 01951), Plaintiffs medical records, bills, summaries (GF 01962- GF 03489),
photographs (GF 03564 - GF 03594), arbitration pleadings (GF 03695- GF 04186), and
Farmers guidelines (GF 04924- GF 05345).
INTERROGATORY NO. 17: Describe who, when and how Cedillo's Claim was
valued, the benefits due Cedillo, the amount justly due and the damages due Cedillo under
UIM.

ANSWER: See Attachment Nos. 1 through 8.
SUPPLEMENTAL ANSWER: Without waiver and subject to the previously stated
objections, please see Defendant's Supplemental Answer to Interrogatory No. 2, Bates No. 1
through Bates No. 4802 and Defendant's supplemental privilege log. Please note that each
entry in the Cl~ Summary Report (Bates No. 516 to Bates No. 781) identifies the name of
the person entering each claim note or taking any action with respect to the file/claim.
SECOND SUPPLEMENTAL ANSWER: See Specific Objections No. 2. Without
waiver and subject to the previously stated objections and responses, please see the Loss
Report and Claims Summary Report (GF 00001 - GF 00776), documents from Farmers (GF
00777- GF 01151), various correspondence between involved individuals (GF 01162 - GF
01487), expert witness information (GF01605 - GF 01719), lost income documents (GF
01720- GF 01951), Plaintiffs medical records, bills, summaries (GF 01952- GF 03489),
photographs (GF 03564 -· GF 03594), arbitration pleadings (GF 03596- GF 04186), and
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Farmers guidelines (GF 04924~ GF 06346).
INTERROGATORY NO, 18: Identify each of the following individuals:

a.

Peter Sebring;

b.

Larry Norville;

c.

Rory Lowe; and

d.

Rodney Thayer.

ANSWER:
a.

Former liability <;laims manager;

b.

Former branch claims manager;

c.

Former branch claims supervisor;

d.

Idaho • Montana - Nevada States Claims Manager.

INTERROGATORY NO. 19: If your responses to any of the Requests for Admission
Nos. 1-137 are anything other than an unqualified "admit," please provide the factual basis
for your response.
ANSWER: See .General Objection No. 1.

REQUEST FOR PRODUCTION OF DOCU1'{ENTS

REQUEST FOR PRODUCTION OF DOCUMENTS NO. 1:

Please produce all

computers or other electronic devices used in any way by Mr. Ron Ramsey and/or you for
any matter related to Cedillo's Claim.
RESPONSE: See Specific Objections 2, 4 and 10. If what Plaintiff seeks is the
Defendant's actual computer used by Mr. Ramsey, this request is inappropriate and
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vexatious· in nature. Plaintiff has not established any basis to request or obtain such
devices.
SUPPLEMENTAL RESPONSE:

Without waiver and subject to the previously

stated objections and responses, please see Answers and Supplemental Answers to
Interrogatory No. 9. Please also refer to GF 00001 - GF 03594, GF 06577 (email), and GF
06578 - GF 06616 (trial calendars). Other than those identified herein, no other responsive
documents to this request exist on Ron Ramsey's laptop computer.
REQUEST FOR PRODUCTION OF DOCUMENTS

NO. 2: Please produce all

documents evidencing communications between Ron Rfµllsey and/or you and attorney Jeff
Thomson and or the law firm of Elam & Burke that relate in any way to the Claim.
RESPONSE: See Specific Objection No. 1.
SUPPLEMENTAL RESPONSE: Without waiver and subject to the previously stated
objections, please see Bates No. 1 through Bates No. 4802 and Defendant's supplemental
privilege log.

FIRST SUPPLEMENTAL RESPONSE:

Without waiver and subject to the

previously stated objections, please refer to the supplemental response above and see as GF
00001- GF 00776. Specifically, please reference GF 01152- GF 01373.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 3:

Please produce all

documents that relate to the following:

Claim

a.

The

b.

The benefits provided by UIM coverage

c.

The amount justly due Cedillo
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d.

The damages due Cedillo under the UIM

e.

The Offset clause

f.

Any reserve

g.

Any reinsurance

h.

Any audit of Cedilla's Claim or Claim file

1.

Any valuation of Cedilla's Claim

J.

Any reserve

RESPONSE: See Specific Objections 1 and 2. Without waiving any objections, items
a, f, i, and j (duplicate off) would be. part of the claim file. See Attachment Nos. 1 through 8
as redacted.
Items b and e would be pursuant to the policy of insurance issued to Plaintiff which
was provided to Plaintiff's counsel in the att_ached arbitration, and is again provided as
Attachment No. 10.
There are no specific documents that relate to items c and d. These items would be
addressed by the claim file and the policy.
Item g is not applicable.
Item h is not applicable.
SUPPLEMENTAL RESPONSE:

Without waiver and subject to the previously

stated objections and responses, please see all documents produced to date with the
exception of GF 04373 - GF 04923 (duplicates), GF 06346 - GF 05489 (pre-claim
guidelines), GF 05490 - GF 06608 (financials), and GF 06517 - GF 06576 (New Hire).
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 4:

Please produce all
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· reports, writings or other documents prepared by or supplied by any person to whom the
Claim, the benefits provided by UIM coverage, the amount justly due Cedillo, the damages
due Cedillo under the UIM or the amount justly due was referred. This request calls for the
production of each document identified in your response to the Interrogatories above.
RESPONSE: See Specific Objections 1 and 2. Without waving any objections, this
request is overly broad and vague. Plaintiffs claim was submitted to arbitration. Numerous
documents, including reports from expert witnesses and correspondence were exchanged
I

between counsel for Plaintiff and counsel for Defendant in the arbitration process. In so far
,::;

as this request seeks documents or information contained in the claim file which was the
work product of Defendant's counsel in the arbitration matter, it is privileged and not
discoverable. Otherwise, see Attachment Nos. 1 through 8 a~ redacted.
SUPPLEMENTAL RESPONSE:

Without waiver and subject to the previously

stated objections, please see Bates No. 1 through Bates No. 4803 and Defendant's
supplemental privilege log.
SECOND SUPPLEMENTAL RESPONSE: Without waiver and subject to the
previously stated objections and responses, please see all documents produced to date with
the exception of GF 04373 - GF 04923 (duplicates), GF 05346 - GF 05489 (pre-claim
guidelines), GF 05490 - GF 06508 (financials), and GF 06517 - GF 06576 (New Hire).
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 5: Please produce a copy of
every voice recording and the written transcript of any and all phone calls which relate to
the Claim, the benefits provided by UIM coverage, the damages due ·Cedillo and/or the
amount justly due Cedillo.
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RESPONSE:

The. only known voice recording and transcript inv<?lved Plaintiff

during her initial report of the claim which was preyiously produced to Plaintiff's counsel in
the arbitration matter, iri March 2012.
SUPPLEMENTAL RESPONSE:

Without waiver and subject to the previously

stated objections, please see Bates No. 6619 through Bates No. 6626 for the transcript of
the voice recording of Peggy Cedillo reporting her claim to Farmers. The electronic "wav.i'
file of the recording has previously been produced to Plaintiffs counsel.
SECOND SUPPLEMENTAL RESPONSE:

Without waiver and subject to the

previously stated objections and responses, please see GF 06509 to GF 06516 (also f~rmerly
Bates No. 6619 through Bates No. 6626) for_ the transcript of the voice recording of Peggy
Cedillo reporting her ~aim to Farmers.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 6: Please produce a copy of
the valuation referred to in Farmers' letter of August 25, 2009 and all other valuations and

all reserves.
RESPONSE: See Specific Objection Nos. 1 and 8. Without waiving any objections,
see Attachment Nos. 1 through 8 as redacted.
SUPPLEMENTAL RESPONSE:

Without -waiver and subject to the previously

stated objections, please see Bates No. 1 through Bates No. 4803 and Defendant's
supplemental privilege log.
FIRST SUPPLEMENTAL RESPONSE:

Without waiver and subject to the

previously stated objections and responses, pleas~ see the Loss Report and Claims
Summary Report (GF 00001- GF 00776), documents from Farmers (GF 00777- GF 01151),
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and various correspondence between involved individuals (GF 01152 - GF 01487).
l

REQUEST FOR PRODUCTION OF DOCUMENTS NO. 7: Please produce all
documents which define the terms "benefits," "valuation," 11 amount ofloss," "amount justly.
due," "claim," or "damages" under the UIM used by any and all persons identified by you in
Answer to Interrogatory No. 1 above.
. RESPONSE: See Specific Objection No. 8. Without waving any objection, other than
the Plaintiff's policy, and Idaho statutory and case law, there are no specific claim
documents which "define" any of these terms.
REQUEST FOR PRODUCTION 9F DOCUMENTS NO. 8: Please produce all
documents which define the terms "reserve" and "reserves" used by any and all persons who
evaluated Cedilla's Claim.
RESPONSE: There are no specific documents in the claim file which define these
terms.
REQUEST FOR PRODUCTION OF DOCUMENTS NO, 9: Please produce all
documents relating to the "reserve" or "reserves' established on the Claim.
RESPONSE: See Attachment Nos. 1, 2 and 9.
SUPPLEMENTAL RESPONSE:

Without waiver and subje<;:t to the previously

stated objections, please see Bates No. 1 through Bates No. 4803 and Defendant's
supplemental privilege log.
FIRST SUPPLEMENTAL RESPONSE: See Specific Objections No. 2, 3 and 10.
Without waiver and subject to the previously stated objections and responses, please also .
refer to GF 00001 - GF 03594, GF 04924- GF 05345, and GF 06578 - GF 06616 (trial
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calendars)..
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 10: Please produce all
documents which define or relate to the term "damages" as used in their Policy.
RESPONSE: .There ar_e no specific documents in the claim file which define this
term.

-

REQUEST FOR PRODUCTION OF DOCUMENTS NO. 11: Please produce all
documents which you received from the underinsured driver's insurance company,
Progresgive.
RESPONSE: All such documents \_'VOuld have been incorporated in Attachment Nos.
1, 2 and 4.
FIRST SUPPLEMENTAL· RESPONSE:

Without waiver and subject to the

previously stated objections and 1·esponses, please see GF 00777- GF 01151.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 12: P.lefil!e produce all
committee reports, committee meetings, or written note!:! prepared by or taken in
connecti~n with any claims committee meeting on the Claim.
.

.

RESPONSE: There are no such written documents as identified by this request.
Any such analysis would be contained in the cll;ll.Ili file which Defendant is producing in
Attachment Nos. 1, 2 and 4 as redacted.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 13: Please produce all
underwriting files in their entirety.
RESPONSE: The underwriting file is not relevant to any of the issues before the
court nor is the underwriting file likely to produce or lead to the discovery o~ any relevant
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or admissible evidence. Without waiving any obj_ecti.ons, see Attachment No. 13 (Bates No.
4803 and Bates Nos. 607 4-6079.).
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 14: Please produce all
correspondence with any reinsurer pertaining to the Claim, including specifically all status
reports and all reports on changes in loss reserves.
RESPONSE: None.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 15: Please produce the

.

claims manual or handbook cpntaining standard or recommended procedure .for the
administration, evaluation, determin!ltion, and payment of underinsurance claims in use
during the period May 1, 2008 through the present date.
.)

RESPONSE: See Attachment No. 11 (Bates No. 5756 through Bates No. 6618).
SUPPLEMENTAL RESPONSE: See Specific Objections Nos. 2, 3, 4, 6, 8, and 9.
Without waiver of the subject objections, in addition to the above response, please see Bates
Nos. 6687 to 6889.
FIRST SUPPLEMENTAL RESPONSE:

Without waiver ~d subject to the

previously stated objections and responses, please see Defendant's second supplemental
answer to Interrogatory No. 11 and the documents referenced therein.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 16: Please. produce each
memorandum written statement of policy, written policy guideline, administrative bulletin,
or other writing on any subject related to procedures in the administration, evaluation,
determination, or payment of underinsurance claims in use during the period May 1, 2008
through the present date.
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RESPONSE: See Attachment No. ll{Bates No. 5756 through Bates No. 6618).
SUPPLEMENTAL RESPONSE: See Specific Objections Nos. 2, 3, 4, 6, 8, and 9.
Without waiver of the subject objections, in addition to the above response, please see Bates
Nos. 6687 to 6889.
FIRST SUPPLEMENTAL RESPONSE:

Without waiver and subject to the

l'!>-

previously stated objections and responses, please see Defendant's second supplemental
answer to Interrogatory No. 11 and the documents referenced therein.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 17: Please produce a copy
of all training materials used in the training of adjusters, claims representatives, claims
adjudicators, claims examiners, claims supervisors, claims managers or any other
individual in use during the period May 1, 2008 through the present date.
RESPONSE: See Attachment No. 12.
SUPPLEMENTAL RESPONSE: See Specific Objections Nos. 2, 3,. 4, 6, 8, and 9.
Without waiver of the subject objections, in addition to the above response, please see Bates
Nos. 6687 to 6889.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 18: Please produce a copy
of the annual reports filed by you with the Idaho Departments of Insurance for the fiscal
years ending 2007 to current.
RESPONSE: See Specific Objection No. 7. This material is readily available to
Plaintiff through a public records requests with the Department of Insurance. Without
waiving any objection, see Attachment No. 14 (Bates No. 4804 through Bates No. 5755).
SUPPLEMENTAL RESPONSE: Without waiver and subject to the previously stated
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objections ·and responses, please see GF 05490-GF 06508.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 19: Please produce a copy
of all promotional material or brochures provided to insurance sales representatives,
agents, or brokers, and in any way referring or relating to Your UIM benefits and Your
practices, ·procedures, and reputation in the in the administration, evaluation,
determination, and payment of UIM claims.
See Specific Objection Nos. 2, 3, 4 and 10. By way of a further

RESPONSE:

response, any such material is not relevant to any of the issues before the court nor is it
likely to produce or lead to the discovery of any relevant or admissible evidence. Without
waiving any objections, see.Attachment No. 16.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 20: Please produce a copy
of all incentive programs which reward claims personnel for achieving financial goals in use
during the period January 1, 2007 through the present date.
RESPONSE: None.
SUPPLEMENTAL ANSWER: See Specific Objections Nos. 3 and 10. Please refer to
Bates No.6627 through Bates No. 6686 for information on the SPOT bonus program.
However, please note that this program is rarely used.
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 21:

Please produce all

documents, statements, depositions or affidavits of the following that relate in any way to
the enforceability of your Offset clause:
a.

Peter Sebring

b.

Larry Norville
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c.

Rory Lowe

d.

Rodney Thayer

RESPONSE: Objection: See Specific Objection Nos. 3, 4, 8 and 10. By way of a
further response, any issue relating ~o the reduction of Plaintiff's total damages by the
.amount she received from the tortfeasor's insurer (liability limits or medical payment
benefits) is moot as the arbitrator has already ruled on the application of this endorsement
and the court has issued an order confirming the arbitrator's award in its entirely.
DATED this 14th day ofOctober, 2015.
GJORDING FOUSER, PLLC

ByQt~Cl,,
Jack S. Gjording-Ofthe Firm
Julianne S. Hall -Of the Firm
Attorneys for Defendant Farmers Insurance
Company of Idaho
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VERIFICATION
STATE OF _ __

)

County of _ _ __

)

: ss.
_ _ _ _ _ __, being first duly sworn on oath, deposes and says:
That he/she is an authorized representative of FARMERS INSURANCE, that he/she
has read the foregoing-interrogatory answers and knows the contents thereof; that the
s~e is true of his/her own knowledge, except as to matters stated therein based upon
information and belief, and as to those matters he/she believes the same to be true.

SUBSCRIBED AND SWORN TO before me this_ day of _ _ _ ___, 2015.

NOTARY PUBLIC FOR _ _ _ _ _ __
Residing at _ _ _ _ _ _ _ _ _ _ _ __
My Commission Expires: _ _ _ _ _ _ __
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(

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 14th day of October, 2015, a true and correct copy
of the foregoing was served on the.following by the manner indicated:

John L. Runft
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702 ·

D

~
D
,,ei----0

U.S. Mail
Hand-Delivery
Overnight Delivery
Facsimile - 343-3246
Email

.... ,
'••,
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::stat:t1njJaie$ii! ::::. 'raicllM'·-.;::·'·· ,,. '

:.:~~t:::=\:f: ~?:\~;~;~:6 l(~~{!~C.•.,
517 (duplicate
of 511-512)
GF00517
522

Redacted

August 30,
2013

Email in Claims
Summary Report

Ron Ramsey
Peter Johson

Redacted

July 29,
2013

Claim Summary
Report I-Log

N/a

Redacted

July 15,
2013

Email in Claim
Summary

Ron Ramsey

Redacted

May 21,
2013

Email in Claim
Summary

Jeff Thomson

Redacted

May 16,
2013

Email in Claim
Summary

Ron Ramsey

Redacted

May 21,
2013

Email in Claim
Summary

Jeff Thomson

Redacted

May 20,
2013

Email in Claim
summary

Ron Ramsey

Redacted

May 7,
2013

Claim Summary ILog

N/a

GF00522
523
GF00523
527
GF00527
527

528

GF00527

GF00528

529

GF00529
530
GF00530
535

THIRD AMENDED SUPPLEMENTAL PRIVILEGE LOG
(October 13, 2015)

CEDIUO v. FARMERS

Work Product
Jeff Thomson Legal Analysis
Attorney/client
Post Arbitration privilege, Post
Award
Litigation-, and
Work Product
Ron Ramsey
Legal Analysis
Attorney/client
Post Arbitration privilege, Post
Award
Litigation, and
Work Product
Jeff Thomson Legal Analysis
Attorney/client
Post Arbitration privilege, Post
Award
Litigation, and
Work Product
Ron Ramsey
Legal Analysis
Attorney/client
Post Arbitration privilege, Post
Award
Litigation, and
Work Product
Jeff Thomson Legal Analysis
Attorney/client
Post Arbitration privilege, Post
Award
Litigation, and
Work Product
Ron Ramsey
Legal Analysis
Attorney/client
Post Arbitration privilege, Post
Award
Litigation, and
Work Product
Jeff Thomson Legal Analysis
Attorney/client
Post Arbitration privilege, Post
Litigation, and
Award
Work Product
Ron Ramsey
Legal Analysts
Attorney/client
Post Arbitration privilege, Post

PAGE3

001016

Award

GF00535

Redacted

549

Email in Claim
Summary

Ron Ramsey

Jeff Thomson

Legal Analysis
Post Arbitration
Award

Claim Summary Ilog

N/a

Ron Ramsey

Legal Analysis
Post Arbitration
Award

Claim Summa_ry ILog

N/a

Ron Ramsey

Mental
Impression

2012

Emails in Claim
Summary

Ron Ramsey
Jeff Thomson

Jeff Thomson
Ron Ramsey

Legal Analysis
Post Arbitration
Award

February
9,2012

Claim Summary Ilog

N/a

Ron.Ramsey

Legal Analysis,
Mental
Impression·

November

Claim Summary ILog

N/a

Ron Ramsey

10,2011

Legal Analysis,
Mental
Impression

September

letter

Ron Ramsey

Jeff Thomson

Status to
Farmers,
deposition
summaries, and
evaluation

February

5, 2013
GF00549

Redacted

562

November

21,2013
GF 00562

Redacted

599

October 8,

2012
GF00599

Redacted

618

April 16,

GF00618

Redacted

629
GF00629

Redacted

634
GF00634

842

849

Redacted

28,2012
GF01229

GF01236

THIRD AMENDED SUPPLEMENTAL PRIVILEGE LOG
(October 13, 2015)

CEDIUO

v. FARMERS

Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
prlvilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client.
privilege, Post ·
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Post Litigation
and Work
Product

PAGE4

001017

1426

1427

GF01255

GF01256

1485

1490

GF00973

GF00978

3208(Duplicate
of3415 and
3546}
GF01355
341S(Duplicate
of3208and
3546)

GF01355
3546
(Duplicate of
3208 and
3415)
GF 01355
3921

3922

Redacted

October
11, 2012

E-mail

Ron Ramsey

Jeff Thomson

Post Arbitration
Legal Analysis

Redacted

Not dated

Evaluation/Authority
Request

Zone Manager

Ron Ramsey

Retained Expert
Witness; Legal
Analysis

Redacted

March 19,
2013

Letter

Ron Ramsey

Jeff Thomson

Post Arbitration
Legal Analysis

Redacted

March 19,
2013

Letter

Ron Ramsey

Jeff Thomson

Post Arbitration
Legal Analysis

Post Litigation
and Work
Product

Redacted

March 19,
2013

letter

Ron Ramsey

Jeff Thomson

Post Arbitration
Legal Analysis

Post Litigation
and Work
Product

February

Correspondence

Farmers

Jeff Thomson

Legal Analysis

Correspondence

Farmers

Jeff Thomson

·Legal Analysis

Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post

Redacted

8,2012
GF01212

GF01213

3923

3924

(Duplicate of

(Duplicate

Attorney/client
privilege, Post
Litigation and
Work Product
I.R.C.P.
26(b)(4}(B},
Post Litigation
and Work
Product
Post Litigation
and Work
Product

Redacted

February

8,2012

THIRD AMENDED SUPPLEMENTAL PRIVILEGE LOG
(October 13, 2015}

CEDILLO v. FARMERS

PAGES

001018

)

3921)

of 3922)

GF01212
4079
(Duplicate of
4085)

GF01213

Litigatior:i, and
Work Product

('

Redacted

May 8,
2013

E·mails and attached
case law

Ron Ramsey

Jeff Thomson

Legal Analysis

Redacted

May 9,
2013

Emails and attached
case law

Ron Ramsey

Jeff Thomson

Legal Analysis

Redacted

April 17,
2012

45 Day PreAr:f>itration Report

Ron Ramsey

Jeff Thomson

Legal Analysis

Redacted
(Other
claims
only,
nothing
redacted
re
Cedillo)
Redacted
{Other
claims

March 8,
2012

Ron Trial Calendar
Weekly

Ron Ramsey

Ron Ramsey
Shonta
Anderson

Administrative

Involves other
claims being
handled by Ron
Ramsey

March 15,

Ron Trial Calendar
Weekly

Ron Ramsey

Ron Ramsey
Shonta
Anderson

Administrative

Involves other
claims being
handled by Ron

GF01363
4085
(Duplicate of
4079)

GF01363
4069 (4096 is
duplicate}

4073
(4100 is
duplicate)

GF00964
GF06578

GF00968
GF06579

GF06580

GF06581

2012

THIRD AMENDED SUPPLEMENTAL PRIVILEGE t:OG
(October 13, 2015)

CEDILLO

v. FARMERS

Attorney/client
privilege, Post
Litigation/Post
Arbitration,
and Work
Product
Attorney/client
privilege, Post
Litigation/Post
Arbitration,
and Work
Product
Attorney/client
privilege, Post
Litigation, and
Work Product
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001019

GF06582

GF06583

GF06584

GF06585

GF06586

GF06587

GF06588

GF 06589

only,
nothing
redacted
re
Cedillo)
Redacted
(Other
claims
only,
nothing
redacted
re
Cedillo)
Redacted
(Other
claims
only,
nothing
redacted
re
Cedillo)
Redacted
(Other
claims
only,
nothing
redacted
re
Cedillo)
Redacted
(Other

Ramsey

March 22,

Ron Trial calendar
Weekly

Ron Ramsey

Ron Ramsey
Shonta
Anderson

Administrative

2012

Involves other
claims being
handled by Ron
Ramsey

March 29,
2012

Ron Trial calendar
Weekly

Ron Ramsey

Ron Ramsey
Shonta
Anderson

Administrative

Involves other
claims being
handled by Ron
Ramsey

April 12,

Ron Trial calendar
Weekly

Ron Ramsey

Ron Ramsey
Shonta
Anderson

Administrative

Involves other
claims being
handled by Ron
Ramsey

Ron Trial Calendar
Weekly

Ron Ramsey

Ron Ramsey
Shonta

Administrative

Involves other
claims being

2012

April 5,

2012

THIRD AMENDED SUPPLEMENTAL PRIVILEGE LOG
(October 13, 2015)

CEDILLO v. FARMERS
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,GF06590

GFO 6592

GF06593

GF06595

GF06596

GF06599

GF06598

GF 06601

claims
only,
nothing
redacted
re
Cedillo)
Redacted
(Other
claims
only,
nothing
redacted
re
Cedillo)
Redacted
(Other
claims
only,
nothing
redacted
re
Cedillo)
Redacted
{other
claims
only,
nothing
redacted
re
Cedillo)
Redacted

Anderson

handled by Ron
Ramsey

May 3,
2012

Shonta Update Trial
List

Ron Ramsey

Ron Ramsey
Shonta
Anderson

Administrative

Involves other
claims being
handled by Ron
Ramsey

May 14,

Shonta Update Trial
List

Ron Ramsey

Ron Ramsey
Shonta
Anderson

Administrative

Involves other
claims being
handled by Ron
Ramsey

Shonta Update Trial
List

Ron Ramsey

2012

Ron Ramsey
Shonta
Anderson

Administrative

Involves other
claims being
handled by Ron
Ramsey

June 14,

Ramsey Shonta

Ron Ramsey

·Ron Ramsey

Administrative

Involves other

2012

May 22,

THIRD AMENDED SUPPLEMENTAL PRIVILEGE LOG
(October 13, 2015)
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PAGES
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f,

t~tf~0~ \

!-

~

GF 06602

GF06605

GF06609

-~~~--.~

GF 06604

GF 06607

GF06610

(Other
claims
only,
nothing
redacted
re
Cedillo)
Redacted
(Other
claims
only,
nothing
redacted
re
Cedillo)
Redacted
(Other
claims
only,
nothing
redacted
re
Cedillo)
Redacted
(Other
claims
only,
nothing
redacted
re
Cedillo)

2012

Update Trial List

June 25,

Ramsey Shonta
Update Trial List

Ron Ramsey

Ron Ramsey
Shonta
Anderson

Administrative

Involves other
claims being
handled by Ron
Ramsey

Ramsey Shonta
Update Trial List

Ron Ramsey

Ron Ramsey
Shonta
Anderson

Administrative

Involves other
claims being
handled by Ron
Ramsey

Ramsey Shonta
Update Trial List

Ron Ramsey

Ron Ramsey
Shonta
Anderson

Administrative

Involves other
claims being
handled by Ron
Ramsey

2012

_July 9,

2012

August 24,

2012

Shonta
Anderson

claims being
handled by Ron
Ramsey

THIRD AMENDED SUPPLEMENTAL PRIVILEGE LOG

(October 13, 2015}

CEDIUO

v.

FARMERS
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GF06611

GF06613

GF06614

GF06616

2639
GF06617

2640
GF06618

2800

2806
GF06625

GF06619
3409

Redacted
(Other
claims
only,
nothing
redacted
re
Cedillo)
Redacted
{Other
claims
only,
nothing
redacted
re
Cedillo)
Withheld

October 3,
2012

Ramsey Shonta
Update

Ron Ramsey

Ron Ramsey
Shonta
Anderson

Administrative

Involves other
claims being
handled by Ron
Ramsey

October 4,
2012

Ramsey Shonta
Update

Ron Ramsey

Ron Ramsey
Shonta
Anderson

Administrative

Involves other
claims being
handled by Ron
Ramsey

February
26,2013

Letter

Ron Ramsey

JeffThom~on

Post Arbitration
Legal Analysis

Withheld

July 22,

Firearms repair
estimate and
valuation chart
Interoffice
Memorandum Re:
Staff Performance
Evaluations for Legal
Secretaries
lnterc;,fflce
Memorandum Re:
Staff Performance
Evaluations for Legal

Dennis
Herron/Farmers

Promiseland
Guns

Misfiled/Wrong
Claim

Post Litigation
and Work
Product
Misfiled/Wrong
Claim

"All

Stacey

Misfiled/Wrong
Claim

Misfiled/Wrong
Claim

Stacey

Misfiled/Wrong
Claim

Misfiled/Wrong
Claim

2010
Withheld

November
3, 2012

GF06626

3540
(Duplicate of
3509)

.Withheld

November

3,2012

THIRD AMENDED SUPPLEMENTAL PRIVILEGE LOG
(October 13, 2015)

Supervisors"

"All
Supervisors"
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j~~~:j

;,;1.K,C;
Secretaries

GF06627 and
GF06628
3833

3843

GF 06629

GF 06639

3851

3852

GF06640

GF06641

3860

3861

Withheld

October
19,2011

Withheld

November
4, 2011

Withheld

November

Correspondence and
Motion to Continue
in Wormerv.
Robison (Collin
County District
Court, Texas)
Correspondence

District Clerk

S. Todd Parks

Different
case/Misfiled

Different
case/Misfiled

Ron Ramsey

Jeff Thomson

Legal Analysis

Correspondence

Ron Ramsey

·Jeff Thomson

Legal Analysis

Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and ·
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product
Attorney/client
privilege, Post
Litigation, and
Work Product

8,2011
GF06642

GF06643

3909

3910

GF06644

GF 06645

4017

4029

GF 06646

GF06658

Withheld

January
20, 2012

Correspondence

Ron Ramsey

Jeff Thomson

Legal Analysis

Withheld

Not dated

DRAFT Responses to
Cedillo's First Set of
Interrogatories and
Requests for
Production of
Documents

Ron Ramsey

Jeff Thomson

Legal Analysis

THIRD AMENDED SUPPLEMENTAL PRIVILEGE LOG
{October 13, 2015)
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Jack S. Gjording, ISB No. 1105
Julianne S. Hall, ISB No. 8076
GJORDING FOUSER, PLLC
Plaza One Twenty One
121 North 9th Street, Suite 600
. .. .. ....._.:e..o....Box}28.3_7L----

Boise; Idaho 83701-2837
Telephone: 208.336.9777
Facsimile: 208.336.9177
jgjording@gfidaholaw.com
jhall@gfidaholaw.com

Attorneys for Defendant Farmers Insurance
Company ofIdaho

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO,
Case No. CV-OC-2013-08697

Plaintiff,

v.

FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

DEFENDANT FARMERS INSURANCE
COMPANY OF IDAHO'S FIFrH
SUPPLEMENTAL RESPONSES TO
PLAINTIFFS FIRST SET OF
INTERROGATORIES

COMES NOW Defendant and pursuant to Idaho Rules of Civil Procedure 33, 34
and provides the following supplemental responses to Plaintiff's First Set of

Interrogatories to Farm_ers Insurance Company of Idaho.

GENERAL OBJECTIONS
L

1

The Interrogatories including subparts thereof are in excess of the number

,.-l!!,!~~!1111111-~

DEFENDANT FARMERS INSURANCE COMPANY OF IDAHO'S FIFTH SUPPLEMENTAL RESPONSES TO
PLAINTIFF'S FIRST SET OF INTERROGATORIES, Page 1
1S017.246

EXHIBIT

j

(b

001026

2.

Nothing in these responses is to be construed as waiving rights or objections

which otherwise maybe available to Defendant, nor should Defendant's response to any of
the discovery requests be deemed an admission of relevancy, materiality, and/or
··-·---------·-·· ····--- ... ..... ·-----····-·-· --- -··· ·---- ... - ----- -····--··-·-······-···· ............ _,, ___ ____________ .
admissibility in evidence of either the request, the response, or any document produced
"

'"

,

pursuant thereto.

SPECIFIC OBJECTIONS
1.

Defendant objects to each interrogatory, and request for production of

documents (collectively and interchangeably referred to as "discovery request" or
"discovery requests") to the extent theY, seek information protected by the attorney-client
privilege, attorney work-product or other applicable privilege or exemption.
2.

Defendant objects to each discovery requ~st to the extent it seeks

confidential business information, including trade seqrets, confidential commercial,
proprietary, or business information, or information made confidential by law or by
agreement, and objects to disclosin~ any such information in the absence of a proper
protective order.
8.

Defendant objects to each discovery request to the· extent it is overly broad,

seeks information not specific to Plaintift's claims, or is irrelevant to the issues pled in
Plaintiff's First Amended Petition for · Confirmation of Arbitration Award, Award of
Attorney Fees, Unenforceability of Offset Clause and Bad Faith and is not reasonably
calculated to lead to the discovery of admissible evidence.
4.

Defendant objects to each discovery request to the extent it is undl;lly

burdensome and vexatious in nature.

DEFENDANT FARMERS INSURANCE COMPANY OF IDAHO'S FIFTH SUPPLEMENTAL RESPONSES TO
PLAINTIFF'S FIRST SET OF INTERROGATORIES, Page 2
1S017.246
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5.

Defendant objects to each discovery request to the extent it purports to seek

information that is not known to Defendant, or that would not be located or identified in
the course of a search of files that Defendant deems reasonably likely to contain responsive
- - - ------··-·· .. ,-,-· - __ --·-····-··-·------- -~ --- ------·- -------·-- -- - ..... ·---· ····· ---···-·---information or that are not within Defendant's possession, custody or control.
.,

6.

Defendant objects to each discovery request to the extent that words or

phrases used by Plaintiff in the discovery request, definitions, or instructions are vague,
ambiguous, undefined, or otherwise fail to describe the information sought with reasonable
particularity such that Defendant must speculate as to the information sought.
7.

Defendant objects to each discovery request to the extent it seeks

documents or information that are publicly available or on file with a court, or within
Plaintiffs knowledge or possession, or to which Plaintiff has equal access.
8.

Defendant objects.to each discovery ·request to the extent it is overly broad,

vague and burdensome.
9.

Defendant objects to the preface, preliminary statement, definitions, and

instructions which precede the discovery requests and the discovery requests to the extent
they purp!)rt to demand discovery on terms, or to impose obligations upon Defendant which
are beyond the scope of or different from what is permitted or referenced under the
provisions governing discovery under the Idaho Rules of Civil Procedure.
10.

Defendant objects to each discovery request to the extent the request is

beyond the. scope of. permissible discovery, is unduly burdensome, and not· reasonably
calculated to lead to the discovery of relevant or admissible evidence.

DEFENDANT FARMERS INSURANCE COMPANY OF IDAHO'S FIFTH SUPPLEMENTAL RESPONSES TO
PLAINTIFF'S FIRST SET OF INTERROGATORIES, Page 3
1S017.246
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11.

Defendant objects to each discovery request to the extent it seeks

information or documents not presently in Defendant's possession, control, or custody.

INTERROGATORIES
. ·-···· - - --·INTERROGATORY NO. 12: Identify each person wlio is responsible for devising,
-----·--··-···-----·-·

implementing or overseeing the training of adjusters, claims representatives, claims
supervisors, or any other individuals involved in the UIM claims handling process.
ANSWER: To be determined.
SUPPLEMENTAL ANSWER: Defendant objects as this interrogatory is overbroad,

ambiguous, generic and not sufficiently limited in time and scope. Without waiver of these
objections, Defendant refers to those individuals in management listed in the supplemental
re~ponse to Interrogatory No. 2.
SECOND SUPPLEMENTAL ANSWER:

Without waiver of and subject to the

previously stated objections, in addition the above answers, Robert Cook, a Farmers
Learning Delivery Specialist, is a person. responsible for training claims representatives on
claims handling processes.
DATED this 28th day of Oct.ober, 2015.
GJORDING FOUSER, PLLC

~

.

'

By
,1W,..M1~ QO
JackGjording-Ofte ~
Julianne S. Hall-Of the Firm

Attorneys for Defendant Farmers InsurSIJce
Company ofIdaho

DEFENDANT FARMERS INSURANCE COMPANY OF IDAHO'S .ti'IFl'H SUPPLEMENTAL RESPONSES TO
PLAINTIFF'S FIR.ST SET OF INTERROGATORIES, Page 4
15017.246
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VERIFICATION
STATE OF

--·-·- ·- - ) ----- -·
: BS.

County of _ _ __

)

_ _ _ _ __, being first duly swom on oath, deposes and says:
That he/she is an authorized representative of FARMERS INSURANCE, that he/she
has read the foregoing interrogatory answers and knows the contents thereof; that the
same is true of his/her own knowledge, except as to matters stated therein based upon
information and belief. and as to those matters he/she believes the same to be true.

SUBSCRIBED AND SWORN TO before me this_ day of _ _ _ ___, 2015.

NOT4R,Y PUBLIC FOR _ _ _ _ _ __
Residing at _ _ _ _ _ _ _ _ _ _ _ __
My Co~mission Expires: _ _ _ _ _ _ __

/

DEFENDANT FARMERS INSURANCE COMPANY OF IDAHO'S FIFTH SUPPLEMENTAL RESPONSES TO
PLAINTIFF'S FIRST SET OF INTBRROOATORIESJ Page S
15017.246

001030

'

.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 28th day of October, 2015, a true and correct copy
of the foregoing was served on the following by the manner indicated:

____________________ ____
,

John L. Runft
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702

,

---·---···

~U.S.Mail
D
Hand-Delivery
D
Overnight Delivery
~ Facsimile - 343-3246
D
Email

I
I
t

.DEFENDANT FARMERS INSURANCE COMPANY OF IDAHO'S FIFTH SUPPLEMENTAL RESPONSES TO
PLAINTIFF'S FIR.ST SET OF INTERR.OOATORIES, Page 6
15017.246
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P.M.::·-·T{=ir-'°MP.!tfr----Jack S. Gjording, ISB No. 1105
jg_iorcling@gfidaholaw.com
,
Julianne S. Hall, ISB No. 8078
jhall@gfidaholaw.com
GJOIU)ING FOUS:E:8.,

PLLC

NOV 13 2015
OHRISTOPHER D. RICH Clark
By JAMIE MARTIN

'

DEl'UTV

Plaza One Twenty One
121 North 9th Stl:eet, Suite 600
P.O. Box 2837
Boise, Idaho 83701-2837

Telephone: 208.336.9777
Facsimile: 208.336.9177
Attorneys for Defendant Farmers Insurance
Company of Idaho

lN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF.ADA

PEGGY CEDILLO,
Plaintiff,

Case No. CV-OC-2013-08697

v.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

DEFE~TDANT'S OPPOSITION TO
PLAINTIFF'S MOTION TO COMPEL
AND MEMORANDUM IN SUPPORT
OF MOTION FOR PROTECTIVE
· ORDER

Defendant Farmers Insurance Company of Idaho, by and through its attorneys of
record, Gjording Fouser, PLLC, responds and opposes Plaintiff's Motion to Compel, dated

November 5, 2016, and files this ~morandum in Suppo~·t of their Motion for a Protective
Order in accordance with Rule 2S(c) of the Idaho Rules of Civil Procedure.
Specifically, Farmers respectfully request that the Court enter a protective order
pursuant to Rule 26(c)(l) and Rule 26(c)(4) prohibiting Plaintiff's discovery as to
Interrogatories No. 14 and 15.

DEFENDANT'S OPPOSITION TO PLAINTIFF'S MOTION TO COMPEL AND
MEMORANDUM IN SUPPORT OF MOTION FOR PROTECTIVE ORDER- I

ORI INAL
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11-12-' 15 17:21 FROM-

T-436 P0003/0005 F-249

Interrogatory No. 14 seeks information on eve1·y lawsuit in the United States filed
against Farmers on a breach of contract claim, a bad faith claim or a declaratqry action on
Farmers policy of insurance like the policy issue·d in this case. Interrogatory No. 15 seeks
the name of eveJ.'y person for the last five years who has made an underinsured motorist
claim with Farmers who pu:rchased a policy with Endorsement El 179i. These requests are
clearly overly broad, not narrowly. tailored and unduly burdensome. Additionally, these
requests are not .reasonably calculated to lead to admissible evidence.

·As outlined in Defendant's Responses to Plaintiff's First Set of Interrogatories,
Defendant has made several proper objections including:
o

Defendant objects to each discovery request to the extent it is overly broad,

seeks information not specific to Plaintiff's claims, or is irrelevant to the issues pled in
Plaintiff's First Amended Petition for Confirmation of .Axbitration Award, Award of
Attorney Fees, Unenforc~ability of Offset Clause and Bad Faith and is not reasonably
calculated to ~ead to the discovery of admissible evidence.
•

Defendant objects to each discovery request to the extent it is unduly

burdensome and vexatious in nature.
•

Defendant objects to each discovery request to the e:s:tent the request is

beyond the scope of permissible discovery, is unduly burdensome, and not reasonably
calculated to lead to the discovery of relevant 01· admissible evidence.
•

Defendant objects to each discovery request to the extent it purports to seek

information that is not known to Defendant, or that would not be located or identified in
the course of a search of files that Defendant deems l'easonably likely to contain responsive

DEFENDANT'S OPPOSITION TO PLAINTIFF'S MOTION TO COMPEL AND
MEMORANDUM IN SUPPORT OF MOTION FOR PROTECTIVE ORDER- 2
001033

T-438 P0004/0005 F-249

11-12-'15 17:22 FROM-

information or that are not within Defendant's possession, custody or control.
•

Defendant objects to each disco"Very request to the extent it seeks documents

or information that are publicly available or on file with a court, or within Plaintiffs
know ledge or possession, or to which Plaintiff has equal access.
•

Defendant objects to each discovery request to the extent it seeks

information or documents not presently in Defendant's possession, control, or custody.
(This objection was n~t made with regard to Interrogatory No. 15).
Plaintiff also seeks to compel Defendant to respond to Request for Production of
Document No. 21. Like the above-referenced. interrogatories, this Request is undisputedly
over bi:oad, unduly burdensome and beyond the scope of discovery.
Accordingly, in light of Defendant's objections and the nature of Plaintiffs disco-v-ery
requests, Defend.ant, asks this Court to enter a Motion for Protective Order.
To the extent that Defendant's Motion for Protective Order is denied in whole,
Defendant respectfully requests that the Court delay a ruling on Plaintiff's Motion to
Compel until after the pending cross motions for summary judgment are decided by this
'

'

'

Court. Likely, the Court's ruling either in favor of Defendant or Plaintiff will 1:ende:r
Plaintiffs Motion to Compel moot. Additionally, to the e:xtent that Defendant's Motion for
Protective Order is denied in whole, Defendant asks the Court to limit the scope of
discovery under Rule 26(c).

CONCLUSION

Based on the foregoing, Farmers respectfully ·requests this Court grant
Defendant's Motion for Pl'Otective Order and deny Plaintiffs Motion to Compel.

DEFENDANT'S , OPPOSITION TO PLAINTIFF'S MOTION TO COMPEL AND
MEMORANDUlvl IN SUPPORT OF MOTION FOR PROTECTIVE ORDER- 3
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DATED this~ day of No"Vember, 2015.
G.l'ORDING FOUSER,

PLLC

Jack S. Gjording- Of the Firm
Julianne S. Hall - Of the Firm
Attorneys for Defendant Farmers Insurance
Company of Idaho

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this \ d--- day of No~ember1 20151 a true and correct
copy of the foregoing was served on the following by the manner indicated:
John L. Runft
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702

D
D
D
~~

D

U.S. Mail
Hand-Delivery
Overnight Delivery
Facsimile - 343-3246
Email

Julianne S. Hall

DEFENDANT'S OPPOSITION TO PLAINTIFF'S MOTION TO COMPEL AND
MEMORANDUM IN SUPPORT OF MOTION FOR PROTECTIVE ORDER- 4
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:::::::F!t.EO:P.~M-f-Lf+qr-l-r-5JOHN L. RUNFT (ISB # 1059)
JON M.·STEELE (ISB # 1911)
RUNFT & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: JSteele@runftsteele.com

NQ\f t 6 2015
CHRISTOPHER D. RiCH, Clerk
fly i1£'PHANIE VIDAK
Cll'IJTY

Attorneys for Peggy Cedillo

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO, an individual,
Plaintiff,
vs..
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV OC 1308697

REPLY IN SUPPORT OF PLAINTIFF'S
MOTION TO COMPEL AND IN
SUPPORT OF PLAINTIFF'S REQUEST
FOR JUDICIAL NOTICE

Plaintiff Cedillo ("Cedillo") respectfully submits the following Reply in support of her

Motion to Compel and in Support ofPlaintiff's Request for Judicial Notice.

I.
INTRODUCTION

Cedillo:s Motion to Compel and her Request for Judicial Notice has prompted Farmers to
seek a protective order. As of the date of this filing, Farmers' Motion for Protective Order has
not been noticed for hearing before the Court and therefore will not be addressed by Cedillo.
Farmers' opposition to Cedillo's Motion to Compel misstates the discovery sought. At p.
2 of Defendant's ·Opposition to Plaintiff's Motion to Compel is found the statement that
"Interrogatory No. 14 seeks information on every lawsuit in the United States filed against

REPLY IN SUPPORT OF PLAINTIFF'S MOTION TO COMPEL AND IN SUPPORT OF
PLAINTIFF'S REQUEST F0R JUDICIAL NOTICE- Page I
001036
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Farmers on a breach of contract claim, a bad faith claim or declaratory action on Farmers policy
of insurance like the policy issued in this case." Cedillo's Interrogatory No. 14 could possibly be
read to include all lawsuits in the United States, but as the defendant is Farmers Insurance
Company of Idaho, Cedillo expects that these persons or entities who have filed a lawsuit against
Farmers would be insured by Farmers Insurance Company of Idaho, and unless Farmers
Insurance Company of Idaho conducts business throughout the United States, it is assumed the
majority, if not all, of these insureds would have some relationship with the State ofldaho.
;

The information sought is discoverable as it will assist the jury in determining the extent
of Farmers wrongdoing.

The documents sought by Cedillo will show " ... conclusively that

Farmers had been told in July 1995, in a comprehensive analysis of endorsement Ell 79i, and in
the content of a claim made by Tim and Diana Gervais, that the endorsement was ambiguous,
and the "offset" clauses upon which Farmers relied were inapplicable and unenforceable.
Farmers settled the Gervais claim. Notwithstanding the settlement of the Gervais claim, Farmers
continued to assert the validity of its "Offset" clauses, and deny benefits to its insureds on the
basis of those provisions, until 1998." See Declaration of Jon M Steele in Support of Plaintiff's
Motion to Compel and in Support ofPlaintiff's Request for Judicial, Exhibit 1.

Just as the deposition transcripts of Farmers' employees, Peter Sebring, Larry ~orville,
Rory Lowe, and Rodney Tayer, were highly relevant to Farmers' knowledge and concealment of
flaws in .its policy provisions and claims handling practices in the Empey case, so they are
relevant to the exact same issue in this case.
Although it seems unlikely that an msurance company would continue its flawed
adjustment policies after litigating the exact same issue more than fifteen (15) years ago, Cedillo
is entitled to discover whether this is the case or not.

REPLY IN SUPPORT OF PLAINTIFF'S MOTION TO COMPEL AND IN SUPPORT OF
PLAINTIFF'S REQUEST FOR JUDICIAL NOTICE - Page 2
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CONCLUSION
The Court must order Farmers to produce all documents, statements, depositions, or
affidavits of its employees Sebring, Norville, Rowe, and Thayer.
The Court must also order Farmers to answer interrogatories 14 and 15 concerning other
lawsuits and identifying its insureds whose claim for UIM benefits were reduced by reason of the
offset clause set forth in El 179i within the past five (5) years.

DATED this(~"'- day of November 2015.
RUNFT & STEELE LAW OFFICES, PLLC

By:-~~~~g~
JON M. STEELE
Attorney for Plaintiff

REPLY IN SUPPORT OF PLAINTIFF'S MOTION TO COMPEL AND IN SUPPORT OF
PLAINTIFF'S REQUEST FOR JUDICIAL NOTICE- Page 3
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The undersigned hereby certifies that on this
day of November 2015, a true and
correct copy of the foregoing REPLY IN SUPPORT OF PLAINTIFF'S MOTION TO
COMPEL AND IN SUPPORT OF PLAINTIFF'S REQUEST FOR JUDICIAL NOTICE
was served upon opposing counsel as follows:
Jack Gjording
Julianne Hall
Gjording & Fouser, PLLC
121 N. 9th St., Suite 600
PO Box 2837
Boise, ID 83701
Attorney for Farmers Insurance Company
Ofldaho

$

Via Facsimile
_ _ Via Personal Delivery
_ _ Via U.S. Mail
_ _ Via E-mail

RUNFT & STEELE LAW OFFICES, PLLC

By

Jj(_d/;z

JONM. STEELE
Attorney for Peggy Cedillo

REPLY IN SUPPORT OF PLAINTIFF'S MOTION TO COMPEL AND IN SUPPORT OF
PLAINTIFF'S REQUEST FOR JUDICIAL NOTICE - Page 4
001039

JOHN L. RUNFT (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFT & STEELE LAW OFFICES, PLLC ·
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone:(208)333-9495
Fax: (208) 343-3246
Email: jsteele@runftsteele.com

Attorneys for Peggy Cedillo
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PEGGY CEDILLO,
Plaintiff,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV OC 1308697
DECLARATION OF JON M. STEELE
IN SUPPORT OF PLAINTIFF'S
MOTION TO COMPEL AND IN
SUPPORT OF PLAINTIFF'S REQUEST
FOR JUDICIAL NOTICE

COMES NOW, Jon M. Steele, being over the age of eighteen years and competent to
make this Declaration upon his own personal knowledge, states as follows:
1.

That I am an attorney in good standing with the Idaho State Bar and counsel for
Plaintiff in the above matter.

2.

That I make this Declaration in Support of Plaintiff's Motion to Compel and in

Support ofPlaintiff's Request for Judicial Notice.

DECLARATION OF JON M. STEELE IN SUPPORT OF PLAINTIFF'S MOTION TO
COMPEL AND IN SUPPORT OF PLAINTIFF'S REQUEST FOR JUDICIAL NOTICE- Page
1
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3.

That attached as Exhibit 1 is a true and correct copy of Plaintiff's Supplemental

Brief in Response to Defendant's Motion to Strike, etc., in the case of Empy v.
Farmers Insurance Company ofIdaho, filed May 30, 2001.
4.

That this brief filed in Empey v. Farmers Insurance Company of Idaho list the
exact documents sought by Cedillo in her Motion to Compel.

That is,; the

statements of certain Farmers employees concerning the flawed policy of utilizing
the El 179i offset clause to reduce the coverage available to its insureds.
I declare under penalty of perjury pursuant to the law of the State of Idaho that the
foregoing is true and correct.

DATED this

Jh:

day of November 2015.

RUNFT & STEELE LAW OFFICES, PLLC

By:_J~1/(fe_/_
JON M. STEELE
Attorney for Plaintiff

DECLARATION OF JON M. STEELE IN SUPPORT OF PLAINTIFF'S MOTION TO
COMPEL AND IN SUPPORT OF PLAINTIFF'S REQUEST FOR JUDICIAL NOTICE - Page
2
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CERTIFICATE OF SERVICE

g

The undersigned hereby certifies that on this
day of November 2015, a true and
correct copy of the foregoing DECLARATION OF JON M. STEELE IN SUPPORT OF

PLAINTIFF'S REPLY TO PLAINTIFF'S MOTION TO COMPEL AND IN SUPPORT
OF PLAINTIFF'S REQUEST FOR JUDICIAL NOTICE was served upon opposing counsel
as follows:
Jack Gjording
Julianne Hall
Gjording & Fouser, PLLC
121 N. 9th St., Suite 600
PO Box 2837
Boise, ID 83701
Attorney for Farmers Insurance Company
OfIdaho

_X_ Via Facsimile
_ _ Via Personal Delivery
Via U.S. Mail
Via E-mail

RUNFT & STEELE LAW OFFICES, PLLC

By:

JI(_

atlt

JON M. STEELE
Attorney for Plaintiff

DECLARATION OF JON M: STEELE IN SUPPORT OF PLAINTIFF'S-MOTION TO
COMPEL AND IN SUPPORT OF PLAINTIFF'S REQUEST FOR JUDICIAL NOTICE - Page
3
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U.S. COURTS

01 JUN 26 AH II: 34
WILBURT. NELSON
Attorney at Law
8917 Springhurst Drive
Boise, ID 83 704
Telephone (208) 378-9301
Idaho State Bar No. 1263

'·tt~\;fid ·s~ \lftt~5f}p
0

GARYL.MONTGOMERY
MARCUS, MERRICK & MONTGOMERY LLP
12466 Ramblin Rose Drive
Boise, ID 83713-0011
Telephone: (208) 378-8882
Facsimile: (208) 378-0045
Idaho State Bar No. 1332
Allorneysfor Plaintiffs
Steven R Empey and Linda J. Empey

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF IDAHO
STEVEN H. EMPEY and LINDA J.
EMPEY, husband and wife.
Plaintiffs,
vs.

FARMERS INSURANCE COMPANY
OF IDAHO, a stock insurance company,
Defendant

)
)
)
)
)
)
)
)
)
)
)

Case No. 00-0448-E-BLW
PLAINTIFFS' SUPPLEMENTAL BRIEF
rN RESPONSE TO DEFENDANT'S
MOTION TO STRIKE, etc., filed May 30,
2001

PLAINTIFF'S SUPPLEMENT BRIEF IN RESPONSE TO
DEFENDANT'S MOTION TO STRIKE, ETC., filed May 30, 2001 • 1
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I.

INTRODUCTION
In this litigation, the Defendant Farmers Insurance Company of Idaho had filed, inter a/ia,
its motion for partial summary judgment, based on its theories that statutes oflimitations had expired
as to all of the Empeys's claims except those sounding in contract. The Plaintiffs made timely
response to the motion, including in their response certain affidavits of Gary L. Montgomery and
Wilbur T. Nelson. These affidavits presented with the exhibits attached, as more fully developed

in the briefing in opposition to the motion for partial summary judgment, demonstrated among other
matters that Farmers had known, some two months prior to iti, denial of the Empeys' claim, that its
critical Endorsement E 1179i (withheld by Farmers from Em peys' former counsel who had requested
"the policy"), and which controlled the Empeys' claim, was patently ambiguous.
The affidavits ofMontgomery and Nelson, with the attachments thereto, showed conclusively
that Farmers had been told in July, 1995, in a comprehensive analysis of Endorsement Ell 79i, and
in the context of a claim made by Tim and Diana Gervais, that the endorsement was ambiguous, and
the "offset" clauses upon which Fam1ers relied were inapplicable and unenforceable. Farmers settled
the Gervais claim. Notwithstanding the settlement of the Gervais claim, Farmers continued to assert
the validity ofits "offaet" clauses, and deny benefits to its insureds on the basis of those provisions,
until 1998. It did so as to the Empeys' claim in September, 1995, virtually simultaneously with its
settlement of the Gervais claim, and Farmers does not dispute this sequence of events.
The Montgomery and Nelson affidavits show the facts outlined above. They show more.
The Nelson affidavit includes as exhibits several depositions constituting sworn testimony of
Farmers' claims personnel, all of which acknowledge that Farmers, despite its knowledge of
ambiguity in Endorsement El 179i, and despite its settlement of the Gervais claim, continued to
PLAINTIFF'S SUPPLEMENT BRIEF IN RESPONSE TO
DEFENDANT'S MOTION TO STRIKE, ETC., filed May 30, 2001 - 2
001045
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assert the validity of its "offset" clauses, and deny benefits on that basis, as to the Empeys in
September, 1995 and one Bobby West in 1996 and 1997. 1
Faced with these affidavits, and unable to dispute the truth of the matters set fo11h in those
affidavits, Farmers filed a motion, two business days before hearing on its Motion for Partial
Summary Judgment, to strike the affidavits on various technical grounds. 2 Farmers also filed its
Motion to Shorten Time Required for Hearing. Plaintiffs' counsel responded, insofar as possible,
within the available time, and alternatively moved the Court to deny Farmers' Motion to Shorten
Time, and to continue hearing on Farmers' Motion for Partial Summary Judgment, in order to permit
Plaintiffs a reasonable opportunity to respond to the belated Motion to Strike, etc. At the time of oral
argument on June 4, 2001, this Court granted declined to shorten time, and granted to Plaintiffs the
time provided by F.R.Civ.P. and D. Id. L.R.Civ. in which to respond more fully to the_motion to
strike affidavits.
II.

AUTHORITIES A!ffl ARGUMENT
A. Introduction to Areumcnt.

As noted in prior briefing, Farmers' Motion to Strike was directed in "shotgun" fashion to
every substantive factual statement or document contained in Plaintiffs' affidavits filed in response

The depositions at issue here were taken in the West litigation, in the District Court of
the Fourth Judicial District of the State ofldaho, Ada County.
1

Farmers also moved to strike certain portions of the affidavit of Vern E. Herzog, Jr., the
Empeys' counsel in 1995 at the time of denial of their claim. The matters raised as to Mr.
Her.wg's affidavit were addressed in the Plaintiffs' response filed and served June l, 2001, to
which the attention of the Court is invited, and are not repeated here.
2

PLAINTIFF'S SUPPLEMENT BRIEF IN RESPONSE TO
DEFENDANT'S MOTION TO STRIKE, ETC., filed May 30, 2001 - 3
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to Farmers' Motion for Partial Summary Judgment. The petty quarrels presented as to Mr. Herzog' s
affidavit are adequately addressed in the response filed June ], 2001, supra, p. 3, n.2. This
supplemental brief, therefore, addresses
B. The Copies of Extracts of Depositions of Sebring and Norville, Exhibits C and D to
the Affidavit ofWilburT. Nelson, are not Defective for Lack of a Copy of the Signature
Page.

·

Farmers' argument is premised on the concept that a non-mo\/ing party seeking to avoid
summary judgment must present evidence in a form admissible at trial, a concept reje~t~d ~y_ decided
authority; Celotex Com. v. Catrett, 477 U.S. 1417, 425, 106 S.Ct. 2248, 2253, 91 L.Ed. 2d 265
(1986); IBP, Inc. v. Mercantile Bank of Topeka, 6 F.Supp.2d 1258, 1263 (D. J<an. 199~).3_ lt is true,
however, that documents presented in summary judgment proceedings must be "authenticated," i.e.,
either "sworn" or "certified" as required by Rule 56(e), F.R.Civ.P.
In the instant case, the extracted deposition transcripts of Peter Sebring and Larry Norvil1e
are authenticated under oath by the affidavit of counsel as true and correct copies of the originals. 4
Presumably, if Farmers disputes, e.g., that the depositions were taken, that the witnesses were
Fanners' employees, or that the transcripts are accurate, they would have filed countering affidavits. 5

to Fanners' general practices and policies in administering its "offset'' clauses to deny
UIM claims during 1995-1998, the testimony of any of these witnesses would be admissible at
trial as admissions of a party-opponent; Rule 801, F.R.Evid.
3As

4

Use of relevant extracts is at least permitted, if not required, by D. Idaho L. Civ. R. 5.5.

'Significantly, Farmers does not challenge the affidavits of either Rory Lowe or Rodney
Thayer, as to whom signature was waived. The testimony of these two Farmers employees, as to
Fanners' policies and practices in applying the "offset" provisions of its Endorsement EJ 179i, is
virtually identical to that of Sebring and Norville.
PLAINTIFF'S SUPPLEMENT BJUEF IN RESPONSE TO
DEFENDANT'S MOTION TO STRIKE, ETC., filed May 30, 2001 - 4
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C. The Depositions, or Extracts Thereof, and the Exhibits Included Therewith, Which
are Attached as Exhibits A-D to the Affidavit of Wilbur T. Nelson, and Exhibits A and
B to the Affidavit of Gary L. Montgomery do not Constitute Impermissible "Other
Acts" Evidence.

As noted in Plaintiffs' Response filed June l, 2001, Farmers argues in its Motion to Strike,
pp. 3-5 at Paragraphs 7, 8 and 9, that the exhibits to the affidavits of Wilbur T. Nelson and Gary L.
Montgomery should be stricken because they relate to "other claims" which are not "sufficiently
similar" to the present claim to justify consideration of Farmers conduct in handling of these other
claims. The factual parallels of these prior claims to the Empeys' claim are developed in Plaintiffs'
Response to Motion lo Strike, etc., served June 1, 2001, and in Plaintiff.-;' Brief in Response to
Defendant's Motion for Partial Summary Judgment served May 23, 2001, to which the attention of
the Court is respectfully invited, and those arguments are not repeated in detail here. It is sufficient
to observe that in each of the Gervais, Empey and West claims, Fanners denied benefits solely on
the basis ofthe primarytortfeasor's liability coverage and its invalid "offset" clauses, without regard
to other individualized facts of any of the claims. In the Empey and West claims, it did so while on
explicit knowledge that these offset clauses were either ambiguous or legally inapplicable. Thus,
for purposes of the issues in this case, the parallel claims are not just "similar," but for purposes of
Fanners' conduct, are absolutely identical.
Given the opportunity to review the case authorities cited in Farmers' Motion to Strike, etc.,
it is seen that nothing in those cases supports a contention of significant dissimilarity as among the

three claims in which Farmers denied UIM benefits on the basis of its "offset" clauses, or that
"prejudice" to Farmers outweighs the probative value of the Gervais and West claims as evidence.
PLAINTIFF'S SUPPLEMENT BRIEF IN RESPONSE TO
DEFENDANT'S MOTION TO STRIK.Et ETC., filed May 30, 2001 - 5
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As noted in prior briefing, in Hawkins v. Allstate Ins. Co., 733 P.2d 1073 {Ariz. 1997), upon which
Farmers attempts to rely, the Court upheld evidence of similar practices in "total loss" claims as far
back as 15 years prior to the current claim, as relevant to motive and state of mind of the insurer, for
purposes of proving bad faith. State v. Nichols, 124 Idaho 651,655, 862 P.2d 343 (Ct. App. 1993),
is oflittle help. There, the Idaho Court of Appeals upheld admission of evidence of a-prior robbery,
as relevant to identity of the defendant as perpetrator of the current robbery. Here, of course,
Farmers is "earmarked" indisputably as involved in the three claims here involved, and many more,
by admission of its own claims representatives.
Neither is Johnson v. Colt Industries Operating Corp.• 797 F.2d 1530, 1532 (10th Cir. 1986)
of great assistance, except for its statement of the "substantial similarity" requirement of other acts,
not seriously disputed here. In Johnson, the Court expressly acknowledged that a prior event of
"drop-firing" of a handgun was relevant, but disapproved presenting of the evidence in the form of
a judicial opinion. Similarly, in Janks v. TDC Management Corp., Inc., 21 F.3d 436, 439-440 (D.C.
Cir. 1994), the Court, in applying the "substantial similarity" rule, found prior acts of possible greed
or exploitation of subcontractor to not be sufficiently similar to the events of overt fraud and
misrepresentation to warrant admission under Rule 404, F.R.Evid. Here, of course, the conduct of
Farmers as to e~ch of Gervais, Empey and West was absolutely identical, and on identical grounds.
Moore v. American United Life Ins. Co., 197 Cal. Rptr. 878, 886-887 (Cal. App. 3 Dist.
1984) is actually supportive o_f the utilization here of evidence of other claims in close temporal
proximity to the Empy's claim, to demonstrate the existence of factual issues as to Farmers

PLAINTIFF'S SUPPLEMENT BRIEF IN RESPONSE TO
DEFENDANT'S MOTION TO STRIKE, ETC., filed May 30, 2001 - 6
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knowledge, and concealment from its insureds, of matters which would cause their UIM claims to
~

.

be entirely valid. In Moore, the Court expressly upheld admission of evidence of a routine practice
of obtaining misleading opinions from physicians. Moreover, the Court held that absolute identity
of policy language was not required, where the policies were subject to the same definitional legal
standard; id. 197 Cal. Rptr. at 888. Here, of course, any difference between the known "printings"
of Endorsement El 179i is minimal, if any significant difference exists at all; compare, Thayer
Deposition, Exhibit 6B; Norville Deposition, Exhibit 23. If the actual endorsement which applies
.
.
to the Empey claim, admittedly an Endorsement El 179i, is significantly different, then Farmers is
surprisingly reluctant to disclose any such difference.
Bunion v. Allstate Insurance Company, 502 F.Supp. 340, 341-342 (E.D. Pa. 1980), upon
which Farmers relies, is also clearly distinguishable. There, the insurer sought to introduce prior
insurance claims, but with no facts suggesting fraudulent conduct by the insured. The Court rejected
those claims as having no foundational similarity to the current claim, holding that "claims" of
themselves were not sufficient indicia of fraudulent conduct to justify admission. Here, of course,
the policy provisions, and Farmers' reasons for denial are all the same in each claim - indeed, other
factual similarities of the claims have no particular significance to Farmers' conduct, because
Farmers simply did not, for purposes of denying benefits, evaluate any facts of underlying liability
or extent of damages. If the primary tortfeasor's coverage equalled or exceeded nominal policy
limits of Farmers UIM coverage, then Farmers very simplistically looked no further. As noted
previously the reasons for denial of benefits are generic as to all claims, and after July, 1995 were

PLAINTIFF'S SUPPLEMENT BRIEF IN RESPONSE TO
DEFENDANT'S MOTION TO STRIKE, ETC., filed May 30, 2001 - 7
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done with express knowledge of the probable ambiguity of the endorsement.

III.
CONCLUSION

For the foregoing reasons, it is respectfully submitted that:
1. The extracted deposition transcripts of Sebril~g and Norville are properly authenticated,

i.e., "sworn."
2. The handling by Farmers of the Gervais and West claims is identical, both in Farmers

application of policy provisions and the policy provisions themselves, and the handling of these
claims is highly relevant to Fam1ers knowledge, and concealment, of flaws in its policy provisions
and claims handling practices, which are facts in issue for purposes of expiration of the statutes of
limitations for fraud, bad faith, and negligent infliction of distress.

It is therefore respectfully submitted that the Motion to Strike, etc., should be denied.
Respectfu11y submitted this~ day of June, 2001.

MARCUS, MERRICK & MONTGOMERY LLP
Gary L. Montgomery
Attorney~ for Plaintiffs
Steven H Empey and Linda J. Empey

PLAINTIFF'S SUPPLEMENT BRIEF IN RESPONSE TO
DEFENDANT'S MOTION TO STRIKE, ETC., filed May 30, 2001 - 8
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CERTIFICATE OF SERVICE
I certify that on the 25 th day of June, 2001 I caused a true and correct copy of the foregoing
Plaintiffs' Brief in Response to Defendant's Motion to Sttike Portions of Affidavits, Etc. to be
trcmsmitted by the method indicated below, with postage or other charges prepaid, and addressed or
otherwise directed to, the following:
JEFFREY A. THOMSON
ELAM & BURKE, P.A.
Key Financial Center, I 0th Floor
P.O. Box 1539
Boise, ID 83701

HAND DELIVERY
_x_u.s. MAIL
OVERNIGHT MAIL
TELECOPY (FAX)
(208) 384-5844
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JOHN L. RUNFT (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFT & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: JSteele@runftsteele.com
Attorneys for Peggy Cedillo

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO, an individual,

)

Plaintiff,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

)
)
)·
)
)
)
)
)
)
)

CASE NO. CV OC 1308697

REPLY IN SUPPORT OF PLAINTIFF'S
MOTION FOR SUMMARY
JUDGMENT AND IN OPPOSITION TO
FARMERS' MOTION FOR PARTIAL
SUMMARY JUDGMENT

Plaintiff Cedillo ("Cedillo") respectfully submits the following Reply in support of her

Motion for Summary Judgment and in opposition to Farmers' Motion for Partial Summary

·

Judgment.

I.
INTRODUCTION

Farmers'

opposition to

Cedillo's Motion for

Summary Judgment Concerning

Unenforceability of Offset Clause and in Opposition to Defendant's Motion for Partial Summary
Judgment has provided this Court with a preview of Farmers' defense in this bad faith case.
Farmers intends to start over as if the last six-and-a-half (6 ½) years of correspondence,
negotiation, arbitration, and litigation never occurred.
I

REPLY IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND IN
OPPOSITION TO FARMERS' MOTION FOR PARTIAL SUMMARY JUDGMENT-Page 1
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II.
ARGUMENT

A.

Farmers' use of the newly-conceived Limits of Liability/ Difference in Limits /
Offset Policy Clause.
Cedillo takes issue with the following found in Farmers' Combined Reply and Opposition

to Plaintiff's Motion for Summary Judgment Concerning Unenforceability of Offset Clause and
in Opposition to Defendant's Motion/or Partial Summary Judgment:
"[T]he Department of Insurance advisory memorandum on UIM policies in Idaho
refers to a "differences in limits" or an "offset" policy which is identical to the
language of the "Limits of Liability" clause in Farmers policy."
ldatp. 2.
This simply is not true. Farmers' "offset" clause is found on the second page ofE1 l 79i under the

"Other Insurance" caption. It reads as follows:
2. The amount of UNDER insured Motorists Coverage we will pay shall
be reduced by the amount of any other bodily injury coverage available to
any party held to be liable for the accident.
Farmers', "Limits of Liability" clause is found on the first page of El 179i and states the
following:
a. Our liability under the UNDER insured Motorist Coverage cannot
exceed the limits of the UNDER insured Motorist Coverage stated in this
policy, and our maximum liability under the UNDER insured Motorists
Coverage is the lesser of:
1. The difference between the amount paid in damages to the
insured person by and for any person or organization who
may be legally liable for the bodily injury, and the limit of
UNDER insured Motorist coverage: or
2. The amount of damages established but not recovered by
any agreement settlement, or judgment with or for the
person or organization legally liable for the bodily injury.

REPLY IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND IN
2
OPPOSITION TO FARMERS' MOTION FOR PARTIAL SUMMARY JUDGMENT-Page
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These limitation clauses are not identical as Farmers' falsely claims.

Farmers, whether

intentionally or not, now lumps its "Limitation of Liability" clause and the "Offset" clause as one
and the same.
For instance, in Farmers' Combined Reply and Opposition to Plaintiff's Motion for

Summary Judgment Concerning Unenforceability of the Offset Clause, it now uses the term
"Limits of Liability / difference in limits/offset policy" (at p. 3) as if all three terms are
interchangeable and have the same meaning.
Incredibly, Farmers has the gall to state that " ... adding to the confusion, Arbitrator Clark
in his Final Award refers to the "Limits of Liability" clause in Farmers policy, but mistakenly
calls it the "setoft'' clause." Id, at p. 3.
It is absurd that Farmers, more than three-and-a-half (3 ½) years after Arbitrator Clark
used the term "setoff," now interprets that reference as a "mistake."
Once again Farmers, in hindsight, reinterprets the Arbitrator's precisely-worded decision
to mean something other than what is stated in hopes that the Court will allow it to start over so
that it can relieve itself of any liability.
At page 4 of Farmers' Combined Reply and Opposition to Plaintiff's Motion for

Summary Judgment Concerning Unenforceability of the Offset Clause, is found the statement:
"while the terms of the policy are not important to the issue of res judicata, given the confusion,
clarification appeared necessary at the outset." Farmers would have the Court wipe the slate
clean so that its flawed polic~~s can be revised.
Farmers' briefing continues to intentionally confuse the "Limits of Liability" or

"Offset" clause in its briefing at pages 10, 11, 12, 13, and 14. These limitation clauses are not
the same clause. They do not use the same language. They are not identical.

REPLY IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND IN
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B.

Farmers' argument creates ambiguity.
Oddly, Farmers' argument that these limitation clauses are the same is likely the best

evidence of ambiguity in Farmers' contract. If Farmers cannot interpret or understand its own
contract of insurance, neither can anyone else.
C.

The same Ell 79i.
At page 3 of Farmers' Combined Reply and Opposition to Plaintiff's Motion for

Summary Judgment Concerning Unenforceability of the Offset Clause, is found this

statement:
"Of significance, as discussed below, Farmers' policy issued to Talbot was not the
same policy as the Farmers' policy issued to Plaintiff Cedillo, even though both
the Talbot and Cedillo policies contained Endorsement E1179i and the "Other
Insurance" paragraph 2 'set-off clause."
Cedillo has never claimed and does not claim that the Farmers' policy issued to Talbot
and Cedillo are identical; Cedillo does claim, however, and the fact is that the Farmers' policy
issued to Talbot and Cedillo both include the identical El 179i clauses. This is undisputed.
D.

The issue has been reserved for this Court's decision.
Of significance to the resolution of the issue of whether the enforceability /

inapplicability of the offset clause has been preserved for resolution by this Court is the
following statement found at p. 7 of Exhibi~ 7 to Affidavit of Julianne S. Hall in Support of
Defendant's Opposition to Motion for Summary Judgment Concerning Enforceability of Offset
Clause. Farmers states that the payment to Cedillo of the " ... amount can only be determined by

applying the UIM setoff clause.

The issue of whether the setoff provision is ultimately

enforceable is not an issue to be decided in this arbitration, but the application of this clause is
within the scope of this arbitration and needs clarification." Id at p. 7-8. On this issue, the Court
is also directed to the following found in that same exhibit:
REPLY IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND IN
OPPOSITION TO FARMERS' MOTION FOR PARTIAL SUMMARY JUDGMENT-Page
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F.

Issues not within the Arbitrator's Jurisdiction
Farmers agrees that issues number 1, 2, 3, 6, 8, and 9 as set forth in
the Statement of Claims, are not within the scope of this
arbitration. (Seep. 5). Farmers agrees that Issue No. 3, as written,
is not an issue to be submitted."

Issue No. 3 found in Cedillo's Statement of Claim (see, Declaration of Jon M Steele in ~upport

of Plaintiff's Reply to Defendant's Opposition to Plaintiff's Motion for Summary Judgment
Concerning Unenforceability of Offset Clause, Exhibit 3, Cedillo's Statement of Claim p. 5)
states the following:
"The following issues have not and will not be submitted to the Arbitrator:
3.

The enforceability of Farmers' set off clause found in endorsement
El 179i."

Cedillo, in her opening Brief on this issue, urged the Court to conclude that, pursuant to

Farmers Insurance Company ofIdaho v. Talbot, 133 Idaho 428,987 P.2d 1043 (1999), the offset
cla1:1se found in Ell 79i of Cedillo's policy (which is identical to the offset clause found in
Ell 79i of Talbot's policy) " ... unambiguously provides that Cedillo is entitled to her UIM
coverage without limitation by other insurance received." This is a matter of stare decisis.
Only as an alternative did Cedillo request that the Court find the policy language
ambiguous, " ... thereby concluding the policy should be interpreted in the manner most favorable
to Cedillo, allowing for unreduced coverage." Cedillo' s Brief in Support ofMotion for Summary

Judgment Concerning Unenforceability of Offset Clause and in Opposition to Defendant's
Motion for Partial Summary Judgment at p. 2.
Farmers' Reply and Opposition, at pages 10-14, attacks Cedillo's alternative contention
of ambiguity. Yet, as pointed out above, Farmers is confused about what limitations clause it
originally relied upon. The answer is clearly spelled out in Farmers letter of April 10, 2010, to

REPLY IN SUPPORT OF PLAIN°TIFF'S MOTION FOR SUMMARY JUDGMENT AND IN
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Cedillo. Declaration ofSteele, Exhibit C, April 14, 2010 Letter to Cedillo from Farmers, p. 2.
This letter, on page 2, cites reliance on El 179i 1st Edition and recites paragraph 2 of the
"Other Insurance" section as its authority to reduce the available coverage. Farmers reduced
Cedillo's coverage " ... by amounts paid under other policies in this situation the payments made
by Progressive Insurance" ($105,000 payment made by Pr~gressive). See Declaration of Steele,
Exhibit C, April 14, 2010 Letter to Cedillo from Farmers, page 2.
CONCLUSION
To rule in Farmers' favor on the issue of enforceability of its set off clause in El 179i the
Court must find, despite overwhelming evidence to the contrary, that Cedillo did not reserve this
issue for the Court's decision; that the Arbitrator "mistakenly" referred to the "set-off' clause;
that its own letter of April 14, 2010 mistakenly refers to the set off clause; that the Limitations of
Liability/ difference in limits/ set-off policy/ provisions are all the same clauses; and that the
insured and the Court will know what Farmers is referring to, even though Farmers itself is
confused about what it refers to.

DATED this

IbtLday of November 2015.
RUNFT & STEELE LAW OFFICES, PLLC

Attorney for Plaintiff
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CERTIFICATE OF SERVICE
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The undersigned hereby certifies that on this \
day of November 2015, a true and
correct copy of the foregoing REPLY IN SUPPOR'fDFPLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT AND IN OPPOSITION TO FARMERS' MOTION FOR
PARTIAL SUMMARY JUDGMENT was served upon opposing counsel as follows:
Jeffrey A. Thomson
Elam Burke
251 E. Front St., Ste 300
Boise, ID 83702

X Via Facsimile
_ _ Via Personal Delivery
Via U.S. Mail
Via E-mail

Attorney for Far11Jers Insurance Company
OfIdaho

RUNFT & STEELE LAW OFFICES, PLLC

By; J O ~
Attorney for Peggy Cedillo
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JOHN L. RUNFT (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFT & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: jmsteele@runftlaw.com
Attorneys for Peggy Cedillo
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO, an individual,
Plaintiff,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

)
)
) CASE NO. CV OC 1308697
)
) PLAINTIFF'S EXPERT WITNESS
) DISCLOSURE
)
)
)
)
)

COMES NOW the Plaintiff, Peggy Cedillo, by and through her counsel of record, Jon M.
Steele, and in accordance with this Court's Amended Order for Scheduling and Planning entered
on November 03, 2015, hereby discloses her expert witnesses who may be called to testify at

trial.
1. Mr. Irving "Buddy" Paul
c/o Runft & Steele Law Offices, PLLC
1020 W. Main St.
Boise, Idaho 83702
(208) 333-9495
Mr. Paul will testify in accordance with his Expert Report, attached hereto as Exhibit 1,
and his deposition, which is yet to be taken.

PLAINTIFF'S EXPERT WITNESS DISCLOSURE, P. 1

ORIGlNAL
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2. Mr." Jon M. Steele
c/o Runft & Steele Law Offices, PLLC
1020 W. Main St.
Boise, Idaho 83702
(208) 333-8506

Mr. Steele will testify in accordance with his Expert Report attached hereto as Exhibit 2,
and his deposition, which is yet to be taken.
At this stage of the litigation discovery remains 011going and there- may be additional
information gleaned through this process from Defendant to which these individuals will opine.
<.

In addition, there may be other persons not identified herein who may fall within the scope of
this category. If such information or persons are identified, Plaintiff reserves the right to disclose
such persons and to call them as witnesses at the time of trial.
Plaintiff reserves the right to call and hereby identifies those individuals who may be
qualified to render expert opinion testimony but have not been retained, including but not limited
to investigating law enforcement officials, health care providers, government officials or other
parties to this litigation. Plaintiff reserves the right to call and hereby identifies those individuals
who may be qualified to render expert opinion testimony and who are set forth in other discovery
responses.
Plaintiff reserves the right to call any expert witness identified, named or called by
Defendant as set forth in their discovery responses and expert witness disclosures. Plaintiff also
reserves the right not to call any of the persons listed above.
Any of the persons identified above may be called for purposes of rebuttal and/or
impeachment.
Plaintiff also reserves the right to supplement this list with rebuttal and/or impeachment
witnesses and/or reports.

PLAINTIFF'S EXPERT WITNESS DISCLOSURE, P. 2
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DATED this£ day November 2015.
RUNFT & STEELE LAW OFFICES, PLLC

Attorney for Plaintiff

PLAINTIFF'S EXPERT WITNESS DISCLOSURE, P. 3
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on this J3_ day of November 2015, a true and correct
copy of the PLAINTIFF'S EXPERT WITNESS DISCLOSURE was served upon opposing
counsel as follows: '
Jack Gj ording
Julianne Hall
Gjording & Fouser, PLLC
121 N. 9th St., Suite 600
P.O. Box 2837
Boise, ID 83701
Attorney for Farmers Insurance Company
Ofldaho

~ Via Facsimile

_ _ Via Personal Delivery
___){_ Via U.S. Mail
Via E-mail

RUNFT & STEELE LAW OFFICES, PLLC

By:

JOd.

dL5ful

Attorney for Peggy Cedillo

PLAINTIFF'S EXPERT WITNESS DISCLOSURE, P. 4
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EXPERT REPORT
OF IRVING "BUDDY" PAUL
Cedillo v. Farmers

I. Identification
This report is being prepared by Irving "Buddy" Paul. My business address is 522 W. Riverside,
Suite 800, Spokane, WA 99201. My home address, where I do most of my work, is· 11177 N.
Rocking R. Rd., Hayden, Idaho 83835. Compensation is being paid at the rate of $275 per hour for all
activities, including file review, drafting, necessary travel, and testimony.
II. Qualifications

Attached hereto as Attachment A is a resume representing an overview of my background and
qualifications. Also attached as Attachment B is a list of cases in which I have testified, either by trial or
deposition, as an expert witness. The attachment also includes a list of publications I have authored. In
addition to the basic resume, I would add the following.
I am an attorney, having been admitted to practice in the states of Washington, Michigan, and Idaho. I
graduateq from the University of Michigan Law School in 1973, and served as a law clerk to a U.S.
Federal District Court judge in Detroit. My Michigan and Washington licenses are currently inactive. I
no longer appear as counsel of record in cases, and limit my activity to consulting and testifying on
insurance claims issues. I plan to let my Idaho license lapse at the end of this calendar year. · I was admitted to practice in Washington in 1976, and in Idaho shortly thereafter. Since about 1980 my
practice focused intensively on insurance-related issues. I have done insurance defense work, but over
the last 20 years the majority of my practice has been devoted to issues of coverage, claims handling,
and bad faith. I have represented over 20 companies in advising the claims department on the proper
methods to use in investigating and evaluating claims. This has included evaluations as to whether or not
the circumstances of a particular case gave rise to coverage and/or what amounts should be paid. I
regularly either advised carriers or did hands-on claims management to avoid bad faith. No case I
handled in this manner ever resulted in a bad faith judgment against the carrier.
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I have been responsible for hands-on claims management of hundreds of files for companies, including
State Farm, American States, Ohio Casualty, Lloyds of London, Safeco, and many others. I have also
attended and conducted regional training programs on claims handling subjects for a number of
companies, including State Farm and Safeco. I have conducted seminars accredited for continuing
insurance education on insurance and claims handling subjects. These have been open to insurance
professionals throughout the Northwest. Examples of such seminars include those sponsored by the
Spokane Adjusters Association, the International Association of Arson Investigators, and National
Business Institute. I would estimate that I have conducted well over. a dozen such seminars, although I
have not kept identification records with respect to each one.
For 12 years, I held the academic rank of Adjunct Professor oflnsurance Law at the University ofldaho
College of Law. I regularly taught a course entitled "Insurance and Bad Faith Law and Litigation." My
course includes review of cases, statutes, and regulations governing insurance law and claims handling.
The cases and regulatory materials and statutes we discuss in class are from throughout the country, with
an emphasis on Idaho. The classes have not been limited to legal issues however, but include
presentations from claims handling professionals with respect to the obligations of insurance companies
in handling claims and servicing their policyholders. In connection with my teaching responsibilities, I
have spent well over 1,000 hours reading, researching, and editing materials on insurance policy
interpretation, insurance claims investigation, insurance regulatory requirements, and similar subjects.
This type of work is in addition to my normal activities as an attorney handling specific cases.
I have taught seminars on insurance ethics and claims handling procedures certified for continuing legal
education credits in the states of Washington and Idaho. Seminars include "Ethics for Defense Counsel"
presented at the 23 rd Annual WSTLA Insurance Law Seminar. I published materials in connection with
that course. I also published materials and presented a course entitled "Bad Faith Litigation in
Washington" for the National Business Institute. This was a six-hour seminar in which I was one of two
presenters. This course was given in 2004, and I then prepared an updated version of those materials to
use in a similar seminar sponsored by NBI and scheduled for 2006. The oral portion of that seminar,
however, was canceled. In early 2007, I presented a one-hour segment and developed written materials
in connection therewith as part of an NBI CLE seminar on current insurance law developments. I have
conducted another approximately six seminars in both Washington and Idaho accredited for continuing
l~gal education on subjects of tort law and trial procedure. Many of these have also been certified for
continuing education for insurance claims professionals.
I have served as a consulting or testifying expert on insurance and claims handling issues in over 80
cases to date. In this connection, I have prepared numerous reports and affidavits. My testimony has
regularly been accepted, either live or in affidavit form, by the respective tribunals, including federal and
state courts, in both Washington and Idaho. I am aware of no case in which the tribunal found me
unqualified to express opinions on insurance claims handling procedures.
I have been retained as an expert witness on behalf of the policyholder in approximately 50 percent of
the cases in which I ha've served as an expert witness, and by the carrier in the other 50 percent. There
have also been a couple of cases in which the controversy was between insurance companies. When I
appeared as an attorney of record in an insurance or bad faith dispute, I represented the carrier
approximately 65 percent of the time and the policyholder 35 percent of the time. I have handled cases
against companies such as USF&G, Fireman's Fund, Farmers, and MassMutual. In connection with
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these cases, I have reviewed files, deposed claims handlers, and become very familiar with the claims
handling procedures utilized by other companies. My experience includes cases as both attorney and
expert, both for and against companies, in situations involving UM and UIM coverages, and I have
attended and participated in numerous seminars on these subjects. Of specific note, I have served as an
expert, and had my testimony submitted by affidavit, in a case in which the former counsel in this case,
Mr. Thomson retained me.
·
Ill. Documents and Exhibits

I do not plan to create any documents or exhibits of my own. Prior to beginning my analysis, I had
access to the basic pleadings in the case and read the Supreme Court opinion when it came out. I was
then provided with copies of discovery sent to Farmers and briefing on motions to compel, and I
provided counsel an affidavit on that subject. In the week preceding this report, I was provided a CD
with most of the material I rely upon in this report. That CD contained thousands of pages ... hundreds of
which I read carefully and the remainder of which I skimmed. I believe I was provided all documents
provided by Farmers in the bad faith portion of this case, and that is the factual basis underlying most of
this report. I was also provided Supreme Court and arbitration briefing and materials, though I do not
believe they were germane to my report. I was provided copies of correspondence between Mr. Steele
and others, but again, these did not really impact my opinion. I was also provided pleadings relating to a
pending motion on offset issues, but do not believe these significant to my opinions in this matter. Of
course, I had a certified copy of the insurance policy, but did not perform, nor need to perform, a formal
coverage analysis. My opinions are addressed to the factual manner in which Farmers handled this
claim.
IV. Opinions and Basis for my Opinions

All of my opinions are based upon my training and years of experience as well as the materials I
reviewed. In my opinion, Farmers' overall conduct in dealing with Ms. Cedillo's claim constituted an
extreme departure from norms in the insurance industry as conducted in Idaho, and for that matter,
throughout the Northwest. Taken as a whole, Farmers unreasonably and intentionally delayed payment
to Ms. Cedillo of portions of her claim. While some individual acts were based on fairly debatable
issues, others were not, and the totality of Farmers' conduct could not be characterized as reasonable.
I use the term "Golden Rule" to refer to an insurance company's obligation to treat its policyholder
fairly. As described in abundant case law, a carrier can never put its own financial interest ahead of the
legitimate interest of its insured. Yet in this case, at every tum, Farmers repeatedly challenged
everything Ms. Cedillo did, everything her counsel did, everything the arbitrator did, everything the
district court did, and apparently everything the Supreme Court did. No entity can be wrong that often if
fairly looking out for the interests of the insured. No carrier should be satisfied with a case still active
today when the accident occurred in 2008. .
Farmers' investigation was slow and sloppy by any measure of industry standards. I will give some
examples. Farmers' file and actions claim that it did not know whether Mr. Steele had paid any of Ms.
Cedillo's medical bills until his testimony in the arbitration. This was objective information very easy to
obtain. Farmers could have and should have obtained this information much earlier. It was not a valid
excuse for delay in evaluation.
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The arbitrator has already ruled that Farmers had enough information to evaluate this claim when it
received the Proof of Loss on July 28, 2009. Farmers didn't and doesn't like this ruling, and so has
consistently fought it in every imaginable forum-and lost every time. On October 18, 2012, well over
four years after the accident, Farmers made an uncontested payment of $155,000. This was immediately
before the arbitration. Yet time after time up to October 18, Farmers conducted file reviews and
concluded nothing more was owed. What changed between September 18 and October 18? Or August,
July, June, May, and April...for that matter? Ms. Cedillo had her second surgery on February 15, 2012.
While I will agree that both parties have a role in the timing of a case, I am firmly of the opinion that
Farmers did not perform an adequate or timely evaluation of damages in this case, and thereby caused
significant delay ... first in delaying payment of the $155,000, but also in consistently undervaluing the
case, and putting up excuses through arbitration. Throughout the file (p. 733 for example) there were
notations that the arbitration forum tended. to value cases higher than juries and to disregard preexisting
arguments.
I was asked to review Farmers' discovery objections and have seen the courts' rulings on discovery. I
have been involved on both sides of well over 100 cases with allegations of bad faith, and have never
seen a carrier be less forthcoming or cooperative in producing its basic claims file. Taken together with
asking for reconsideration and appeal at every turn, it is clear Farmers had no interest in being fair to its
own insured.
The evaluation appearing on page 613 is typical of the way Farmers failed to adequately investigate and
evaluate the file. How could Farmers believe Ms. Cedillo had absolutely zero lost income? Income tax
returns are an important element of evaluating lost income, but not the only or best tool. Farmers
deviated substantially from industry norms in failing to gather sufficient information to fairly evaluate
lost income.
V:Extreme Behavior
I have already indicated that Farmers' overall behavior in nitpicking every ruling and in fighting
discovery was an extreme deviation from industry standards. There is also evidence that Farmers'
behavior was the result of malice and constituted outrageous conduct. After all was said and done, the
arbitrator had ruled and Farmers was finally going to pay, it insisted on putting Blue Cross on the check.
This, in my opinion, was unconscionable. While putting potential lien holders on SETTLEMENT
checks is sometimes appropriate, that is not the case where there has been an award by a tribunal. The
Farmers' file makes note that this was-an old case; some charges may have been compromised or even
written off. By putting Blue Cross on the payment check, it would force Ms. Cedillo to go to Blue Cross
and potentially wake up sleeping dogs. The carrier does have a right to be free of liens, but the way to do
so would be to make the check payable to Mr. Steele's trust account and insist that liens be satisfied
prior to -disbursement. This would have protected both Farmers and Cedillo. Instead, Farmers again
chose to put its own interest ahead of its insured.
Additional evidence that Farmers' self-serving actions were malicious appears throughout the file. For
__ example, when first called in the agent sent a "warning" for the carrier to watch this claim closely.
(p. 733) Why was this (captive) agent warning the carrier rather than helping his client? What about this
claim required additional scrutiny? The answer may well be that Farmers was upset because it thought
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Mr. Steele was somehow going to profit from his own negligence. See, for example, page 581. Another
example appears at page 1404, a letter to a potential medical expert. Instead of asking for an objective
opinion-always the duty of a carrier-Farmers' representative is specifically asking that the expert
rebut the conclusions of a treating doctor. Amazing a letter like this got through proofreading, but
eloquent testimony as to Farmers' true objectives.
VI. Conclusion

It is my opinion that the totality of Farmers' conduct was an extreme example of the carrier consistently
putting its own interest ahead of the interest of its policyholder. Farmers repeatedly delayed payment of
amounts fairly owing due to lack of investigation and outright intransigence, as opposed to honest
mistake. While some specific decisions could be characterized as fairly debatable, others were not, and
the totality of the circumstances overwhelmingly showed an intent to deny as opposed to an evenhanded
evaluation of the issues. Putting Blue Cross on the check went even further, in my opinion showing
outrageous and malicious behavior.
'

"t

In my opinion, the conduct of Farmers violated the .following provisions of Idaho Code: IC 41-1329(3),
(4), (6) and (7).
Respectfully Submitted,

Irving "Buddy" Paul
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Cedillo v. Farmers Insurance Company ofIdaho
CV OC 2013-08697
November 13, 2015

This report is prepared on behalf of the plaintiff, Ms. Peggy Cedillo. I am married to Ms.
Cedillo. I have represented her in pursuit of her UIM claim against Farmers in arbitration, in the
District Court, in the Idaho Supreme Court and again in the District Court following remand.

I. QUALIFICATIONS
I was admitted to the practice oflaw in 1976. I graduated from the University of Iowa in
1972 with degrees in Political Science and History. I graduated from Drake University Law
'

School in 1975. While attending law school I clerked for the Iowa Supreme Court. I am
licensed to practice law in ~11 Idaho State courts, the Idaho Supreme Court, the United States
District Court for the District of Idaho, and the Ninth Circuit Court of Appeals.
I have worked as an attorney in Idaho since being admitted in 1976. I was initially
employed by the J.R. Simplot Co in 1976. In 1978 ljoined the law firm Ellis, Brown and Shiels,
which became Ellis, Brown, Shiels and Steele. In 2002 I joined attorney Mr. John L. Runft and
in 2003 the firm became Runft & Steele Law Offices, PLLC.
In my work as an a!!orney I primarily have reprJ_sented individuals in litigation. I have
rep~~sented people injured in car or truck crashes, individuals in medical malpractice litigation,
in business litigation, in litigation concerning real estate and mortgage/lender disputes, m
employment litigation and in litigation concerning an individual's constitutional rights.
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I have made hundreds of court appearances, tired dozens of cases in Idaho courts and a
number of jury trials (most concerning personal injuries). In most of my cases defendants have
been represented by insurance defense lawyers.
My specialized trial training includes attending the National Institute of Trial Advocacy
in 1981; the Advanced National Institute of Trial Advocacy i~ 1982; and the Gerry Spene~ Trial
Lawyers college in 2011; as well as hundreds of hours of continuing legal education.
I have taken hundreds of depositions in many different kinds of litigation.

I have

questioned and deposed doctors, chiropractors, and other health care providers in many cases. I
have reviewed expert reports provided by plaintiffs and defendants in both state and federal
court.
I offer my expert opinions based upon almost 40 years of experience in the practice of
law in Boise Idaho and upon my first-hand experience of representing my wife, Ms. Peggy
Cedillo, in this litigation against Farmers Insurance Company ofldaho (hereinafter "Farmers").
As previously answered in discovery, my opinions are based upon the documents
produced by Farmers, Farmers' answers to interrogatories, Farmers' responses to Requests.for
Admissions, documents which were used by both parties in the arbitration of my wife's UIM
claim, my knowledge of Idaho law concerning UIM claims, Idaho law concerning regulation of
insurance companies, and my experience as an attorney.
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II. DOCUMENTS AND EXHIBITS
In this case Farmers has produced thousands upon thousands of documents consisting of
letters, emails, adjuster log entries and reports, and claim file documents. These documents
include correspondence between Farmers and its attorney, Mr. Thomson.

III. OPINIONS AND BASIS FOR MY OPINIONS
My opinions include, but are not limited to, the following: · 1.

Farmers' documents clearly prove that neither Farmers nor its attorney Thomson
understood the Idaho laws applicable to UIM claims, -or they intentionally ignored
those laws.

2.

Farmers' documents clearly prove that even after Farmers and its attorney Thomson
came to understand the Idaho laws applicable to UIM claims, they refused to
acknowledge or correct their misunderstandings and continued to misrepresent the
Idaho UIM laws to the arbitrator, the District Court, and to the Idaho Supreme Court.

3.

Farmers' documents clearly prove that Farmers initially retained attorney Thomson to
advise it concerning the validity of Cedillo's July 28, 2009 Proof of Loss (Bates No.
2319). Attorney Thomson advised Farmers that Cedillo's July 28, 2009 Proof of
Loss was valid (Bates No. 2530). Despite rece~ving this advice, Farmers and attorney
Thomson represented to the arbitrator, the District Court, and to the Idaho Supreme
Court that Cedillo's Proof of Loss did not comply with Idaho UIM law.

4.

· Farmers' documents prove that Farmers'.had no objective basis to question Cedillo's
Proof of Loss. Yet, that is exactly what it did.
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5.

Farmers is required by law and its own policies to establish reasonable reserves. On
August 2, 2009, (Bates No. 778) Farmers set Cedillo's UIM claim reserves at
$50,000. On the next day, August 3, 2009, Farmers increased Cedillo's UIM claim
reserves to $73,000. See Bates Nos. 62, 713, and 778. On August 5, 2009, with no
further investigation, Farmers dropped Cedillo's UIM claim reserve to $33,000 (Bates
No. 777).

6.

On August 25, 2009, Farmers sent Cedillo a check for $25,000 and reduced Cedillo's
UIM claim reserve to $8,000. For no apparent reason Farmers failed to send Cedillo
the full amount it had determined was owed to her.

7.

Farmers then recommended closing Cedillo's file (Bates Nos. 695, 698, and 693).

8.

Farmers' adjuster log continually notes that under Idaho UIM law Farmers is required
to pay the amount justly due. See, Bates No. 3542. Yet it failed to do so.

9. · On February 15, 2010, Farmers closed Cedillo's UIM claim file (Bates No. 690).
10.

Farmers' documents clearly prove that instead of assisting Cedillo with her claim,
which its policies require (Bates No. 6438), Farmers refused to assist Cedillo in any
way.

11.

Farmers' documents clearly prove that Farmers advanced defenses which it knew had
no basis in law or fact. For instance, see Bates No. 2534 in which attorney Thomson
advises Farmers that an arbitrator "would likely not apportion" Cedillo's C7-Tl
surgery to any preexisting condition. Yet, that is exactly what attorney Thomson and
Farmers advanced as a defense.
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12.

Farmers and its attorney Thomson hired a well-known insurance defense doctor and
paid him over $8,000 to unreasonably opine ~hat Cedillo's injuries were pre-existing
and that Cedillo suffered from "secondary gain."

13.

Farmers' documents prove that attorney Thomson advised Farmers that Cedillo's
treating physicians would make good witnesses and would all attribute her injuries
and ~edical expenses to the motorcycle crash.

14.

Farmers and.its attorney Thomson, after receiving Cedillo's medical records and
expenses, after reviewing the repo~s of her treating physicians, and after deposing
· Cedillo's treating physicians, with just days left before the deadline to name its
witnesses, hired Dr. Williams (Bates No. 1695), hired Dr. Hess (Bates No. 1624),
hired Dr. Tadje (Bates No. 1404), and hired Shannon Purvis (Bates No. 1413), all for
the purpose of defeating Cedillo' s UIM claim.

15.

Rather than believe Cedillo's treating physicians Farmers waited until days before the
arbitration hearing to employ Dr. Williams, Dr. Tadje and Dr. Hess to refute or rebut
Cedillo's treating physicians' testimony.

None of these doctors had· ever seen

Cedillo.
16.

Farmers and its attorney Thomson were continually warned that their conduct was
evidence and proof of their bad faith. See Bates Nos. 2349, 3547, and 3759.

17.

Farmers' payment of March 19, 2013, in the amount of$44,638 was made payable to
Cedillo, Regence Blue Shield and her attorneys, despite the fact that Farmers and its
attorney Thomson knew that Cedillo had already paid Regence Blue Shield.
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18.

Incredibly, Farmers' payment of $101,947 made on September 15, 2013 was made
with the reservation to seek reimbursement of this amount from Cedillo.

See,

Thomson's letter to Steele dated September 11, 2013.
19. On November 14, 2013, the District Court confirmed the arbitration and awarded
Cedillo attorney fees. As of December 11, 2013, Farmers owed Cedillo $126,748.
Yet, Farmers still refused to pay Cedillo the amounts owed to her.
20.

Farmers' documents clearly prove that even though attorney Thomson, on April 17,
2012, advised Farmers that Cedillo's attorney would be entitled to an attorney's fee of
one-third (Bates No. 4073), Farmers continually argued in the District Court and the
Idaho Supreme Court that Cedillo' s attorneys were not entitled to any amount.

21.

Farmers' documents clearly prove that attorney Thomson and Farmers had no
understanding of Idaho UIM law concerning the award of interest, or if they did, they
deliberately misrepresented Idaho law to the arbitrator, the District Court, and the
Idaho Supreme Court. See Bates Nos. 1420, 2607, 3208, 3922, 4013, 4079, 4089,
4100, 4469.

22.

Before the Idaho Supreme Court attorney Thomson on Farmers behalf unreasonably
and in bad faith and contrary to the facts and Idaho law argued that Farmers owed
Cedillo neither interest nor attorney fees.

23.

Farmers did not pay even as much as they admitted was due to Cedillo.

24.

Farmers' breach of contract has been indisputably proven in arbitration, confirmed by
the District Court, and the Idaho Supreme Court's affirmation of the District Court's
confirmation.
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25.

Farmers' own claim file, which they have desperately refused to produce absent this
Court's order, reflects that the handling and processing of Cedillo's UIM claim all
constituted an ongoing and continued course of bad faith conduct.

26.

Cedillo's UIM claim was never "fairly debatable" as defined by Idaho case law.

27.

Cedillo's UIM claim was intentionally and unreasonably denied and Farmers
withheld payments it knew were due Cedillo.

28.

Cedillo's UIM claim was not the result of a good faith mistake.

29.

The resulting harm to Cedillo was not fully compensated by the arbitration award.

30.

Farmers' actions constitute bad faith and were willful, oppressive, outrageous, and
constitute an extreme deviation from reasonable standards of conduct.

31.: Farmers' illegal conduct and policies refusing payment of undisputed amounts due
Cedillo constituted economic oppression by using its vastly superior economic
position to oppress Cedillo, who was known to be suffering financial hardship.
Farmers wrongfully held Cedillo's money.
32.

Farmers' offset clause found in El 179i is identical to the offset clause found to be
inapplicable by the Idaho Supreme Court in Farmers Insurance Company of Idaho v.

-

Talbot. Yet, Farmers has relied upon E1179i in crediting itself with $105,000, paid

by Progressive Insurance.
33.

Before formulating a final testimonial opinion at the trial of this matter, I will review
any additional discovery, transcripts or depositions taken by the parties and will
consider all evidence offered, as well as any and all trial testimony provided to me by
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either party.

Without the benefit of any additional materials mentioned in the

preceding paragraph I base my opinions on the matters set forth in this report.
34.

I have not previously testified as an expert witness.

Respectfully submitted,

J~le
Runft & Steele Law Offices, PLLC
JMS:tjw
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JON M. STEELE (ISB # 1911)
RUNFT & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83 702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: JSteele@runftsteele.com
Attorneys for Peggy Cedillo

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PEGGY CEDILLO, an individual,
Plaintiff,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV OC 1308697

MOTION FOR LEAVE TO AMEND
COMPLAINT TO ADD CLAIMS FOR
PUNITIVE DAMAGES AND
NEGLIGENT ADJUSTMENT OF UIM
CLAIM

COMES NOW Plaintiff Peggy B. Cedillo, by and through her attorney of record, Jon M.
Steele, and moves this Court for permission to amend her First Amended Petition for

Confirmation of Arbitration Award, Award of Attorney Fees, Unenforceability of Offset Clause
and Bad Faith to include punitive damages in accordance with Idaho Code § 6-1604(2), and for
negligent adjustment of her UIM claim.
This motion is based upon the Declaration of Jon M. Steele, which includes Cedillo's
proposed Second Amended Complaint as Exhibit A, and Memorandum in Support of Plaintiff's

Motion for Leave to Amend Complaint to Add Claims for Punitive Damages and Negligent
Adjustment of UIM Claim, filed herewith.
MOTION FOR LEAVE TO AMEND COMPLAINT TO ADD CLAIMS FOR PUNITIVE
DAMAGES AND NEGLIGENT ADJUSTMENT OF UIM CLAIM- Page 1
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Oral argument is requested.
DATED this 18 th day of November, 2015.
RUNFT & STEELE LAW OFFICES, PLLC

By:

~~

N

JON M. STEU?
Attorney for Plaintiffs

MOTION FOR LEAVE TO AMEND COMPLAINT TO ADD CLAIMS FOR PUNITIVE
DAMAGES AND NEGLIGENT ADJUSTMENT OF UIM CLAIM - Page 2
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.

CERTIFICATE OF SERVICE
The undersigned hereby certifies that on this f 8-f'\--day of November 2015, a true and
correct copy of the foregoing MOTION FOR LEAVE TO AMEND COMPLAINT TO ADD
CLAIMS FOR PUNITIVE DAMAGES AND NEGLIGENT ADJUSTMENT OF UIM
CLAIM was served upon 9pposing counsel as follows:
Jack Gj ording
Julianne Hall
Gjording & Fouser, PLLC
121 N. 9th St., Suite 600
P.O. Box 2837
_Boise, ID 83701
Attorney for Farmers Insurance Company
OfIdaho

___X_ Via Facsimile
_ _ Via Personal Delivery
Via U.S. Mail
Via E-mail

RUNFT & STEELE LAW OFFICES, PLLC

By:

J4#d

JONM.8TE
Attorney for Peggy Cedillo

MOTION FOR LEAVE TO AMEND COMPLAINT TO ADD CLAIMS FOR PUNITIVE
DAMAGES AND NEGLIGENT ADJUSTMENT OF UIM CLAIM - Page 3
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NOV 18 2015
¢HRISTOPH!iffi fJ, RICH, Cl8ri< .

8Y JAMI! MAATIN
Df!rJUTV

Attorneys for Peggy Cedillo

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STAT~ OF IDAHO, IN AND FOR THE COUNTY OF ADA

PEGGY CEDILLO, an individual,
Plaintiff,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV OC 1308697
MEMORANDUM IN SUPPORT OF
PLAINTIFF'S MOTION FOR LEAVE
TO AMEND COl\.'.IPLAINT TO ADD
CLAIMS FOR PUNITIVE DAMAGES
AND NEGLIGENT ADJUSTMENT OF
UIMCLAIM

I.
INTRODUCTION

Plaintiff Peggy B. Cedillo (~'Cedillo), by and through her counsel of record, Jon M.
Steele, hereby seeks leave to amend her First Amended PetitiOY} for Confirmation ofArbitration

Award, Award of Attorney Fees, Unenforceability of Offset Clause and Bad Faith ("First
Amended Petition") to include a claim for punitive damages and negligent adjustment of
Cedillo's Underinsured Motorist ("UIM") claim against Defendant Farmers Insurance Company
of Idaho ("Farmers"). The Order for Scheduling and Planning entered by this Court on

....

-

September 16, 2015, herein requires that all motions to amend must be filed on or before
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November 18, 2015 (110 days before trial). Cedillo submits on information and belief that the
record herein when discovery is completed will satisfy both the statutory and common law
requirements applicable to this Motion. Accordingly, Cedillo further submits that the evidence
to be presented in support of this motion establishes a reasonable likelihood of proving facts at
trial sufficient to support an award of punitive damages as required by Idaho Code § 6-1604.
Cedillo's First Amended Petition sought confirmation of the Arbitrator's Award and an
award of attorney's fees.

This Court confirmed the Arbitration Award and granted Cedillo

$121,007 as attorney fees. Rather than pay the Arbitration Award and attorney fees, Farmers
appealed this Court's decision. The Idaho Supreme Court affirmed this Court's decision on
March 05, 2015.
In this case, Farmers' acts and omissions were negligent, reckless, oppressive, fraudulent,
malicious, and/or outrageous. In this motion, Cedillo need only show a reasonable likelihood of
proving facts at trial sufficient to support and award of punitive damages.
Cedillo submits her Motion for Leave to Amend Complaint to Add Claims for Punitive
Damages and Negligent Adjustment of UIM Claim pursuant to Idaho Code §6-1604. Cedillo's
proposed Second Amended Complaint is attached to the Declaration of Jon M Steele in Support
· of Plaintiff's Motion for Leave to Amend Complaint to Add Claims for Punitive Damages and
Negligent Adjustment of UIM Claim as Exhibit A.
II.
FACTS

. The basic facts of this case giving rise to the causes of action, although surrounded by a
lot of details, are relatively simple.
Cedillo purchased for her financial protection and peace of mind an automobile insurance
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR LEAVE TO AMEND
COMPLAINT TO ADD CLAIMS FOR PUNITIVE DAMAGES AND NEGLIGENT
ADJUSTMENT OF UIM CLAIM - Page 2
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policy which provided UIM benefits. Cedillo was seriously injured in a motorcycle crash caused
by an underinsured motorist. Farmers refused to pay the benefits under the policy owed to
Cedillo. Farmers' acts and omissions caused serious economic oppression to Cedillo. Farmers
was advised of the economic predicament of Cedillo and continued to economically oppress
Cedillo by refusing to pay the benefits due under the policy. Farmers has been sued for the
intentional tort of bad faith, which requires Cedillo show four elements:
1.

The insurer intentionally and unreasonably denied or withheld payment;

2.

rhe claim was not fairly debatable;

3.

The denial or failure to pay was not the result of a good faith mistake; and

4.

The resuiting harm is not fully compensable by contract damages.

Robison v. State Farm Mut. Auto. Ins. Co., 137 Idaho 173, 176 45 P.3d 829,832 (2002).

Several cases, including cases in the Fourth Judicial District, have held that under similar

-

circumstances when the intentional tort of bad faith is committed and the defendant
economically oppresses the insured, punitive damages are appropriate. In Idaho, these cases
have resulted in substantial jury awards for exactly the same conduct committed by Farmers in
this case.
In addition, the facts of this case have been reviewed by Mr. Irving "Buddy" Paul, who
has been qualified as an expert on bad faith in numerous other bad faith cases in the state of
Idaho and other states, both in federal and state courts. Mr. Paul unequivocally states that the
first three elements of bad faith are present in this case and that the acts and omissions of
Farmers were an extreme deviation from industry standards, were the result of malice, and
constituted outrageous conduct. Those statements are in the record. See, Plaintiff's Expert
Witness Disclosure, filed on November 16, 2015. All of Mr. Paul's opinions and conclusions are

MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR LEAVE TO AMEND
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thus far unrebutted by any evidence by Farmers. Farmers has produced no evidence and no
witnesses to state contrary opinions; thus, the record is entirely one-sided at this point.
Farmers' own documents and related correspondence show, with the requisite burden of
proof, that Farmers' conduct was_oppressive, fraudulent, malicious, and/or outrageous.
Mr. Paul's Expert Report unequivocally establishes that Farmers' course of conduct with
respect to handling and processing Cedillo's claim was oppressive, fraudulent, malicious, and
outrageous. Mr. Paul's Expert Report establishes that there is a reasonable likelihood of proving
facts at trial sufficient to support an award of punitive damages.
Cedillo respectfully urges that this Court rightfully conclude that she has established a
reasonable likelihood of proving facts at trial sufficient to support an award of punitive damages
against Farmers, and allow her pleadings to be amended to pray for such relief. The jury may
ultimately find against Cedillo, but at this point that is not the determinative issue; Idaho Code
§6-1604(2) only requires that plaintiffs show evidence that would support an award of punitive
damages if the jury so determines.

Mr. Paul's Expert Report, Farmers' own files, and its

discovery responses provide the requisite evidence.

III.
AMENDMENT OF PLEADINGS/ STANDARD OF REVIEW

Rule 15(a) of the Idaho Rules of Civil Procedure governs the amendment of pleadings.
The Idaho Supreme Court has said the purpose of Rule 15 is "to allow the best chance for each
claim to be determined on its merits rather than on some procedural technicality; and, second, to
relegate pleadings to the limited role of providing parties with notice of the nature of the
pleader's claim and the facts that have been called into question." Clark v. Olsen, 110 Idaho 323, ·
326, 715 P.2d 993, 996 (1986) (quoting C. Wright & A. Miller, Federal Practice and Procedure:
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Civil 2d § 1471 (1971)). Courts are to heed the mandate that leave to amend shall be freely
given. Id. (internal citations omitted). Furthermore, "it is well settled that, in the interest of
justice, courts should favor liberal grants of leave to amend." Wickstrom v. N Idaho Coll., 111
Idaho 450, 453, 725 P.2d 155, 158 (1986). In addition, Idaho courts hold to the principle that
"[i]f the underlying facts or circumstances relied upon by a plaintiff may be a proper subject of
relief, he. ought to be afforded an opportunity to test his claim on the merits." Foman v. Davis,
371 U.S. 178, 182, 83 S.Ct. 227, 230, 9 L.Ed.2d 222 (1962), adopted in Smith v. Great Basin
Grain Co., 98 Idaho 266, 272-73, 561 P.2d 1299, 1305-06 (1977).

~owever, the standard ofliberality provided by IRCP 15(a) is tempered in cases where a
party seeks to amend to add a claim for punitive damages. Such cases are instead governed by
Idaho Code § 6-1604, which requires a claimant seeking to recover punitive damages to "prove,
by clear and convincing evidence, oppressive, fraudulent, malicious or outrageous conduct by
the party against whom the claim for punitive damages is asserted." Idaho Code § 6-1604(1).
Indeed, "[p]unitive damages are not favored in the law and should be awarded in only the most
unusual and compelling circumstances. Manning v. Twin Falls Clinic & Hosp., 122 Idaho 47,
52, 830 P.2d 1185, 1190 (1992)." Seiniger Law Office, P.A. v. North Pacific Ins. Co., 145 Idaho
241, 249, 178 P.3d. 606, 614 (2008). Under IC § 6-1604, "[a] court shall allow the motion to
amend the pleadings if after weighing the evidence presented, the court concludes that the
moving party has established at such hearing a reasonable likelihood of proving facts at trial
sufficient to support an award of punitive damages." Id.; Idaho Code§ 6-1604(2).
Furthermore, in order to prevail on a motion to add a claim for punitive damages, the
plaintiff must be able to "establish the requisite 'intersection of two factors: a bad act and a bad
state of mind.' Myers v. Workmen's Auto Ins. Co., 140 Idaho 495, 503, 95 P.3d 977, 985 (2004)
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(citing Linscott v. Rainier Natl. Life Ins. Co., 100 Idaho 854, 858, 606 P.2d 958, 962 (1980))."

Id. at 250 and 178 P.3d at 615. The Idaho Supreme Court further explained those factors as
follows:·
The action required to support an award of punitive damages is that the defendant
"acted in a manner that was 'an extreme deviation from reasonable standards of
conduct, and that the act was performed by the defendant with an understanding
of or disregard for its likely consequences.' " Id. at 502, 95 P.3d at 984 (citing
Cheney v. Palos Verdes Inv. Corp., 104 Idaho 897, 905, 665 P.2d 661, 669
(1983)). The mental state required to support an award of punitive damages is "an
extremely harmful state of mind, whether that be termed malice, oppression, fraud
or gross negligence; malice, oppression, wantonness; or simply deliberate or
willful." Id.

Id. Thus, in order to support an award of punitive damages, Cedillo must prove that Farmers'
actions "constituted an extreme deviation from standards of reasonable conduct, which was done
with knowledge of the likely consequences and an extremely harmful state of mind."

Id

"Where there is substantial and competent--even though conflicting evidence of extreme bad
conduct and of a need for deterrence of similar future conduct, we will uphold an award of
punitive damages. Cheney v. Palos Verdes Investment Corp., 104 Idaho at 905, 665 P.2d at
669." Seiniger, 145 Idaho at 250, 178 P3d at 615. ·
Furthermore, "the policy behind punitive damages is deterrence rather than punishment."

Davis v. Gage, 106 Idaho 735, 738, 682 P.2d 1282, 1285 (Idaho Ct. App. 1984) (quoting Cheney
v. Palos Verdes Investment Corp., 104 Idaho at 905, 665 P.2d at 669). As such, "the district
court should rarely, if ever, award punitive damages absent a likelihood of future bad conduct."

Id. (internal citations omitted). Nominal damages can serve as a basis for punitive damages, and
punitive damages may be awarded in a breach of contract case. Id
.. Importantly, whether a party is allowed to assert a claim for punitive damages is not
based upon the type of case or claim. Todd v. Sullivan Const. LLC, 191 P.3d 196, 201 (Idaho
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2008). "A prayer for punitive damages is not a stand-alone cause of action, but flows from an
underlying cause of action, such as breach of contract or a tort, when the conduct of a party
meets the threshold level of being oppressive and outrageous." Boise Tower Assocs., LLC v.
Washington Cap. Joint Master Trust, 2006 WL 1749656, *12 (D. Idaho 2006).
IV.
FARMERS' BAD FAITH

The first thing that must be remembered is that bad faith is an intentional tort. The jury
instructions and the case law all require that the plaintiff prove that the insurer intentionally and
.unreasonably denied or withheld payment. In this case, as Mr. Paul concludes, the claims file
itself unequivocally shows that Farmers intentionally withheld and denied payment of benefits
owed.

Not only was Farmers' conduct intentional, but Farmers-was told that there was

considerable hardship being suffered by Cedillo as a result of Farmers' failure to act.
Farmers intentionally declined to act as required, thereby causing financial oppression to
Cedillo. In addition, there is direct testimony from Mr. Paul that Farmers' conduct, in light of
the standards in the industry, was the result of malice, outrageous conduct, and an extreme
deviation from reasonable standards of conduct. It is quite easy for Farmers to sit back in the
sterile confines of a lawsuit and simply argue that there were no bad acts. The difficulty with
that view is that they were not the ones who were experiencing the financial oppression-it was
Cedillo.
In his publication entitled "Insurance Bad Faith," The Honorable D. Duff McKee, a
senior judge in this district, said the following about the appropriateness of punitive damages in a
... -

bad faith case:
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... conduct that is not only indifferent but is also calculated to work to the
advantage of the insurer elevates the circumstances considerably. If, in addition,
the insured is placed at a special disadvantage by the indifferent conduct, and the
insurer is made aware of the disadvantage and still persists, the circumstances are
elevated even further.
In assessing a potential claim for punitive damages, a determination in
favor of alleging punitive damages ordinarily will require the presence of the
following circumstances:
(a) The conduct under examination breached a duty owed;
· (b) As a result of the breach, the position of the insurer was advanced at the
expense of its insured;
(c) The insured was harmed or placed at a disadvantage by the conduct, of
which the insurer was aware and yet still persisted; and
( d) The circumstances demonstrate an egregious breach, under the standards
applicable for punitive damages.
A common example of cases in which punitive damages may be alleged involves
delay in payment of the loss. The insurer is entitled to a "reasonable" time to
determine and pay losses due. However, if it tak~s an excessive amount of time,
it has breached its duty. Delay in payment works to the advantage of the insurer;
this is elementary economics. If the insured has been forced to forgo an
opportunity or endure a hardship during this interim, the delay works to the
disadvantage of the insured, and if the insurer is or should be aware of this harm,
condition~ (a), (b), and (c) satisfied.
The final test, (d), is one of common sense. Taken as a whole, are the
circumstances such as to constitute an outrageous affront to the sensibilities of the
ordinary person? In answering this question, the adjectives embedded within the
punitive damage standards are instructive: "extreme" deviation, "reckless" disregard,
"callous" indifference, "gross" negligence, and the like.
18 Am. Jur. Proof ofFacts 3d, 323 at 327.
In the treatise entitled "Uninsured and Underinsured Motorist Insurance," second edition,
Alan I. Widiss states:
... when an insurer breaches the obligation to deal fairly and in good faith, the
justification for imposing punitive damages is particularly compelling in regard to
uninsured motorist insurance policies. Unlike any other type of first party
insurance, the uninsured motorist coverage is the subject of a legislative mandate
in forty-nine states. The various state insurance laws-that establish requirements
for uninsured motorist insurance-are clearly intended to benefit all insureds,
and the attainment of this goal certainly encompasses requiring the fair and
equitable settleJ:?ent of uninsured motorist insurance claims. Unreasonable
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conduct by an insurer frustrates the public policy embodied in the applicable state
insurance legislation, as well as breaching the implied-in-law duty to deal fairly and
in good faith. Thus, the standard by which the conduct of insurers is judged
arguably should be higher for uninsured motorist claims than it is for first party
insurance coverages that are not mandated by statute. In other words, given the fact
that uninsured motorist insurance is the subject of statutory requirements in fortynine states, a persuasive argument can be made for the proposition that the duty of
an insurer to act in good faith and fairly should be of the highest order in claims
arising under this coverage. The public interest in this coverage means that insurers
should be obligated to exercise the greatest care and the highest level of good faith
and fair dealing .
. . . in the context created by claims for the uninsured motorist insurance, the
insurer usually is dealing either with its own insured or with persons that are
associated with the purchaser of the insurance (such as family members or
permitted users of a vehicle covered by the policy). As the United. States Court
of Appeals for the Seventh Circuit observed, the insurer is not negotiating a
coverage claim with a stranger and "the one who pays the premiums for the
uninsured motorist prot~ction has the 'reasonable expectation' that he will be
dealt with fairly and in good faith by his insurer.... "
Uninsured Motorist Insurance: The Claims Process, 2nd ed., Alan I. Widiss, § 20.4 at 242.
In the case of Records v. Farmers, Ada County Case No. CV OC 9501417D, Judge
Kathryn Sticklen was faced with Farmers' assertion that there were no bad acts. Judge Sticklen,
in affirming the $4.2 million verdict, stated as follows:
Next, Farmers claims that there was no evidence of harmful state of mind to
support the verdict for punitive damages. Records' expert witnesses testified
that Famers' handling of this was an extreme deviation from reasonable
standards in the insurance industry. As Farmers points out, in addition to this
testimony evidence was required to demonstrate that Farmers acted with an
understanding of or 9isregard for its likely consequences. Cheney v. Palos
Verdes Investment Corp., 104 Idaho 897,665 P.2d 661 (1983). Again, drawing all
inferences in favor of Records, while there was no direct proof in the sense of
testimony from Farmers' personnel that they intentionally delayed or denied
payment, which would be surprising in any case, there was circumstantial evidence
from which reasonable minds could infer the existence of a disregard for the
consequences of their actions. For example, Farmers' adjuster Rory Lowe
testified that he did not respond to Records' communications regarding
settlement until after the suit was filed because he was busy or because of
inadvertence. However, there was also evidence regarding Farmers' file
review policies and evidence that not just one but two communications from
Records' attorney were ignored. Reasonable minds could conclude that failing to
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respond to one letter was reasonable, but that failing to respond to the second or
to review the file over a two and a half month period to ascertain that the first
response had been missed was evidence of intentional delay or disregard. In
addition, a letter from defense counsel shortly after the complaint was filed
(Exhibit 258), would support an inference that Farmers was attempting to
coerce Records into releasing her bad faith claim by insisting upon execution of
the release to settle the "case" accompanied by what could be viewed as a veiled
threat to delay further by taking an appeal. Farmers' demand for arbitration itself
could have been viewed as an intentional delay, as it had already offered to pay the
policy limits as soon as the suit was filed. There was no explanation as to why
outstanding medical bills were not paid until several months after the complaint
was filed or why Lowe's undisputed assessment of the claim was not paid until
over a year after the complaint was filed, other than testimony offered by Farmers
that in adjusting uninsured motorist claims, no payments were made generally
until settlement had been reached.
I fin_d that there was substantial, though conflicting, evidence to support
submission of the issue of punitive damages to the jury in this case. In many
respects, this case is similar to Inland, supra, in which the court affirmed an award
of both punitive and compensatory damages for bad faith delay in settlement. . In
that case, Providence made many of the same arguments regarding arbitration and
disputed claims that Farmers makes here. The court rejected these arguments and
upheld not only the compensatory award but also the punitive award, where the
evidence indicated that there was a delay of two and a half months between the
insured's settlement request and tender of the undisputed amount of property loss
coverage and no offer of the undisputed amounts under the business loss coverage.
As in this case, there was no confession of intent by Providence.
In this case there is substantial evidence in the record by which a jury could find bad faith
and that Farmers' conduct was oppressive, fraudulent, malicious, or outrageous. Farmers has yet
to come forward with one person to testify and place evidence in the. record that its conduct was
not bad faith, oppressive, fraudulent, malicious, and outrageous.
The case of Records v. Farmers resulted in a jury verdict of $200,000 compensatory and
$4,000,000 punitive damages against Farmers for failing to meet their obligation under uninsured
motorist coverage, with a similar fact scenario as in this case.
In upholding the $4.2 million verdict, Judge Sticklen held:
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In this case, Farmers argues that no Idaho case law defines or establishes a
standard or duty of good faith and fair dealing for insurers in adjusting uninsured
motorist claims. It asserts, as did its expert witness John Karp, that uninsured
motorist coverage is "hybrid" insurance, that is to say that it is first party
contractual coverage, but the amount due is determined with reference to a third
party's liability for bodily injury damages, and is therefore adversarial in nature.
Farmers relies on Sullivan v. Allstate Insurance Co., 111 Idaho 304, 723 P.2d
848 (1986); and Vaught v. Dairyland Insurance Co., 131 Idaho 357,956 P.2d 674
(1998), for the proposition that the Idaho courts have not actually decided that a
bad faith action can arise from an uninsured motorist claim. I am not persuaded
that there is any reason to distinguish between insured motorist coverage and any
other type of "first party" coverage on the issue of bad faith. The fact that a claim
for uninsured motorist insurance benefits implicates a dispute as to the extent of a
third party's liability for bodily injury damages or the valuation of such damages
is not analytically different than a claim under fire insurance coverage, for
instance, in which disputes may arise concerning liability or valuation, even
though fire insurance is undoubtedly pure first party coverage. In this case, there
was no real dispute that the third party was entirely at fault in the accident that
injured Records.
Farmers then challenges a portion of Jury Instruction No. 11 and all of Jury
Instruction No. 14, which respectively told the jury that an uninsured motorist
carrier has a duty "to investigate all claims with reasonable diligence, to exercise
its reasonable judgment in assessing the monetary value of such claims, and to
then tender payment of the full amount of such assessment within a reasonable
time thereafter," (No. 11) and that "a fairly debatable dispute as to a portion of a
claim does not relieve an insurance company from paying the undisputed portion
of a claim within a reasonable period of time after it has assessed the monetary
value of the undisputed portion of the claim." (No. 14). Apparently Farmers'
claims that in uninsured motorist claims there is no obligation on the part of the
insurer to pay the undisputed portion of the claim when there is fair debate as to
the value of any portion of the claim, and that there is no legal authority to
support these instructions. In submitting these instructions to the jury, I relied on
language from Chester v. State Farm Ins. Co., 117 Idaho 538, P.2d, Anderson v.
Farmers Ins. Co. of Idaho, 130 Idaho 755, 947 P.2d 1003 (1997), and Inland
Group of Companies. Inc. v. Providence Washington Ins. Co., 99.17 ISCR 677
(1999). In Chester and Inland, the court indicated that a bad faith claim could be
premised upon the failure of the insurer to pay amounts that were not disputed,
and/or upon insistence on arbitration of amounts which were not in dispute. And
in Anderson, an uninsured motorist case, the court stated that even in a disputed
claim, the insurer must tender to the insured or into court the amount it believes is
ju·stly due: Thus, contrary to Farmers' assertion here, there is Idaho case authority
for the challenged instructions.
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Farmer next asserts that, even if a bad faith cause of action could be asserted on
an uninsured motorist claim, there was no evidence that Farmers intentionally and
unreasonably denied or withheld payment. In this regard, Farmers argues that
under the policy it was within its rights to demand arbitration, and that it paid the
amount awarded by the arbitrator, with interest from the date of accident, soon
after the award was made. Thus it is claimed that its conduct was not
unreasonable. It further argues that Records' claim for damages was fairly
debatable. While all of this is true, it overlooks the facts, drawing all inferences
in favor of Records, that Farmers did not respond to Records' settlement demands
until after the suit was filed, required a release which the jury could have found
was intended to release Records' bad faith claim as well as her contractual claims
when Farmers finally did offer the policy limits, delayed payment of medical bills
which were not reasonably in dispute, and did not pay the amount it admitted was
undisputed until it was required to do so to obtain a continuance of the arbitration.
I find that there was substantial, even if conflicting, evidence upon which
reasonable minds could have determined that Farmers intentionally and
unreasonably delayed payment of the undisputed portions of the Records' claim.
(Records v. Farmers, supra, Memorandum i Decision and Order on post-trial
motions.)
The record clearly and unequivocally supports Cedillo's bad faith cause of action.

V.
CEDILLO'S PUNITIVE DAMAGE CLAIM

Cedillo's motion to add claim for punitive damages is made on the grounds that Farmers'
conduct in adjusting and otherwise handling Cedillo's insurance claim in this case constituted
negligent, reckless, oppressive, fraudulent, malicious and/or outrageous conduct and was an
extreme deviation from the manner in which a reasonably prudent insurance company would act
under similar circumstances in the State of Idaho. Cedillo further asserts there is more than a
reasonable probability that the jury award punitive damages in this case.
Idaho law describes five factors of significance in the proof of punitive damages: (1) the
presence of expert testimony; (2) whether the unreasonable conduct actually cause harm to the
plaintiff; (3) whether there is a special relationship between the parties, as in the insured-insurer
relationship; (4) proof of a continuing course of oppressive conduct; and (5) proof of the actor's
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knowledge of the likely consequences of conduct. Cuddy Mountain Concrete Inc. v. Citadel

Const Ins., 824 P.2d 151, 160-61 (Idaho Ct. app. 1992).
A.

Cedillo's Expert Testimony Concerning Punitive Damages
In support of this request to add claim for punitive damages, Cedillo relies upon the

expert report submitted by Mr. Paul. See, Plaintiff's Expert Witness Disclosure, filed November
16, 2015. Mr. Paul recites numerous examples of Farmers' f~ilure to timely adjust Cedilla's
claim. Such examples include, but are not limited to, the following:
(1)

Farmers' overall conduct in dealing with Cedillo's claim constitutes an
extreme departure from norms in the insurance industry in Idaho;

(2)

Farmers' overall conduct could not be characterized as reasonable;

(3)

At every turn, Farmers repeatedly challenged everything Cedillo did,
everything the arbitrator did, everything the District Court did, and
apparently everything the Idaho Supreme Court did;

(4)

Farmers' investigation was slow and sloppy by any measure of industry
standards;

(5)

Farmers fought the Proof of Loss date (July 28, 2009) in every imaginable
forum and lost every time;

(6)

Time after time Farmers conducted file· reviews and concluded nothing
more was owed;

(7)

Farmers deviated substantially from industry norms in failing to gather
sufficient information to fairly evaluate Cedillo's lost income claim;

(8)

It is clear that Farmers had no interest in being fair to Cedillo;

(9)

There is also evidence that Farmers' behavior was the result of malice and
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constituted outrageous conduct;
(10)

Farmers' files includes evidence that its conduct was self-serving and
malicious;

(11)

Farmers, instead of asking for objective medical opinions, hired Dr.
Wilson, a well-known insurance defense doctor, to rebut conclusions of
Cedillo's treating doctors;

(12)

Farmers' conduct was an extreme example of putting its own interests
ahead of its policy holder (Cedillo);

(13)

Farmers repeatedly delayed payment of amounts fairly owing to Cedillo
due to lack of investigation and outright intransigence as opposed to
honest mistake; ·

(!4)

Considering the totality of the circumstances, Farmers overwhelmingly
showed an intent to deny as opposed to an evenhanded evaluation of
Cedillo's claim.

(15)

Farmers' conduct demonstrates outrageous and malicious behavior.

(16)

Farmers' conduct violated.the Idaho Unfair Claim Settlement Practice Act,
Idaho Code §41-1329:
Section (3): Failing to adopt and employ reasonable standards for the
prompt investigation of claims arising under insurance policies;
Section (4): Refusing to pay claims without conducting a reasonable
investigation based upon all available information;
Section (6): Not attempting in good faith to effectuate prompt, fair,
and equitable settlements of claims in which liability has become
reasonably clear;
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Section (7): Compelling insureds to institute litigation to recover
amounts due under an insurance policy by offering substantially
less than the amounts ultimately recovered in actions brought
against the insureds.

B.

Farmers' Unreasonable Conduct Caused Harm To Cedillo.
The damages suffered by Cedillo as a result of Farmers' material breach of its insurance

contract will be more particularly proven at the time of trial and include, but are not limited to,
the following:

C.

(1)

Bad faith damages- to be determined by Jury.

(2)

Offset amounts- $105,000.

(3)

Arbitration costs - $34,150.

(4)

Arbitration fees (amounts paid Arbitrator)- $18,300.

(5)

Punitive damages-to be determined by Jury.

(6)

Attorney fees and costs - to be determined.

(7)

Prejudgment Interest- to be determined ..

There Is Special Relationship Between Farmers And Cedillo.
Our Supreme Court identified the relationship between an insured and insurance as

special, a quasi-fiduciary relationship. The delay or denial of payments is the heart of bad faith.
White v.. Unigard Mut. Ins. Co., 112 Idaho, 94 730 P.2d 1014 (1986); Robinson v. State Farm
Mutual Auto. Ins. Co., 137 Idaho 173 45 P.3d 829 (2002). That is what bad faith is all about. In
this case, the denial and delay commenced on July 28, 2009 (the Proof of Loss date) and
continued to March 5, 2015. In both Inland Group v. Providence Washington Ins. Co., 135
Idaho 249 258, 985 P.2d 674, 683 (1999), and Chester v. State Farm Ins. Co., 117 Idaho 538,
789 P.2d 534 (1990), the delays were only a matter of months; yet, in those cases the insurers
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were held to be guilty of bad faith.
In this case, the delays are years-longer than either Chester or Inland, and Cedillo has
confidence that a jury will find that the delays and denials were unreasonable.

D.

There Is Proof That Farmers Continues Its Oppressive, Outrageous Conduct.
The expert report of Mr. Paul concludes that Farmers has failed to adopt and implement .

reasonable standards for the prompt investigation of claims arising under insurance policies, a
violation of Idaho Code §41-1329(3). It should be obvious that as Farmers has no reasonable
standards for the prompt investigation of claims that its oppressive conduct will continue until it
adopts and enforces reasonable standards.

E.

Farmers Had Full Knowledge Of The Likely Consequences Of Its Conduct.
As a multi-million dollar, highly-regulated insurance company, Farmers undeniably acted

with full knowledge of the likely consequences of its conduct. It is unlikely that any of Farmers'
personnel will testify that they intentionally delayed or denied payment of Cedillo's UIM claim.
Mr. Paul's Expert Report states that '[t]aken as a whole, Farmers unreasonably and intentionally

delayed payment to Ms. Cedillo of portions of her claim."
VI.
CEDILLO'S NEGLIGENT ADJUSTMENT CAUSE OF ACTION.

Cedillo also moves to amend her complaint to include a claim of negligent adjustment
relating to the negligent delays by Farmers in paying her insurance claim. Idaho courts have
recognized a "tort for negligent fulfillment of an obligation to reasonably investigate and bring
an insurance claim to a conclusion ... " Reynolds v. Am. Hardware Mut. Ins. Co., 115 Idaho 362,
366, 766, P.2d 1243, 1247 (1988).
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If a tort cause of action in negligence is asserted, the burden is upon the claimant to
show, "(1) a duty, recognized by law, requiring a defendant to conform to a certain
standard of conduct; (2) a breach of that duty; (3) a causal connection between
the defendant's conduct and the resulting injuries; and (4) actual loss or damage."
Alegria v. Payonk, 101 Idaho 617, 619, 619 P.2d 135, 137 (1980).

Id at 365-66, 766 P.2d at. 1246-47. The legitimacy of negligent adjustment claims was again
validated by the Idaho Supreme Court in the case of Selkirk Seed Co. v. State Ins. Fund, 135
Idaho 649, 22 P.3d 1028 (2000). In that case, _our Supreme Court stated: "In Reynolds, this
Court specifically limited the cause of action in negligence to cases where an insurer
negligently denies or delays payment of an insurance claim." 135 Idaho at 653, 22 P.3d at
1033.
The record amply supports a cause of action for negligent adjustment of Cedillo's UIM
claim. Farmers is required by law to abide by the duty of good faith and fair dealings. The
record contains abundant evidence that Farmers breached that duty, and that breach resulted in
loss and damage to Cedillo.

VII.
CONCLUSION

Based on the evidence of Farmers' bad faith and negligent adjustment, there is substantial
and competent evidence to support the claim that Farmers performed its contractual duties
regarding Cedillo's UIM claim in such a dilatory manner as to constitute an extreme deviation
from standards of reasonable conduct, and that Farmers' actions were further done with
knowledge of the likely consequences and with an extremely harmful state of mind. Allowing a
claim for punitive damages is necessary in this case based on substantial and competent evidence
of extreme bad conduct and of a need to deter future, similar conduct. As such, the Court must
grant Cedillo's motion to add a prayer for punitive damages and her cause of action for negligent
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adjustment of her insurance claim.
Cedillo requests the Court grant her motion to amend and allow her to file her Second
Amended Complaint.
.

DATED this (

-\"I

6 day of November 2015.
RUNFT & STEELE LAW OFFICES, PLLC

J__~~~-~j______
1
__

By: __
JON~
Attorney for Plaintiff
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CERTIFICATE OF SERVICE

l~

The undersigned hereby certifies that on this
day of November 2015, a true and
correct copy of the foregoing MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION
FOR LEAVE TO AMEND COMPLAINT TO ADD CLAIMS FOR PUNITIVE DAMAGES
AND NEGLIGENT ADJUSTMENT OF UIM CLAIM was served upon opposing counsel as
follows:
Jack Gjording
Julianne Hall
Gjording & Fouser, PLLC
121 N. 9th St., Suite 600
P.O. Box 2837
Boise, ID 83701
Attorney for Farmers Insurance Company
OfIdaho

_____X! via Facsimile
_ _ Via Personal Delivery
Via U.S. Mail
Via E-mail

RUNFT & STEELE LAW OFFICES, PLLC

By:

VJ(~
JON M.STEfui
Attorney for Peggy Cedillo
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JOHN L. RUNFT (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFT & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: jsteele@runftsteele.com
Attorneys for Peggy Cedillo
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO,
Plaintiff,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV OC 1308697
DECLARATION OF JON M. STEELE
IN SUPPORT OF PLAINTIFF'S
MOTION FOR LEAVE TO AMEND
COMPLAINT TO ADD CLAIMS FOR
PUNITIVE DAMAGES AND
NEGLIGENT ADJUSTMENT OF UIM
CLAIM

COMES NOW, Jon M. Steele, being over the age of eighteen years and competent to
make this Declaration upon his ow~ personal knowledge, states as follows:
1.

That I am an attorney in good standing with the Idaho State Bar and counsel for
Plaintiff in the above matter.

2.

. That I make this Declaration in Support of Plaintiff's Motion for Leave to Amend

Complaint to Add Claims for Punitive Damages and Negligent Adjustment of
UJMClaim.
3.

That attached as Exhibit A is a true and correct copy of Cedillo' s Proposed

Second Amended Complaint.
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I declare under penalty of perjury pursuant to the law of the State of Idaho that the
foregoing is true and correct.

DATED this

(8h.day ofNovember 2015.
RUNFT & STEELE LAW OFFICES, PLLC

S~~E_L_E
_ _ _ __
By:_J_JO_N_4_M
___
Attorney for Plaintiff
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CERTIFICATE OF SERVICE

I~

The undersigned hereby certifies that on this
day of November 2015, a true and
correct copy of the foregoing DECLARATION OF JON M. STEELE IN SUPPORT OF

PLAINTIFF'S MOTION FOR LEAVE TO AMEND COMPLAINT TO ADD CLAIMS
FOR PUNITIVE ·DAMAGES AND NEGLIGENT ADJUSTMENT OF UIM CLAIM was
served upon opposing counsel as follows:
Jack Gj ording
Julianne Hall
Gjording & Fouser, PLLC
121 N. 9th St., Suite 600
PO Box 2837
Boise, ID 83701
Attorney for Farmers Insurance Company
Ofldaho

~ Via Facsimile
_ _ Via Personal Delivery
Via U.S. Mail
Via E-mail

RUNFT & STEELE LAW OFFICES, PLLC

By:

J/(~

JON M. STEELE
Attorney for Plaintiff
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JOHN L. RUNFT (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFT & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: JSteele@runftsteele.com

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PEGGY CEDILLO, an individual,
Plaintiffs,
vs.

··

FARMERS INSURANCE COMPANY OF
IDAHO,

)
)
)
)
)
)
)
)
)
)

CASE NO. CV OC 1308697
SECOND AMENDED COMPLAINT

Defendants.

COMES NOW ~e above named Plaintiff, by and through her attorneys of record, Runft
& Steele Law Offices, PLLC, and for causes of action against Defendant, complains and alleges
as follows:
PARTIES

1.

& JURISDICTION

Plaintiff Peggy Cedillo (hereafter "Cedillo") at all times relevant to this action

was and is a resident of Ada County, Idaho.
2.

Farmers Insurance Company of Idaho (hereafter "Farmers"), was and is an

insurance company authorized to do and actually doing business in Idaho.
3.

The Court has jurisdiction over this case because Farmers contracted to insure a

person located within the state of Idaho or was otherwise doing business in the state of Idaho.
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4.

The amount at issue exceeds $10,000, the jurisdictional minimums for this court.

NATURE OF THE CASE

5.

Farmers insured Cedillo for damages caused by. an Underinsured Motorist

(hereafter "UIM Contract"). See Exhibit A, attached.
6.

On April 05, 2012, Cedillo and Farmers entered in the Stipulation concerning

arbitration of Cedillo's UIM claim, attached hereto as Exhibit B.
7.

As a result of the arbitration, Cedillo was awarded damages.

8:

This Court confirmed the Arbitrator's Final Award of damages due Cedillo.

9.

This Court awaided Cedillo attorney fees pursuant to Idaho Code §41-1389 as a

result of the arbitration of Cedillo's UIM claim.
10.

The Idaho Supreme Court affirmed this Court's confirmation of arbitration and

this Court's award of attorney fees to Cedillo.
11.

Cedillo now seeks to recover damages that are the result of Farmers' negligent

adjustment of her UIM claim.
12.

Cedillo now seeks to recover damages that are the result of Farmers' bad faith.

13.

Cedillo now seeks to recover punitive damages that are the result of Farmers'

oppressive, malicious, and outrageous conduct.
14.

Cedillo also seeks an award of attorney fees and costs incurred in bringing this

action.
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FACTS

1.

The UIM coverage is found in El 179i (1 st Edition of the UIM contract). See,

Exhibit A, attached.

2.

As the result of a crash, Cedillo suffered serious "bodily injury," which was

covered by the UIM contract.
3.

On or about June 5, 2009, Cedillo made a claim for damages under the UIM

Contract.
4.

Pursuant to the UIM Contract, the parties agreed to arbitrate Cedillo's legal

entitlement to recovery and the amount of damages due her.
1

5.

On April 5, 2012 Cedillo and Farmers entered into the Stipulation (attached as

Exhibit B). This Stipulation includes the following:

The parties further stipulate and agree that the following issues are not
within the Arbitrator's jurisdiction:
3. The enforceability of Farmers' setoff clause found in
Endorsement El 179i. The parties hereby preserve and
._...reserve the issue of enforceability of the setoff clause for
determination by the District Court should Claimant wish
to raise that issue, and failure to raise the issue before the
· Arbitrator will not be considered a waiver. The parties
further agree that the Arbitrator has jurisdiction to apply
Farmers' setoff clause found in Endorsement El 179i in
arriving at his Final Award. The enforceability of
Farmers' setoff clause found in Endorsement El 179i, even
though applied by the Arbitrator in arriving at the Final
Award, is preserved and reserved for determination by the
District Court. The parties intend and agree that this issue
is severable despite the presumption in favor of arbitration
. The parties agree that this is an issue outside the scope
of this arbitration and that the . Arbitrator has no
jurisdiction to determine the enforceability of Farmers'
setoff clause;
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6. On January 16, 2013, the Arbitrator entered Arbitrator's Decision and Interim Award
(Exhibit C, attached) totaling $406,700.12.
7. On April 29, 2013, the Arbitrator entered Arbitrator's Final Award (Exhibit D
attached) awarding Cedillo $203,468.41, consisting of the Adjusted Interim Award of
$100,332.95 plus accrued prejudgment interest of $103,135.46.
8. On July 24, 2013, the Arbitrator entered his Amended Final Award (Exhibit E
attached) awarding Cedillo $101,947.96.
9. The arbitration of Cedillo's UIM claim, this Court's confirmation of that arbitration,
and the Idaho Supreme Court's affirmation of this Court's decisions are evidence of and .
conclusive proof, as a matter of res judicata, claim preclusion, and / or estoppel that Farmers
breached its UIM Contract.
10. Farmers' breach of its UIM Contract was the result of its failure to adequately
investigate Cedillo' s UIM claim.
11. Farmers, through its agents and/or employees, in investigating, evaluating, and
adjusting Cedillo's UIM claim for benefits under the UIM Contract, intentionally and
unreasonably denied or delayed adjustment of her claim and the payment of all benefits due
under the UIM Contract by engaging in unfair and unreasonable behavior, including, but- not
limited to:
· •

Farmers' conduct constituted an extreme departure from norms of the insurance
industry.

•

Farmers unreasonably and intentionally-delayed payment of Cedillo's claim.

•

Farmers repeatedly put its own financial interest ahead of the interest of its
insured, Cedillo.
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•

Farmers repeatedly challenged everything Cedillo did, everything her counsel did,
everything the District Court did, and everything the Idaho Supreme Court did.

•

Farmers' investigation was slow and sloppy by any measure of industry standards.

•

Even though Farmers was advised by its attorney that Cedillo's Proof of Loss on
July 28, 2009, was valid, Farmers fought this ruling in every imaginable forum
and lost each and every time.

•

Farmers did not perform an adequate or timely evaluation of Cedillo's claim.

•

Farmers consistently undervalued Cedillo's claim and put up excuses throughout
arbitration.

•

Farmers had no interest in being fair to Cedillo.

•

Farmers deviated substantially from industry norms m failing to gather
information necessary to evaluate Cedillo's claim.

•

Farmers' overall behavior in nitpicking every ruling was an extreme deviation
from industry standards.

•

Farmers' behavior was the result of malice and constituted outrageous conduct.

•

Farmers' conduct in placing Cedillo's health insurer on a settlement check was
unconscionable.

•

Farmers' conduct in placing Cedillo's health insurer on a settlement check is
another example of Farmers' placing its own interest ahead of Cedillo's.

•

Farmers' self-serving actions were malicious.

•

Farmers hired medical "experts" to rebut the conclusions of Cedillo's treating
physicians rather than asking its hired medical "experts" for an objective opinion.

•

Farmers' conduct was an extreme example of it putting its own interest ahead of
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the interests of its policyholder (Cedillo).
•

Farmers' repeatedly delayed payment of amounts fairly owed to Cedillo for lack
of investigation and outright intransigence, as opposed to being an honest
mistake.

•

Farmers' conduct overwhelmingly showed an intent to deny, as opposed to an
even-handed evaluation of Cedillo's claim.

•

Farmers' conduct in placing Cedillo's health insurance carrier on a settlement
check was outrageous and malicious behavior.

•

Farmers' conduct violated Idaho Code §41-1329:
UNFAIR CLAIM SETTLEMENT PRACTICES. Pursuant to section
41-1302, Idaho Code, committing or performing any of the following
acts or omissions intentionally, or with such frequency as to indicate a
general business practice shall be deemed to be an unfair method of
competition or an unfair or deceptive act or practice in the business of
msurance.

•

Farmers' conduct violated Idaho Code §41-1329(3):
Failing to adopt and implement reasonable standards for the prompt
investigation of claims arising under insurance policies.

•

Farmers' conduct violated Idaho Code §41-1329(4):
Refusing to pay claims without conducting a reasonable investigation
based upon all available information.

•

Farmers' conduct violated Idaho Code §41-1329(6):
Not attempting in good faith to effectuate prompt, fair and equitable
settlements of claims in which liability has become reasonably clear.

•

Farmers' conduct violated Idaho Code §41-1329(7):
Compelling insureds to institute litigation to recover amounts due
under an insurance policy by offering substantially less than the
amounts ultimately recovered in actions brought by such insureds.
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COUNT I

FARMERS' BAD FAITH

12. Cedillo restates and realleges the preceding paragraphs and incorporates them herein
by reference as though fully set forth.
13. In adjusting and handling all aspects of Cedillo's UIM claim, Farmers committed the
tort of bad faith.
14. Farmers intentionally and unreasonably denied or withheld payment to Cedillo.
l?. Cedillo's UIM claim was not fairly debatable.
16. Cedillo' s UIM claim was not the result of a good faith mistake.
17. The resulting harm to Cedillo was not fully compensated by contract damages.
18. Farmers, through its agents and/or employees, in investigating, evaluating and
adjusting Cedillo's claims for the benefits under the UIM Contract, intentionally and
unreasonably denied or delayed adjustment of her claim and payment of all benefits under the
UIM Contract by engaging in unfair and unreasonable behavior.
19. Farmers failed to acknowledge and to act reasonably promptly on communications
with respect to Cedillo's claim.
20. Farmers failed to adopt or implement reasonable standards for prompt investigation
of Cedillo' s claim.
21. Farmers refused, despite repeated requests, to pay Cedillo's claim, which any
reasonable investigation would have demonstrated were payable.
22. Farmers made no attempt to effectuate prompt, fair, and equitable settlement of
Cedillo's claim after having determined that liability was reasonably clear.
23. Farmers delayed investigation and payment of Cedillo's claim pending obtaining
information which had already been supplied, and by making no reasonable effort to pursue
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information made available to it, on more than one occasion.
24. Farmers failed and refused to make a timely, meaningful, and adequate investigation
before withholding benefits due under Cedillo's UIM Contract.
25. Farmers acted to protect its own financial interest at the expense of Cedillo's interest.
26. Farmers failed to provide Cedillo any reasonable or justifiable basis for denying her
claim.
27. Farmers, knowing that the benefits claimed were justly due, and that such benefits
were necessary to pay Cedillo's necessities of life, nevertheless deprived Cedillo of such
benefits.
28. Farmers inv6ked an offset clause known to be inapplicable and/or unenforceable
resulting in the withholding of an additional $105,000 due Cedillo. See, Count III.
29. Farmers' refusal to pay benefits due compelled Cedillo to engage legal counsel and to
initiate arbitration to recover such benefits.
30. Farmers failed to handle Cedillo's claim for benefits in compliance with the minimum
standards of conduct set by the state of Idaho in the Unfair Claims Settlement Practices Act
(Idaho Code §41-1329).
31. Farmers unreasonably failed to appropriately gather and evaluate information
verifying Cedillo' s claim.
32. Farmers' policies are designed to save Farmers money by routinely delaying and
denying claims and by unreasonably "stonewalling" claims, including Cedillo's claim, in the
knowledge that most claimants will drop claims once they have been delayed or denied several
times, and with the intent that this policy cause the wrongful and unjustified denial of benefits to
Cedillo and other claimants.

SECOND AMENDED COMPLAINT, P. 8

001112

33. Farmers failed to act in good faith to effectuate a prompt, fair, and equitable
settlement of Cedillo's claim, after liability and damages had become reasonably clear.
34. Farmers failed to provide Cedillo with a reasonable explanation of the basis in the
UIM Contract in relation to the facts and applicable law for delaying or refusing payment of her
known or reasonably ascertainable losses.
35. In adjusting and handling all aspects of Cedillo's UIM claim arising out of the crash
of May 25, 2008, Farmers committed the tort of bad faith.
36. Cedillo's claim was not fairly debatable.
37. Farmers' denial or failure to pay Cedillo's claim was not the result of a good faith
mistake.,
38. The resulting harm to Cedillo is not fully compensable by contract damages.
39. The facts stated in this Second Amended Complaint are but a summary of the facts
which arose out of the conduct, transactions, and occurrences described herein, and other facts in
support of the causes of action pled in this complaint will be proven at trial.
.. 40. Cedillo has been compelled to retain counsel to assist her in pursuing the causes of
action pled in this Second Amended Complaint, and has obligated herself to pay reasonably
attorney fees which she is entitled to recover pursuant to the provisions ofldaho Code§ 12-121,
12-123 and 41-1839.
41. Cedillo is entitled to recover damages frorri Farmers in an amount to be proven at
trial.
COUNT II
FARMERS' NEGLIGENT ADJUSTMENT

42. Cedillo restates and realleges the preceding paragraphs and incorporates them herein
by reference as though fully set forth.
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43. In adjusting and handling all aspects of Cedillo's UIM claim, Farmers owed Cedillo
the duty of good faith and fair dealings.
44. In adjusting and handling Cedillo's UIM claim, Farmers breached its duty of good
faith and fair dealings.
45. Farmers' breach of its duty of good faith and fair dealings was the proximate cause of
Cedillo' s resulting damages.
46. Farmers' breach of its duty of good faith and fair dealing was gross and reckless.
47. Cedillo has suffered actual loss and damages and is entitled to recover her actual loss
and damages from Farmers in an amount to be proven at trial.

COUNT Ill
FARMERS' OFFSET CLAUSE IS INAPPLICABLE/UNENFORCEABLE

48. Cedillo restates and realleges the preceding paragraphs and incorporates them herein
by reference as though fully set forth.
49. The inapplicability and/or unenforceability of Farmers' offset clause was preserved
and reserved for determination by this Court.
50. Insurance policies are a matter of contract between the insurer and the insured.

Brinkman v. Aid Insurance Co., 15 Idaho 346, 352, 766 P.2d 1227, 1233 (1988). In construing
an insurance policy, the Court must look to the plain meaning of the words to determine if there
are any ambiguities. Cascade Auto Glass, Inc. v. Idaho Farm Bureau Ins. Co., 141 Idaho 660,
663, 115 P.3d 751, 754 (2005) (citing Clark v. Prudential Prop. And Cas. Ins. Co., 138 Idaho
538, 540, 66 P.3d 242, 244 (2003)). In resolving this question of law, the Court must construe
the policy "as a whole, not by an isolated phrase." Id. (citing Selkirk Seed Co. v. State Ins. Fund,
135 Idaho 434, 437, 18 P.3d 956, 959 (2000)).

Where the policy language is clear and
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unambiguous, coverage must be determined according to the plain meaning of the words used.
Cascade Auto Glass, Inc., 141 Idaho at 662-63, 115 P.3d at 753-54 (citing Clark, 138 Idaho at
541, 66 P.3d at 245 (2003)). An insurance policy provision is ambiguous if "it is reasonably
subject to conflicting interpretations." Cascade Auto Glass, Inc., 141 Idaho at 663, 115 P.3d at
754 (citing North Pac. Ins. Co. v. Mai, 130 Idaho 250, 253, 939 P.2d 570, 572 (1997); City of
Boise v. Planet Ins. Co., 126 Idaho 51, 55, 878 P.2d 750, 754 (1994)). If the Court finds any
ambiguities in the insurance policy, they must be construed against the insurer. Id (citing
Farmers Insurance Co. of Idaho v. Talbot, 133 Idaho 428, 435, 987 P.2d 1043, 1050 (1999)
("The general rule is that, because insurance contracts are adhesion contracts, typically not
subject to negotiation between the parties,' any ambiguity that exists in the contract must be
construed most strongly against the insurer."
51. Farmers' UIM Contract contains an "offset" clause that Farmers contends 1s
enforceable under the facts of this case .
.,

52. Farmers' "offset" clause was specifically addressed by the Idaho Supreme Court in
the case of Farmers Insurance Company of Idaho v. Talbot, 133 Idaho 428, 987 P.2d 1043
(1999).
53. The Talbot court unanimously ruled that Farmers' "offset" clause found in its El 179i
endorsement did not apply to the facts of that case.
54. The Talbot court unanimously ruled that Farmers' "offset" clause " ... refers only to
situations where there is other UIM coverage." Id, 133 Idaho at 432.
55. Cedillo's UIM Contract contains the identical El 179i endorsement as addressed in
Talbot. ,
56. As was the case in Talbot, Cedillo has no other UIM coverage.
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57. Farmers' "offset" clause has no application to the facts of this case.
58. Farmers' "offset" clause is unenforceable under the facts of this case.
59. Alternatively, should Farmers' "offset" clause be enforceable, it only reduces UIM
Contract limits rather than Cedillo's damages.
60. In that event, Farmers has wrongfully applied its "offset" clause to Cedillo's damages
rather than UIM Contract limits.
61. As a result of the inapplicability and/or the unenforceability of Farmers' offset clause,
or Farmers' wrongful application of its offset clause, Cedillo is entitled to an additional award of
$105,000 plus prejudgment interest from July 28, 2009, plus attorney fees and costs.
COUNT IV
PUNITIVE DAMAGES

62. Farmers, by its conduct, has engaged in an extreme deviation from reasonable
standards of conduct, and has engaged in gross, willful, outrageous, malicious, wrongful and
wanton conduct.

Cedillo is entitled to recover punitive damages against Farmers in such

amounts as will be proven at trial.

WHEREFORE, Cedillo prays for judgment against Farmers as follows:
1. As to Count I, for all damages allowed by law, both special and general
arising out Farmers' acts of bad faith in an amount to be proven at trial, plus
attorney fees and costs;
2. As to Count II, for all damages allowed by law, both special and general
arising out Farmers' negligent and reckless adjustment of Cedillo's UIM
claim, in an amount to be proven at trial, plus attorney fees and costs;
3. As to Count III, that the Court issue its ruling that Farmers' offset clause is
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inapplicable and/or unenforceable and that as a result Cedillo is entitled to an
additional $105,000 plus prejudgment interest from the Proof of Loss date
(July 28, 2009), plus attorney fees and costs.
4. As to Count IV, that Cedillo be awarded punitive damages in an amount to be
proven at trial, plus attorney fees and costs.
5. For such other and further relief as the Court deems just and proper.
6. For prejudgment interest and costs.
7. In summary, Cedillo requests that Judgment be entered in her favor for
damages for the tort of bad faith, for damages as the result of Farmers'
negligent and reckless adjustment of Cedillo's UIM claim, for the additional
amount of $105,000 as a result of the inapplicable/unenforceable offset clause,
for punitive damages plus attorney fees and costs incurred in bringing this
action.
DATED this _ _ day of November, 2015.

RUNFT & STEELE LAW OFFICES, PLLC

By:

- -JON
-----------M. STEELE
Attorney for Peggy Cedillo
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DEMAND FOR JURY TRIAL
Plaintiff hereby demands, pursuant to Rule 3 8(b) of the Idaho Rules of Civil Procedure,
that the issues properly triable by a jury be tried before a jury. Plaintiff will not stipulate to a
trial ofless than twelve (12) jurors.
DATED this _ _ day ofNovember, 2015.

RUNFT & STEELE LAW OFFICES, PLLC

By:

-------------JON M. STEELE
Attorney for Peggy Cedillo
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IN THE DISTRICT COURT OF THE FOURTH WDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PEGGY CEDILLO,
Plaintiff,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,·
Defendant.
_______________

)
)
)
Case No. CV OC 13-8697
)
)
MEMORANDUM DECISION AND
) ORDER GRANTING IN PART PLAINTIFF'S
)
SECOND MEMORANDUM OF FEES
)
)
)
)

Defendant's Motion to Disallow and Objection to Plaintiffs Second Verified
Memorandum of Fees (filed Oct. 14, 2015) came before the Court for oral argument on
November 19, 2015.
Appearances
Jon Steele for Plaintiff
Jack Gjording and Julianne Hall for Defendant
PROCEDURAL BACKGROUND

The facts of this case have previously been set forth in orders of this Court. Facts relevant
to the various motions will be set forth below. With regard to the attorney fees and costs issues,
this Court issued a Memorandum Decision on July 17, 2015, which was fairly generic in nature
and required the Court to later engage in an in camera inspection of certain documents. 1 The

Memorandum Decision and Order Granting Plaintiff's Renewed Motion to Compel and Notice of Hearing,
filed Jul. 17, 2015.
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Court awarded Plaintiff attorney fees and costs with regard to this initial motion to compel.2
However, additional briefing was filed related to the in camera inspection, and on September 16,
2015, the Court entered another memorandum decision granting in part Plaintiff's request for
disclosure of certain withheld documents. 3 As part of the September 16, 2015 decision, the Court
found that because the motion was granted in part and denied in part, the Court would apportion
fees among the parties. 4 Only Plaintiff requested fees: on September 30, 2015, Plaintiff filed a
Second Verified Memorandum of Attorney Fees, asking for $8,995.00 in fees (27.4 hours at
$350.00 per hour, with some time discounted) related to the in camera inspection of documents. 5
Defendant filed a Motion to Disallow and Objection to Plaintiff's Second Verified
Memoran~um of Fees on October 14, 2015, with accompanying affidavit and memorandum. 6
Defendant argues that no attorney fees should be awarded because the law in this area was
unsettled. 7 Defendant also argues that Plaintiff's requested fees are not for obtaining the order to
compel, but instead relate to general discovery work. 8
Plaintiff responded on October 23, 2015, arguing that as this issue was a continuation of
previous motions to compel, the same attorney fee rules apply. 9 Defendant replied October. 27,
2015. 10
LEGAL STANDARD

If a motion to compel is granted, "[T]he court shall, after opportunity for hearing, require

the party or deponent whose conduct necessitated the motion or the party or attorney advising
such conduct or both of them to pay to the moving party the reasonable expenses incurred in
obtaining the order, including attorney's fees." I.R.C.P. 37(a)(4). If the motion is granted in part
2

See Memorandum Decision and Order Denying/Granting in Part Attorney Fees for Plaintiff, Entering a
Scheduling Order, and Denying Motions to Stay or Set another Pretrial Conference, filed Sep. 16, 2015.
3
Memorandum Decision and Order Granting in Part Plaintiffs Renewed Motion to Compel, filed Sep. 16,
2015.
4
Id., p. 16.
Second Verified Memorandum of Attorney Fees, filed Sep. 30, 2015, pp. 6- 7.
6
Affidavit of Julianne S. Hall in Support of Defendant's Motion to Disallow and Objection to Plaintiffs
Second Verified Memorandum of Fees, filed Oct. 14, 2015; Defendant's Memorandum in Support Motion to
Disallow and Objection to Plaintiffs Second Verified Memorandum of Fees, filed Oct. 14, 2015.
7
Defendant's Memorandum in Support Motion to Disallow and Objection to Plaintiffs Second Verified
Memorandum of Fees, filed Oct. 14, 2015, p. 3.
8
Id.,pp.8-9.
9
Response to Defendant's Motion to Disallow and Objection to Plaintiffs Second Verified Memorandum of
Fees, filed Oct. 23, 2015, pp. 2 -3.
10
Reply in Support of Defendant's Motion to Disallow and Objection to Plaintiff's Second Verified
Memorandum of Fees, filed Oct. 27, 2015.
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and denied in part, ''the court may apportion the reasonable expenses incurred in relation to the
motion among the parties and persons in a just manner." Id. See also Prouse v. Ransom, 117
Idaho 734, 739, 791 P.2d 1313, 1318 (Ct. App. 1989) ("[I]fboth parties again prevail in part, the
trial judge may apportion attorney fees and costs in relation to their recoveries or by any other
equitable standard."). When considering an award of attorney fees, the Court must look at the
factors outlined in I.R.C.P. 54(e)(3). "Rule 54(e)(3) does not require the district court to make
specific findings in the record, only to consider the stated factors in determining the amount of
the fees. When considering the factors, courts need not demonstrate how they employed any of
those factors in reaching an award amount." Lettunich v. Lettunich, 145 Idaho 746, 750, 185 PJd
258, 262 (2008). "The bottom line in an award of attorney fees is reasonableness." Id.
Reasonableness and other attorney fee determinations, "are a discretionary matter for the trial
court and are reviewed under an abuse of discretion standard." Sun Valley Potato Growers, Inc.
v. Texas Refinery Corp., 139 Idaho 761, 769, 86 P.3d 475,483 (2004).
ANALYSIS

Defendant first argues that attorney fees should not be awarded in this case because the
law in this area is unsettled, and there is little to no binding Idaho authority on the particular
issues the Court addressed. n This argument does not square with I.R.C.P. 37(a)(4). There are
three options under that section: award fees, deny fees if the "circumstances make an award of
expenses unjust," or apportion fees if the motion is granted and denied in part. None of these
options allow for denial of fees just because the caselaw is unsettled or not specific on an issue. 12
The Court does not find that unsettled caselaw (or a lack of binding authority) creates
circumstances that would make awarding fees unjust. The issues in this motion to compel were
straightforward issues that might arise in any motion to compel: Defendant withheld documents
under a claim of privilege and work product, and Plaintiff sought to overcome privilege and
work product to obtain disclosure. Though the reasoning included novel caselaw in Idaho, this is
a straightforward motion to compel. Because it was granted in part and denied in part, each party
could have submitted requests for fees and costs. Only Plaintiff did so. Therefore, the Court must

11
Defendant's Memorandum in Support Motion to Disallow and Objection to Plaintiff's Second Verified
Memorandum of Fees, filed Oct. 14, 2015, pp. 2 - 3.
12
This is not a situation like an award offees under Idaho Code§ 12-121, which does have a reasonable basis
standard. See I.R.C.P. 54(e)(l).
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determine whether Plaintiffs request for fees is reasonable.
First, Plaintiff now asks for fees at the rate of $350.00 per hour. Based on matters filed by
the Plaintiff in this case, the Court has previously determined that $300.00 was a reasonable rate
in this case. 13 No reason has been provided to vary from or grant an increase from that
determination. Therefore, $300.00 per hour is still reasonable.
Next, as the Court has previously stated,
In determining a reasonable amount of attorney fees, the Court looks at the factors
listed in 1.R.C.P. 54(e)(3). Starting at the bottom of the list, I.R.C.P. 54(e)(3)(L)
allows the Court to look at, "Any other factor which the court deems appropriate
in the particular case." When there is an order to compel production, attorney fees
are only awarded as part of, ''the reasonable expenses incurred in obtaining the
order." I.R.C.P. 37(a)(4). The Court does not believe it is appropriate to award
fees and costs related to meeting and conferring before the order is obtained.
Pursuant to I.R.C.P. 37(a)(2), this is part of the process that is required before a
party can even file a motion to compel. Additionally, any work that would have to
be done as part of discovery absent the motion to compel is equally not work for
which attorney fees should be awarded. Therefore, such work is simply part of the
discovery process, and will not be considered as a basis for awarding attorney
fees. 14
There has been no authority provided that these considerations are improper. Therefore, the
Court continues to utilize them.
Plaintiff seeks fees from July 17, 2015 through September 29, 2015. 15 The Court issued
its first order on the motion to compel issue on July 17, 2015, so this start date is appropriate.
The hearing date at which the documents were turned over for in camera inspection was August
20, 2015. The Court issued its decision on September 16, 2015. Therefore, there simply is no
reasonable argument how any fees could have been incurred by Plaintiff after August 20, 2015,
as Plaintiff could not have done any further work at that point related to obtaining an order to
compel production. The fact that Plaintiff attempts to do so borders on a violation of LR. C.P.
1 l(a)(l), as there simply is no basis to argue that work done after the hearing could in any way
be connected to obtaining the order to compel. I.R.C.P. 37(a)(4) only allows fees, "incurred in
obtaining the order," and seeking fees outside of that reference frame is improper. The Court
13
Memorandum Decision and Order Denying/Granting in Part Attorney Fees for Plaintiff, Entering a
Scheduling Order, and Denying Motions to Stay or Set another Pretrial Conference, filed Sep. 16, 2015, p. 8.
.
Id., p. 5.
15
Second Verified Memorandum of Attorney Fees, filed Sep. 30, 2015, pp. 3 - 6.
~
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therefore denies all time after August 20, 2015. The Court specifically notes Plaintiff includes
time on Sep. 25 and 29, 2015 related to preparing the memorandum of fees and costs. Under the
circumstances of the present motion, and based on the language in I.R.C.P. 37(a)(4), the Court
does not find that an award of fees related to preparing the request for fees and costs is equitable
or just.
Next, the Court must determine whether certain amounts of time spent between July 17
and August 20 were spent on obtaining an order to compel, or were time spent meeting and
conferring or doing other general discovery. The Court finds that time spent on the following
dates were spent doing general discovery, meeting and conferring, or other general legal work:

Date
7/17/2015 (2d entry)
7/24/2015 (2d entry)
7/25/2015
7/30/2015
7/31/2015
7/31/2015

Time Spent
.5
2.8
1.3*
1.2
.7
.4

Date
8/4/2015
8/6/2015
8/6/2015 (2d entry)
8/14/2015
8/19/2015
8/20/2015

Time Soent
.6
1.5 (not charged)
1.2
1.0
.3
.8

With regard to the entries on July 25 and 30, the Court notes that time was spent on these dates
for several things, including preparing a Verified Memo of Attorney Fees. The Court presumes
that this memo was the one the Court has already ruled upon 16, and time spent preparing such has
nothing to do with obtaining the second order to compel. However, on July 25, Plaintiff also
spent time reviewing the Court's prior order on the motion to compel, which could be relevant to
obtaining the second order to compel. The total amount of time spent on July 25 was block billed
and is noted with an asterisk above. Therefore, the Court denies all but one-half hour on that day
as unrelated to obtaining an order to compel.
This leaves 5.3 hours related to obtaining the motion to compel.
The Court finds this amount of time reasonable. The Court notes that between July 17
and Aug. 20, 2015, Plaintiff filed two documents with the Court: a Motion for In Camera Review
of Documents and supporting declaration, both on Aug. 14, 2015. Both were related to obtaining
the Sep. 16, 2015 order to compel. Awards of attorney fees are discretionary, and are based on
reasonableness. Five hours and eighteen minutes is a reasonable amount of time to spend on the
16

See Memorandum Decision and Order Denying/Granting in Part Attorney Fees for Plaintiff, Entering a
Scheduling Order, and Denying Motions to Stay or Set another Pretrial Conference, filed Sep. 16, 2015.
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motion, the declaration, and in hearing on the motion to compel. Therefore, the Court awards
Plaintiff $1,590 in attorney fees (5.3 hours x $300/hr). Because Defendants have not sought fees,
there is nothing to apportion, and therefore nothing to offset against this award.
CONCLUSION

Based on the foregoing, Defendant's Motion to Disallow and Objection to Plaintiffs
(

Second Verified Memorandum of Fees (filed Oct. 14, 2015) is GRANTED in part. Plaintiff is
hereby awarded $1,590 in costs and fees. The additional $7,405 in costs and fees requested by
Plaintiff is DENIED.
ORDERED this 30th day of November, 2015.

L~
District Judge
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on thi6:Q~ay of November 2015, a true and
correct copy of the foregoing ORDER 61l8Ml?:NffiiG 'fli\4E was served upon opposing
counsel as follows:
Jack Gjording
Julianne Hall
Gjording & Fouser, PLLC
121 N. 9~ St., Suite 600
P.O. Box 2837
Boise, ID 83701

- - Via Facsimile

Via Personal Delivery
Via U.S. Mail
Via E-mail
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Attorney for Farmers Insurance Company
Of Idaho
Jon M. Steele
Runft & Steele Law Offices, PLLC
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Suite 400
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PEGGY CEDILLO,
Case No. CV-OC-2013-08697
Plaintiff,
MEMORANDUM DECISION AND ORDER
GRANTING SUMMARY JUDGMENT ON
COUNT III

vs.

FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

Defendant's Motion for Partial Summary Judgment (filed Oct. 16, 2015), Plaintiff's
Request for Judicial Notice (filed Nov. 5, 2015), and Plaintiff's Motion for Summary Judgment
(filed Nov. 5, 2015) with accompanying Motion to Shorten Time (filed Nov. 5, 2015) came
before the Court for oral argument on November 19, 2015.
Appearances
Jon Steele for Plaintiff
Jack Gjording and Julianne Hall for Defendant
PROCEDURAL BACKGROUND

The facts of this case have previously been set forth in orders of this Court. Facts relevant
to these motions are set forth below. This section only sets for the procedural background and
filing history of this case relevant to the present motions.

A.

Judicial Notice

Plaintiff filed a Request for Judicial Notice on Nov. 5, 2015, in which she asked the
Court to take judicial notice of certain documents filed in Empey v. Farmers Insurance Company
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of Idaho, Case No. CIV-00-0448-E-BLW filed in the United States District Court for the District
of Idaho. Empey appears to have been filed in August, 2000. 1
Defendant filed responsive briefing and an affidavit on Nov. 12, 2015. 2 Defendant argues
that judicial notice of the d~cuments at issue would be inappropriate under I.R.E. 201. 3 Plaintiff
filed reply briefing on Nov. 16, 2015, along with a supporting declaration. 4 No explanation was
given as to why it was filed outside of the time limits set forth in the civil rules, nor any request
under I.R.C.P. 6(b) or any other rule requesting the timelines be altered. Therefore, the reply
briefing and the supporting declaration are not considered by the Court. 5

B.

Cross Motions for Summary Judgment

On Oct. 16, 2015, Defendant filed a Motion for Partial Summary Judgment with
accompanying affidavit and memo. 6 Defendant asks the Court to dismiss Count III (related to the
offset clause in Plaintiffs underinsured motorist policy) on the grounds that res judicata bars the
Court from addressing this issue when it was already addressed during the arbitration, and
because the contract clearly and unambiguously provides for an offset. 7
On November 5, 2015, Plaintiff filed a cross motion for summary judgment, with
accompanying declaration and memorandum (which were also in response to Defendant's

Plaintiff's Request for Judicial Notice, filed Nov. 5, 2015, Ex. I.
Defendant's Opposition to Plaintiff's Motion to Compel and Request for Judicial Notice Re: Empey et al v.
Farmers Insurance Company ofIdaho, filed Nov. 12, 2015; Affidavit of Julianne S. Hall in Support of Defendant's
Opposition to Plaintiff's Motion to Compel and Request for Judicial Notice, filed Nov. 12, 2015.
3
Defendant's Opposition to Plaintiff's Motion to Compel and Request for Judicial Notice Re: Empey et al v.
Farmers Insurance Company ofIdaho, filed Nov. 12, 2015, pp. 6-7.
4
Reply in Support of Plaintiff's Motion to Compel and in Support of Plaintiff's Request for Judicial Notice,
filed Nov. 16, 2015; Declaration of Jon M. Steele in Support of Plaintiff's Motion to Compel and in Support of
Plaintiff's Request for Judicial Notice, filed Nov. 16, 2015.
5
Neither I.R.C.P. 7(b)(3) nor I.R.C.P. 56(c) allow for the filing of affidavits or declarations with reply briefs.
The deadlines for supporting or responding affidavits and declarations are specifically set forth in those rules, and
neither allows a declaration to be filed on the Monday before a Thursday hearing. The purpose of the timing rules is
to give the parties adequate time to respond and support their cases. See Sun Valley Potatoes, Inc. v. Rosholt,
Robertson & Tucker, 133 Idaho 1, 5,981 P.2d236, 240 (1999); Matter ofEstate ofKeeven, 126 Idaho 290,296,882
P.2d 457,463 (Ct. App. 1994). The Court has discretion to disregard untimely filings. See Cumis Ins. Soc'y, Inc. v.
Massey, 155 Idaho 942, 946, 318 P.3d 932, 936 (2014) ("This Court reviews a district court's decision to accept an
untimely filed affidavit in connection with summary judgment, and a court's decision to relieve a party from a
stipulation, for an abuse of discretion."); Arregui v. Gallegos-Main, 153 Idaho 801,805,291 P.3d 1000, 1004
~2012), reh'g denied (June 7, 2012).
Affidavit of Julianne S. Hall in Support of Defendant's Motion for Partial Summary Judgments, filed Oct.
16, 2015; Defendant's Memorandum in Support of Motion for Partial Summary Judgment, filed Oct. 16, 2015.
7
See generally Defendant's Memorandum in Support of Motion for Partial Summary Judgment, filed Oct.
16, 2015
2

MEMORANDUM DECISION AND ORDER GRANTING SUMMARY JUDGMENT ON
COUNT III
2

001127

motion for summary judgment). 8 Plaintiff argues that the issues regarding the offset clause were
not decided by the arbitrator and were preserved for this Court'.9 Plaintiff also argues that the
insurance contract unambiguously provides for certain limits of coverage without offset, or in the
alternative, the offset clause is inapplicable, or is unenforceable. 10
Plaintiff's motion for summary judgment was filed on Nov. 5, 2015, only fourteen days
before the hearing. Plaintiff filed a motion to shorten time to request the motion be heard on the
same date as Defendant's motion for summary judgment. 11 On Nov. 12, 2015, Defendant filed a
joint reply in support of its own motion and response to Plaintiff's motion (with accompanying
affidavit)1 2 in which Defendant stated they had no objection to Plaintiff's motion for summary
judgment to be heard despite the shortened time frame. Therefore, the Court granted Plaintiff's
motion to shorten time and heard the cross motions for summary judgment on the offset issue.
Plaintiff filed its reply briefing with accompanying declaration on Nov. 16, 2015. 13 There
is no provision in either I.R.C.P. 7(b)(3) or 56(c) which allows for affidavits or declarations to be
filed with reply briefs. Though the Court has shortened time to hear the Plaintiff's motion for
summary judgment, and there is a consequently compressed briefing schedule, that does not
mean all briefing rules are completely suspended. Plaintiff brought a tardy motion which
Defendant agreed to allow to be heard. However, Defendant did not allow Plaintiff the
opportunity to file additional evidentiary documents with the reply briefing. To allow Plaintiff to
do so would essentially to deprive Defendant of the opportunity to reply to such documents.

Motion for Summary Judgment Concerning Unenforceability of Offset Clause, filed Nov. 5, 2015; Brief in
Support of Motion for Summary Judgment Concerning Unenforceability of Offset Clause and in Opposition to
Defendant's Motion for Partial Summary Judgment, filed Nov. 5, 2015; Declaration of Jon M. Steele in Support of
Plaintiff's Motion for Summary Judgment Concerning Unenforceability of Offset Clause and in Oppostion [sic] to
Defendant's Motion for Summary Judgment, filed Nov. 5, 2015.
9
See generally Brief in Support of Motion for Summary Judgment Concerning Unenforceability of Offset
Clause and in Opposition to Defendant's Motion for Partial Summary Judgment, filed Nov. 5, 2015.
8

10

Id.

Motion to Shorten Time, filed Nov. 5, 2015; Declaration of Jon M. Steele in Support of Motion to Shorten
Time, filed Nov. 5, 2015.
12
Defendant Farmers Insurance Company ofldaho's Combined reply and Opposition to Plaintiff's Motion
for Summary Judgment Concerning Unforceability [sic] of Offset Clause, filed Nov. 12, 2015; Affidavit of Julianne
S. Hall in Support of Defendant's Opposition to Motion for Summary Judgment Concerning Unenforceability of
Offset Clause, filed Nov. 12, 2015.
13
Reply in Support of Plaintiff's Motion for Summary Judgment and in Opposition to Farmers' Motion for
Partial Summary Judgment, filed Nov. 16, 2015; Declaration of Jon M. Steele in Support of Plaintiff's Reply to
Defendant's Opposition to Plaintiff's Motion for Summary Judgment Concerning Unenforceability of Offset Clause,
filed Nov. 16, 2015.
11
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Therefore, the Court does not consider the November 16, declaration related to Plaintiffs motion
for summary judgment.
LEGAL STANDARDS

A.

Judicial Notice

"Judicial notice is a mechanism enabling a judge to excuse the party having the burden of
establishing a fact from producing formal proof of that fact." State v. Doe, 146 Idaho 386, 389,
195 P.3d 745, 748 (Ct. App. 2008). Rule 201 gives the Court discretion to take judicial notice of
adjudicative facts. I.RE. 201. Rule 201 requires a judicially noticed fact to "be one not subject to
reasonable dispute in that it is either (1) generally known within the territorial jurisdiction of the
trial court or (2) capable of accurate and ready determination by resort to sources whose
accuracy cannot reasonable be questioned." I.RE. 20l(b). Whether a Court may take judicial
notice of a fact is usually a question oflaw. State v. Doe, 146 Idaho at 387, 195 P.3d at 746.

B.

Summary Judgment

Summary judgment is an appropriate remedy if the nonmoving party's "pleadings,
affidavits, and discovery documents ... read in a light most favorable to the nonmoving party,
demonstrate no material issue of fact such that the moving party is entitled to a judgment as a
matter of law." Thomson v. City of Lewiston, 137 Idaho 473, 476, 50 P.3d 488, 491 (2002)
(quoting I.RC.P. 56(c)). Summary Judgment is available for a claimant, ''upon all or any part
thereof," of a claim or counterclaim, if moved at least twenty days after service of process upon
the adverse party. I.RC.P. 56(a). The court must construe the evidence liberally and draw all
reasonable inferences in favor of the nonmoving party. Hei v. Holzer, 139 Idaho 81, 84-85, 73
P.3d 94, 97-98 (2003). If the facts, with inferences favorable to the nonmoving party, are such
that reasonable persons could reach differing conclusions, summary judgment is not available.

Hayward v. Jack's Pharmacy Inc., 141 Idaho 622, 625, 115 P.3d 713, 716 (2005). "The fact that
the parties have filed cross-motions for summary judgment does not change the applicable
standard· of review, and this Court must evaluate each party's motion on its own merits."

Intermountain Forest Mgmt., Inc. v. Louisiana Pac. Corp., 136 Idaho 233,235, 31 P.3d 921,923
(2001). The Idaho Supreme Court has stated
The fact that both sides moved for summary judgment does not in itself establish
that there is no genuine issue of material fact. Our rules do not contemplate the
transformation of the court, sitting to hear a summary judgment motion, into the
trier of fact when the parties file cross-motions for summary judgment.
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COUNT III
4

001129

Montgomery v. Montgomery, 147 Idaho 1, 5, 205 P.3d 650, 654 (2009). This is especially true
''where the opposing motions seek summary judgment upon different issues or theories." State ex

rel. Kempthorne v. Blaine Cnty., 139 Idaho 348,349, 79 P.3d 707, 708 (2003).
The moving party bears the initial burden of proving the absence of a genuine issue of
material fact, and then the burden shifts to the nonmoving party to come forward with sufficient
evidence to create a genuine issue of material fact. See Sanders v. Kuna Joint School Dist., 125
Idaho 872, 874, 876 P.2d 154, 156 (1994). When the nonmoving party bears the burden of
proving an element at trial, the moving party may establish a lack of genuine issue of material
fact by establishing the lack of evidence supporting the element. Id. (concluding moving party's
burden "may be met by establishing the absence of evidence on an element that the nonmoving
party will be required to prove at trial"). "Such an absence of evidence may be established either
by an affirmative showing with the moving party's own evidence or by a review of all the
nonmoving party's evidence and the contention that such proof of an element is lacking." Id. at
fn. 2. A party opposing a motion for summary judgment "may not rest upon the mere allegations
or denials of that party's pleadings, but the party's response ... must set forth specific facts
showing that there is a genuine issue for trial." I.R.C.P. 56(e). Such evidence may consist of
affidavits or depositions, but ''the Court will consider only that material ... which is based upon
personal knowledge and which would be admissible at trial." Harris v. State, Dep 't of Health &

Welfare, 123 Idaho 295, 297-98, 847 P.2d 1156, 1158-59 (1992). If the evidence reveals no
disputed issues of material fact, then only a question of law remains on which the court may then
enter summary judgment as a matter of law. Purdy v. Farmers Ins. Co. of Idaho, 138 Idaho 443,
445, 65 P.3d 184, 186 (2003).
Regarding contract disputes at summary judgment, "[i]f the existence of the contract is
not disputed or the evidence of the contract is not conflicting and admits of but one inference, the
court may address the issue of the existence of a contract as a matter of law." Watson v. Idaho

Falls Consol. Hospitals, Inc., 111 Idaho 44, 47, 720 P.2d 632, 635 (1986). "Interpretation of
unambiguous language in a contract is a question of law.

Interpretation of an ambiguous

contract is a question of fact. Whether a contract is ambiguous is a question of law." Cannon v.

Perry, 144 Idaho 728, 731, 170 P.3d 393, 396 (2007). The Idaho Supreme Court has defined
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contractual ambiguity as "reasonably subject to conflicting interpretation." Elliott v. Darwin

Neibaur Farms, 138 Idaho 774, 779, 69 P.3d 1035, 1040 (2003).
ANALYSIS

I.

Judicial Notice

Plaintiff seeks to have the Court take judicial notice of documents filed in the Empey
case, a federal case begun in 2000. Both I.R.C.P. 201 and Idaho Code§ 9-101 address judicial
notice. The latter, "delineates eight classes of facts that are subject to judicial notice by the
courts." State v. Doe, 146 Idaho at 387, 195 P.3d at 746. The only provision in § 9-101 which
could potentially apply to the current request for judicial notice is §9-101(3) which allows courts
to take judicial notice of, "Public and private official acts of the legislative, executive and
judicial departments of this state and of the United States." This does not necessarily fit the given
situation, as Plaintiff requests the Court take judicial notice of documents filed with the Federal
Court as opposed to the acts of this court.
That being said, it is not uncommon for a Court to take judicial notice of the records in
the case currently before the Court, or even of records of previous cases. See Perry v.

Schaumann, 110 Idaho 596,599, 716 P.2d 1368, 1371 (Ct. App. 1986)("The trial court may take
judicial notice of its own records in the case before it."); State v. McKenney, 98 Idaho 551, 552,
568 P.2d 1213, 1214 (1977) ("[W]e take judicial notice of the files and records of this court ..
."). Indeed, I.R.C.P. 201(c) gives the Court discretion to take judicial notice of, "records,
exhibits, or transcripts from the court file in the same or a separate case." The difficulty the
Court faces is that Plaintiff asks the Court to take judicial notice of documents filed in a fifteen
year old federal court case. So, these are not this court's own records in the case before it. The
Court is not inclined to take judicial notice of the facts from another court case, in another
jurisdiction, involving parties other than those before it in this litigation.
The judicial notice mechanism has its limits. "A judicially noticed fact must be free from
reasonable dispute because it is either (1) generally known within the territorial jurisdiction of
the trial court or (2) capable of accurate and ready determination by resort to sources whose
accuracy cannot readily be questioned." Brazier v. Brazier, 111 Idaho 692, 700, 726 P.2d 1143,
1151 (Ct. App. 1986) overruled on other grounds by Swope v. Swope, 112 Idaho 974, 739 P.2d
273 (1987). Plaintiff would have the Court take judicial notice of a Complaint, an affidavit, a
statement of disputed facts, various motions, etc., from the Empey case. While the Court could
MEMORANDUM DECISION AND ORDER GRANTING SUMMARY JUDGMENT ON
COUNT III
6

001131

take judicial notice of the filing of such documents, the contents of the documents are not facts
which are generally known or capable of accurate and ready determination. These are documents
whose contents are disputed, and the parties who filed them are not available to the Court or jury
to test or observe their veracity during trial. Therefore, the Court will not take judicial notice of
the contents of these documents, as doing so would have the effect of establishing the facts
therein. This is inappropriate, as the facts of that case should not be established as a matter of law
in this case. While admissions could potentially be used as rebuttal or impeachment evidence, the
Court will not establish any such statements as a matter of law. Therefore the request for the
Court to take judicial notice of documents filed in the Empey case is DENIED.
II.

Cross-Motions for Summary Judgment
A.

Background

After Plaintiff was injured in the motorcycle accident that spawned this lawsuit, she filed
a claim against the insurance for the driver of the motorcycle (who is her current husband and
attorney, Jon Steele). 14 That insurance company paid her $105,000 related to her injuries. 15
During the later arbitration with Defendant Farmers, the arbitrator, "reduced the interim award
by[] $105,000 that Steele's insurance already paid to Cedillo." 16
Plaintiffs insurance policy with Defendant had uninsured motorist coverage (which
includes underinsured motorist coverage, collectively referred to as "UIM" coverage) limits of
$500,000. 17 The policy contained several provisions regarding the UIM coverage. The policy
itself contains a Part II titled "Uninsured Motorist", which contains a subpart titled,
"Exclusions." 18 This subpart states, in part, "The limit for 'each person' is the maximum for
14

Cedillo v. Farmers Ins. Co. ofIdaho, 158 Idaho 154, 345 P.3d 213, 216-17 (2015).
Id.
16
Id., 345 P.3d at 217.
17
Affidavit of Julianne S. Hall in Support of Defendant's Motion for Partial Summary Judgments, filed Oct.
15, 2015, Ex. 1. The Court notes that Ms. Hall, as defense counsel, is not the proper person to authenticate the
insurance policy. See Shea v. Kevic Corp., 156 Idaho 540, 546, 328 P.3d 520, 526 (2014). However, the parties have
not objected to the Court's review of such documents, either in writing or at oral argument. Therefore, to the extent
these documents have admissibility issues, such issues are waived. Camp v. Jiminez, 107 Idaho 878, 881, 693 P.2d
1080, 1083 (Ct. App. 1984); Naccarato v. Vil/. ofPriest River, 68 Idaho 368, 372, 195 P.2d 370,373 (1948); Tolmie
Farms, Inc. v. J.R. Simplot Co., 124 Idaho 613,617, 862 P.2d 305,309 (Ct. App. 1992) affd in part, rev'd in part,
124 Idaho 607,862 P.2d 299 (1993). See also Hilliardv. Murphy Land Co., LLC, 158 Idaho 737,351 P.3d 1195,
1198 (2015), reh'g denied (July 20, 2015), "[N]o motion is necessary to object to the admissibility of affidavits filed
in connection with a summary judgment motion and that such objections can be made at the hearing."
18
Affidavit of Julianne S. Hall in Support of Defendant's Motion for Partial Summary Judgments, filed Oct.
15, 2015, Ex. 1 (Bates Nos. 4774-76).
15
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bodily injury sustained by any person in any one occurrence. . . ." 19 Another subpart titled,

"Limits of Liability" states in part,
2. The amount of Uninsured Motorist Coverage we will pay under Additional
Definitions 3b shall be reduced by the amount of any other bodily injury
coverage available to any party held to be liable for the accident.
3. Except as provided in paragraph 2 above, if any other collectible insurance
applies to a loss covered by this part, we will pay only our share. Our share is the
proportion that our limits of liability bear to the total of all applicable limits. 20
A number of endorsements to the policy also contain language regarding UIM coverage.
Endorsement 1180A applies to UIM coverage limits.21 Endorsement Ell 79i22 contains the
language which the parties dispute. It states
Limits of Liability
'

a. Our liability under the UNDERinsured Motorist Coverage cannot exceed the
limits of the UNDERinsured Motorist Coverage Stated in this policy, and our
maximum liability under the UNDERinsured Motorist Coverage is the lesser
of:
1. The difference between the amount paid in damages to the insured
person by and for any person or organization who may be legally liable
for the bodily injury, and the limit ofUNDERinsured Motorist Coverage;
or
2. The amount of damages established but not recovered by any
agreement, settlement, or judgment with or for the person or organization
legally liable for the bodily injury. 23
Endorsement E 1179i also contains the following language:
Other Insurance

1. We will pay under this coverage only after the limits of liability under any
applicable bodily injury liability bonds or policies have been exhausted by
payment of judgments or settlements.
2. The amount ofUNDERinsured Motorist Coverage we will pay shall be reduced
19
20
21

22
23

Id.
Id.
Id.
Id.
Id.

(Bates No. 4775).
(Bates No. 4776).
(Bates No. 4790).
(Bates No. 4791).
(Bates No. 4791).
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by the amount of any other bodily injury coverage available to any party held to
be liable for the accident.
3. If any other collectible insurance applies to a loss covered by this part, we will
pay only our share. Our share is the proportion that our limits of liability bear to
the total of all applicable limits.24
The parties dispute whether it is proper to offset the $105,000 paid to Plaintiff from Steele's
insurance from the total $500,000 policy limit available to Plaintiff under Defendant's UIM
coverage.

B.

Res Judicata

The Court faces a number of preliminary issues that must be dealt with before the Court
can address the substance of the offset provisions, including whether the offset provisions were
decided by the arbitrator or whether they are enforceable in the first place. The Court begins with
the issue of res judicata (i.e. was this issue dealt with as part of binding arbitration), as it appears
to be dispositive of all issues.
Res judicata is comprised of claim preclusion (true res judicata) and issue
preclusion (collateral estoppel). Under principles of claim preclusion, a valid final
judgment rendered on the merits by a court of competent jurisdiction is an
absolute bar to a subsequent action between the same parties upon the same claim.
The three fundamental purposes served by res judicata are: First, it preserves the
acceptability of judicial dispute resolution against the corrosive disrespect that
would follow if the same matter were twice litigated to inconsistent results.
Second, it serves the public interest in protecting the courts against the burdens of
repetitious litigation; and third, it advances the private interest in repose from the
harassment of repetitive claims.

Hindmarsh v. Mock, 138 Idaho 92, 94, 57 P.3d 803, 805 (2002) (citations and quotation marks
omitted). Defendant argues claim preclusion applies because the arbitrator determined to offset
the $105,000 payment against the arbitration award, and because Plaintiff moved to confirm the
arbitrator's award without objection to the offset. 25
"For claim preclusion to bar a subsequent action there are three requirements: (1) same
parties; (2) same claim; and (3) final judgment." Taylor v. Riley, 157 Idaho 323, 330, 336 P.3d

24

25

Id. (Bates No. 4792).
Defendant's Memorandum in Support of Motion for Partial Summary Judgment, filed Oct. 16, 2015, pp. 4

-8.
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256,263 (2014), reh'g denied (Nov. 5, 2014).26 The Court has no difficulty finding that this case
involves the same parties as were present in the arbitration - this is undisputed. Further, the
L

Court fmds that the same claims are at issue. "The former adjudication concludes parties and
privies not only as to every matter offered and received to sustain or defeat the claim, but also as
to every matter which might and should have been litigated in the first suit." Id. at 331, 336 P.3d
at 264. In this case, the arbitrator made a decision to apply the offset, which is exactly the issue
now before the Court.
The fact that the disputed decision arises out of arbitration does not prevent claim
preclusion from attaching. In Gumprecht v. Doyle, the district court dismissed a claim as barred
by res judicata because it should have been brought in arbitration but was not. Gumprecht v.

Doyle, 128 Idaho 242, 243, 912 P.2d 610, 611 (1995). The Supreme Court reversed, not because
res judicata does not apply to arbitration, but instead because the particular issue in that case was
not arbitrable under Idaho statute. Id. at 244, 912 P.2d at 612. Therefore, the decision in
arbitration could stand in as a final judgment for res judicata purposes.
[A] final decision of an arbitration panel, which is not confirmed by a court, may
constitute a 'final' decision for res judicata purposes, where the parties entered
into numerous contracts providing for the mandatory arbitration of disputes and
had a full and fair opportunity to participate and litigate the pertinent issues before
the arbitration panel.
47 Am. Jur. 2d Judgments § 519. Regardless, after the arbitrator issued a decision, this Court
issued a Memorandum Decision and Order on Motions on Arbitration Award on Nov. 14, 2013,
confirming the arbitration award. The Court noted the award was confirmed with the offset of
$105,000, and there was no discussion at that time of modification related to the offset, because
the parties did not bring it up. 27 The Court later issued a judgment in Plaintiff's favor, which
discussed amounts to be paid, including amounts related to the arbitration award. 28 Therefore,
there has been a final judgment. See W. Indus. & Envtl. Servs., Inc. v. Kaldveer Associates, Inc.,
126 Idaho 541, 544, 887 P.2d 1048, 1051 (1994) ("I.C. § 7-914 clearly contemplates that once a

See also Stilwyn, Inc. v. Rokan Corp., 158 Idaho 833,353 P.3d 1067, 1073 (2015) (citing federal law, and
stating, "Claim preclusion is appropriate where: (1) the parties are identical or in privity; (2) the judgment in the
prior action was rendered by a court of competent jurisdiction; (3) there was a final judgment on the merits; and (4)
the same claim or cause of action was involved in both suits."
27
Memorandum Decision and Order on Motions on Arbitration Award, filed Nov. 14, 2013, p. 2.
28
Judgment, filed Dec. 11, 2013.
26
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judgment is entered by the court after an arbitration proceeding, that judgment is entitled to be
treated in all respects as any other judgment.").
Plaintiff makes a number of arguments why claim preclusion does not bar this Court from
addressing the offset provisions of Plaintiff's insurance policy. Primarily, Plaintiff claims she
and Defendant entered into a stipulation, prior to arbitration, reserving the issue of enforceability
of the offset clauses to the District Court. This stipulation states,
[The parties] hereby stipulate and agree that any evidence of or information
relating to the following matters be deemed inadmissible and cannot be
mentioned or commented upon either before or during the arbitration:
3. Any and all evidence, testimony, comments or documents relating to policy
limit amounts of Steele's (the underinsured motorist) insurance policy or Farmers'
UIM limits.

The parties further stipulate and agree that the following issues are not within the
arbitrator's jurisdiction:
1. Farmers' Liability under its UIM coverage;
2. Famers' Denial of medical expense coverage to Cedillo;
3. The enforceability of Farmers' setoff clause found in Endorsement El 179i. The
parties hereby preserve and reserve the issue of enforceability of the setoff clause
for determination by the District Court should Claimant wish to raise that issue,
and failure to raise the issue before the Arbitrator will not be considered a waiver.
The parties further agree that the Arbitrator has jurisdiction to apply Farmers'
setoff clause found in Endorsement El 179i in arriving at his Final Award. The
enforceability of Farmers' setoff clause found in Endorsement Ell 79i, even
though applied by the Arbitrator in arriving at the Final Award, is preserved and
reserved for determination by the District Court. The parties intend and agree that
this issue is severable despite the presumption in favor of arbitration. The parties
agree that this is an issue outside the scope of this arbitration and that the
Arbitrator has no jurisdiction to determine the enforceability of Farmers' setoff
clause. 29
Defendant, on the other hand, agrees that this stipulation exists, but argue that Plaintiff waived

First Amended Petition for Confirmation of Arbitration Award, Award of Attorney Fees, Unenforceability
of Offset Clause and Bad Faith, filed Aug. 16, 2013, Ex. C. This document

29

MEMORANDUM DECISION AND ORDER GRANTING SUMMARY JUDGMENT ON
11
COUNT III

001136

all rights thereunder. 30
Under normal circumstances, this would constitute a question of fact, and preclude entry
of summary judgment on this issue. However, "Whether claim preclusion or issue preclusion
bars relitigation between the same parties of a prior litigation is a question of law." Ticor Title

Co. v. Stanion, 144 Idaho 119, 122, 157 P.3d 613, 616 (2007). Therefore the Court must
determine as a matter of law whether the issues surrounding the offset clause are still live before
this Court.
Defendant has established all the elements of claim preclusion, yet Plaintiff has an
explanation for why claim preclusion is not applicable in this case. It would appear that the
parties attempted to arrange their situation so that the offset issue could be brought before the
District Court. It is beyond question that the parties are empowered to structure the terms and
scope of arbitration by agreement. See Moore v. Omnicare, Inc., 141 Idaho 809, 816, 118 P.3d
141, 148 (2005) ("An arbitrator's powers stem from the parties' agreement."); Bingham Cty.

Comm'n v. Interstate Elec. Co., a Div. of the L.E. Myers Co., 105 Idaho 36, 42, 665 P.2d 1046,
1052 (1983). According to the Uniform Arbitration Act, the very basis of the right to arbitrate
stems from the written agreement in which the parties agree to resolve their disputes through
arbitration. See Idaho Code § 7-901.
The difficulty with Plaintiffs argument is that the stipulation entered by the parties is not
the arbitration agreement. The agreement to arbitrate occurred much earlier, when Plaintiff
entered a contract with Defendant to obtain insurance coverage. This agreement states,
The arbitrator shall determine (1) the existence of the operator of an uninsured
motor vehicle, (2) that the insured person is legally entitled to recover damages
from the owner or operator of an uninsured motor vehicle, and (3) the amount of
payment under this part as determined by this policy or any other applicable
policy. 31
This is the actual language from the agreement to arbitrate, and this language clearly and
unambiguously states the scope of the arbitration. Under this language, the arbitrator was to
decide the amount of payment (as opposed to the amount of damages), which necessarily
Defendant's Answer to Plaintiff's First Amended Petition for Confirmation of Arbitration Award, Award
of Attorney Fees, Unenforceability of Offset Clause and bad Faith and Demand for Jury Trial, filed Sep. 9, 2013, ~
16.
31
Affidavit of Julianne S. Hall in Support of Defendant's Motion for Partial Summary Judgments, filed Oct.
16, 2015, Ex. 1 (Bates No. 4776).
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includes whether an offset must be applied or not. The parties cannot avoid an issue specifically
reserved for arbitration in the original arbitration agreement by making a stipulation after the fact
limiting the scope of arbitration. "Matters submitted for arbitration are relevant to determining
the scope of an arbitrator's power and must be considered along with the original agreement to
arbitrate." Moore, 141 Idaho at 816, 118 P.3d at 148 (emphasis added). Agreements to arbitrate

are construed broadly, see id., and this clause is no different in its expansive reach. See also
PoolRe Ins. Corp. v. Organizational Strategies, Inc., 783 F.3d 256, 262-63 (5th Cir. 2015);
Pennzoil Exploration & Prod. Co. v. Ramco Energy Ltd., 139 F.3d 1061, 1067 (5th Cir. 1998).

Idaho has, "a strong public policy which favors arbitration." Mason v. State Farm Mut.
Auto. Ins. Co., 145 Idaho 197, 201, 177 P.3d 944, 948 (2007). This public policy is so strong

that, "A court reviewing an arbitration clause will order arbitration unless it may be said with
positive assurance that the arbitration clause is not susceptible of an interpretation that covers the
asserted dispute. Doubts are to be resolved in favor of coverage." Wattenbarger v. A.G. Edwards
& Sons, Inc., 150 Idaho 308, 315, 246 P.3d 961, 968 (2010) (quotation marks omitted). Thus,

once there is an arbitration agreement in place, Idaho's public policy in favor of arbitration
would limit the parties' ability to, after the fact, stipulate or otherwise agree to a modification in
the scope of the arbitrator's powers. Further, general common law principles prevent parties
from willy-nilly modifying the terms of their prior agreements. "[G]eneral principles of contract
law require that a contract modification, like the formation of any contract, must be supported by
valid consideration. It is well established that a promise to do, or the doing of, what one is
already bound by contract to do, is not valid consideration." Great Plains Equip., Inc. v. Nw.
Pipeline Corp., 132 Idaho 754, 769, 979 P.2d 627, 642 (1999) (quotation marks and citations

omitted). Here, there is no evidence of additional consideration. Defendant did not agree to do
something that it was not legally bound to do, and so does not create further consideration for the
stipulation. See Dashnea v. Panhandle Lumber Co., 57 Idaho 232, 64 P.2d 390, 393 (1937).
Instead, the parties were attempting to limit the scope of the arbitrator's power, which they
cannot do through stipulation or contract absent additional consideration. That does not exist
here.
Based on this, the Stipulation is a void attempt to limit the scope of the arbitration, and
does not operate as a basis for barring the application of res judicata. The next question then is
was the offset actually decided, or did the arbitrator simply just go along with the language of the
MEMORANDUM DECISION AND ORDER GRANTING SUMMARY JUDGMENT ON
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stipulation? In other words, did the arbitrator make a substantive decision, or just parrot the
words of the stipulation? The stipulation does not actually require the arbitrator to apply the
offset; instead it simply gives the arbitrator power to do so, and then allegedly permits the parties
bring that issue before the District Court after the fact. Thus, the arbitrator still had to make a
determination as to whether to apply the offset. The arbitrator, in making his final award, cited to
the provisions of the stipulation, and still determined that the offset should be applied. 32 Indeed,
the language of the arbitrator's final award shows that he did not view the offset as mandatory,
but instead gave significant thought to its application. While discussing the issue of prejudgment
interest, the arbitrator stated:
The policy of insurance at issue in the setoff clause provides that the amount
owed to Claimant under the UIM coverage is the amount of damages established
but not otherwise recovered from the person legally liable for the bodily injury.
Thus, logic dictates that the determination of the amounts due and owing to
Claimant under the UIM coverage for the purpose of computing prejudgment
interest, are any amounts that accrue over and above the payments of $105,000
that were made by the insurer for Mr. Steele. 33
What this also tells the Court is that though the parties stipulated they would refrain from arguing
the offset provisions, they still argued the offset provisions before the Arbitrator. Thus, even
though the Arbitrator was to refrain from making a binding decision, he still made a decision.
Since the Court finds that the stipulation of the parties is void as an attempt to limit the scope of
an existing arbitration agreement, the Court is left with the Arbitrator's decision, which was a
valid decision in light of argument and evidence presented. Therefore, all of the elements of res
judicata have been established, and Plaintiff is barred from raising the issue of the offset clause
before this Court. The Arbitrator determined the offset applies, and the amount of the offset.
Therefore, that matter is concluded.
The Court further notes that the offset issue is not appropriate to be raised at this late
date. The process for modifying an arbitrator's award is set forth in Idaho Code § 7-912, which
states the grounds for vacating or modifying an award. One of these grounds is that, ''the
arbitrators exceeded their powers." Idaho Code§ 7-912(a)(3). Plaintiff has brought this present
Brief in Support of Motion for Summary Judgment Concerning Unenforceability of Offset Clause and in
Opposition to Defendant's Motion for Partial Summary Judgment, filed Nov. 5, 2015, pp. 6- 7.
33
First Amended Petition for Confirmation of Arbitration Award, Award of Attorney Fees, Unenforceability
of Offset Clause and Bad Faith, filed Aug. 16, 2013, Ex. E (p. 11).
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case as an attempt to do multiple things at once, including confirming the arbitration award, and
seeking damages for alleged bad faith and breaches of contract related to the offset clause.
However, Plaintiff could easily have addressed the offset clause at the same time Plaintiff
addressed confirmation by arguing that the Arbitrator exceeded his powers in applying the
clause. As stated in Idaho Code § 7-916, "an application to the court under this act shall be by
motion and shall be heard in the manner and upon the notice provided by law or rule of court for
the making and hearing of motions." Despite this, Plaintiff has attempted to join an application
under the Uniform Arbitration Act (i.e. seeking confirmation) with a standard lawsuit, which is
begun by a pleading. See I.R.C.P. 3(a). The Court is not convinced this is proper. See Carroll v.
MBNA Am. Bank, 148 Idaho 261,268,220 P.3d 1080, 1087 (2009) ("An action under section 7-

912 is to. be presented and decided as a motion. LC. § 7-916. Here, despite the fact that the
motion was improperly presented as a complaint for injunctive relief, in any civil case, a
mislabeled claim may be treated according to its substance.").
It makes little sense as a matter of judicial economy, and perhaps is impermissible under
the Uniform Arbitration Act, to address the offset issue as a separate cause of action when it
could clearly be addressed as part of the confirmation proceedings. As stated above, everything
that should have been litigated originally is barred later. Taylor v. Riley, 157 Idaho at 331, 336
P.3d at 264. Despite the improper combining of the arbitration related motions with Plaintiffs
remaining causes of action, the issue of offset should have been addressed as part of the
confirmation. Failure to address it then creates an unnecessary burden on the court, and
potentially on a jury, because the issue should have been addressed earlier. Res judicata bars
relitigation of the offset clause issues.
Based on these findings, the Court GRANTS Defendant's partial motion for summary
judgment and DENIES Plaintiffs motion for summary judgment.
CONCLUSION

Based on the foregoing,
1. Plaintiffs Request for Judicial Notice (filed Nov. 5, 2015) is DENIED.

2. Plaintiffs Motion to Shorten Time (filed Nov. 5, 2015) is GRANTED.
3. Plaintiff's Motion for Summary Judgment (filed Nov. 5, 2015) is DENIED.
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4. Defendant's Motion for Partial Summary Judgment (filed Oct. 16, 2015) is GRANTED
and Plaintiff's Count III in the First Amended Petition will be dismissed in a separate
judgment.

,,., ~

ORDERED this .!JX_ day of November, 2015.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PEGGY CEDILLO,
Case No. CV-OC-2013-08697
Plaintiff,
JUDGMENT

vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

JUDGMENT IS ENTERED AS FOLLOWS:
1. Count III in the First Amended Petition is dismissed with prejudice.
2. Plaintiff takes $0 against Defendant with regard to such claim.
Dated this~la°; ofNovember, 2015.

Lynn~
District Judge
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO,
Plaintiff,
v.

FARMERS INSURANCE COMPANY OF
IDAHO,

Case No. CV-OC-2013-08697

DEFEND.ANT'S MOTION FOR
SUMMARY JUDGMENT

Defendant.
Defendant, Farmers Insurance Company of Idaho ("Defendant" 9r "Farme:i:s"), by
and through its undersigned counsel of reco:rd, Gjording Fouser, PLLC, hereby moves this

Court for a summary judgment.
This motion is ma.de pursuant to Idaho Rule of Civil Procedure 56, and is supported

by a memorandum and affidavit of counsel filed contemporaneously herewith.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO,
Case No. CV-OC-2013-08697

Plaintiff,
V.

FARMERS INSURANCE COMPANY OF
IDAHO,

DEFENDANT'S MEMORANDUM IN
SUPPORT OF MOTION FOR SUMMARY
JUDGMENT

,._/,

Defendant.

Defendant Farmers Insurance Company of Idaho ("Farmers"), by and through its
attorney of record, Gjording Fouser, PLLC, submits this memorandum in support of its
Motion for Summary Judgment.

I.

STATEMENT OF FACTS

On May 25, 2008, Peggy Cedillo was injured while riding as a passenger on Jon
Steele's motorcycle.

Cedillo v. Farmers Ins. Co., 345 P.3d 213, 216 (Idaho 2015). The

motorcycle drifted to the right and hit a concrete barrier. Cedillo, 345 P.3d at 216. Cedillo
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had an insurance policy with Farmers.

See Exhibit H to Affidavit of Counsel. That

insurance contract obligated Farmers to compensate Cedillo for damages from an
underinsured motorist ("UIM"). Id. Steele had his own insurance with $100,000 in bodily
injury coverage and $5,000 in medical payment coverage. Cedillo, 345 P.3d at 216. On July
28, 2009, Cedillo sent Farmers a letter stating that she had settled her claim against Steele
for his policy limits of $105,000.00. See Exhibit A to Affidavit of Ron Ramsey. Her letter
then demanded
her policy limits of $500,000 and asked that the claim be resolved in 30
\
days. Id.

At that time, Plaintiff's medical expenses totaled $53,048.62.

Id. Farmers

requested Plaintiff provide a release allowing Farmers to obtain prior medical records. See
I

Exhibit E to Affidavit of Ron Ramsey. Plaintiff returned the medical release, but expressly
limited it to post-accident records. See Exhibit B to Affidavit of Ron Ramsey.

On August

25, 2009, Farmers sent Cedillo a check for $25,000 with a letter that stated the check was
Farmers' valuation of her UIM claim (i.e., $130,000). See Exhibit C to Affidavit of Ron
Ramsey. Importantly, Farmers expressly noted in its letter to Plaintiff on August 25, 2009,
that it had no information as to a claimed wage loss, either past or future and that no wage
loss was included in the evaluation. Id. Farmers invited Plaintiff to provide any additional
information at this point. Id.
Nothing further was heard from Plaintiff until March 30, 2010 when she sent a
letter to inform Ron Ramsey that she continued to have headaches, neck pain and tingling
in her arm and fingers. See Exhibit D to Affidavit of Ron Ramsey. She suggested that Dr.
Little had recommended a surgical procedure, a bilateral occipital neurectomy that would
cost approximately $25,000. Id. There was no mention of any wage loss claim, eithe·r past
or future at this point. Id. On March 30, 2010, she demanded the remainder of her UIM
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policy benefits of _"$485,000" plus interest on or before April 15, 2010. 1 Id.
On April 14, 2010, Ron Ramsey wrote a letter to Plaintiff acknowledging her March
30, 2010 letter. Se.e Exhibit E to Affidavit of Ron Ramsey.

He noted that no medical

records were included with Plaintiffs letter, and stated that he would use the previously
provided medical release to obtain any new post-accident treatment records.

Id.

Ron

Ramsey again reiterated the need for medical records for five years before the subject
accident. Id.
On May 7, 2010, Ron Ramsey wrote a letter to Plaintiff indicating that Dr. Little's
records had had been obtained and there was no documentation related to Plaintiffs
claimed need for future surgery in his records. See Exhibit M to Affidavit of Ron Ramsey.
Mr. Ramsey asked Plaintiff to submit additional documentation, if she had any for
evaluation.

Id. Also, Mr. Ramsey reiterated his request for a records release for pre-

accident medical records, as well as a list of providers Plaintiff treated with both before and
after the accident. Id.
On July 2, 2010, Plaintiff returned an executed release that was not limited to just
records for her treatment following the subject accident. See Exhibit F to Affidavit of Ron
Ramsey. On July 16, 2010 Ron Ramsey again asked for a list of providers from Plaintiff.

See Exhibit G to Affidavit of Ron Ramsey. On September 3, 2010, Plaintiff made another
demand stating that her total damages "far exceed the policy limits of $500,000, and
medical coverage of $10,000 and the amounts paid by Progressive ($105,000)." See Exhibit
H to Affidavit of Ron Ramsey. In other words, on September 30, 2010, Plaintiff asserted
1 Of note, Plaintiff's request did not take into account the offset of $105,000 and her
subtraction was incorrect (she only subtracted $15,000 instead of the amount paid of
$25,000). Said differently, the amount of benefits remaining on the policy was $370,000,
not $485,000.
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her accident damages were in excess of $615,000.00.

Id.

In her correspondence, she

provided updated medical bills of $56,018.22 and a list of her prior healthcare providers.

Id. She again alleged future medical bills of $25,000. Id. She also raised the issue of past
lost wages for the first time and provided one page of her tax return for years 2004-2009.

Id. While alleging she had prior wage loss and suggesting future wage loss for 2010,
Plaintiff did not articulate a value or an amount of wage loss damages.

Id. Plaintiff

claimed she was a top performing real estate agent, but as of September 3, 2010 she alleged
that she has not returned to her pre-crash income level. Id She further alleged that this
loss was the result of her "inability to carry on my real estate business at the pre-crash
level of intensity." Id.

In response, on September 24, 2010, Mr. Ramsey requested Ms. Cedillo's complete
tax returns (as opposed to the one page except provided). See Exhibit I to Affidavit of Ron
Ramsey. He also followed up on Plaintiffs claim for future medical expense of $25,000
indicating that as September 24, 2010, Farmers had not received any records or provider's
opinions in support of Plaintiffs allegations about the need for future medical care. Id.
On May 5, 2011, following the independent evaluation by Dr. Wilson, Mr. Ramsey
sent Mr. Steele a letter stating that Farmers evaluated Ms. Cedillo's claim and concluded
that it did not exceed $130,000. See Exhibit L to Affidavit of Ron Ramsey. Specifically, Mr.
Ramsey explaining that Dr. Wilson had concluded that Plaintiffs C7-Tl herniation and
subsequent surgery was more likely than not an aggravated pre-existing condition and that
the injury was only 50% related to the subject accident. Id Mr. Ramsey, on May 5, 2011,
explained to Plaintiff that the review of Plaintiffs medical records do not indicate any longterm physical reason why Ms. Cedillo could not perform her occupation as a real estate
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agent. Id. Mr. Ramsey also raised the issue of the 2008 economic downturn, which greatly
impacted the real estate market in Boise, as a likely cause of Plaintiff's alleged loss of
income, as opposed to her alleged inability to work as a real estate agent. Id.
In 2012, Plaintiff's injuries continued to evolve. She had both a second cervical
surgery, a C5-C6 discectomy and fusion in 2012. She also had a shoulder surgery, a right
shoulder injury with surgery in 2012 for a labrum and rotator cuff tear. As a result of these
surgeries, Plaintiff incurring additional medical expenses and the new records and expert
opinions which were produced, Farmers re-evaluated the claim and paid an additional
$155,000 prior to the arbitration on October 18, 2012. Prior to Arbitrator's decision, Ms.
Cedillo had received $285,000 to compensate her for her alleged injuries caused by Mr.
Steele's negligent operation of his motorcycle on May 25, 2008.

II.

STANDARD OF REVIEW

Rule 56 of the Idaho Rules of Civil Procedure sets out the standard for bringing a
motion for summary judgment. Rule 56(b) permits a party against whom relief is sought to
move, with or without supporting affidavits, for summary judgment on all or part of a
claim. Id.

Rule 56(c) states that if the pleadings, depositions, and admissions on file,

together with any affidavits show that there is no genuine issue as to any material fact,
then the moving party is entitled to judgment as a matter oflaw. Id.
Rule 56 mandates the entry of summary judgment against a party who fails to make
a showing sufficient to establish the existence of an element essential to that party's case,
and on which that party will bear the burden of proof at trial. See Celotex Corp. v. Catreet,
477 U.S. 317, 91 L.Ed. 265, 106 S. Ct. 2548 (1986). In other words, when a motion for
summary judgment is properly made and supported, an opposing party may not rest upon
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the mere allegations or denials of that party's own pleadings, but rather her response must
set forth specific facts showing that there is a genuine issue for trial. If the party does not
so respond, summary judgment, if appropriate, shall be entered against the party. See R.
Civ. P. 56(e).
III.

ARGUMENT

Ms. Cedillo has asserted claims against Farmers for bad faith. Plaintiff alleges that
Farmers' intentional and unreasonably denied or withheld payment of the claims arising
out of the occurrence of the crash and arising out of the handling and adjusting the claims
related thereto under the Farmers UIM contract. Plaintiff's First Amended Petition for

Confirmation of Arbitration Award, Award of Attorney Fees, Unenforceability of Offset
Clause and Bad Faith, , 50. However, Farmers had no duty to negotiate or tender a UIM
settlement offer on a fairly debatable claim.
Bad faith is a common law cause of action in tort first recognized in Idaho in White

v. Uniguard Mut. Ins. Co., 112 Idaho 94, 730 P.2d 1014 (1986). In White, the Supreme
Court held that "there exists a common law tort action, distinct from an action on the
contract, for an insurer's bad faith in settling first party claims of its insured." Id. This
occurs "when an insurer intentionally and unreasonably denies or delays payment of a
claim." Id,· See also Selkirk Seed Co. v. State Insurance Fund, 135 Idaho 649, 22 P.3d 1028
(2000). The Court also explained that "the mere failure to immediately settle what later
proves to be a valid claim does not of itself establish 'bad faith.'"

Id at 100, 1020.

Moreover, "[a]n insurer does not act in bad faith when it challenges the validity of a 'fairly
debatable' claim, or when its delay results from honest mistakes.'' Id. "Good faith and fair
dealing with an insured does· not include the payment of sums that are reasonably in
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dispute, but only the payment of legitimate damages." Anderson v. Farmers Ins. Co. of

Idaho, 130 Idaho 755, 759, 947 P.2d 1003, 1007 (1997).
In order to prevail on a bad faith claim, the insured must prove (1) the insurer
intentionally and unreasonably denied or withheld payment; (2) the claim was not fairly
debatable; (3) that the denial or failure to pay was not the result of a good faith mistake;
and (4) the resulting harm is not fully compensable by contract damages. Lakeland True

Value Hardware, LLC v. The Hartford Ins. Co., 153 Idaho 716, 721, 291 P.3d 399, 404
(2012). Even at the summary judgment stage, the burden of proof is on the insured (i.e.,
Ms. Cedillo) to prove her claim was not fairly debatable, even at the summary judgment
stage. Robinson v. State Farm Mut. Auto Ins. Co., 137 Idaho 173, 177, 45 P. 2d 829, 833
(2002).
A claim is fairly debatable if, at the time the claim was under consideration, "there
existed a legitimate question or difference of opinion over the eligibility, amount or value of
the claim." Robinson, supra at 177-178, 833-834. "When a claim is fairly debatable, the
insurer is entitled to dispute the claim and will not be deemed liable for failure to pay the
claim." McGilvray v. Farmers New World Life Ins. Co., 136 Idaho 39, 45, 28 P.3d 380, 386
(2001).
The Idaho Supreme Court has addressed the fairly debatable issue in five cases and
the Idaho Court of Appeals has addressed the issue in one case. In five of those six cases,
the Idaho Appellate Courts have held that the insured's claim was fairly debatable and
thus, no viable bad faith action arose. See Lakeland True Hardware, LLC v. Hartford, 153
Idaho 716, 291 P.3d 399 (2012) (plaintiff failed to provide evidence ~hat its claim was not
fairly debatable.); Robinson v. State Farm, 137 Idaho 173, 45 P.3d 829 (2002) (burden is on
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plaintiff to show the claim is not fairly debatable); Jacobson v. State Farm, 136 Idaho 171,
'-

30 P.3d 949 (2001); Roper v. State Farm, 131 Idaho 459, 958 P.2d 1145 (1998) (investigation
by the insurance company as to causation between the medical condition and the accident
does not create a claim for bad faith); Anderson v. Farmers Ins. Co. ofIdaho, 130 Idaho 755,
947 P.2d 1003 (1997) (claim was fairly debatable because the carrier consistently
~

maintained that plaintiffs remaining medical bills and general damages were in dispute
and that the accident was not a significant factor in causing plaintiffs medical problems);
Greene v. Truck Ins. Exchange, 114 Idaho 63, 753 P.2d 274 (Ct. App. 1988) (bad faith claim

was not viable because the insurance company performed tasks imposed on it by the policy;
it acknowledged, investigated, and· offered payment based on its investigation). 2

The·

United States District Court for the District of Idaho also had an occasion to address the
"fairly debatable" issue in Rice v. Union Central Life Ins. Co., 2006 U.S. Dist. LEXIS 88612
(D.Idaho, Dec. 6, 2006). In Rice, the court found that conflicting medical evidence could
only lead to one conclusion - the claim is fairly debatable. Id. at *17.
IV.

FAIRLY DEBATABLE DAMAGES

In this case the policy requires that in the event of an accident, a person claiming
coverage qf this policy must:
1. Cooperate with us and assist us in any matter concerning a claim or suit,

3. Submit to physical examinations at our expense by doctors we select as often
as we may reasonably re.quire,
Notably, Lucas v. State Farm, 131 Idaho 674,963 P.2d 357 (1998) is the only Idaho appellate-level
case where the insured raised sufficient evidence to defeat an insurer's summary judgment motion
on whether the claim was fairly debatable. In Lucas, however, the claim was made under the
policy's MPC coverage, not the policy's UIM benefits.

2
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4. Authori~e. us to obtain medical and other records and,
5. Submit any written proofs of loss we require.

See Exhibit H of Affidavit of Counsel, p. 4. Recently, the Idaho Supreme Court highlighted
the obligation of the insured to provide information to the insurer so that the insurer could
evaluate whether the claims asserted were properly payable in the context of a bad faith
claim. Lakeland True Value Hardware, LLC v. The Hartford Fire Ins. Co., 153 Idaho 716,
722, 291 r,3d 399, 405 (2012). In Lakeland True Value Hardware, the court noted that a
review of the record reveals that Hartford repeatedly requested information from Lakeland
relating to both Lakeland's business personal property claim and its claim for lost business
income, which information was not provided prior to the lawsuit. Lakeland True Value

Hardware, LLC v, 153 Idaho at 722, 291 P.3d at 405. The Lakeland True Value Hardware
court further stated that the record further reveals that the delay in payment of Lakeland's
claims was directly related to the absence of the requested information. Id. It was also
noted that the district court's observation as to the constantly changing claims advanced by
Lakeland reflects the reasonableness of Hartford's requests for information. Id. The Court
held that indeed, the varying demands demonstrate the necessity for Lakeland to fulfill its
obligation to provide necessary information so that Hartford could evaluate whether the
claims were properly payable. Id.
In this case, when Farmers notified Ms. Cedillo of its eval~ation, it indicated on
numerous occasions it was willing to review additional information not included in her
original claim proposal. As discussed herein, Ms. Cedillo continuously did not provide
Farmers with the necessary information and/or produce documents in a prompt manner
with regard to her medical providers and her wage loss claim to allow for Farmers
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I,

evaluation.
Here, Ms. Cedillo cannot meet her burden of proof and demonstrate that her claim
was not fairly debatable. As discussed in greater detail below, there was medical evidence
of pre-existing injuries to Ms. Cedillo's shoulder and neck - the same injuries she alleged
were caused by the accident.

In addition, it was questionable whether Ms. Cedillo's

shoulder and neck issues after the accident were solely related to the accident or were an
exacerbation of pre-existing conditions. As demonstrated in the record, legitimate questions
and differences of opinion existed over the causation and effect of the alleged injuries on
Ms. Cedillo and, thus, the resulting value of her claim. In fact, Plaintiff's own expert,
Irving "Buddy" Paul admits "some specific decisions could be characterized as fairly
debatable." See Exhibit G to Affidavit of Counsel, Mr. Irving's Report, dated November 9,
2015.
Since the cause of her shoulder and neck injuries and need for surgery being
proximately caused by the accident were fairly debatable, it rendered the value of her claim
as fairly debatable, even if a jury or finder of fact later determines that the injuries and
subsequent surgery were related to the accident.

As explained by the Idaho Supreme

Court, "the mere failure to immediately settle what later proves to be a valid claim does not
of itself establish 'bad faith."'· White v. Unigard Mut. Ins. Co., 112 Idaho 94, 100, 730 P.2d
1014, 1020 (1986). ·since it was fairly debatable whether Ms. Cedillo's injuries were
causally related to the accident, Farmers is entitled to summary judgment on Ms. Cedillo's
bad faith claim.
A. Plaintiff's C7-Tl Injury and Surgery
In this case, the records and testimony clearly demonstrate Plaintiff's claimed C7-Tl
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injury and alleged need for surgery proximately caused by the subject accident were fairly
debatable. Dr. Wilson noted in his April 19, 2011 report, following her rear-end accident of
2001, Plaintiff experienced neck, right shoulder and radicular arm pain and paresthesias in
a distribution suggestive of CB nerve root irritation, likely secondary to her subsequently
diagnosed right C7-Tl intervertebral disc herniation.
Affidavit, Dr. Wilson's April 19, 2011 Report.

See Exhibit A to Dr. Wilson's

As Dr. Wilson also noted, Plaintiff was

continuing to treat for neck pain with Dr. Price in 2008 as late as ten days prior to the
subject motorcycle accident. Id.

Specifically, in 2008, prior to the subject accident, Dr.

Price was treating Plaintiff for paracervical thoracic muscular pain, paracervical thoracic
muscular tightness, pain in her trapezius ridge area and pain in her right levator scapular
area. See Exhibit B to Affidavit of Counsel, Deposition Transcript of David Price, D.C.,
dated October 16, 2012, pp. 26-36.
Importantly, Dr. Price determined that Ms. Cedillo would have residuals following
her 2001 accident in the cervical region.

Specifically, Dr. Price determined residual

tightness in the suboccipital region and episodes of symptomatic and functional regression
in the cervical spine area resulting from the 2001 motor vehicle accident. See Exhibit C to
Affidavit of Counsel, Deposition Transcript of David Price, D.C., dated October 23, 2012, pp.
13-16. ·
Dr. Wilson then opined that it is more likely than not that the right C7-Tl
intervertebral disk herniation for which Dr. Little performed an ACDF for right C8
.
.
radiculopathy was a preexisting condition, although possibly aggravated as a result of the
motor accident. See Exhibit A to Dr. Wilson's Affidavit, Dr. Wilson's April 19, 2011 Report.
Of significance, Dr. Wilson also noted that in spite of her complaints of mild right
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arm paresthesias Dr. Little did not document a focal neurologic deficit and that following
successful C7-Tl fusion she has continued to experience headaches, right-sided neck and
trapezius muscle pain, essentially unchanged from her preoperative status and is also
experiencing right hand paresthesais. Id. If her right C7-Tl intervertebral disk extrusions
were the result of injuries sustained on May 25, 2008, her right-sided neck and
scapulothoracic pain as well as her right hand paresthesias should have resolved, following
successful CB nerve root decompression and fusion. Id. Dr. Wilson further opined that he
agreed with Dr. Little's opinion that her persistency symptoms are on a myofascial basis,
which are primarily a reflection of intercurrent life stresses. Id.
Dr. Wilson apportioned the necessity of her C7-Tl ACDF as being 50% related to her
motorcycle accident of May 25, 2008 and 50% related to the pre-existing cervical spine
disease. Id.
Even Plaintiffs own treating provider, after being made aware of Plaintiffs prior
history and medical records, Dr. Little testified that in a circumstance where a person has
symptoms that are substantially similar preceding the trauma and -- but after a traumatic
event they were worse and went into a period where there was no waxing and waning but
constant, so more severe and more persistent, "I think it would be reasonable to conclude
that the accident aggravated it." See Exhibit A to Affidavit of Counsel, Transcript of Dr.
Little at Arbitration, p. 62. See generally Transcript of Dr. Little at Arbitration, p. 51-62.
Dr. Little continued and opined "I do think that it would be difficult to say that it [the
motorcycle accident] was solely responsible."

See Exhibit A to Affidavit of Counsel,

Transcript of Dr. Little at Arbitration, p. 62.
In sum, based on the evidence in the record, the cause of her C7-Tl neck injury and
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need for surgery being wholly proximately caused by the accident was fairly debatable, and
accordingly, this rendered the value of her claim as fairly debatable.

B. Plaintiffs Shoulder Injury and Surgery
With regard to Plaintiffs 2012 shoulder surgery, it is important to note that in 2002,
Dr. Goodwin diagnosed Plaintiff with rotator cuff tendinitis and rotator cuff impingement,
right shoulder labral tear and a paralabral cyst. See Exhibit D, Transcript of Dr. Goodwin
at Arbitration, dated November 16, 2012, p. 7, 11. 15-21. In comparing Plaintiffs 2002 and
2012 labral tear and rotator cuff problems or impingement, the findings at the 2012 surgery
were in' the same location on the labrum and the rotator cuff, but slightly more advanced.

See Exhibit D, Transcript of Dr. Goodwin at Arbitration, dated November 16, 2012, dated
November 16, 2012, p. 11 - 12.
The cause of Plaintiffs shoulder injury was always fairly debatable.

In fact,

Plaintiffs treating shoulder surgeon, Dr. Goodwin, wasn't even certain that motorcycle
accident was the sole cause of the shoulder injury he repaired in 2012.

Dr. Goodwin

testified as follows:
12
13
14
15
16
17
18
19
20
21
22
23

Can you still say within a reasonable degree
of medical certainty that the motorcycle was -- start
narrow -- the sole cause of the injury that you repaired
in the surgery?
A. It certainly raises a question in my mind.
Because she was being treated for issues at the back of
her shoulder before the motorcycle accident. So I have,
I guess, some -- some doubts.
Q. Can we say, based on that, that -- that what
you were treating may have been an aggravation of a
pre-existing condition?
A. It could have been.

See Exhibit D, Transcript of Dr. Goodwin at Arbitration, dated November 16, p. 47. Dr.
Goodwin also opined that weight lifting can cause a torn labrum. See Exhibit D, Transcript
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of Dr. Goodwin at Arbitration, dated November 16, 2012, p. 53, ll. 5-7. Dr. Goodwin also
acknowledged that Plaintiffs weight lifting could have played into her shoulder condition
following the accident. Id. at p. 56, ll. 15-25. Dr. Goodwin further testified as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19

Q. And, in fact, if what we're going to do is
say that the problems that she was having right before
the accident and immediately following the accident were
actually neck problems, latent or not -- we don't know
if there was shoulder problems involved in that as well,
but we do know she was having shoulder difficulties in
January of 2010 -- isn't it fair to say that it's
possible that the weight training actually caused the
labrum tear that you ultimately did surgery on?
A. It's possible.
Q. Can you say to within a reasonable degree of
medical certainty -- now knowing that she had the
pretreatment or the history before the accident and now
knowing that she had these difficulties with weight
lifting several years after the accident before you had
your surgery, can you say to within a reasonable degree
of medical certainty now that the motorcycle was the
sole and only cause of what you did the repair to?
A. I cannot.

Id. at 57.
Dr. Williams' report also indicates that causation and reported findings of Dr. Price
and Dr. Bates demonstrates that Plaintiffs shoulder claim was fairly debatable.

See

Exhibit A of Affidavit of Dr. Williams.
In sum, based on the evidence in the record, the cause of her shoulder injury and
need for surgery being wholly proximately caused by the accident was fairly debatable, and
accordingly, this rendered the value of her claim as fairly debatable.
C. C5-C6 Surgery
Dr. Little, again Plaintiffs treating provider, also agreed that her 2012 C5-C6 neck
surgery confirmed that Plaintiff had a long-standing pre-existing C5-C6 spondylosis. See
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Exhibit A to Affidavit of Counsel, Transcript of Dr. Little at Arbitration, dated October 24,
2012, p. 63-65. Dr. Little explained that spondylosis was a progressive or degenerative
disease. Id. at p. 63. Specifically, Dr. Little testified as follows:
3 Q. Fair enough. Thank you, Doctor. Let's take
4 a look now at C5-C6, the second surgery.
A Yes.
5
6
Q. You'd agree that the C5-C6 disk problem was
7 not a herniation?
8
A Correct.
9'
Q. That it was spondylosis?
10
A Yes.
11
Q. And that was -- the spondylosis was the
12 reason for the surgery, to take care of the spondylosis?
A It was to address the impingement of the
13
14 nerve that was creating the pain, and the impingement of
15 the nerve came from the process of spondylosis.
16 (Witness nods head.)
17
Q. Okay. And you'd agree, after having looked
18 at the MRI that was done in 2000, that Peggy Cedillo had
19 pre-existing spondylosis at the C5-C6 area?
A She did.
20
21
Q. And she also had pre-existing bone spurring?
A Yes.
22
Q. Spondylosis is a -- a progressive disease,
23
24 correct?
25
A It is.
Q. And does that -- if you have spondylosis, it
1
2 will progress and get worse naturally, correct?
A Yes.
3
4
Q. So you would expect that over the eight-year
5 period between the 2000 MRI and the time of the ·
6 motorcycle accident, that Ms. Cedilla's spondylosis had
7 probably worsened?
A Probably.
8
Q. Okay. The reason you can't say for certainty
9
10 is because there's no film in there that lets us see
11 it -12
A Right.
Q. -- correct?
13
14
You'd agree, Dr. Little, do you not, that
15 your findings on -- the findings on the 2008 MRI are
16 consistent with a longer-standing degenerative process?
A I'm sorry. Did you say "2008"?
17
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18
Q. 2008, correct.
19
A. The -20
Q. At the C5-C6 level.
21
A. Yes.
Q. Okay. And when we're talking about long
22
23 standing, again, we're talking about it existed before
24 the motorcycle accident, correct?
A. Yes.
25
1
Q. And would you agree that your operative
2 findings were consistent with a long-standing
3 pre-existing C5-C6 spondylosis?
4
A. Yes.
5
Q. And, again, your opinion that the motorcycle
6 accident caused the pre-existing disease, spondylosis,
7 to become symptomatic is based on your understanding
8 that it was asymptomatic prior to the motorcycle
9 accident?
10
A. Yes.

See Exhibit A to Affidavit of Counsel, Transcript of Dr. Little at Arbitration, dated October
24, 2012, p. 63-65. Moreover, Dr. Little even went so far as to agree that is even if she
hadn't had the trauma of the motorcycle accident, she may have been in need of surgery by
2011 if her spondylosis symptoms evolved. Id. at p. 73, 11. 3-8.
A review of Dr. Wilson's October 2, 2012 Report also demonstrates he agrees with
Dr. Little. See Exhibit B to Affidavit of Dr. Wilson. Dr. Wilson further opines that it is
unlikely that May 25, 2008 accident caused aggravation of her pre-existing C5-C6
degenerative spondylosis. Id.

In sum, based on the evidence in the record, whether or not the subject accident
resulted in an aggravation of Plaintiff's pre-existing C5-C6 degenerative spondylosis and
whether the accident was the proximate cause of her 2012 cervical surgery was fairly
debatable, and accordingly, this rendered the value of her claim as fairly debatable.
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D. Pain and Suffering Damages
Through the claim Plaintiff was vague about the amount of damages she was
entitled to for pain and suffering. At arbitration, Plaintiff claimed she alleged she was
entitled to an award of non-economic damages of $300,000, yet was only award less than
half of this amount of non-economic damages. Given the discussion of Plaintiffs claimed
bodily injuries above and the alleged pre-existing nature of her C7-Tl surgery as well as
her C5-C6 surgery, it is clear that the amount of pain and suffering damages was fairly
debatable.
E. Lost Income
Plaintiffs lost income claim is obviously related to the claims of Plaintiffs bodily
injuries.

Plaintiff worked as a real estate agent at the time of the subject accident.

Moreover, through her claim, Plaintiff has continuously been vague and non-committal
through the claim. For example, in her deposition in 2012, Plaintiff testified as follows:
18
19
20
21
22
23
24
25
1
2
3
4
5
6
7

Q. Okay. How about past earnings? We aren't
talking about future. But past earnings, do you have
an idea of the reasonable value of past earnings that
you suffered as a result of the accident?
A. What the loss was there?
Q. Yeah.
A. I know I've lost wages. But could I put a
dollar amount on it? No. But I know I'm not who I was
before. And I can't work to the ability I did before.
So, I don't know.
Q. Okay. And do you have any inkling of what
your future earning capacity loss may be?
A. No. And, again, that kind of falls under 1.
I mean, I don't know at what -- you know, if I'm fully
recovered yet.

See Exhibit I of Affidavit of Counsel, Deposition transcript of Peggy Cedillo, p. 80-81. As
outlined in by Ms. Purvis, the amount of Plaintiffs damage claim for lost income and future
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income was undisputedly fairly debatable. See Exhibit A of Affidavit of Shannon Purvis.
Following the subject accident, in light of Dr. Wilson's 50% apportionment of the C7-Tl
surgery, Farmers considered that 50% of her claimed damages for her recovery from
surgery was reasonable. However, as reported by Ms. Purvis, Plaintiff in fact made more
money, almost double, in 2008 than she did in 2007. Id. Additionally, reported wages in
2011 did not comport with a wage loss claim. Id.

Plaintiff had no long term medical

restrictions according to Dr. Little. While Plaintiff claimed she was not able to perform
tasks as realtor, she could apparently work a retail job, a more physically demanding
position.

This discrepancy illustrates why her wage loss claim is debatable. Summary

judgment should be entered on Plaintiff's cause of action for bad faith.
Moreover, bad faith is not the appropriate mechanism for enforcing Ms. Cedilla's
rights as an insured. Idaho Code § 41-1839 provides that a UIM insurer shall pay the
amount "justly due" under the policy within 60 days of proof of loss, or the insurer will be
liable to pay the insured's reasonable attorney fees. Id. The Idaho Supreme Court held
that the statutory attorney fee requirement set forth in Section 41-1839 "is an additional
sum rendered as compensation when the insured is entitled to recover under the insurance
policy, 'to prevent the sum therein provided from being diminished by expenditures for the
services of an attorney."' Martin v. State Farm Mut. Auto. Ins. Co., 138 Idaho 244, 61 P.3d,
601 (2002). Consequently, Plaintiff cannot argue that it is bad f~ith simply to require an
insured to litigate a debatable UIM claim.
Idaho Code § 41-1839 is the mechanism that has been put into place to ensure
insur:;tnce companies in Idaho only take to trial claims that are fairly debatable to
trial/arbitration.

Idaho Code § 41-1839 deters insurance companies from denying
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legitimate claims, and there is no further purpose to be served by a bad faith claim here. If
its evaluation is wrong and the arbitrator's verdict is higher than the amount of
compensation paid, Farmers will end up paying not only the additional amount per the
arbitrator's verdict, but also interest, attorney fees and costs. On the other hand, if the
arbitrator were to have awarded less than the amount Ms. Cedillo had received, Farmers
does not request reimbursement of the overpayment and cannot collect attorney fees.
In this case, for having evaluated the claim too low, Farmers has paid dearly.
Farmers has reimbursed Ms. Cedillo for her attorney fee, interest and costs. ·Ms. Cedillo
has been made whole for being required to arbitrate her claim.
V.

CONCLUSION

In order to survive summary judgment, Ms. Cedillo must prove that her UIM claim
was not fairly debatable. If there exists a legitimate question or difference of opinion over
the value of the claim, then the claim is fairly debatable.
Here, as discussed above and based on the testimony from number experts in the
record, Ms. Cedillo's UIM claim was fairly debatable as a matter of law.

Farmers

respectfully requests this Court enter summary judgment on Ms. Cedillo's bad faith claim.
DATED this~ day of December, 2015.
GJORDING FOUSER, PLLC

ByQ,~l~

Jack& Gjording - Of the Firm
Julianne S. Hall - Of the Firm
Attorneys for Defendant
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Jack S. Gjording, ISB No. 1105
jgjording@gfidaholaw.com
Julianne S. Hall, ISB No. 8076
jhall@gfidaholaw.com
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CHPJSTOP!:ieA D. RICH, Clerk
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GJORDING FOUSER, PLLC

cc:
0

Plaza One Twenty One
121 North 9th Street, Suite 600
P.O. Box 2837
Boise, Idaho 83701-2837
Telephone: 208.336.9777
Facsimile: 208.336.9177

Attorneys for Defendant Farmers Insurance
Company ofIdaho
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO,
Plaintiff,
V.

FARMERS INSURANCE COMPANY OF
IDAHO,.

Case No. CV-OC-2013-08697
AFFIDAVIT OF RON RAMSEY IN
SUPPORT OF DEFENDANT'S MOTION
FOR SUMMARY JUDGMENT

Defendant.

STATE OF IDAHO )

: ss.
County of____ )
RON RAMSEY, having first been duly sworn, upon his oath deposes and says:
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1.

I am a Senior General Adjuster for Farmers Insurance Company of Idaho and
was the primary assigned claim representative for Peggy Cedillo's
underinsured motorist claim.

2.

Attached as Exhibit A (GF Bates 0797-0798) is a true and correct copy of
Ms. Cedillo's letter addressed to me, dated July 28, 2009.

3.

Attached as Exhibit B (GF Bates 0983) is a true and correct copy of the
limited release provided by Ms. Cedillo.

4.

Attached as Exhibit C (GF Bates 0807) is a true and correct copy of
correspondence drafted by me to Ms. Cedillo's, dated August 25, 2009.

5.

Attached as Exhibit D (GF Bates 0809-0810) is a true and correct copy of
Ms. Cedillo's letter addressed to me, dated March 30, 2010.

6.

Attached as Exhibit E (GF Bates 0813-0815) is a true and correct copy of
correspondence drafted by me to Ms. Cedillo's, dated April 14, 2010.

7.

Attached as Exhibit F (GF Bates 0816) is a true and correct copy of Ms.
Cedillo's letter addressed to me, dated July 2, 2010.

8.

Attached as Exhibit G is a true and correct copy of correspondence drafted
by me to Ms. Cedillo's, dated July 16, 2010.

9.

Attached as Exhibit H (GF Bates 0817-0819) is a true and correct copy of
Ms. Cedillo's letter addressed to me, dated September 3, 2010.

10.

Attached as Exhibit I (GF Bates 0820-0821) is a true and correct copy of
correspondence drafted by me to Ms. Cedillo's, dated September 24, 2010.
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11.

Attached as Exhibit J (GF Bates 0822) is a true and correct copy of Ms.
Cedilla's letter addressed to me, dated October 21, 2010.

12.

Attached as Exhibit K (GF Bates 0823) is a true and correct copy of Ms.
Cedilla's letter addressed to me, dated November 9, 2010.

13.

Attached as Exhibit L (GF Bates 0824-0825) is a true and correct copy of
correspondence drafted by me to Mr. Steele, dated May 5, 2011.

14.

Attached as Exhibit Mis a true and correct copy of correspondence drafted
by me to Ms. Cedillo, dated May 7, 2010.

I
I
I

I
I
I
I
I
I
I
I
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I
I
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SUBSCRIBED AND SWORN TO before me this 7--!b-day of December, 2015.

NOTARYPUBLICFOR~ W,..ug PUA
Residing at QM m:z:fl w ,, t Oo\ ~ A t ~ ~
My Commission Expires:
$ - I~ l lA
I
o1

CERTIFICATE OF SERVICE
I HEREBY. CERTIFY that on this

_1_ day of December,

2015, a true and correct

copy of the foregoing was served on the following by the manner indicated:

John L. Runft.
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702

U.S.Mail
Hand-Delivery
Overnight Delivery
Facsimile - 343-3246

Email

AFFIDAVIT OF RON RAMSEY IN SUPPORT OF DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT - 4
15017.246

001170

---·-·· .... ·····' .......

~--..--......-. ,.-.........-...................................... ·······

........................................ --···· ......................................................... ,, ............................................ ,_,,,_, ........ _.,_,.

__ _

Injury 463881163

Peggy, B. Cedillo
4707 W. Oeaniew Drive
Boise, Idaho 83703

July 28, 2009

Mr. Ron Ramsey
Farmers Insurance .
PO Box 268994 .
Oklahoma City, OK 73126
Via: US Mail & Certified Mail

Re:

0

Insured:
DOB:

Peggy B. Cedillo

Date of Injury:
Claim No.:

May2S,2008

1014413194

Dear Mr. Ramsey,
As per my telephone conversation with you yesterday, I have settled my claim
against Mr. Steele for his policy limits of $100,000.00 and SS,000.00 in medical
. coverage. I request that Fannets Insurance pay me policy limits of $500,000.00 llllder
my wtderinsumnce policy.
There is no issue of liability. I was a passenger on Mr. Steele's motorcycle. The
crash was severe. Mr. Steele hit a concrete retaining wall at approximately 30 MPH.

Medical records and reports ·which thoroughly document my injuries have
previously been submitted to my local agent, Mr. Jay Reinke. I am enclosing a copy of
my demand letter to Progressive Northwest Insurance (Mr. Steele's insurer), the Full
Release of All Claims with Indemnity against Mr. Steele, and my previous letters
addressed to Farmers Insurance. My medical expenses now total $53,048.62.
In light of my continwng pain, discomfort, ongoing medical treatment, the effects
upon my daily life. and my future life expectancy, I hereby demand that you pay me
policy limits and medical coverage.

(__)
XHIBIT
A

001171
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________
Injury 463881183

•

6

The enclosed documents, all delivered to Fanners Insurance previously, are a
detailed account of my injury, my medical care, my medical expenses, my pai~ful
recovery, and my damages.
As I told you Mr. Steele and I were married in December despite this crash. L
understand that you will have to conduct an investigation of Mr. Steele's financial
condition before resolving my claim.

I look forward to getting this resolved within the next thirty (30) days.

Sincerely,

Enclosures

0

u

1. Full Release of All Claims with Indemnity
2. Previous letters to Mr. Reinke
3. Letter ofJune 12, 2009, to Progressive Northwest Insurance w/attachments
a Medical Costs Summary
b. Medical Bills
c. Dr. Little's files
cl. Dr. Price's files
e. Dr. Bates' files
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Injury 467382165
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AUTHORIZATION TO OBTAIN INFORMATION
I AUTUOlUZl.i rcl1:11se of rhc infurnu1ti•>n spt.-cifi.:.-d bdow to the following insurel'l!:
Furmcrs Insurance Exchange Truck lnsuronce Exchange Fire losur1111ce Exchange Mid-Century
Insurance Company Fllrmc:rs Insurani:e C.Ompuny ofldaho

Cl..t\IMANT: Peggy Cedillo
CLAIM NO.:l0144l3194-l-2

DATE OF LOSS: 5/25/2008
INSURBD: Peggy Cedillo

I UNDERSTAND cluu rlw information uuthoriwd indu~ but mnot limited tc> mnttcrs with rL-S!:>c..:C to lo:1:1
or ttlh:gcJ injuries susc-.tincd on the d,1te shown i1b<.>vc:.

I AUTHORil.E uny physician. medical pmctitioru::r, ho>spitul, clinic or other nwdkal or 1n~-diC'ollly rclnu:t.l
fi1l'iliry, insumm:c: llt rcinsuring company, any consumr.-r n:-porting ugency, mvestigativc agency. or employer
having informntJon nvailublc: as ro diagnosis, treatment or prognosis with respect ro ,my pl1ysic-.i.l or nwntlll
condition 11.nd/or du: treatment therc:of; or any possessor of non-media1l infomuuion, to furnish 11uch
information to ti~ insun,r dt-si~nated above or ~o its employues, aaent11; ind~pi:npent corj_tr-~ctors or Je~~ _ · .
1
ru1m:scntativcs. ( Jhfor"kC(tl't)n
I"\
-re 4-\;c_

~

o._~deh+/ 'Yn" OCJ:.U.Vt1~£r.fi)

perfaJ 81)

_

1 UNDEfil,"TAND time the information furnished will Ix: used to invcstigutc, evnluute and ,·t'l'ify drums under
c:xiscing insunmc:c covcrngc by chc above insurer. The infonnacion obt'.i.int-d will not be relc.1S<.-d to anyom, by
the ubuvc insurance company except co reinsuring c1,n1panies, inv,-sciB,aive ngencic:s, or to other persons or
nrgunfa.·uions pcrfom1ing a busin,~ ur legal scrvif:" in c:onnc.-c:tiun with the, ubovc duim.

J KNOW cht1t I may rctuin a c,>py of this Authorization.
I AGREJ'i time II photoc:op}' of this Authorization shall be as v-.i.lid ,is the: original.
I AGREE tlu1r chill A.uthurizution shull bi: \•ulid for thu dumrion of the, dain1,

DO NOT SIGN THIS AUTHOIUZATION UNLESS YOU HAVE READ AND UNDERSTAND ALL
PROVISIONS INCLUDED HEREIN.
~
._

SIGN,EDthis1!::/:_dayof

Au.a
-a

20QlSIGNATU

_
p.,1111), C

ii

(ecL j

k

~

I HAVE rctuinc:d 11copyofchis Authorization -s-,a-N...t.-·ru_RE__O_lt_lN_I_T_IA-IS_ _ _ _ _ _ _ _ _ _ __

By signing this form you are nm releasing your rights to scctlc your claim.
It is unl.~wful (I) knowingly provide false, incomplete, or misk-nding facts or lnfocmution to an irnmrunr.:c
r.:qmp:my for the purpose of dcfr.iuding or uctcmpting to defraud the i;ompany. Pc:nnltic:s nr.iy Induc.lc
il\lprisonmcnt, fine~, dcmial of insurance, und civil c.lamL\g1:s. Any Insurance company Qr ugc:nr of un inisur-,mce
compnny wht1 knuwinsly provides fulii11 1 incomplurc, ur m.islc::1c.lin8 fi1ets ur infl)rmocion co ,, l,.,licyholdcr or
clu.imanc for the purflOJc uf dc:frnuding or 11m:mpting ti.> 1.lc:fr,1uJ the p.>licyholdt:r o>r cl11im11nt with ccg11n.l to 11
scttlcmcnt or uwanl p11y.1blc from Insunincc: 1,rocc:cc.ls sh1ill be rcporr..-d to the Division ,1f Insur-.i.nc.:c within the
D1:p-.trt1mmt of lwgularory Agc:rn:ic:s.
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Send all corre.spondence co:

FARMERS.

Farmers National Document Center

P.O.Box268994
Oklahom11 City, OK 73126-8994
Fax: (877) 217-1389

Email: clalmsdocumencs@{armersinsurance.com

August 25, 2009

Ms. Peggy B Cedillo
4707 W Clearview Dr
Boise, ID 83703-3623

RE:

Insured:
Claim Unit Number:
Policy N~ber:
Loss Date:
·

Peggy Cedillo
1014413194-1-2
75-01635425,85.
05/25/2008

Certified Mail - Return Receipt Requested
Dear Ms. Cedillo:

0

Enclosed is a check in the amount of $25,000 representing Farmers Insurance Company of Idaho's
valuation of che amount due under che Underinsured Motorist coverage of your policy. The valuation
is based on your letter dated July 28, 2009 and the information provided. The above amount talces
into account an offset for the settlement' funds paid by Progressive Insurance Company in Bodily
Injury coverage of $100,000 and Medical Payments of $5,000. Neither the letter nor the information
provided identified, set forth, requested or supported a wage loss claim, so none is included in chis
valuation..
If you have additional information which you would like to bring to our attention or which you feel
may affect our evaluation, please do not hesicace to forward it co the P.O. Box listed above. We will
consider any additional information you provide. If you have any questions or wish co discuss this
matter further, please feel free co c;ontact me at 208-234-3934.
Sincerely,
Farmers Insurance Company of Idaho

Qv-QA"'-\
Ron W Ramsey, CPCU, GCA
Senior General Adjuscer

CC: Jeff Thompson; Attorney at Law

( ...
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Peggy B. 1Cedillo
4707 W. Clearview Drive
Boise, Idkho
83703
I
'

I
I

March 30. 2010

I•

1·
I

-

Mr. Ron Rhmsey
I
Fanners Insurance
PO Box 2618994
Oklahoma ity, OK 73126

f
'

Via: US Mail & Certified Mail

i

I

Re:,

Insured:
DOB:

Date or Injury:

0

j:

Claim No.:

o
May 25, 2008

1014413194

.

Dear Mr. ~amsey:
As ;you may recall, I was injured in a motorcycle crash on May 25, 2008. By
letters dateb June Sand July 28, 2009, I prQvided Fanners Insurance with medical records
and report~ which thoroughly docwnent my iqjuries and my claim. l also spoke with you
several tiii;es last summer concerning my claim, You have never asked me for any
additional documentation
or information.
I
I.

.
I cqritinue to have headaches, neck pain, and tingling in my arms and fingers. My
surgeon ([?r. Little) has recommended. a bilateral occipital neurectomy as the solution to
my headaches and neck pain. This procedure is used in a small percentage of patients
who have ~evastating and debilitating headaches. The operation severs the nerves at the
C2 level. ifhe
result is relief from pain •for varying amounts of time. Unfortunately, the
I
effect of thi$ surgery is that I will lose all sensation in the back of my head. The medical
costs of this procedure will be approximately $25,000. I am also racing additional surgery
to remedy 1the tingling ~n my anns and fingers. I do not have an estimate of the cost of
that surgery:

'.

I

I

(

I

I

u
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I.

rn ~eptember of 2009

Fanners Insurance sent me a check for $25,000 with no
explanatio~. But without a doubt I am entitled to policy limits of $500,000 and medical
coverage of _$10,000. However, Farmers is entitled to a $25,000 credit for your payment
of Septem1*r 2009. After this credit Farmers owes me $485,000 plus interest at the rate
of 12% frdm June 5, 2009. However, I will settle for policy limits of $500,000 if
received bYr i:ne on or before April 15, 2010. If payment of S:500,000 is not received by
that dat~, ~uit will be initiated for contract damages, bad faith damages, prejudgment
interest plus costs and attorney fees. .

I

Farmers Insurance has completely failed to meet it's obligations to ,me. [ look
forward to resolving my claim quickly, fairly, and without any additional delay.
.
l-
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Send all cone5p0ndenc:e m:
Farmers National Document Caucr
P.O. Box 268994
Oklahoma City, OK 73126-8994
fax: (877) 217-1389
Email: claimsdocumenu@fumersinsurance.com

April 14, 2010

Ms. Peggy B Cedillo
4707 W Oearview Dr
Boise, ID 83703-3623

RE:

Insured:
Oaim U~t Number:
Policy Number:
Loss Date:

Peggy Cedillo
1014413194-1-2
75-0163542585
05/25/2008

Certified Mail- Return Receipt Requested

Dear Ms. Cedillo:
Please consider this as our xesponse to your March 30, 2010 correspondence in which you have
demanded payment of the policy limits to settle your claim. You have asked chat the limits be paid
·
by April 15, 2010.

0

In order to respond to your correspondence we have reviewed the claim and provide a brief summary
of its history. The Famers Insurance Company of Idaho received your letter dated July 28, 2009
requesting payment of $500,000 within 30 days. The letter contained claims and limited medical
documentation which you supplied in support of your demand. The Farmers Insurance Company of
Idaho reviewed the information and responded to you with a letter dated August 25, 2009. We
stated we had completed our evaluation of the medical .information you provided and included a
payment in the amount of $25,000. The letter further stated the evaluation cook into consideration
the prior offset payments of $105,000 that you had received from Progressiv~ Insurance Company and
further offered you the opportunity to provide any additional information which you believe would
affect our evaluation. It further explained that since no support was provided, no wage loss was
considered. The claims record shows chat a medical release authorization sent to you to garher
additional records to evaluate the claim was returned restricted for only pose accident information. In
any case, an evaluation was done based on the information provided even though it was apparent that
there may be relevant pre-accident records. A review of the financial records shows the check issued
to you was cashed on September 14, 2009 and no additional records or information has been received
until your March 30, 2010 letter.
The claim was reviewed under the Idaho B-Z Reader 1st Edition Auto Policy; 0163542585. The
policy provides underinsured motorist coverage subject to the following policy language:

PART II - UNINSUREED MOTORIST
Coverage C - Uninsured Motorist Coverage
(Including Underinsured Motorist Coverage)

u
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We will pay all sums which an insured person is legally entitled to recover as damages from
the owner or operator of an uninsured motor vehicle because of bodily injury sustained by
the insured person. The bodily injury must be caused by accident and arise out of che
ownership, maintenance or use of the uninsured motor vehicle.
Determination as co whether an insured person is legally entitled to recover damages or the
amount of damages shall be made by agreement between the insured person and us. If no
agreement is reached, the decision will be made by arbitration.
The policy does provide for any dispute resolution as stated in the Arbitration provisions stated below:
Arbitration
If an insured person and we do not agree (1) that the person is legally entitled co recover
damages from the owner or operator of an uninsured motor vehicle, or (2) as to the amount
of payment under this pare, either chat person or we may demand that the issue be determined
by arbitration.
In addition and for clarification purposes your Idaho EZ Reader policy is endorsed with the l l 79I 1st
Edition endorsement. The section that deals with available coverage amounts is stated below and it
reads:
Cove.rage C • l UNDERinsured Motorist Coverage

0

For an additional premium it is agreed that UNDERinsured Motorist Coverage C-1 is added
to Pare ll of your policy.
We will pay all sums which an insured person is legally entitled to recover as damages from
the owner or operator of an UNDERinsured motor vehicle because of bodily injury
sustained by the insured person.

***
Other Insurance

***
2. The amount ofUNDERinsured Mocorist Coverage we will pay shall be reduced by the
amount of any ocher bodily injury coverage available to any party held to be liable for the
accident.

As the other insurance agreement states the available coverage is reduced by amounts paid under
ocher policies in this situation the payments made by Progressive Insurance.
Based on the information you have provided, the Farmers Insurance Company of Idaho is not
currently in a position to either accept or deny your recent demand for policy limits. ).'our
correspondence references additional medical treatment but does not supply any supporting
documentation to evaluate but we will use the medical release on file to gather any new records. In

u
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0
addition, we would like five years of prior medical treatment records before the accident date. The
prior records should include the hospital records, including the ER summary records, history and
physical, discharge summary, and all consultation and radiology reports, narrative reportS from all
creating physicians and the complete chart notes. In addition to the post accident reports we note
missing medical records from Hands on Physical Therapy and medical bills and records from
McMillan Medical Center for treatment after the accident. Additional information and an
Independent Medical Examination may be needed once the information seated above is provided.
As noted prevfously, if you can provide any additional information which may will affect our

evaluation in this matter, please do not hesitate to forward it to the P.O. Box listed above. In
addition, if you have any questions, please do not hesitate to call me at (208) 234-3934.
Sincerely,
Farmers Insurance Company of Idaho

Q,,_{1..._\
Ron W Ramsey, CPCU, GCA
Senior General Adjuster

0
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Injury 550107280
Peggy B. Cedillo
4707 W. Clearview Drive
Boise, Idaho 83703

July 2, 2010

Mr. Ron Ramsey
Fanners Insurance
Fanners National Document Center
PO Box 208994
Oklahoma City, OK 73126-8994

Re:

Insured:

DOB:
Date of lnj11ry:
Claim No.:
Policy No.

May25,2008

1014413194
75-0163542585

Dear Mr. Ramsey:
Please find enclosed a signed Authorization for Release of Health Information.
Please advise me when your investigation is completed.
Sincerely,

1) (~
PeggJedillo

u
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Send an ~~rresponclcnce to:
Pnrrnets Nntionnl Document Center

FAR/vlERS.

P.O. Box268994
Oklahoma City, OK 73126-,8994
Fax: (877)117-1389
Hmail: dai,nsdocwnents@furmersinsuma1ce.com

July 16, 2010

_I
I

Ms. Pesgy B Cedillo
-4707 W Clearview Dr
Boise, ID 83703-3623

RE:

Insured:
Peggy Cedillo
da.im Unit Number: 1014413194-1-2
Policy Number:
75-0163542585
Loss Dace: ·
05/25/2008

Dear Ms. CediJlo:
This letter is in response co your le teer ofJuly 2, 2010 received

j~

chis office on July 7, 2010.

Enclosed with yow: Jetter was your signed medical authorization chat was requested ~n my letter of
~\fay 7, 2010. Please note that in addition to the medical release we asked chat you p~ovide us a

\.._):omplet:e list of all your treating pre- and post- acddenf treating specialise, hospitals, and providers.
Can you please- seud us a list an in the meantime I will order complete records from the providers
previously noted.

If you have !lny questions, please do not hesitate to cal.J me at (208) 234-3934.
Sincerely,
Farmers Insurance Company of Idaho

Q,,_ Q""'-l
Roa W Ramsey, CPCU, GCA
Senior General Adjllster
Cc: Elam & Bucke
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Injury 550107280
Peggy B. Cedillo
4707 W. Clearview Drive
Boise, Idaho 83703

September 3, 2010

Mr. Ron Ramsey
Fanners Insurance
PO Box 268994
Oklahoma City, OK 73126
Via: US Mail & Certified Mail
Re:

Insured:
DOB:

Peggy B. Cedillo

Date of Injury:

May 25, 2008

Claim No.:

1014413194

Dear Mr. Ramsey:
I first provided Fanners Insurance my medical records and expenses on June 5,
2009. On June 17111 Farmers acknowledged receipt of these documents. On July 9, 2009,
I advised Farmers Insurance that I had settled with Mr. Steele for his policy limits. On
July 28, 2009, I again provided Farmers with medical records and reports which
thoroughly documented my injuries and demanded policy limits.
I received a Fanners• check for $25,000 in August of 2009 for which I am very
appreciative. Op March 30, 2010, I wrote to you again demanding policy limits. You
responded on April 14, 2010. Your letter states that you requested additional information
in a letter dated August 25, 2009. I did not receive this letter. Please provide me with a
copy.
Your letter of April 14, 20 IO also requests five years of prior medical trea1ment
records before the crash date. That information is enclosed. It also states that you are
missing medical records from Hands on Physical Therapy and medical bills and records
from McMiJlan Medical Center.

-u

Your April 14, 2010 letter concludes that "[b]ased upon the information you have
provided, the Fanners Insurance Company of Idaho is not currently in a position to
accept or deny your recent demand for policy limits.''
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Injury 550107280
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Your April 14 letter also· claims that you are entitled to reduce the amount of
Farmers coverage by $105,000 the payment made by Progressive Insurance.
Then on May 7, 2010 you advised me by letter that you had obtained medical
records and billings from McMillan Medical Center, Hands on Physical Therapy and
Kenneth Little, M.D.
·
My injuries have not h~aled. I am incurring additional medical expenses every
month. I have had medical liens placed against me. Collection agencies have been
calling and sending me demand letters for payment of medical expenses. My credit and
finances have been ruined. You have no right to deny or delay payment of my claim.
Your request for additional documentation does not give you reason to delay payment of
my undisputed claims.

My claim for policy litnits is not debatable. My· claim is based upon medical ·'
treatment, expenses incU1Ted, lost wages, general damages, and prejudgment interest.
In a final a,ttempt to satisfy Farmers that I am entitled to policy limits, I enclose
the following additional information:

1. My letter of July 28, 2009 to Mr. Ron Ramsey, which includes my
letter of June 12, 2009 to Progressive Northwest Insurance, my June S,
2009 letter to Farmers, my July 9, 2009 letter. to Farmers and all
.enclosures of each letter;
2. My letter of March 30, 2010 to Mr. Ron Ramsey;
3. My letter of July 2, 2010 to Mr. Ron Ramsey;
4. Updated medical summary of costs incurred totaling $56,018.22;
5. Copy of medical bills incurred since 07/27/09;
6. Adjusted Gross Income for years 2004-2009; and
7. My health providers for years 2003-2008.
The documents submitted to you are proof of medical treatment. expenses
iocurred, wage loss, general damages and prejudgment interest. None of these claims can
be genuinely disputed. Additionally, I expect to have future medical expenses of at least
$25,000 as per my letter of March 30, 2010.

u

My past medical expense now exceed $56,000. The fusion surgery and
rehabilitation therapy were excruciating. To this day I continue to have relentless
headaches, neck and shoulder pain. [ constantly use a cold pad and over the counter pain
relievers. I have not been able to return to my pre-crash activities. Prior to the crash-I.
worked out religiously at' Oold's Oym. After the crash I went more than a year without
being able to exercise. I have recently returned to my workouts but am not able to
perform many of my pre-crash exercises. My physical limitations as a result of the crash
have had a terribly negative impact on my life.
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Injury 550107280
I am an experienced and successful real estate agent. I was taken completely out
of my real estate activities after the crash. My pain was so intense I often could not leave
my home. I have a 15 year history as a top perfonning real estate agent. I have yet to
return to my pre-crash income level. This is the result of my inability to carry on my real
estate business at the pre-crash level of intensity. This loss of income has had drastic
effects on me and my family.

I
My adjusted gross income (attached) is taken directly from line 37 of my fonn
1040 for each year. My income for 2008 was earned prior to the crash. My income for
2009 was minimal'. This year will be worse. Following the crash I was so bruised and
sore that for weeks I could not even dress myself. I spent day after day going from
doctor to doctor seeking some relief. For months my life revolved around doctor's
appointments. This continues as 1 have not recovered from my injuries. For instance,
dwing May and June of this year I was back in physical therapy.
I have, for years, prided myself on my ability to pay my own way in life. · As a
single mother of three children, I have been responsible for my care as well as my
children's. My relationship with my family has suffered as a result of this crash. I have
lost much of my independence and enthusiasm for my work. Too much of the pa~t two
years has been devoted to keeping doctors and rehabilitation appointments while faced
with the worry of how I will pay for treatments and my day to day living expenses.

You claim a setoff of $105,000 for the payment made by Progressive. Apparently
the policy language entitles you to this set off. But my total damages far exceed policy
limit of$500,000 and medical coverage of $10,000 and the amount paid by Progressive.
Assuming you are correct about the set off of $105,000, my damages still exceed policy
limits.
.
I have on two previous occasions demanded policy limits. I once again make that
demand. If not resolved within 30 days, we will to proceed to arbitration.
I will retain an attorney for arbitration. I have already spoke to several attorneys
concerning my case including Mr. Pederson, Mr. Harris, and Senator Risch. Fanners will
be responsible for the payment of attorney fees pursuant to Idaho Code § 41-1839.
I look forward to hearing from you.

Si~erely~°6.
Peggy Cedillo

•
u

1)i)
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Cc: Jay Reinke, Farmers Insurance

[ 3001

J

GF00819
001184

' '

.
Injury &53817003

0

i&

Send 1111 com:spondcncc: to:

FARMERS

Farmers Notional Document Center.
P.O. Bo" 268994
OldilhomaCir.y, OK 73126-8994
Fox: (877) 217-1389
Email: claiDISdoruments@f.u-melSinsun.nce.com

September 24, 2010

Ms. Peggy B Cedillo

4707 W Oearview Dr
Boise, ID 83703-3623

RE:

Insured:
Claim Unit Number:
Policy Number:
Loss Dace:

Peggy Cedillo
1014413194-1-2
75-0163 542585
05/25/2008

Certified Mail - Return Receipt Requested
Dear Ms. Cedillo:

(~)

Please consider this as our response to your September 3, 2010 correspondence in which you have
demanded payment of the policy limits within 30 clays or this matter will proceed to Arbitration. We
appreciate che information you have provided in consideration of your demand.
In your letter you stated you did not receive our letter of August 25, 2009. In reviewing the file this
letter was sent along with the claims payment check for $25,000 which you do acknowledge
receiving. For your convenience, I have included a copy of the letter along with che signed certified
mail receipt.
·

As we previously stated in our prior correspondence, we did not consider any wage loss valuation as no
claim was presented. In your new correspondence, you extracted from your tax returns your adjusted
gross income amounts for the years of 2004 through 2009 seating the decline in your real estate sales
was a result of injuries sustained in the accident. In order to consider any wage loss claim we will need
the complete tax. records for those years to do a full evaluation. Upon review of the tax records, we
may have additional questions or may need to consult with a tax accountant co accurately understand
and to evaluate any wage loss involved in this matter.
We acknowledge the new list of prior and post medical providers and the updated bill summary in the
correspondence. Because you have provided us with new medical bills without supporting medical
records and new medical providers, we will request these records from the providers and the records
for the new associated charges. The gathering of these records will take some time. Once che medical
records are received it appears chat an Independent Medical Examination will be necessary co
determine the causation and degree of injury pre and pose motor vehicle accident. We will consult
with you about a convenient time co schedule the examination. We will pay rhe examination cost.

0
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In reviewing the new billings summary, we note it included a bill from the Idaho Sporu Medicine
Instirure for a Jon Cedillo. We are unsure if this is a doctor billing error listing the wrqng creacing
patient or a mistake in your billing summary. Please review the charge an advise us accordingly.
Additionally, you claim future medical expenses of a least $25,000 in your latest and prior
correspondence, but have provided no records or opinions from doctors that these bills will be
incurred. If you have any records in support of these claimed future expenses, please forward them for
review and consideration.

Based on the information you have provided, we are not currendy in a position to either accept or
deny your recent demand for policy limits. We believe rbe above requested information and the
completion of an Independent Medical Examination are important in considering whether to change
our prior evaluation. We also agree this matter may need co be arbitrated if our investigation docs not
support your policy limits demand.
If you have any questions, please do not hesitate to call me ac (208) 234-3934.
Sincerely,
Farmers Insurance Company of Idaho

Q~OA=~

C)

Ron W Ramsey, CPCU, GCA
Senior General Adjuster

Enclosures: Cover Letter, Gen Supporting Documents
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Peggy B. Cedillo
4707 W. Clearview Drive
Boise, Idaho 83703

October 21, 2010

Mr. Ron Ramsey
Farmers Insurance
.
PO Box i68994 .
Oklahoma City, OK 73126
Via U.S. Certifted MaDt RRR

Re:

0

Insured:
Policy#
Date or Injury:
Claim No.:

Peggy B. Cedillo
75-0163542585
May25,2008

1014413194

Dear Mr. Ramsey:
· Per your letter of September 24, find enclosed my income tax returns for the years

2004,2005,2006,2007,2008,and2009.
The Idaho Sports Medicine Institute bill for Jon Cedillo is for my tlea1m.enl

Please let me know of the date and location for the IME.
Sincerely,

2r~(Jtif~
Cc: Jay Reinke, Fanners Insurance
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Peggy B. Cedillo
4707 W. Clear.view Drive

l

I

Boise, Idaho 8370~

November 9,2010 ·

Mr. Ron Ramsey
Farmers Insurance
PO Box 268994
.,;. -:= ..~Oklalioma· City,-OK~~..i,...._ . -·== ~ .
•

I

Insured:
Polley#
Date of Injury:
Claim No,:

:.=m:J. tap.,-,;_,-r =-~-~··;...-:,,:... ·.~ •. .i-

.

'
P.eggy-B. Cedillo
..
75-0163542585
• Z •
I
:.1 'I•
~aY. 25; 200$ :.. •
1'014413194
I~
l
I

Dear Mr. Ramsey:

==:::w.4.

' I
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Re:
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medicpl releases
enclosed are the executed
Per your letter of October 19;• 2010,
I
•
·
I
!
that your requestsed.
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Send all com:spondcoce to:

FARMERS

•
May 5, 2011

FarmetS National Document Center
P.O. Box268994
Oklahoma City, OK 73126-8994
Pax: (877) 217-1389
Email: daimsdocwm:ncs@f:r.nnersinsurance.com

Runft & Steele Law Office, Pile
Care of: Jon Steele
1020 W Main St See 400
Boise, JD 83702-5779

RE:

Peggy Cedillo
Insured:
daim Unit Number: 1014413194-1-2
Policy Number: ·
75-0163542585
Loss Date:
05/25/2008

Dear Mr. Steele:

0

As you know, we have been investigating this claim to dctennine if any additional undcrinsured
motorise benefits a.re available to Ms. Cedillo. The imrestigation recently included an independent
medical examination by Dr. Wilson from the Boise Neurological Consultants, PUC. We understand
a copy of his report along with the medical records obtained have been sent co you by attorney Jeff
Thomson. We appreciate Ms. Cedilla's patience while gathering the information.

Farmers Insurance Company of Idaho has completed its evaluation of Ms. Cedillo's claim for any
additional owed UIM benefits and has concluded the value of her claim does not exceed the $130,000
previously paid to her by way of the underlying bodily injury claim for $105,000 and the prior UIM
pa.yment of $25,000.
To summarize, Dr. Wilson concluded in his evaluation the right 0-Tl interverrebral disk herniation
was more likely than not a preexisting condition possibly aggravated as a result of the motorcycle
accident. As a result, he concluded the C7-Tl ACDF was 50% related to the accident, He
additionally concluded Ms. Cedillo's persistent symptoms are myofascial and
she is experiencing cypical contraction headaches and tension musculature issues due to her
incercurrent life stresses. The report indicates Ms. Cedillo's current symptoms are the same she was
experiencing prior to motor vehicle accident or they would have been resolved by the 0-Tl ACDP
surgery.
In regards co any wage loss, the review of the medical records .regarding the C7-TI treatment does not
indicate any long-term physical reason why Ms. Cedillo could not perform her occupation as a Real
Estate .Agent. Moreover, any wage loss attributed to this accident is questionable in view of the
economic downturn, which devastated the real estate industry in the Boise area around the time of che
accident.

0

[3779]

PXBBLDGF1

EXHIBIT
L

GF00824
001189

I

l..

•

<_.

Injury 611378842

0

If you have any additional information you would like to provide or if you have any questions, please
do not hesitate to send me the information or call me at (208)234-3934.

Ron W Ramsey, CPCU, GCA
Senior General Adjuster
Cc: Elam & Burke
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Send
correspondence co:
Farmers National Document Center
P.O. Box 268994
Oklahoma City, OK 73126-8994
Fax: (877) 217-1389
Email: claimsdocume~cs@farmersinsurance.com

May 7, 2010

Ms. Peggy B Cedillo
4707 W Clearview Dr
Boise, ID 83 703-3623

RE:

Insured:
Claim Unit Number:
Policy Number:
Loss .. Date:

Peggy Cedillo
1014413194-1-2
75-0163542585
05/25/2008

Ce1·tjfied Mail - Return Receipt Requested
Dear Ms.· Cedillo:
This letter is to follow-up our correspondence dated April 14, 2010 and enclosed are copies of the
medical records and billings from McMillan Medical Center, Hands on Physical Therapy and Kenneth
Little MD. W/e received these using the limited medical release previously provided.

( ) In your letter of March 30, 2010 you stated Dr. Little recommended Bilateral Occipital Neurectomy
surgery costing around $25,000. In reviewing the records we find no reference regarding this surgery.
We are unsure if Dr. Little failed to provide this information based on your prior medical release
allowing us only medical records related to the motor vehicle accident or if he did not document any .
discussions regarding this surgery. In any case, if you should have any additional related information
regarding this· surgery, please forward the information so we may review it.
Based on the new information received since April 14, 2010, we find no additional supporting
documentation to change our prior evaluation. However, to further evaluate your claim we are
enclosing a new medical release so we can request all pre- and post-accident ·medical records for review
and evaluation. In addition to returning the attached release we will need a complete list of the names
of all the pre- and post- accident treating specialists, hospitals, providers, etc. We will be happy to
obtain the information at our expense and provide you copies ·once we receive the release.
Thank you for your assistance in this matter.

Q:Jo::~ny
Sincerely,

ofldaho

(-'\R-on W Ramsey, CPCU, GCA
isenior General Adjuster
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DEC O8 2015

Jack S. Gjording, ISB No. 1105

jgjording@gfidaholaw.com
Julianne S. Hall, ISB No. 8076
ihall@gfidaholaw.com
GJORDING FOUSER, PLLC
Plaza One Twenty One
121 North 9th Street, Suite 600
P.O. Box 2837
Boise, Idaho 83701-2837
Telephone: 208.336.9777
Facsimile: 208.336.9177
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CHR!STOPHeR D. RICH, Clerk
IJy STEPHANI! VIDAK
OE!l'UTY

Attorneys for Defendant Farmers Insurance
Company ofIdaho
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PEGGY CEDILLO,
Case No. CV-OC-2013-08697
Plaintiff,
V.

FARMERS INSURANCE COMPANY OF
IDAHO,

AFFIDAVIT OF SHANNON PURVIS,
M.ED, CRC IN SUPPORT OF
DEFENDANT'S MOTION FpR
SUMMARY JUDGMENTS

Defendant.

STATE OF IDAHO)
: ss.
County of _ __
)
SHANNON PURVIS, M.ED, CRC, being first duly sworn upon oath, deposes and
says:
1.

I make this affidavit based upon my personal knowledge and to the best of my
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FOR SUMMARY JUDGMENT - 1
15017.246

001192

..-

••

015/12/07 17:32:09

I

3 /4

information and belief.
2.

I am board certified in Vocational Rehabilitation.

3.

Attorney Jeffrey A. Thomson retained me to evaluate Peggy Cedil]o on behalf of

Mr. Thomson's client, Farmers Insurance Company ofldaho.

4.

I reviewed Peggy Ccdillo's medical records. Following my review, I prepa1·ed a

letter reporting !UY opinions fo1· Mr. Thomson. A copy of my letter to Mr. Thomson, dated
November 14, 2012, outlining my opinions is attached hereto as Exhibit A and incorporated

herein as if set forth in my affidavit.
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Sharm~n Plirvis, M.Ed, CRC

f)
SUBSCRIBED AND SWORN to before m~ J;his _

, . , . .,...... )

(
......._
_,_.,., ...-:,,.,

..

/

f'l,

.

day of December, 2015.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on t h i s ~ day of December, 2015, a true and correct
copy of the foregoing was served on the following by the m3;nner indicated:

,--.

John L. Runft
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702
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U.S. Mail
Hand-Delivery
Overnight Delivery
Facsimile - 343-3246
Email

~ ,-.9-!~~
Jul~S.Hall
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APEX VOCATIONAL CONSULTING
Shannon Purvis, M.Ed, CRC
Ph: 208-284-2142
Fax: 888.244.5420
apcxvoc@gmail.com

November 14, 2012
Jeffrey A. Thomson
Elam and Burke
PO Box 1539
Boise, ID 83701
RE: Peggy Cedillo-Steele, DOI: 05/05/2008

Mr. Thomson,
The following report provides an opinion on vocational capacity for Ms. Peggy Cedillo-Steele
based on residual medical issues to her neck and right shoulder after a motorcycle accident in
May of 2008. Information in this report is based on review of records only. All records
provided to this consultant were reviewed in order to provide an opinion as requested.

RECORDS REVIEWED:
Employment records
Tax returns, 2005-2010
Alderman Acupuncture
Dr. James Bates
Progressive Insurance
Hands On Physical Therapy
lntermountain Medical Imaging
Dr. Vic Kadyan
McMillan Urgent Care
Price Chiropractic
St. Alph,onsus Regional Medical Center
Vocational Report, Nancy Collins, PhD
St. Luke's Regional Medical Center

Dr. Thomas Goodwin
Dr. Michael O'Bden
Boise Valley Sports Medicine
HealthSouth Treasure Valley Hospital
Dr. Jonathan Kramer
Family Vision Center
Dr. Darin Weyrich
Physical Therapy of Idaho
Dr. Richard Wilson
Primary Health
A Caring Hand Home Health Care
Interrogatories of Ms. Cedillo-Steele
Depositions: Mr. John Steele, Ms. CedilloSteele, Dr. Nancy Collins, Dr. Thomas Goodwin

Dr. Scott Hoopes/Joyce Reiland, NP-C
Idaho Sports Medicine Institute
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Medical summary:
On 05/25/08, Ms. Cedillo-Steele was the passenger on a motorcycle operated by her then
fiance, John Steele. Mr. Steele did not navigate a left-hand turn correctly, which resulted in the
motorcycle running into a concrete barrier. Mr. Steele was able to correct the bike, pull off to
the side of the road, and then drive the motorcycle home with Ms. Cedillo-Steele. Immediate
concerns after the accident were significant abrasions to Ms. Cedillo-Steele's right hand and
hip. Right neck and shoulder pain (including cervicothoracic) developed over time. The
following is a brief synopsis of Ms. Cedillo-Steele's medical treatment and outcome:
As a result of ongoing pain in her shoulder and neck, Ms. Cedillo-Steele sought medical
treatment beginning with chiropractic care in May 2008. Due to non-improvement, she
underwent additional underwent chiropractic treatments, acupuncture, and trigger-pqint
injections.
Ms. Cedillo-Steele was referred to Dr. Little in October of 2008 by her acupuncturist due to
complaints of continued headaches and pain in her neck and right shoulder. Dr. Little
diagnosed radiculitis resulting from a C-8 disc protrusion. He performed a fusion at the C7-T1
levels in November 2008, with a course of physical therapy and acupuncture post-surgery.
Per medical records, Ms. Cedillo-Steele developed increasing shoulder pain and numbness in
her right arm. An EMG by Dr. Kadyan in 2010 demonstrated right-sided carpal tunnel syndrome.
Due to continued pain in her right shoulder, Dr. Little referred Ms. Cedillo-Steele to Dr. Scheffel
at ISMI, whom she began seeing in April 2010. Dr. Scheffel prescribed medication and physical
therapy for poor shoulder mechanics, along with AC joint injections. In January 2012, Dr.
Scheffel recommended that Ms. Cedillo-Steele consult with Dr. Goodwin to discuss possible
sugical options if her symptoms persisted.
Dr. Little performed an additional fusion at the C5-6 level in February 2012. Imaging studies in
March 2012 note stable alignment and good hardware position. Post surgery, Ms. CedilloSteele was released from work until 4/13/12. On 04/12/12, Dr. Little deferred to Dr. Goodwin
regarding any work restrictions. In a letter to Attorney Steele on September 13, 2012, Dr. Little
reported that the patient's surgeries would not preclude Ms. Cedillo-Steele from returning to
normal activities. Limitations would be based on Ms. Cedillo-Steele's subjective pain levels.
Ms. Cedillo-Steele did consult with Dr. Goodwin for shoulder pain on November 30, 2011. On
05/07 /12, Dr. Goodwin performed surgery, completing a right shoulder arthroscopy and right
biceps tenodesis. Dr. Goodwin's chart note on 08/09/12 reports that he was "very pleased with
her range of motion." In his deposition on 10/5/12, Dr. Goodwin reported that her range of
motion was 90 percent of normal. Per his testimony, Dr. Goodwin expected to release Ms.
Cedillo-Steele at her next appointment on October 8, 2012.
Ms. Cedillo-Steele was deposed on 09/25/12. She reported that work limitations given are "To
work to whatever pain level". She continues to complain of pain in her right neck and shoulder,
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and has been referred for pain management. No medical records ~egarding additional
information from Drs. Little or Goodwin were available for review at the writing of this report.
On April 191\ 2011, Dr. Wilson performed an IME for Attorney Thomson. Dr. Wilson opined
that Ms. Cedillo-Steele's ongoing myofascial pain was due primarily to life stresses. 50% of her
first surgical fusion was the result of her motorcycle accident, while 50% should be apportioned
to her pre-existing cervical spine disease ..

Previous Medical History:
Positive for hypertension, depression, anxiety, degenerative spine disease, and breast
augmentation. In 2001, Dr. Goodwin performed a right shoulder SLAP repair following a motor
vehicle accident. Ms. Cedillo-Steele has a history of chiropractic care prior to her 2008 accident
for neck and shoulder pain.

PLAINTIFF INFORMATION:
DOB:
Education: Ms. Cedillo-Steele has a high school education and a R_ealtor's license as required in
Idaho. She has maintained licensure since 1992.

Family/Social: Ms. Cedillo-Steele is married. She has three children from previous marriages;
her youngest son is 17. Per Ms. Cedillo-Steele, she shares custody 50/50 with her ex-husband.

Work History:
Ms. Cedillo-Steele has been licensed as a real estate agent in Idaho since 1992. Based on
deposition information, Ms. Cedillo-Steele was employed with SelEquity Real Estate from 20022008. Ms. Cedillo-Steel began working for Group One in February 2009. In addition, Ms.
Cedillo-Steele began working in a retail sales position for BCBG Max Azria at the same time.
She continues to be employed by both companies. Earning records also denote vendor sales for
Ms. Cedillo-Steel' in December 2011 for purses at Green Chutes, a local artists' co-op. Ms.
Cedillo-Steele continues to work part-time for both BCBG and Group One. Per her deposition,
Ms. Cedillo-Steele sought retail sales work in order to maintain her sales skills.
Ms. Cedillo-Steele's records also contained letters of recommendation from Greg Wolf (former
manager for SelEquity Real Estate), Lorena Waters (BCBG store manager), and Kristen Van
Engelen (SelEquity Real Estate). All give very positive reviews for Ms. Cedillo-Steele's work
ethic and habits. A monthly performance review by BCBG in 2011"demonstrates outstanding
work and outperformance of sales goals.
In 2009 Ms. Cedillo-Steele began participating in the Ada County Association of Realtors. She
began on the membership outreach committee, became Vice Chair in 2010, and Committee
Chair in 2011. These appointments involved organizing monthly meetings, along with
supervision of set-up and clean-up duties.
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Wages:

As a Realtor, Ms. Cedillo-Steele is essentially self-employed, and contracts with a broker in
order to provide Realtor services to clientele. As such, earnings are based on commissions
based on .a negotiated percentage of the listing or selling price. A 6% commission is standard
for residential properties, with half going to the listing agent, half going to the agent working
for the buyer. However, this commission is negotiable, with agents having the ability to lower
the commission if they feel it necessary or prudent, depending on the situation. Realtors will
pay a set percentage to their broker out of any commission earned. Year to year earnings are
primarily dependent on market conditions and prices. Agents who work with high-end buyers
and sellers may have fewer commissions per year, but earn higher commissions with each sale.
Realtors who work with first-time home buyers will earn lower wages, but will close on more
sales each year.
As a result of the way fees are structured for agents, large discrepancies can occur in net
earnings for Realtors from year to year. Based on federal tax returns provided, Ms. CedilloSteele's wages are as follows:
2005: $67,820
2006: $91,971
2007: $17,570
2008: $27,425
2009: $11, 577 (net profit from as Realtor; no W-2/ wage information provided by BCBG)
2010: $5 (Federal net income; no W-2/wage information provided by BCBG) NOTE: Dr. Collins'
wage evaluation provides actual earnings of $25,330.
2011: $35,900 ($13,200=rental income from Woolf Property Management, $5100=BCBG
earnings, $17,400 from GroupOne; $278 from Green Chutes)
If Ms. Cedillo-Steele's part-time earnings are imputed beginning in 2009, gross wages would be
approximated at $9300/year (1040 hours per year x $9.00/hour) for 2009 and 2010. Again, this
is an estimate, as wage information was not provided for BCBG in 2009-2010.

POST-ACCIDENT EARNING CAPACITY:
Work restrictions due to an accident or chronic medical condition may affect an individual's
ability to continue to function at or near his or her pre-illness /injury work levels. Once
permanent restrictions are established, factors that affect post-injury work and earning
capacity include the worker's pre-injury skill set, education, and work history. This information
is used to determine transferable skills that would enable an individual to move from one
occupation to other types of employment. Regardless of education and work history,
transferable skills are negated if a worker is unable to physically complete required work duties
due to medical restrictions.
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As a Realtor, Ms. Cedillo-Steele's exertional level would be in the sedentary to light capacity.
Computer work, writing, driving, and walking would comprise the majority of duties. Lifting and
moving items would be negligible.
As a retail sales agent, Ms. Cedillo-Steele's exertional level would be light to light-medium.
Significant standing and walking are required, in addition to cashiering, carrying customer
items, and stocking/restocking shelves. Due to her subjective shoulder pain, Ms. Cedillo-Steele
reports that BCBG has made accommodations for her, such as no overhead work (i.e. hanging
clothes).
At the writing of this report, limited medical information was available regarding work
restrictions that would prevent Ms. Cedillo-Steele from working in either occupation. In his
deposition, Dr. Goodwin opined that Ms. Cedillo-Steele may have restrictions, but felt that she
had reached 90% of her pre-surgical range of motion, with improvements expected with
physical therapy. Dr. Little deferred to Dr. Goodwin in regards to permanent restrictions,
noting that he did not have objective restrictions due to her surgies. Since her accident in 2008,
she has demonstrated the ability to work in both occupations, receive very high satisfaction
ratings from her employers, volunteer in a professional capacity, and sell items at a local artists'
co-op.

OPINIONS AND CONCLUSIONS:
After reviewing all available medical, financial, and legal information in regards to Ms. CedilloSteele's accident, it is my opinion loss of earning capacity is not related to her motorcyle
accident in 2008.
This information is based on Ms. Cedillo-Steele's reported earnings from 2005-2011. Although
she reports ongoing physical pain, it has not prevented her from returning to work as a Realtor,
along with working in a more physically demanding position as a retail sales clerk and
volunteering.
As a real estate agent, Ms. Cedillo-Steele's earnings are driven by the real estate market
demand. This can be compared to a "feast or famine" business cycle. Prior to 2007, real estate
prices were very high in the Treasure Valley in a seller's market. Ms. Cedillo-Steele's income in
2005-2006 demonstrate her ability to close sales and earn commissions. However, in 2007, the
real estate bubble burst, causing a significant slowdown in all types of real estate transactions
(business, commerical, property, and residential). Ms. Cedillo-Steele experienced an 80% drop
in wages from 2007-2008, which was prior to her accident. Based on tax information, Ms.
Cedillo-Steele's wages the year of her accident in 2008 were higher than 2007.
In 2009, Ms. Cedillo-Steele moved to from SelEquity to GroupOne (SelEquity is no longer in
business). During this year, her gross income was $23,000. However, Ms. Cedillo-Steele had
significant businsess expenses, cutting her profit margin in half. This drop in income is to be
expected due to Ms. Cedillo-Steele's agency change. As outlined in her contract with
GroupOne, she was expected to provide all advertising expenses, including flyers, business
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cards, etc. During this year, she also began working in retail sales, which supplemented her real
estate income.
There is a discrepancy between wage information I was able to review and Dr. Collins'
information provided in her report. Based on 2010 wage information provided by Dr. Collins,
Ms. Cedillo-Steele earned approximately $2,000 dollars less than she did in 2008. In 2011, Ms.
Cedillo-Steele's wages were the highest they had been since 2006.
Ms. Cedillo-Steele contends that as a result of her accident, her work activities have been
severely curtailed and her wages negatively effected. I agree that Ms. Cedillo-Steele's earnings
have been reduced since 2007. However, it is my opinion that her drop in earnings was due to
the "bubble burst" effect of the housing market beginning in 2007, and the recession over the
last four years. Ms. Cedilla's wages in 2007 demonstrate an extreme drop in wages from 2006,
but an increase in wages in 2008. Tax information does not support Ms. Cedilla's claim that her
accident has curtailed her income since her accident. 2009 calendar entries from Ms. CedilloSteele demonstrate performing full duties as a realtor throughout the year, including open
houses, property showings, inspections, travel, and business meetings.
In addition to working full realtor duties, Ms. Cedillo-Steele also obtained a part-time job as a
salses clerk in 2009. Retail sales and cashiering is more physically demanding than that of a
real estate agent. If Ms. Cedillo-Steele is unable to work as a Realtor due to her post-accident
injuries and symptoms, it is my opinion that she would not be able to work in a more physically
demanding position. However, she received exemplary reviews from her BCBG employer
based on sales output, attitude, and customer service. In addition, in 2009, Ms. Cedillo-Steele
volunteered as a member of the Ada County Association of Realtors. In 2010 she became cochair of her committee, chair in 2011. Per Ms. Cedillo-Steele's deposition, she is planning on
giving notice at the first of the year to BCBG in order to devote more time to her real estate
business.
Finally, there is no objective medical information that supports Ms. Cedillo-Steele's position
that she is unable to work as either a real estate agent or sales clerk. Per medical information,
Ms. Cedillo-Steele's surgeries have been successful, and pain complaints are subjective. This is
not to say that she does not have pain; but from a medical standpoint, she has no restrictions
that would keep her from continuing to work as a realtor or sales clerk. As noted above, I do
not see a convincing argument that Ms. Cedillo-Steele has incurred a wage loss or the inability
to continue to work as a Realtor due to her accident. I believe that a drop in her real estate
business has been a result of market factors and changing companies as opposed to injuries
and lost work time from her 2008 accident.
Thank you for the opportunity to provide an opinion in this case. These opinions are based on
what is more probable than not in the rehabilitation profession, using the most objective
criteria available. This opinion is presented with a reasonable degree of certainty and
represents conclusions based on information provided. lffuture information is forthcoming,
recommendations and conclusions may change accordingly.
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Please feel free to contact me should you have questions or concerns regarding the information
contained in this report.
Sincerely,

----Shannon Purvis, M.Ed, CRC
Apex Vocational Consulting
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igiording@gfidaholaw.com
Julianne S. Hall, ISB No. 8076
ihall@gfidaholaw.com.
GJORDING FOUSER,

P~C

Plaza One Twenty One
121 North 9th Street, Suite 600
P.O. Box 2837
Boise, Idaho 83701-2837
Telephone: 208.336.9777
- Facsimile: 208.336.9177

Attorneys for Defendant Farmers Insurance
Company ofIdaho
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PEGGY CEDIL_LO,
Case No. CV-OC-2013-08697
Plaintiff,
V.

FARMERS INSURANCE COMPANY OF
IDAHO,

AFFIDAVIT OF RICHARD W. WILSON,
M.D. IN SUPPORT OF DEFENDANT'S
MOTION FOR SUMMARY JUDGMENTS

Defendant.

STATE OF IDAHO)
: ss.
County of ADA
)
RICHARD W. WILSON, M.D., being first duly sworn upon oath, deposes and says:
1.

I make this affidavit based upon my personal knowledge and to the best of my

information and belief.

AFFIDAVIT OF RICHARD W. WILSON, M.D. IN SUPPORT OF DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT - 1
001203
15017.246

2.

I am board certified by the American Board of Psychiatry and Neurology and

the American Board of Electro-diagnostic Medicine. I am licensed in the State of Idaho.
3.

Attorney Jeffrey A. Thomson retained me to evaluate Peggy Cedillo on behalf of

Mr. Thomson's client, Farmers Insurance Company of Idaho.

4.

I conducted an evaluation of Peggy Cedillo on April 19, 2011. Following my

examination, I prepared a letter reporting my opinions for Mr. Thomson. A copy of my letter
to Mr. Thomson, dated April 19, 2011, outlining my opinions is attached hereto as Exhibit A
and incorporated herein as if set forth in my affidavit.
5.

I conducted another evaluation of Peggy Cedillo on October 2, 2012. Following

my examination, I prepared a letter reporting my opinions and a summary of additional
medical records for Mr. Thomson. A copy of my letters to Mr. Thomson, dated October 2, 2012,
outlining my opinions is attached hereto as Exhibit B and a copy of my letter of with a
summary of additional medical records is attached hereto as Exhibit C. My October 2, 2012
letters are incorporated herein as if set forth in my affidavit.

Ricliard W. Wilson, M.D.

SUBSCRIBED AND SWORN to before me this

HEAtHER O. PERRY

Notary Public
State ol ldallo

Lt!"- day of December, 2015.

N~z;WIDAHO

Residing at /Att 1/QA
,/
My Commission Expires f1€./t:k.

'5'.I

'Zt:, Zo
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

-~ day of December, 2015, a true and correct

copy of the foregoing was served on the following by the manner indicated:
John L. Runft
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702

U.S. Mail
Hand-Delivery
Overnight Delivery
Facsimile - 343-3246
Email

JulianrieS.Hall
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BOKSE NEUROLOGICAL
CON§ULTANT§t P.L.L.C.
Electromyography, Electroencephalography, Sleep
Medicine, Evoked Potentials, Chemical Denervation

April 19, 2011

George R. Lyons, M.D.
James D. Redshaw, Ph.D., M.D.
Richard w.·wilson, M.D.

Jeffrey A. Thomson, Esq.
Attorney at Law
Elam & Burke
P.O. Box 1539
Boise, ID 83701

RE: CEDILLO, Peggy
DOB:
DOI: 05-25-08
E&B File#: 2-1347
Dear Mr. Thomson:

0

Ms. Peggy Cedillo was seen today for neurologic evaluation. She was accompanied to che office
hy Mr. Jon Steele. Enclosed please find a chronologic summary of the medical records provided
through your office as well as a pain diagram produced by Petty prior to her evaluation.
Peggy is a 50-year-old lady. She was involved in a motorcycle accident on 05-25-08. She and
Mr. Steele were riding, two-up, out Warm Springs Avenue on a Honda VTX to see the overflow
water coming out of Lucky Peak Dam. Apparently, Mr. Steel, while negotiating a left-hand turn,
collided with the concrete barrier. He was able co keep the motorcycle upright. Peggy sustained
abrasions on.the back of her right hand, fingers and the right hip. Apparently, Jon also sustained
right-sided abrasions involving his right hip and flank. Peggy indicates that she was upset and
crying. They went hack to Mr. Steele's house.
'The following day, she was seen for evaluation at McMillan Medical Center by Natalie
Domangue-Shiflett, M.D., and was treated for multiple abrasions on the fingers of her right hand
which were aggressively dehrided, and she was treaceJ with Norco and Keflex. She returned the
following Jay and was evaluated by Mark Turner, M.D., for further wound cleaning.
Peggy began creaanent with chiropractor David Price, D.C., on 05-29-08 and was seen on 50
occasions through 12~ 11-08. She had been under Dr. Price's care prior to this incident. It is
Peggy's recollection chat the treatment she received from Dr. Price in 2008 prior to her

Q
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Jeffrey A. Thomson, Esq.
Page two
April 19, 2011
RE: CEDILLO, Peggy

motorcycle accident was for a kink in the left side of her neck. She docs nor recall having haJ
any right arm numhnes:; 6r tingling prior to her motorcycle incident. Her prescuting complaints
on 05-29-08 were consrnm headache and neck pain as well as pain in the right shoulder with
intermittent sboming pains and parcsthcsias in the right arm. He diaguosed cervical/ thoracic
sprain/strain, right shoulder sprain/strain, lumhosacral/sacroiliac sprain/strain and right upper
extremity paresrhcsias related to rotator cuff injury and sclcrngcnic referral points, indicating TOS
as wdl as post traumaric ccrvicogcnic cephalgia. He reports that she was ::ilmost completely
resolved from her cervical disk prohlcm when this injury occurred.
Peggy was referred co physiatrist Jmnes H. Bates, M.D,, and was seen for the frrst time on 06-0608. He diagnosed cervicothoracic strain, contusions, abrasion of hand, contusion of hip and
generalized inflammation/tightness in right scapular region. He treated her with a Me~rol
Dosepak, which she reporrs made her feel hyper and irritable, but she was ahlc to complete the
full course. She was also treated with Lidoderm patches and given samples of Skclaxin.

0

On 06-30-08, Dr. Bates injected the right levacor scapula with local anesthesia ~d
corticosteroids. On 07-14-08, he injected triggerpoints bilaterally. On chat date, his diagMses
were cervicothorncic strain, contusions, spasms/myofascial components, enthesicis of scapular
region and probable suhacromial bursitis. le is unclear as to whether the right subacromial bursa
was injected.
On 08-01-08, Dr. Bates reported that her cervicothoracic strain and contusions were improving
hut that her spasms/myofascia.l components persisted as well as the cnthesicis of the
scapular/occipital region and subacromial bursitis. On 08-15-08, he indicated an exacerbation of
her ccrvicothoracic strain. Peg,,,ay does not recall what might have caused chis to have occurred.
In chat rime frame, she was using ice and a heating pad on a daily hasis. It is her recollection that
she was experiencing pa.in largely in the neck ,m~ right trapczius region and that she was nnt
bothered by arm pain.
On 08-28-08, she was experiencing p::iin in her neck, radiating down to the scapular region as
well as pain in the ancerolaternl portion of the right shoulder. He pcrfom1cJ corticom:rnid
injcctillns in rhe long head of the right hiccps tendon and the right lower medial scapular border.
At the time of her follow-up cvaluarilm on 09-04-08, it was r.:-ported that the biceps tendon
injection had reduced pain in the antclior shoulder region and that she had experienced some
improvement in the scapular area as well.
On 09-08-08, a cervical MRI cx::i.m was obtained at IMI. This was compared with a previous
scuJy llll 09-13,00 and reported as showing a new disk cxrmsilln arising from the dorsal right
margin at C7-T1, measuring approximately 9x3x4 mm-mmsvcrsc x antc1ior to posterior x c.ranial
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Jeffrey A. TI1omson, Esq.
Page three
April 19, 2011

RE: CEDILLO, Peggy
to caudal height. It indented the right ventral aspect of the dural sac but did not directly abut the
cord or cause significant neural foraminal stenosis. It was reported that it could be potentially
affecting the right CB nerve root.
On 09-14-08, she was evaluated by Michael Aldennan, OMO, of Alderman Medical,
Acupuncture and was begun on a course of acupuncture treatments. The exact extent and
duration is unclear, as no further notes from Mr. Alderman have been provided for review.
On 10-24-08, she was evaluated by neurosurgeon Kenneth Little, M.D., on referral from Dr.
Aldem1an, for complaints of neck pain, trapezius pain and right shoulder pain. He reported that
she initially had some right arm numbness/tingling involving the radial forearm, index and middle
fingers which had subsided. It was noted she had also been experiencing headaches. Her
neurological examination was normal. He noted she did not have classic CB radicular sy111ptoms
in the axilla, ulnar foreann or 4th and 5th digits. He suggested to confirm the presence of C8
radicular symptoms that a right C7-Tl ES! under local anesthetic would be recommended. This
procedure was perfom1ed on 10-30-08.

0

On I 1-24-08, Dr. Little reported that this procedure brought complete relief of pain for a few
hours and that her headaches also resolved. He recommended surgical intervention. Peggy
reporrs to me that this injection made the right side of her face go numb for 24 hours and that it
helped her right lateral neck and trapezius region pain, eliminating it for a few days. On 1125-08, an ACDF at C7-Tl was performed for a diagnosis of right CS radiculopathy.
At the time of her follow-up evaluation with Dr. Little on 01-02-09, it was reported that she was
experiencing no radicular arm pain but was having pain in the posterior neck and trapezius areas
as well as soreness and stiffness. It wash.is assessment that she was recovering from surgical pain
also from underlying muscle tension and the best course for recovery would include a combination
of physical therapy, massage therapy and ac{1puncrure.
Peggy was seen for a course of physical therapy at Hands On PT by Candace Calli.son, DPT, on
27 occasions between0l-09-09 and 04-02-09.

·

'
On 03-26-09, cervical spine x-rays for flexion and extension were obtained and showed no
motion at C7-Tl.
01104-01-09, Dr. Little reported that she had experienced improvement of her neck pain with
resolution of pain radiating up into her face. He felt that her current symptoms likely represented
myofascial strain related to her accident. He recommended she hold off physical therapy and that
she might benefit from acupuncture and gentle massage.

Q
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RE: CEDILLO, Peggy

Cervical spine x-rays on 09-15-09 showed stable anterior cervical fusion at C7-TI.
No subsequent treatment records from Dr. Little are provided subsequent to 04-01-09, although
_Peggy believes she saw him on 09-15-09 and again on 04-19-10 when cervical spine x-rays were
also obtained. It is her recolleccicm that she did not have a scheduled appointment hut was seen
on a somewhat urgent basis because of her complaints of continued neck pain.
On 04-26-10, Peggy was referred by Dr. Little to physiatrist Vic Kadyan, M.D. She was
complaining of neck pain radiating into her shoulder and that over the previous 2-3 mnnchs had
noticed paresthesias in her right hand and was experiencing elbow pain. He diagnosed right
carpal runnel syndrome based upon prolonged right median-evoked sensory response and EMO
resting, although he had a negative right Phalen's maneuver and Tincl's sign.

0

On 04-2 7-10, Peggy was evaluated by Scot Scheffel, M.D., at the Idaho Sports Medicine Institute,
on referral from Dr. Little with complaints of right shoulder pain and intermittent right arm
numbness. He indicated that she had longstanding right trapezius pain, some preceding her
surgery that had persisted since then. It was reported that she was doing a lot of overhead lifting
activity and had noticed increased pain in the trapezius and began having right arm numbness to
her hand. This numbness was worse at night and would awaken her from her sleep. She only
had mild symptoms of numbness during the day. She felt clumsy with her right hand but had no
specific weakness. Her trapczius pain radiated up the right side of her neck to the base of her
occiput, and she felt tension in the right side of her jaw. He diagnosed right shoulder trapezius
pain and rhomboid pain, likely secondary to scapular dyskinesi.s and mild internal rotation deficit
of the right shoulder, noting on examination 3 vertebral levels of diminished internal rotation on
the right compared to the left as well as right carpal tunnel syndrome. He recommended. a trial of
a cock-up splint for the right wrist and recommended working with PT for scapular exercises.
Peg1-,,y was seen for an additional course of treatment at Hands On PT with 10 vi::,its between 0511-10 and 06-10-10. She was assessed as having an acute exacerbation of neck and scapular p,1in,
triggerpoints and spasm throughout the cervical/suprascapular muscle groups, right more than left,
and markedly decreased flcxihility of upper 4uadrant muscles. It was also noted chat she had
Jccr~ascd strength, especially in the right arm. By Peggy's description, her treatment consisted of
exercises, and she was released to purime a home exercise program..
At the time of her follow-up appointment with Dr. Scheffel on 08-18-10, it was rcpnrtcJ rhnt shl!
had had no relief from physical therapy and that she continued to expcrienc~ right-sided neck
pain and trapezius pain, much worse with heavy shoulder activity, as well as grinding and popping
of hoth shoulders, non painful, and discomfort coming from her shouldl!rs. She reported temporary

Q
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RE: CEDILLO, Peggy
relief \Vith massage therapy and denied any numhness or parcsthcsias distally. On examination,
she was slightly emotional when discussing her pain. X-rays of the right shoulder were reported
by Dr. Scheffel as showing some osteolysis and degenerative changes of the distal clavicle. He
questioned whether her persistent right shoulder and neck pain was secondary to
acromioclavicular pathology and injected the AC joint, hoth diagnostically and therapeutically.
She reporrs the injection helped for a couple of ~fays. StK· did
return to Dr. Scheffel, and
additional diagnostic wnrkup, including the arthrogram he reconunen<led, has nor been
performed. Peggy docs not recall having had any additional follow-up from health care providers
suhsequenc to 08-18-10.

not

0

,

Peg,,ay reports m me that at the time of her CS ESI on 10-30-08 most of her pain was in the neck
and shoulder region, stating it felt like she was being pressed by a bowling howl in that region.
She cannot recall any symptoms of right arm pain and numbness at th.at time. At the time of her
follow-up evaluation with Dr. Little on 11-24-08, she felt her symptoms were about the same, and
she srntes she was getting frustrated and was at the end of her rope. She awakened from surgery
61111-25-08, stating she though she had "died and went to heaven." She had no headache or
shoulder pain. She then states this likely related to her anesthesia. She did experience what she
describes as surgical pain following her ACDF which had pretty much resolved by January 2009,
bur she was still experiencing headaches and right-sided neck pain about the same as they were
before surgery. These have continued to the present time. She assesses her current headaches as
being no better and that her neck pain is approximately 20% improved.
Review of prior treatment records document a motor vehicle accident on 02-01-01 in which Ms.
Cedi.llo's vehicle was rear-ended. On 03-19-01, she began treatment with Chiropractor Price, at
which time she was conwlaining of headache pain in the rem.pie and frontal regions-constant in
nature, neck pain-slightly dominant on the right side, right shoulder pain-laterally and
anteriorly, with numbness and tingling down the 1ight lateral upper arm, crossing into the medial
forean11 and into the 41" and 5th digits of her right hand. She was also experiencing low back pain.
He diagnosed posttraumati.c impingement syndrome and symptoms that could have a radicular
component, most probably involving sclerogcnic symptoms related to the right shoulder. She
continued on treatment with Dr. Price off and on.
On 06-20-07, sht.: was com.plaining of pain that extended into the suboccipital rcgfon with
numhncss bilaterally in the upp~r extremities, dnminant on the right side. Ms. Cedillo had LO
chiropractic visits with Dr. Price from tl-rnt date through 11-0L-07 and L7 \'isits hctwel'n 01~14-08
~md 05-15-08 for pain in the right/left paraccrvical musculature and mid hack through the
scapula.

0

[ 3770 l
001211 GF01641

---·

•••

OO

. . . . . . - - - · · · · · · · · · · · · - · - - - - - . . . . N,.., . . . . _ N __

-

...............................-..······--·-·····-----···-·..·--·---····

Injury 609845416

0

Jeffrey A. Thomson, Esq.
Page six
April 19, 2011
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She had a prior cervical MRI scan on.09-13-00, following an incident when a car backed into her
car, while hacking our of a driveway. In that time frame, she was also complaining of neck and
right shoulder pain. Examination ac that time showed central and left paracentral disk
protrusions .it C5-6 .and C6-7 without associated neural exit foraminal compromise.
\

Peggy underwent arthroscopic dcbridcmc:nt of superior and posterior labral tears, arthroscopic
subacromial dt..-compression, acromioplasty and open excision of po,;terior paralabral cyst of the
spinoglcnoid nt)tch by"orthopacdic surgeon Thomas, Goodwin, M.D., o~ 07-26-02, related to
injuries sustained at the time of her motor vehicle accident on 02-01-01.
Peggy has also been treated by psychiatrist Scott Hoopes, M.D., for anxiety and depression.

0

Ms. Cedillo was asked co discuss her current symptoms. Her most prevalent complaint is neck
pain. It is present 80% of the time. She describes it as an aching, stabbing sensation in the right
side of her neck, radiating out to the anterior trapezius ridge hut does not extend to the shoulder
joint. It is precipitated by raising her arms overhead and jerking, jolting activities as well as lifting.
She gets relief by lying down with an icepack across her neck or right medial scapular region
where chis pain radiates on a regular basis. She estimates she uses a heating pad as well. She
either uses ice or heat application to her neck or posterior scapular region on the average of once
a week. She is also caking ibuprofen 600 mg, morning and afternoon, which she says takes the
edge off of this discomfort. In addition, she has some occasional numbness involving the 2"J, yJ
and 4•h fingers of her right hand which occurs on the average of2-3 x a week, lasting for about
one hour. She does not identify any precipitating factors. She wears a wrist splint at night, but
she does not necessarily think that her symptoms arc more prominent at that time but rather it is
a convenient time for her co immt)hilize her right wrist. Except for occasional right elbow pain,
for which she uses a heating pad or local massage, she is experiencing no right arm discomfort.
She believes the strength in her left arm is a little better than the right but docs not identify any
localized right arm weakness.
Peggy also is experiencing headaches. These occur 3-4 x per week or more. They tend to occur
when sht is experiencing pain in her neck and rrapczius region. She describes this pain as aching
and throhhing at times, sometimes ass1x:iated with blurring of vision which occurs an estimated
frl!quency of twice a week, lasting for one-half day. She indicates it is hard to concentrate when
shr is experiencing headaches and that she also grinds her teeth. She treats her headache with a
heating pad and bming partially reclined with her t1cck anJ head supported. She also utilizes
ihuprofen.
'
Peggy reports that her neck, right crnpezius ~nd medial scapular pait1 are the same 11l)W as prior to
hcl' C7-T 1 ACDF, and she thinks th.·u maybe:: she is conti.J.rning co experience diswm.fort because

Q
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RE: CEDILLO, Peggy
of something in her right shoulder. Except for x-rays obtained by Dr. Scheffel, no additional
workup for right shoulder pathology has been undertaken. She does report that following her
arthroscopic surgery by Dr. Goodwin, she gm along great and was back to unrestricted use of her
right arm.
Her current medications include Ambien at bedtime and Pri.stiq 50 mg once a day.

0

On examination, she is a pleasant, somewhat tense lady. Blood pressure is 130/82 in the right
arm, sitting. Ptilse is 82 and regular. The optic fundi are within normal limits. Range of neck
motion is as follows: Flexion-50°, extension 50°, lateral rotation (left/right) 70°/60°. Cervical
fnraminal compression maneuvers are negative. Range of shoulder, elbow, wrist and finger
motion are full and painless. There is no localized shoulder tenderness or crepitation. There is
only very mild tendemess to palpation in the right mid lateral cervical paraspinal region. No
involuntary muscle spasm is detected in the cervical, trapezius or medial scapular musculature.
Light touch and perception are intact in the am1s and legs. Vibratory sensation is normal in the
hands and feet bilaterally. Tinel's sign and Phalen's maneuver are negative bilaterally. Motor
stren1,rth in the arms and legs is excellent. Alternate motion rare in the hands and feet is nonual.
Upper arms (left/right) measure 25cm/25cm. Maximum forearm circumference is 22cm/22.5cm.
She is right hand dominant. The biceps, tdceps, brachioradialis, patella and Achilles reflexes are
brisk and symmetrical. The plantar responses are flexor. Her sration and gait are normal,
including heel, toe and tandem walking. The Romberg test is negative.
Treatment records indicate that Ms. Cedillo sustained abrasions co the right hand, right shoulder
strain and cervical and thoracic muscle strains at the time of her motorcycle accident of 05-25-08.

It is more likely than not chat the right C7-Tl intervcrtebral disk herniation for which Dr. Little
perfonned an ACDF for right CS radiculopathy was a preexisting condition, although possibly
aggravated as a result of th~ mororcycle incident. ·
·
Following her rear-end motor vehicle accident in 2001, she experienced neck, right shoulder and
radicular am1 pain and pareschcsias in a distribution highly suggestive of CB nerve root irritation
likely secondary t<) her subsequently dia~1oscd right C7-Tl intc:rvercebral disc herniation. She
was contin~ing to be treated for neck pnin by Dr. Price in 2008 as late as 10 days prior to the
motorcycle accident.

It is of note that in spite of her complaints of mild right ann paresthesias Dr. Little did not
document a focal ncurolo1:,ric deficit and that following successful CB-Tl fusioi1 she has continued
ro experience headaches, right-sided neck and trapczius muscle pain, essemiall)• unchanged from
her preoperative status and is also experiencing right hand parcstbesias. If her right C7-Tl

0
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RE: CEDILLO, Peggy
imervertebral disk extrusions were the result of injuries sustained on 05-25-08, her right-sided
neck and scapulothoracic pain as well as her right hand paresthesias should have resolved,
following successful CB nerve root decompression and fusion.
I agree with Dr. Little that her persistent symptoms are on a myofascial basis. She is currently
experiencing fairly typical occipital and bifrontal muscle contraction headaches and tension
myalgias involving the right paracervical and scapulothoracic musculature. At this point in time,
they are primarily a reflection of intercurrent life stresses.
I would apportion the necessity of her C7-Tl ACDF as beh1g 50% related to her motorcycle
accident 0£05-25--08 and 50% related to preexisting cervical spine disease.

Please let me know if I can be of additional assistance to you regarding Ms. Cedillo.
Cordially,

0

~
l

Rich9i!d W. Wilson, M.D.
RWW/ec 04-21

Ends.

0
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Electromyography, Electroencephalography, Sleep
Medicine, Evoked Potentials, Chemical Denervation

George R. Lyons, M.D.

James D. Redshaw, Ph.D., M.D.

October 2, 2012

Richard W. Wilson, M.D.

Jeffrey A. Thompson, Esq.
Elam and Burke
P.O. Box 1539
Boise, ID 83701
RE:

PEGGY CEDILLO-STEELE

DOB:
Case:
E&B File No.:

Cedillo v. Farmers Insurance
2-1347

Dear Mr. Thompson:

0

'

Ms. Peggy Cedillo-Steele was seen today for neurologic evaluation. She was accompanied in
the office by her husband and attorney John Steele. Ms. Cedillo-Steele was initially seen for
neurologic consultation on April 19, 2011, in reference to injuries sustained at the time of her
motorcycle accident on May 25, 2008. On that day she was the passenger on a Honda VTX with
Mr. Steele. He failed to negotiate a sweeping left-hand turn on Warm Springs Avenue just
below the \\!arm Springs Mesa subdivision. This resulted in side-swiph1.g the concrete barrier.
He was able to keep the motorcycle upright. Peggy sustained abrasions on the back of her right
hand and fingers and the right hip.
TI1e details of her workup and trea1ment on that date through April 19, 2011, are summarized in
the consultation report of that date.

FoJlowing this incident Peggy underwent a C8-Tl ACDF by neurosl,lfgeon Kenneth Little, MD.
He noted that her symptoms neck and right arm paresthesias did not necessarily conform to a·
C8 nerve root distribution as might be expected based upon the intervertebral disk abnormality at
that level. Postoperatively and at the time of her April 19, 2011, consultation, she was
continuing to experience headaches, right-sided neck pain and trapezius muscle pain, essentially
uncha11ged from her preoperative status and also was experiencing right hand paresthesias.

of

Dr. Little and I were in agreement at that point in time that her persistent symptoms were likely
on a myofascial basis. I believe that she was experiencing fairly typical occipital and bifrontal
muscle contraction headaches and tension myalgias involving the right paracervical and
scapulothoracic muscle. There was no solid anatomic explanation for her right ann paresthesias.
It is of note that her preoperative symptoms were on the basis of the doc1.1mented C8-Tl

Q
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RE: PEGGY CEDILLO-STEELE
intervertebral disk herniation that following successful surgery with excellent C8 nerve
decompression these symptoms would have been expected to markedly improve if not totally
resolve between the date of her surgery November 24, 2008, and April 19, 2011.
At the time of her initial neurologic evaluation April 19, 2011, Peggy's primary complaint was
that of right-sided neck pain present 80% of the time, described as radiating into the anterior
trapezius region. It did not extend to the shoulder joint. In addition she was experiencing some
occasional numbness involving the second, third and fou11h fingers of her right hand. Except for
occasional right elbow pain she was experiencing no right arm pain. She did not identify any
localized right arm weakness. She characterized her neck, right trapezius and medial scapular
pain at that time as the same as prior to her C7-T 1 ACDF and thought that she might be
continuing to experience discomfort because of something in her right shoulder. Her
examination at that time showed essentially normal range of cervical spine motion considering
her one-level fusion procedure and she had full and painless range of right shoulder motion
without localized tenderness or crepitation.

0

At the time of her evaluation by Dr. Scott Scheffel on April 27, 2010, it was noted that she had
experienced longstanding right trapezius pain, which proceeded her cervical fusion on November
24, 2008, and had increased in conjunction with her increased workout program over the
previous several months and that she is also experiencing some right arm numbness into the
hand.

On September 20, 2011, Dr.Scheffel obtained a history that Peggy was experiencing continued
"deep ache" in the shoulder sometimes related to motion but not necessarily. There was also
some radiation down her right arm into the dorsal foreannan and the dorsum of her hand. She
also felt that she had some "weakness" when working on triceps lifting at the gym. He felt she
was continuing to experience some carpal tunnel symptoms.
On October 3, 2011, a right shoulder MRA was obtained showing a nondisplaced superior labral
tear extending into the right upper aspect of the anterior labrum. There was mild tendinosis
involving the supraspinatus tendon without disruption. On October 11, 2011, Dr. Scheffel
performed an U/S guided injection of the glenohumeral joint in the right shoulder, which on
November 4, 2011, he reported as having produced 50% improvement but there is concern about
neurological pain. Consequently he recommended a C6 nerve root block, which. by his
accounting gave her almost immediate resolution of her headache pain, which lasted for four to
five hours.
On January 23, 2012, Peggy was reevaluated Kenneth Little, MD, who performed a C7-Tl
ACDF on November 24, 2008. It is unclear as to when his most recent followup had occurred

0
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RE: PEGGY CEDILLO-STEELE
prior to that date. He reported that she had a two year-year history of progressively worsening
C6 radicular symptoms. This history he obtained from Ms. Cedillo-Steele, i.s not substantiated

by her report of symptoms on April I 9, 20_ 11.
On February 15, 2012, Dr. Little performed a C5-6 ACDF for what was described as
progressively worsening C6 radi.cular symptoms characterized as severe neck and radicular ann
pain.

Ms. Cedillo-Steele was evaluated by orthopaedic surgeon Thomas Goodwin, MD, on
November 30, 2011. He had previously treated her for a superior labral tear nine years earlier.
He saw her again on May 7, 2012, and noted she was continuing to experience increasing pain in
the right shoulder. On May 22, 2012, he perfonned arthroscopic right shoulder surgery with
debridement of rotator cuff and labral tears, chondromalacia and bursal adhesions and also
performed a biceps tendon tenodesis.

0

At the time of her followup with Dr. Goodwin on JW1e 25, 2012, it was noted that her shoulder
was painful, she had some trapezius pain that was radiating up to the occiput causing her to·
experience headache.
At the time of her followup with o·r. Goodwin on September 9, 2012, she was experiencing quite
a bit of parascapular and lateral cervical pain but was able to elevate and abduct the right ann to
170°. She was consulting with Dr. Little regarding her residual neck pain and headaches.

Peggy repo1ts to me that she has recently been referred by Dr. Little to physiatrist Robert
Friedman, MD, for pain management.
Ms. Cedillo-Steele began treatment with Kevin Saul, MPT~· on July 13, 2012, and was seen on 22
occasions through September 19, 2012. She is still receiving treatment although more recent
records have not been provided for review. On September 19, 2012, he described her as having
decreased neuro mobility of her right ann and stated that she had symptoms consistent with
thoracic outlet syndrome. Ms. Steele is currently focused on this diagnosis as the explanation for
her persistent symptoms.

Peggy was asked to discuss her current symptoms. She describes the headaches occurring three
times a week. They are right-sided beginning in the occiput and spreading to the frontal region
as well as her cheek and jaw. They are throbbing and achy in character. Her headaches are
precipitated by utilizing her arms during activities of daily living such as house work. She

0
-
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RE: PEGGY CEDILLO-STEELE
indicates that with these headaches she has difficulty concentrating. She treats them using ice
packs and/or heating pad. Last week she began treatment with .Norco, which results in 60%
improvement within one hour. She is somewhat vague as to how long her headaches last stating
it may be up to four days.
Ms. Cedillo-Steele also complains of neck pain. She describes it as being continuous in the right

lateral neck region. She also points to the occipital insertion of the posterior cervical muscles.
Her neck pain is present 80% of the time. It is a dull, aching pain. It is precipitated by activity ·
similar to her headaches. She thinks her neck pain might be 20% improved as compared to
before her recent CS-6 ACDF. She takes Norco and uses ice packs and heating pads on the
average of 4 to 5 days a week more frequently on the weekend, She cannot specify whether her
neck pain is improved significantly since her recent surgery.

0

Peggy is also having right shoulder pain. She points to the trapezius ridge and right lateral neck
region as her anatomic distribution of "shoulder pain." She indicates she has numbness in the
right side of her neck up to the ear which has been present ever since the regional block utilized
for her recent right shoulder surgery. She indicates that this pain occurs on the average of four
days a week, usually all day long and describes it as feeling like an elephant is sitting on her
right ·side. She feels that her range of right shoulder motion is not as yet full but is "pretty darn
good." She does not describe any localized right shoulder joint pain. She does describe pain in
the right biceps region precipitated by lifting and carrying objects in her right arm. Currently she
is experiencing no other right arm symptoms. She believes she might have had some right arm
pain before her neck and shoulder surgezy. Currently she is not utilizing a wrist splint. She has
some intermittent right hand numbness but cannot localize it specifically.
On examination she is a pleasant lady in no apparent distress. She is somewhat less cooperative
in revealing details as relate to her current history and symptoms today as compared to April 19,
2011. Blood pressure 120/80 in the right ann sitting. Pulse is 84 and regular. The optic fundi
are within nonnal limits. TI1ere is a well healed surgical scar from her C5-6 ACDF. Range of
neck motion is as follows: Flexion is 58°, extension 45°, rotation left/right 45• /55°, lateral
flexion 30°/30°. Cervical forarninal compression maneuvers are negative. She experiences a
pulling sensation i11 the right lateral neck muscles with rotation/extension to the left. There is
tenderness to palpation over the right trapezius ridge and lateral cetvical musculature. She has a
mild hypesthesia i11volving the right lateral neck from the base extending to the posterior
auricular region but does not involve the pinna of the ear. Range of shoulder motion is flexion
left/right 170°/170°, abduction 180"/180", internal rotation 90"/65\ external rotation 90"/90".
Extension and intemal rotation is to T3 on the left, T6 on the right. Adson maneuver is negative
bilaterally. Tinel sign and Phalen maneuver are negative at the wrist bilaterally. Sensory testing
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in the arms is intact to light touch. There is a two-point discrimination threshold of 3.5 mm in
the fingertips of both hands. Light touch and joint positioning is intact in the lower extremities.
Dorsalis pedis and posterior tibial pulses are normal bilaterally. Muscle strength in the arms and
legs is normal. External rotation of the right shoulder against resistance is not painful. Upper
arms measure 25 cm/25.5 cm. Maximum forearm circumference is 22 cm/22 cm. The biceps,
triceps, brachioradialis, patellar and Achilles reflexes are brisk and symmetrical. TI1e plantar
responses are flexor. His station, gait and balance are normal including heel, toe and tandem
walking. She can squat and rise without difficulty.
Ms. Cedillo-Steele1s current neurologic presentation is remarkably similar to April 19, 2011.
She is experiencing right-sided muscle contraction headaches and neck pain which is primarily
myofascial in nature as well. What she describes as "shoulder pain" actually does not involve
the shoulder joint per se but rather the superior scapulothoracic muscles including the trapezius
most prominently. She is currently experiencing no symptoms to suggest · a cervical
radiculopathy or myelopathy.
-

Q.

Peggy has excellent range of right shoulder motion with very little in the way of joint
symptomatology. She is still experiencing some vague right hand paresthesias, which may be a
reflexion of previously diagnosed and as yet untreated carpal tunnel syndrome.
The progressive right C6 radiculopathy referred to by Dr. Little in his office note of January 23,
2012, likely occurred subsequent to April 19. 2011, as at that time she was having no symptoms
to suggest a right C6 radiculopathy. One could only speculate that some intervening event may
have precipitated her subsequent radicular right arm pain and paresthesias.
Ms. Cedillo-Steele has on sequential cervical MRI examinations obtained from 2002 to 2011
evidence of C5-6 spondylosis with progressive degenerative changes producing foraminal
narrowing. Given the nature of her initial motorcycle accident of May 25, 2008, it is unlikely
that this incident caused a C7-Tl intervertebral disk herniation as well as the aggravation of her
preexisting CS-6 degenerative spondylosis. Ms. Cedillo-Steele is clearly amplifying her current
symptoms for secondary gain.

Please let me know ifI can be of additional assistance regarding Ms. Cedillo-Steele.
Cordiall~1

.

.- / •

Richard~

RWW/brr
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·'- BdISE NEUROLOGICAL
CONSULTANTS, P.L.LC.
Blectiomyography, Blecttoenc~halography, Sleep

Medicine, BvokedPotentlals, ChemfcatDsnerwtion

George R.~ns, M.D.

JamesD. Redshaw. Ph.D.. M.D.
Rfchanf.W.Wllsml,M.D.
Jeffrey A. ThDmsan, Esq.
Blam&Burke
P.O. Box 1539

Boise, Idaho &3701
. Re:
BDILLO
DOB:
Case: Cedillo v. Farinezs Insurance
DOI: 05/25/03
E&B Fl.le No. 2-1347

IME SCHBDULB: Oetober 2. 2012, 9:00 a.m.. Richard W, Wllsoi;_M.D.
SUMMARY OF ADDfl'IONALMEOICAL 'RF.COIU>S

· PRJORRBCORDS;

0

2007 8-30-07: Dann Wey.hricb, M.D., OBO. Boise. Ended relationship w/ B..F.,. seeing
counselor, recommending Xanax/Amhien. Saw Dr.{'/ handwriting) on Coro,ra (? handwrffing) •
also thmlgbf she had ADD.~ mono recently. Desires S'lt) ~ 4'tB.F.'s infidelity.
Assessmegt: .Anxiety, miewed altc:tnatc tx oplions... confinua w/ c:mremtt. SID scteening.
JO.JD-07: Dr. VfeyhriQh.RxXanax:.Smg. bidpm.#20, NR,;Ambien 10 mg.hs,#30,
2008. 2-11-08: Dr. Wcy.brlch. Rx Xanax #20 rmd Ambic,n. #20.
3-14-0E: Dr. Weyhdch. Rx Xsnax #20 and Ambien #20.
5-16-08: Dr. Weyluich. RxXanax #20 and Ambien #1.0,

CURRENTINJUR.Y,MVA~lS-08:
[See previous summary.of medical reeatds. Summarized belaw ar&m:oms notincluded
in first sat.]

7-8-08: Dr.. Weyhdch. Bili schedaled yearly ex.am. Rx Xanaic #20 and Ambien tao, NR.
. 8-6-08: Dr. Weyhridl. Yem:J,yexm:o. TakingXmmx,~andNSAID. BP 148/90,
states it is 1l:!Q!l)ly normal, and feels itis d/t pain today. Asses&m.ent/Plan; 1) Varlcosoveins.
Reviewed coDSUlt w/ Dr. Oilbertwn- \I handw.dting). 2) Elevated BP. Chetk3-4 x weekly and
oallnclevated. 3) Back pain, OfferedPTreml or(? hawlwriling). 4)Insomnia. Refill
Ambien. S) STD screen. (Negative).
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8-27--08: Dr. Weybricb. ~ Rc:fi:mlls fuxed to Dr. Mings (dennatology) Bild Dr.
Gilbertson.
.
9-Z-O&: Dr. Weylo:ich. RxAmbien 10 mg. hs, #30, NR; XanBK .S mg. bid pm, #30, NR.
9°24-08: Dr. Weyhrlch. Rx Ambien.#30,
· 10-24-08: J:?.r. Weyhrich. Rx Xanaic Hao and Ambicm #30. NR..
\2-15..()8: Dr. Weybdcb. Rx Xanmc.#30 end.Ambien fl30, NR..

2009 . 1•9-09: Hands OnPbysieal 'l'hel:apy, Boisa. lilifial EVJlJlwiign; ~ by J,>r. Little. H/o
molm'e_ycle accidmil: 5-08. Want to ~ '!hen 10 Spine Jnstin,ile. cortisone iqjeotions - no betrer.
Dr. Little-epidural got worse- surgery 11-24-08 - better, then began gettiDg im:reased:necklbaclt
pain- xmys ne8llfive. W"ill. also by acupwwtme. Pain rated S/1~-spesm. .Aggmated by sleep,
dmin& siltingupf,mytinlc. Rdievcd bymusaleielalamts atni8ftt, rest, massage. Functional
limibltions -WOlk. MRI- C7 herniated.~ Cervical sllenglh.5-/5 neck flexionand ~
sb.onldergiJ:dlcelevation, diaphragm,.delfoid. biceps.;. triceps.,BPL l!lldl"' &lfhpalmarinter.
ROMsbouldem WFL. T.P's~spasm. ~:flmbility Cl ton. [Seepiior summary fur
ibrthcr .PT notes.]

0

1-.28-09 IQ 12•22•09: Dr. Wc;phm:h.. h.Ambien 630 X 7 a.nd~ f#30it 12.
8-20-09: Dr. Weyhrich. Annual exam. BP 150/90. Wt.135.S Il>s. Does:not ch£clc BP
out.side ofoffice. States difiusc (? lrandwmiug), ~ " decleased emrgy. ('l Oland neck pain
11/08 w/ 2 handwri.liDg), Feels anxiom, difficwty skepiEg. Toking Xanmc .5 mg. bid and
Ambiell 10 mg. bs. States erernmn TT- gut('! handwming)~ 21e9kpaint, ~ angry), real ostate...
(?). Assessmel!f/PJan: 1) ~related('/ Jumdw.titing)ofiIMlmased messw/ n=edto~
. on." -Zoloft SO.mg. w/Xana:icpm... 2) E l ~ BP. CheckBP's l-4x weaklyx 2 weeks 1111d
call w/ msulta,_ 3) Imomnia. Amhkn CR. sleep hyg=1.e.. #ISO Ambicm gmm. 4) {7l{anrlwridng).
Check1.Ff's.. CMP. CBC• slnmg1y suspeetsecondsty to ill. Ifnmmal. essess :responseto (?) fx.
[CBC mows platelet COllnl 356. CMP shows giucosc 97~ ALT (SGPl) 28. T4. Fme is WNL at
1.45. TSH.3"' Gett is 6.06. Pap is negative..] 5) (?lJsndwming)_
8-27-09: Dr. Weyhricb. She is49 y/obale hem for s1cin lesion biopsy. Rcc!1CCk TSH 3
mon1im.
.
•
9-2-09~ Dr. Weyhckh. m. Shelms d/c'dZoloft • "wasmvvjngmc up... Clenchl:djaw.
tight IllllSCh:s. Ambien CR. not batping sleep as welL Pmcil suggested as allmnati.ve. States she
tooldt 10 ~ ago and she ~-very lethaJtlc. D.isollssed(?Pristlq)-pmiem given Rx end
(?). .. Discussed.skin biopsy, tefuned to Dr. Mings.
·

2010 1-1~10 to 12-22~10: Dr. Weyhtich. Rx's'.Xanax .S mg. bid pm, #30 and Ambi:n 10 mg.
hs, tl30 mfilled.

4--ZT-10; Scot Scheffel. Ml>.. Idaho-Sports Medicine 1.ustitute, Boise. I!rtake Sheets; Her
PCP is Dr. Weyhric.Tr. fmtShoulder smgery by Dr.. Goodw.in.2002.Neck surgety by Dr. Little
2008. Family ffig Melanoma in father. Substanpeffx: "Never" .. tobaoco,aloohol, xcorea!ional
~ C,xrrent M.eds; Soma, Ambien (rarely). Allergies; Cocle.ine, Sul&. RQSi Positive for
:lmigua, diuineH, nshes, ~ression. ll!!.1detJ. Cm!:efttQom»Jsmta;Neck, shoulder, mm and
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hand,onsetS-25-08.Rights'boulderpainandiutexmittx:attlghtannmnnbness.B/oC7-Tl
cemcal decompzessionand 1llsion by Ik. Uttle on l t-24,,08. She has had long s11mdi:ngrlght

1rapeziuspaiu.somewhir.hpreceded-hersargeryamihascertainlypersistedeince1hen.Shehad
been doing relatmlywell, but1hen d!tmd iucrealing a workoatprugnim II couple of
months ago, doing a I.of of ovedteBd activit;y andnoti<lCd imm:asmgpaln in napedus and also
began having rlgbt ann·munhnea into rhe hand. (See prior Sl1IlmlalY-]
S-11-10: Hands Oii Phyaical Therapy, Boise. R.emrred. by D.r. Schml. Initial Eyalustjgm
MVAS-25.()8.Necksnrgery ll-o8.PT2009. Startedgym. work in J'an.2010, Jfflingweigbts, increased pain. Saw Dr. Little -xray. Hands a!,o fulling asleep. BMG--ew:plll tunnel S11,w Dr. ·
Sc:1u:dti:1 -P'l'. Bm!mi Tightlsore-pasterilJJ.'neckto rigbtshouldar. ~ by-wmking out
Holds :head stiffly. Strength gmssly >IS 1WB. 5/S LUE. T.P'.s/spasm snbocclpitm, upper trapll,
soslem,. SCM, rilomboids. It>L. [Sec:prior SllIDDllllY.J
10-22-10: Dr. Weyhrii:h. Rx Pristiq SO mg~ 2 qd. #90, NR for"Peggy ~e.n ~amc
change.)
· 11-23-10: Dr. Weyhrioh.~ Pati.cntnccds yearly~ requesting appt Refil.lXanax.
12-22..JlkDr. W~Immi.PatieJJtschedul.edafierholideys.Rx.Ambie:uandXtmmc.
2011 l-21-11: Dr. Weylnich. N!!!!;Rewmed call. Informed needs to ~scc:n.Appointme:ot

·0·1
.

'

D18do l-31-U. Rx Xmmx .s mg. bid, #lo and Ambim 10 mg. !is _p:n sleep,630, NIL ''No more
meds :mmtpatienthas~:fbrmmuat...
l-2&-11: Dr. Weylmch. Rx Pristiq so mg. qd. #90 NR. Has appt. 1-31-11.
1-31-1 l: Dr. Weyhricll. Annual L'J!8n'.I,. Step-son comwittedsniclde ltlstiall. No
0

coutme1ingto dare. Jnm'eased.Xmmx: q.d to bid. Feols anxiot,v inmeasedsHghtly- 'IJSingAmbien
pm. Well'Mss - received ll1l ~ pmnphli:ts. S11cmgly eni:owaged counselizJg, s1ce,P
h,ygicne. Mcds mclude Prlstiq so mg. <111. .Ambien 5-10 mg. fis.)ummc s mg. qd to bid. {Pap
negmiw).
· 2-1-11: Dr. Weylnioh. Rcfctral amhecards :mxed to ms ('l).
2-8-11: Dr. Weybril:h. Rx PdstiqSO mg. qd. ,{JOO,
2-23-11 to8-29-ll:Dr. Weyhrich.RcfilfsAmbicn 10·mg..#30;Xs:nalc.S-mg,.il30x 7.
4-19-11:Ricbani ~ MD.,Nemologist, Boise. R.Qlcnedby.JeflieyThmlson.Atty.
for 1MB. [Sununmy afmedical.recoldsand lMErcport atfat:hed.J
9-9-ll=Bedcy Welts..PA~ UrgentCam.,PrimaryBoolth-SmteS1Icet,Bofse, She is 51 y/o
who r:/o neck pains: l day, osgoing since MVA 2008. Pain w1 swallowing and pain in upper
. back 1111d c1test;· med.moderate. 9Jrmnt Meds; P:tistiq ER. qd. Social me Never a smoker•
.Alletps; Codeine:., Suffil. ~Ht. 66¼". Wt. 144 lbs.BP 152195. 'f 9gz. 02 Bats 100%.Pain
8-9/10. V1111'blym:icomfurtable. N o ~ apin.o orpamspmal muscle~.No spasm.
Mi1dJy limitedneclc ROM an directions. 'Irapezius tenderness bilatmally. Normal shoulder
ROM. Wexes 2+- bilawally. Nm.mal sensation audstre!lgtb. bilaterally. No bnms. Assessment:
Neck disotdedsymptoms, NOS, spasm, fiml; StmtNoreo S/325 mg. q 6hx 5 days, #20, NR.
Start Cyclcbenzapxm, 10 mg. tidx S ds,ys., #15, NR. No driving. etc. Wbilis taking tne!ls- RICE.
Fin with PCP in 2-3 days.
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9-20-11: Scot Sche:m:t, M,D., Idaho Spm1S Medicine Imititme, Boise. She is hen, fur
recheckofrigbtshouidcrsndneckpain. TheiDjecliongive.o.atlastvisit(S-18-lO)didoot
signi&antly improve blr s_ympt.oms. Continues a: "deep~.. m shoulder sammmes-ielated to
111Dtw11:but notnecwarily. Someradialiondmvnmmimo domal ~mumd dmsum ofband at

times.Feels se ma,ybave somo ~ when worldugon b:iceps liimlgiu gym. Denu:smi;y
other weakness noted. Pain atnightw/ sleel)ing. Continw:s some(WjlilI tmmel-ty_pe aymptoma

throushnightwf llllmbness on waking. Denies m,y significant ~durlngday. Same
cr,epitus in neck past-op. Denles.arrJ left-sided symptmns. Palnfn ahou1der has oem somewhat
debilitatingoverlastnumberofmonfhs•.Aleo:feelsthisis.gi,ttingworsoslowlyovei:-time,Somo
-re&fw/pain!Dlldsandmuscleielaxms:mently.~Fatigue,dc:i~amiely.~
WelJ..appearing, NAO. NonnalgaiL left sboulderexmn.is nomal. Rightahoulderhas fuJl
abdlW!iOJ1.butcliscomfilrtw/<:n:1ssboilyaddllctionandlacb-4-vertcbml~ofm.Mild
di.scomfhttw/ empty csn but good strength. No pain or weakness. w/ERagainst mistam:e or
snb!lcap!llar1eSling. Mild discomfolt w/FF egamst:iesistance. No
ovor AC joint or
elS1WmC1Cabout shoulder. No pam or a_ppehcnsi.on w/ahtluetion mui BR. Mild cervlca1
discomfort w/ side-to side rota1ion and BOJDe mildim.tcase in distomfortm.ngbt ~ w / left
obliquoextcmion.. Nopafn w/ axial loading cn-fidlF.F. ~·imzrdto CS:, 6 mid. 8 ti:slmg.
R.eall0l!l3blo strengfh wf testing ofC7 at trlcep.11 but sefllll8 to be sligbtly weak wlthis. No other
11CUMlogic ddicitnotcd. J)iegngsfs: Ncckpain. Right shoulder _pain. lJ.ml1 Options discussed w/
Pesgy-Stectoandherhusbetl4~. 'MRA ofshoulder is stillwasonableoptiml. but also wilt
obtain~ MRI.Rx Flemil 10 mg. tidpm. #30 an4NOECO 10 mg.. ½-ths pm, #20,NR. Flo

m

0

alktstw:lics.
10-3-11: Jasonsalber.MD.JDaDas.P~MD.,Radio.logisls.Gem:StateBadiology.
Rcf'amd b-, Dr. Scbefi'el-withrisbtshouidcr pain. r/o liib:ral h:81; mm. m:i:k and right shoulder
painsil!Ce~MVAm2008.rlo rigbt.C7miliadftis. Right Shoul&;rMJW
Not1displacedsuperiar labral fear extending infn the 11.{lper aspect efffte enim!Ot' lamun. Mild
tcJI~s involviug tkc supraspinatus tendon w/o d.is!Jlplion. Q-Spme-MRlw/q congest
Compammn to- MRI 9-S-OS at JMlMetiilian. Post-opchmJ&oftam ACDF p.ax:c:dumC7-n.
Spomlylitic·~ scattered thronghautthe C6pinc mostp.'ODOlmCed at CS-6 wnere1heteis
mildtomodemtebilatemlfotaminal:nmxowingmompronauncedOJ1:tbedght.(Atfacbed).
10~10, 1J.l6, 12-13-11: Dr, Weym:icb. R5fil1s Ambien 10 mg. #1#0 and Xanmt..S mg. bid.
#30x3.
·
10-11-11: Dr. Sc'hcffi:t Hcte to discuss opfionsofrlghtshouldet diagnosti~ iqjeotion.
Cominues shoulder pain end JBdiculartypc'pain d~ann,, quite signlficjuitand WOl'SmlS w/
aativhy.RcicG!JtMRA51ww&~nmrandneckMRishowssome-:netstoiogicimpingement
. above level ofllerprlorfuion. Demes fI1'1Y fumk v,,me.ss, ~ UIJComfmmbte.. Mildly
limited cervical ROM w/o significtmtspasm. Rfghtshouldeihas fiill PROM w/-pam w/
O'Brien's. but goodstt=glh on R.C filsti!lg-, No significam:TIP over AC joint or elsewbere.
Neurologie.m.f8ctrlislully. Djngoosis: Shoulderplllllt,qaestions:condaryto SLAP tear vs.
nimropathia pain. Proctdurei UJS.gnided iDJedion GB!, joint, rights.ho-alder. l'mmession:
Successful injection.rigbt Gm. w/ 6 cc of 1% Haocaine-w/o epi and 80 mg. Ktmal.og. Plan: Flu.
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by phone 1 week.

10-12-11 to 11-18-11: Be& Schoenfeflf. PI'. Idaho Sports Medicine Inslitufe, 1teated on
10 vislts. Refem:d by Dr. Scl!efil,I w/ rigbtshoulderfup_pertrap pain and pressure, diagnosed
rigbt sh~derSLAPtear. Ollset sbouider/neck painsincemotmcyc:lcaccident 2008. Sip ACIJF
C7-Tl In 11-08 by Dr. Lillle. Some decrease in &)!mplomS post-op. did PT post-op, Hadrlght ·
ahouldc:,r jqjectionyest.crww. Complain»?, 10-12--11: Rightshoulderpain. Uppertmp
pam/tigbtnessfpressure. HA.'s that stmt at base ofslmiland go up t.o h=ul. NJT in.lU.JE to hand. .
Grinds tee!hatnigbt. Aggiawted by uprightprokmpl siffing. H A ~ es day
im:reasesw/ a:11y11SeofRUB. Alleviatingfiu:tms inoiude lying ~hlelhcat. Latelyhosliad
SUOl:C§ w/ limitinginteosity of.HA/uppertmp/shonJdertigblnesg wJ painmeds endmusclo
, relaxers. Ittakesm.eds before Sj18Smingstarts.abletolimitthe e:mntaf.HA,.s. Minimal-HA in
a.m., worsens as d a y ~ Shoulderpain i s ~ dcpondent-1ries to limit use/guard it1D
avoid ()'VCF-nse and increasing pain. lsmallypain is
day-after beiDg active. No.uight pain.
~ Realtor, works mm home. AIS<>works part-timefi>r BDBG atihemall • on~
dmingsliBt. Able10 manage thisw/o pmbh:e3s. Hobbies; WOiks outat Oold's Gym. .Ptlnrto
MVA. V11>ulcldo wdgbls and classes. alsomou:mam bike end 1lilli:. SinceMVA,hasdanc body
pump cJasa w/modificatians(no overhead wmghtl.. nolo.ug ~ OB'Wdgbts). Ncmnalff-walks
in mothills 2-3 x weekly. Has not done wom:onts or'Walkingior- I mcnttb d/tbcmg· depressed.
~ Prior right sbouk'felsurgery by D.r. Goodwin m2001, labml debddement, eftet MVA in
which shc'was hit from tiehind by a.dmnk driver. Had eom_plet1nesolntion of sy.mptmns•. 1!!!!!!!.
· Bxem. J0::12-tl:.RoundedsbouJdemincreaseastimesittingincreases, sligl!tJy f.orward.~
CervicalAROM showr. ffi::xion WNL w/ minimahuqjcctive sfrctchmlafmal U T , ~
rightlbi1a1ma1 mtati<Jn WNL. left SB decreased 25% w/ so~liw tightness.right UT. Shoulder
.fknclon 110• bilaterally,. abduction 110". bitatmdly, IR. is WNL bilab:ialb', ERrigb.t:>90", Mt
. 90". Strength 01-Tl ·i!J WNL l>ilatcmlly. except 4/S. tri.ceps; JR.SIS bilaicmllr, BR 4+/S rlglit mxl
S/5 left. J'oit¢Play: PAMWNL CPA Cl-S-CPA, C6 sfi:ffCPA; PAM Gil joint WNL bilaterally.
Light tovdl sensation intact biJamlly. Ncgatm neural tension signs. Sligbt:dgbt ldionlde:rpain
w/ ~ at C-spJno,. O'Btien.'s.+1-rlgbt. mn,P\Y c:an +/-,.Hawkins ncsatfvt-.Assessmcnt
Compltm upper ~ n e c k pain presimlmion. SuboccipitalHA, wmposturalmuscllls,.paia

progresses,

the•

0

inln'lmingnormal~onofpostm:al:musdes,shouldcrmtamrcuffpainwbiclun.qbe
comdst.cat wlSLAP tear. Tremment!See 1-2:x wecklymr6-8 wms w/focus on giad1la1
progrellSion ofstre:ugth and R.OM exercise mvolving QOie ll1ahilization. postwal.stnmgfh.
shoulder stlbilizationan.d ~ Will gradually progress to IHEPfgym exercisep!Ogl'am:.
Visit#2: (Missing.) l0-21-l},NoHA.1oday.Feelinggnod.Noproblemsw/HEP.Hasmom
em:Jgy. Woxked yestenla;y:and will again today a t ~ stendiDg.10-25-11: No newcomplaints.
Jaw1ighttoday. No increase in pam after lasttx. Ul--28-rt: No 11.eWcrmplainls. Slight HA ibis
a.m. Felt !ired after last vfsit.. Wffit to sleep earlydmtnlght. Felt fincumt day. Smprised about
howfitedthe exen:isesmade her. Dldcore-exetclses supine this a.m.ll::l:11;,~welltooay.
Felt good Saturday, ao ttlcd to c;l=nh~. SOIQ the next day. Walked this a.m., fooling good this
a.m•.11±U:.NoHAtoday.Feelinggood()vemJLBasa'frusydaytooay.Granrfdaugbterstaymg

ovemishttomg'ht.ll.:1:lli.No-newcomplaints.D~gwellw/HBP.Rskedleavesyesterday.
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Feels sore muscles~- No HA for past 3-4 aa.ys. Dr. Goodwlnwill see her in office to
eval~needs to schedule. 11-15-11: Celmeled appt. onFliday- symptoms ma SBgraVated and
had to work 11Jatday. COJISistently-walkiug and being active at home. Minimal HA's. Overall
.:feclingstrongerandJessim=lseHA."s. 11-18-lJ:Feelin,gs=today.NoBAt1mt:meislikeitis
ontoeedgeoftmuing.intoHA.Bomeint:c:rmitfr.nttins}iugtoD2~!higbt.Comimtc:wfHEP
postural stnmgtheningdaily. Given gym.HBPto do 2-3 xweekly.
11-4-11:Dr.Schefli:1.F/urightslmulderpainandneekpain.Signiflcantimprovementin
right shcral.derand stapu1af pain since starting PT. Feels ...SO% fmproveJJ1entw/ Intra-articular
shoulderu,jedio11 IJUtatilhome neurologtc pain. Denies any new pain end n o ~
&.am! NAD. Nomial gait Leftshauldcrexam.noIJDSLRjghtsltoulder ehows full ehducticm but
discomfort wt cross body adduotion 1111d lacb-4 veaebral levels ofJR. Mild disc:omfurt w/
ei:llPt.ycanbutgoodstrength.Nopainorwenblessw/IR.againstxesMance.NoTl'Pover.AC
joint orelsewher.ein shoulder.No painorsppreib.ension wf abdm:tion and ER. Mild cervical
discomfort w/ side to~rotulion end some mildinmeesein.discomfortinriehtslmuldet w/ .lcfl:
oblique~on.No pain w/ mtial Ioadmg or full FF. rutu.tncumlogi.c~CS, 6 and 8.
Beasonalik61Ieosfil wlteslmg ofC7 attm:q,sbut ~ sliShtl.Yw=k/wfflis. No-other

0

newvlogicdcficit.Sensationintact..Rcilex=mmctettrieq,samUrhle119-Piggnpsis;Ncc;kpoiu.
shoutd=rpain. Question secondmyto SLAP vs. nearopatbicpain.~ GiVl!lloption1omeetw/
Dr. Goodwin to discuss options of.artllmsDopy-ofshaoldcrvs. nerve block at C-spine
diagnosf.ically.Pfubyphoneifheii:elssheshoulclproc=dw/s_pinalinjewou:ormayh(lld.ifshe
is feeliuguetttrw/Pi. F/upma&rc:misult w/Dt, Goodviin..
11·30-11: Thrunas Goodwin, Ml>,. The ShouldarClinioofJ.daho,:Boise. ~ fur
evaluation ofrigbtsboulde& She was 1rcatec1 ... 9yeam ego-~:fur i11,superior Jabial repair, right
shoulder,-aml.had done 'Wdl u_p unlihn~ aceident,, 1hen developelf hlrm:asing shoulder
end l!cspularpam. She undetwwACDP m.2008 by Dr.Little.. She IIDWMS cominued10-have

pamscapularpam.u\Wllasrightshouldctpain..Shcdeswl"bessomepoppinginshouldcraswell
as ofglitpain. She has had to back off'weightlifliDg activity as aesult. She has trealed wt Fr st
BSU uying to gainfleliibilit.y and mo:lionandstrengthinright shouldet. MRA B1lowm
nandis_placedsnpedot labml tear as wd1 ssfmldoniti&in SUf/!18Bpiuatus bzdon w/o disruption of
the~ some Jnild arlicular surfuoo 1mying in dislaJ. snpraspin.lltlI as welt;- biceps-tendon
app=imintact. s;urrent Mcds: Occasional Ambiett fm. mdaily, OCQaSional hydrocodone 1-2 K
. wee1d.Y;Flexeril.Socja1Hx;Ql!iismokinginl998,Noh/o-~.IWSiH/opost-mcnupaussl ·
, synq,tmm and same ttrlgraine HA histmy. ~BP 140/85, P 78.Ht r 711• Wt 135 lbs. Well
healed cervical incisions. Chest wall~. Lmgs ct.A. lU_ghtshQulder·dernonstrat.csllO
atrophyorswdliDg;goodROMbutw/inmeasingpainw/imremesoflRandERandposmw,
O'Brien's. Ne_gauve .impingement. Sometendeniess O'Vet proximal bfi:eps tendon sheath. Biceps
co.ntouris nonn.e!. RC streDg1h intm. No sx:apuJar atrophy orwinging. Some _parascapnlar trigger
poimsin.dlomboids and levator scapular area. Xriiya of shou1du and MRI reviewed:.
Assessmcm: Prollab!e RCunut superior labml tear"ofrigllt molder. Panial filiclmtss
right anoulder rotafur cnfi' b?ar"oft.lie suprupfmtus. Rece'll'P""®tl9IIBi Pathology
discnssed.. She will see Dr. Utfle fut:f7unet.k MRI. Siu:; docs liavc ~Ille pmnmy shoulder·
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pathology1hatultimafdy may l'CqUll'efunher surgecy-1o include elthed'urthcr Iabi:al repair and
possible bicep tenadesis if1bis tear mends 1lp into biceps anchor. Debrldement or i:epair ofher
RC Dl!\l'well be tt:qUiicd. She will see Dr. Lifflefar neckeveluatianand then decide howto
proceed. If necessm;y, both carvic:aland shoulder Sl.ttgel')' could be comllined.

2012 1-5-12: D.r. Bah~ ltK Oyclobenza,Princ 10 mg. tid. #30, RF x 2. .
1-6-12:Dr.Sclu:tmLRxNcm:o I0/32Smg.. Um, #21V.JR. .
1-7-12: Dr. ScbeffeL Nm!!;. Spoke w/pmient 1-~12 rcgardingherpersistcntrigbt
sholllcierp!IUl,Concemremains1hatsomcof1blsmaybeneumlogicinnature.Reconunendrlght
C6 nerve block. and Rx is mmtfotfhis. Sho will call a&rthis w/ status. Ifno relict proceed w/
sbou1der 6Ulgcty 1JJ. Dr. Goodwin. Ifsignificant~ will madd:t=is oplious.
1-13-12: Dr. Scbeffi;I. EiF/u Co nerve block earlier tmswcek. states 1h.e iqjedion
almoatimmediatelyrell).Ovedell HA pain tbatshehadbccn stragglmgw/ so greatly mrecent
histnr;y. Ullfi.munateJy.,thepain.telitmed 4-5 hm.imdcon1!inuesto-&othmher. She still has some
shollldct popping and discomfort that she t,e:ts is tolerable compatedfO 1ho neck and lfA»am,
Rcwmmcnd:t7u with Dr.Little to discuss this~ HopefuBy~ the comscmt1lllltwas also-fqfcctcd
will begmto1Blm 11m1111 effi:etthroup weeb:nd.AJso,iefillN011::010/3.25, 1·2 'lid, i40, RF:x 1

given.

0

7-15-U to 2-17-12: Kenneth .Llttle, MD.. Neuros~ admittcd. io St Luke's RMC.
Boise w/ aware ndmul mdiculararm. paio. llf&She is 51 y/o with pnwious C.,.Tl ACDF w/
.

,

iliaccrestbonegtaftonll-24-08.SomeofherSl'D1,Jltomshavel'CSOlvedw/surgei:y.Shellas
since 'been:hav.ing progtesSivefy womening C6.mdicul.all 6}Tllptomsi,;11CC an MYA. She lias
undal.gonemultiple evaluatiim forporenlial. shoutderproblems, which~ been lll!1'evealing,
~hashadPTwfo impl'Ovcmeut, iqjections into C-spinc w/o-improvc:mmd. endbadtig'hl:C6
SNRB wbich hro\Wltve1Ydramatlcand,ilnmedJafe painDlliefwf no hmtine affect beyond the
anesfhe!iaphase. ~NAD. Neoksupple. Uing11 CTA. CV: RRR.Abdommtsaf!; nontemier.
A&Ox4.CN'"sll-Xllmmct.Moto:csmmgth.5/.S:aII4~~es..ReyiewofCSW,CMRI10;3;:
.lli CS-6 mild.and diffuse posterior d i s k ~ com_pkx. w/ cxllmsion.intothe neural
.furamina bilste.mlly. This :resn1!s in mild ldt mraminal stenosis andmodemte:tighb1cmal
:furamiua1 narrowin~ Her neumlmrmnina 8Ie otherwise parent tinwgbout. JmWS!flipn; .
. Progn:ssivelywqrsening C6taclion1opath1secondacyto CS-6 spond.ylosisandmiural furammal
stenosi! aggmvated by a MVA. Procedgre: C5-6 attterior drri£almicruilccompn.gion, ACDF'
using PBBK/carbon iiher inrerhody cage wt.iliac crest bone graftand anterior cervical plate. Left
iliac mestlxme graft. (Attached). No-complli:ations. l-17-U. C:aiae A;tLat.eral: Sip CS-6 mid
C7•Tl ACDF. Thebardwme i s ~ in appeartux:e.. Theteis seyercdisc ll8a'0WiDg and
perl-discal os~fomiat!ottatC6-7. ( A ~ .
3-1-12. J'eonifea: Plowers, Adnlinistrator/Co-Owncr; A Caring Hand, Home Heallh care,

BoisereportedtG''ToWho111ItMayConcem.»TheyrccemlyconductedanassessmentforPeggy
Steele cmd.recommcwi tfm1 she rcecivcpemonal care in her home iilrthc dunition. oflttr he.aling
procegs. Her11eckiajmy lms drastically lim{ted herawlityw do many ofher ADI:s onhi:r own.
inclnding but not limited to lamtd!y, housmeplng, cookmg meals. dressiogand slmpping. She
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8

shonld :receive personal caie semces for o. minimum of4 hrs/day mr 3 ~ Tfuly also
suggested u, the:fiunilydmingthe 111 monthfi>llowing hersurgmyto hav~ acaregiverin 1he
lwme7 d&,ya/wcek at4 lus/day slnco she has had limited support end Clll!Ilotpmmm.ADL's. To
SlllJIIllDri7.c they sur,gm to 'Ibo Steele finnily that Mm. Steeietec®Te amm.imllm. of3 month9 of
cam, IIEld that the Jltmo.nth.mwshouldm:eive 7 days/we« of
at4Jim/~. 1l!c slanaDrd mtc
for personal care~ is $16.00/hr. The fu1B1 amount would come to $3.520.00. Ttiey have
suggested the same~ to beniceiveddoringher wtpmcedurein 11-08. (Rccotds3-l-12.to 64-12.)
.
3--27-12; ToddBurt,M.D., Radiologist, SLRMC. Refened by Dr. Little. Comparlson to
2-17-12. C.Spine Xm,ys; Satismctmy uncbanged antmor CS-6 and {!7.TJ fusions. Modemte C6C7 degeliemtiw disease. (Aftachei1)•.
4-12-12: Daniel Ririe, M.D,. Radiologist, SLR:MC.lWen:ed fl)' Dr.Littl~ ~
XmD. Compatiscm to 3-27-12. C5-6 and C7-n :fusion w/ no ohsngc in alignment or e'Vldcnce of
hardware complication. l>cmist= C4-7 degenerative ~ disease. (Attaohed)..
s-2.12: Da'vid ~D.C., Chiropmctm; Boise-yeported m R1mtt& Sm:le Law.Offices
regamingti:eatmtmt fur a2-1-0t MVA in~sbe wasinvolndaruitte111mtmtmthe:mtmm .
betweenthataccidmitandan~theraccldanton5-25-08.1)-MVA2-l-01!lmfiaU,.lsm,is;
Cervicothol'acic accclcraliowdecelemtion sprain/slminiojmyw/ posMmunlatir. biamecbanical
. dymmction, muscoJars_pasmiJlg and ~tepliaJgia. ~ ~lllniin iqjuty
w/biamecl!lmical~amlmusculerspmm:ung..Rjghlsboulderaprain/stmlninjUiyw/
particolarinvolvem.ctttoftherotatorf!:Uffmnsclegroupanclpost.fmumatiaimpmgem.ent
synchome. RUB symptoJDs that couldhavtamlicular component, bntmostprobabJyinvolve
SClemgeslcsympt&msrelaU:dtothe:tightshoulder.Treattpesrt;Aflermilial'.evaluation,it-w11&
~ s h o would require ashauld.orspcci.alistand ~ole iqjection.thc:mpym ~carvical
xcgion amhight.Sladicallllion. She was seen.a total of58 x between.3-19-01.mul 12-1&-02.
Right shoulder MRI on 8-30-01 showed "extensive SE.AP tearinvolvmg1helabmm.and a
paralalmdf:JSt"JtmdpalsinC:8Jine;Onll-18-02,Dr.Priceopinedtllatshewauldha.ve
residuals of som.e1ighhiess-in suboccipital region dltpost-tramnatie pemrticulsr :6hrosis 8lld
myomscial adhesiom affecting the subocci,Pital nm:scles and D!!Pf% cervical adicu1alions. giving
her a tendencytaward:intermittent eplsodeS' of~pain or suboccipilal pn:asure/tiglitness;
episodes ofsymptomatic and functional nigression -once a quarter i)lvolving a ''tightening
through ihesuhoccipifal n:giQn Iead'mgto-RA!s and stifmessin 1he llP,PCl' c-spint,," requmng 2-4
,tc•s to retum to pm-episadfl 8tal:us. These would 'be problematic w/ prolonged stati.o postural
positioningorstressaffcctinguppei:cmicalregion.Afso, theseWl)llldb&Sll!Cepfil!JBto
"pi;eme!:BrcdcgcnemlivecfumgeinC-.spineatamoreaceell:I&tmmtethlltmigbtbeexpecred
based on her age almig."' Also, she! will be "mOit: sastc:pfihie1o firturo Dliuries 1o the mid. thoracic
and cervic11h:~gi.an... Jn hisr:eportof 12-11·112. he indicated that she was slill c/o feelinga af
tightness 1hrough 1l'apfmUS ridge amimvatcrscapu~muscles spreading 11p into su'boccipital
mgion~~l~gtoHA pains,oommng occ;aaionallyat1hat1ime md when am!er
pbysicalstmssw/UE'smemotionalstressthat\Vtlllldcame:herto""figbten."Shewas.slill

care

0

havmgtight!JaSinthebra.linear.eaw/an.overallieelingofweafmess.amilack.ofendutam:e:in.
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1his l'Cgion. She had been back1D 1ldtbful wmkout.mntim:s since end ofSept. (seveml 1m1lll:hs)
andshewaschaugedfiamhe11.vybuitdiugreglmentoe.m0Ielighterendurant'A-basedregimen.
Resjdnplp.M'id Thorapic Pain; She would improve ln'lhisarea. w/ibrlberpassage oftime, but
wouldprobablybaleftw/episodosof~ptomaticlllldfimctionalregmsionoccmnngacovplc
xpcryear in mid thomaic.regionand couldtcquiR:2-4visitsinau ~qiisode. Thcllcwauld
probably oc:curiishe e.ngages_inpbyBically demsniting ~ties fbr'Which shew not
adequately plCtOllditioned.especial1.yinvolving the use ofher UE's. Shoulder Residua.le:
Defenerl to Dr. Goodw.in. 2) Interim. Treaunent; a) On 2-15-~m~ w/baokand
ne.ck ~ ''HA';, andncok pain., w/o specific trauma, buildmgup om-6 mon1hs w/wltatslu:
tho'DghtWB$ :finm. "sleeping wrong,., Shct had no UE sympto~ l>lltwas sore in shouldmsbilatcmlly, L>R.now. wlleicit used to betm, right. He diagnosed "cervii:al meet. cosl!Wertemal
impingemmit. ctirncal 1mti.collis, Dl1ISCllklr spasmmg/m.yofascitis and compe:nsatmy
; thmacolumbarmeclumical strain. Sb was Geen twice. b} On li-20-07, she presented w/ left hip

0

painaad=vicothorai:lcpainafterabadcpackingtrlp~andpafne,uendiDgintD.suboccipital
iegion. Shercportcd "~PIDDt nmnlmcssanddngling in UE's dominant to right side."
She didnathave focal wcatmess lnit ~ll,aye°'CDdumnce wea1tu,ss,• fi:Itto be related to °tciea
minm-andinmispina:hls .impingementpohltreacti:vit,y and also posffive 1homcic OD1let syndrome
· testm& ss well as unde:dy.ingclisketlology :tbrradicull'll'-"fiY»o fljDJptoms." Shewas seen.x S visits
through 7-2-07.3) ~le~t2-lS-ll& JmtialevaIIJ!lfion onS-29-0B. [See previous
summai:y.J ~ Cervicolhoramc sprain/stmin iajury wtposMm11matii: biomechamcat ·
d}'Bfimction.Slllil'JIJlSClllar spasming. Suggestion ofen~~n ofdiskprobleme in c-epine
. down in Cfi 1'Cgion causing aradh:ularpattem into RIJEw/ wcako:ss. "'This is something that die
patientbasbeenprev.iousiyseeufmrandWBSlastscenin1hcoffice:filr1:r=tmtmlonS-1S-00.Af.
tt!Btpomt,she-wase~~fi'comfbad:fullmobilityinherC,splnew/somemifd
tesldual spasming thxough the1rape7.i1111 ridge,inedial and supmior scBpU!e. regimm." Right
shaoldet s_pmm/strain ~ury and xotll1m' cuffmain. Lumbosacral/S!~ w/ post,.
ttaumslic biom.ecbmlioal dysiimmion smlmllliCular spasming. ".I ~111!1t she also had earlystagu pmmrmis involvement w/ sciaticncomlgia:• mdlcmions meplfflllt ofsclemgemc rum
pain/parestbesitelattittoarotatorcuifmjmyandscterogeoicn:femilpoimsbeingacmreand ·
the patiemhas indiCDlion of1horacic outlet syndrome mvoMng t h t ~ JllllSCleson fbe rlgbt
side that is post-1J.'alJma!ic. Post-traumatic cervicogcnie cephalgia. Tteatment Actiw chiropractic
treatment;. thempymod~ exmcise and 11111$11ge fflcrapy. She was refeired 1xl Dr. Bates,
PM&R. cetVioal MRI and sbmilder MRI obtained. [Seepn:yious summacy-.J Opln!ons; 1) Itis
aclmmvledged that she had a. prior h/6 light shautdcr lahroin teartllatwas SU1gillally repBiml by
Dr. Goodwin. "i defet to llisjudgemi:m end opinmus tegaiding the surgical p:roce&ne. My.
mterim.evaluationsa:adtteatmentaf1hispatieotindicatesthathcrrlght.labmt.u:arandrclated
shoulder stll'gOtY Iladbeen compkltel.ytel10I.wdand weremn-sy.mptoma:lic endibnclionirig
~pdortotbeaccidcmofS.2S-08."2.}Jtbwell-establimedthatsheluulexperie.nr;ed
previous neck problems andliad previous :fimliDgil ofdegeneralivaclJ.ange in her Cspine.
«ffowever. tlmmghoutthe course ofmymvolvenmmtw/ this 1broughpdor~ 8tld
~ l d i d .not tind:suggcstion of'ittvolvcmmt ofthe C7-Tl dlskwhiab:appe818das anew
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finding of a 'disk emus.ion" tbllowlng 1he 2-25-08 accldem:." 3) ·~ is my opmion based on ms
histmyw/ this patlmt_ that her shoulder and cervical spine surge:de! v.tete compleu:ly attribata'ble
to the lllO~~acci~ that <ICCl!m:don 5-25-08 and that appoilionmeatoftho~ injuries does ·
llOtapply to this patie,it's accideut mmma."
5-7-12:0r.Goodwin.P.re-opvisitforupcommgrightslmulder5lll'gCo/OUS-22..Recently.
· 'IJ.OOemmt C5-6 fbsiODon 2-15-U by Dr.Little. C,w:ntCpmplainls; Ctmtiims mcreasingpllia
in rlg1it shau1der anteriorly and lat.arally. Painia wame now than it was when last seim on 11-30..
11. Ccmlinncs pain over proximal biceps tendon sheath.and lateral rotatnrcuft She has
developed some scapularTP'11, wotSe tlmn. in Novcmber.Hasquitu bltoi'parascapular muscle
spasm. She hastriedP!exen1 lnpastw/o aiwieHefand would like tot:ySoma whicll.helped he:r
in the past. MR.A in 10-11 dema:r.mratednondisplaced su,perior labral tear BB well es teudonitis of
RC and some ll!Wltilm: smmcc fieying ofthe distal supxaspmalus. Clinically, sli~ 1ias a lotaf
bicepsumdonmimbili'1 ffurtmay be related to h e t ~ labra1 tear.lam Smgieal m.l<s> etc.,
discussed. .
.
5-22;.:t2: Dr. Goodwmadmi«ed to 1ieasme Valley HospilaL Pre{IJl piae;noRis: Bight
sbonl&t p!ll1iaI thi'1km:ss IXl1Blorcuff'lear. Superior labml tca:r,tlghtshoulde; extending.most
likely .fmo. t»ceps tendon. Progetlure; ArthNw:tlw, rightahoaltlcr, "'' mcmive delmdcment
of cafftear, labral tea:m, dtomJromalacia and bunal adlu11wm. Biceps tendon'ffllodesf.9.
right shoulder. (Attached).~ Pwwossr 1>artial thickness erticulm: sltfe supraspinstus
cuff'lear. TJpem supedorlabmltcar~in1U biceps am:hot; Bmnei:albead andglcnoid
. chondromatacla. SDbdeltoid subacromia1 bmsaI adhesions.
64-12: Dr. Good:mn.. Post-op flu. incisions healing well. Still 1al:ingPercocct 1-2 qd
alongw/ Soma:itmgbt.~SomcecchymosGonam:i asexpeated.Blbow. wrist and band
motion~.normaL Neuroklgivmamappeaminlzlllttu-RDB.EJimiDiscusseclmope,:ati\le
findings a n d ~ - Outlim:d some ROM cxen:ises-to dO'. lUC early July. No strengthening
eKel'clsesyet end precautions m prot=t 'biceps tllmodesisdisoussed. Overall,. "1 am pleased with
herprogress attftis pojnt.~
6-25-12: Katbr.Yn Colson, PA-C/Dr. Goodwin. Sheis coru:c:medshc may .have mptured
her biceps tendon. Has Ml ROM taday as she had:priorto the:incidtnll: but appe?emlywas
. seootmg forward in a tbafr when she felt a pop atbiteps tenodesI; &Im, followed bysome
pain and some swelling, but no ecab:ymosis. N6 Popeyv sign. Jmmi Tcndmness c,vet biceps
. tenudesis site but.no·evideMe.of ~ zuptun:i ofthe tenodeski- All§sumtentJPlan; She most
likely pop~ Cfle sumres overlying ffie tmtQdesis site. Her mam profilem is w&en. mshonlcler
Is paiDfol shemsome trapezimpmn that goes apinto ocdpntresnlting m.RA'a. She is sip
ACDF Jn.Febmaey. She :f.eelstbatPertocef:& 1he only thing.Cht givesllern~ end is.given
Rxmrtbis. Af.somi:, point,, ifaliecontmueatoJm.vec;lttonic neckondc~ pai:o..slm will JI1DSI:
likely be ni1imed to a pain clinic. She sees Dr. Goo4wlllou 7-9-12 and.Dr, Litile on 7-19-12.
'f.6.12: Dr. Goodwin.responded to Jahn Steele. Atty. He pem,nnedsmgeiyfora labml
tcarofrl'ght s ~ m2002...She had in my:mindxccoven:d ftom 'fhat.2002 snrgc:iy completely
nptmfil200B-atthetilneafllerm.ofl:'1cyclemash.Ido111:1tbelievelbaasccn.Jwratallllftet-her
tecaVery:li:onl. that2002 smgeey'l!P until 11-SO-ll axid by hismryshobeganbamJiproblems in
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her sholllderaftedhe 2008 crash... Aflerrev.icw ofherhis!ncyas lm1Dokiton 11-30-11, alongw/
the vehiclecolliaionrecomdmctinn ie,portof4-18-12 mi.a GUillDllliion lel1er by Dr. Price, it ishls
O,Pinion that Peggy's tight s1mu1dtr re-iqjinywas a direct resultafthe S-25-08 motorcycle: CiaSh.

Whmhosawhm-onlI-30-U,sheexmbitedpaiu.andloasofROMinhorshooldereampllh1Jle

0

w/ a Jabl.'111 taar and :fiuthertearofhm:rotatnr cufi'neCll8Sital:hig SIIIBical tJealment on S-22-12. A
:teaEOllllble?eCtJvezyperiod:lnr.harwillbcffieco.mpletimtoftheyem-201~thathemg1months ·
ftomhersmgay. Sh,mayhaveongoingc:hronicllmitaticmueganiinglmrsh.ouldetclespftethbS..
12 surgeiy. which ttlB1 include some limitations msllouldel-ROM, slieDglh, arsome degree &f
Bhauldcrpainu aiesultofherityory~ smgetycbatdoes notcompleney~'lonotmal.
Future medical expenseswill irtvolye ~ P l ' andmedication~mticipatiug
$5,000. ''l do believe that The ShouldetClini~ofJdaho. endinpartiow.armytieatmcntof
Peggy'sdgbtshoulderwas ~ end.QJ.1,PN.Pdatcforthe hjary 1hatshesmtained to bet
shoulder... as are 'Che c:hmges :for~ services.
.
7-9-12:K.alhiyn.~PA-C/Dr.Goodwin..Post,,opf/u..Statessheisimpmving,
especiallrasfar as the painslic had at biceps tcno~ but continues stapll1at and suhscaputar
dfswmrort.l!lm. D=Ptissuem~ IIXl.dt7u with Kevin.in PT. SbehasguodR.OMbntfhc
rroapularenclpmascapular~11ecm tv ~'the most_problcmidio :firthet. R.TC 8-6-1'2. .
7-13-l2to9-l!l-12:~Saul·,MPr,PhysicalT.hcrapyofJ'daho~'Bemc'll1latedon-.22
visi1s (P:f m:ords.are incomplcb:I.) R.e1ero:d by Dr. Goodwia :lbr deep tissu.emassag~ modalities.
U/Smr-4-6-weeb, l•lxweekly. ~D~Shouldcr-Sllpl'IIBpin.at ~ Snbjee!ive:Nonew,;,omplaints. Pelt good der1x. T~.Moisthcatpacks pri.orto ~c:tcises
and/or manual therapy. M:amml. therapy to C-spina including "Ofl:ti!muemobs to cervical
paraspina19, futmsegmmWjointmobs.andmusclc CD:tgyteclmiquetoimpwvc ROM and ·

dccicasc~tt.JlSi~l'RO~AAROMm~ulderm~pJanes~mmeasc~M~~w

gentle AP slides ofOHL joint. Soft tissue mobs-to pamscapolms a n . c l ~ andjciut
mobs to~ajoini to.decrease tissue timsionsml restarenonnalscapnlohumeffll
rhythm.Mmwal'tteatlu:ntx30minufes.Assessmell1: All=roises-andactmties.toletated well

w/011~incn:asc:inpaiu.orothet8jlDl_ptomsooted.Continucm~pmgmss.
therapeutin.~andcontimle.w/manl1llltec1m.iqus 2-3 xweekly. 7-19--l-2; Doh,g ~-2:;
30-12: Doing better. Good l'eliefw/symptoms aftcrtx. .8::l:12iDoing better. Did' not :have to 1ake
painmedx2 days.~Doinglmier.B'asgood 1-2da.ys afreliefaftertx•s. 8-8-12: ~ today.
Gooarelieffor- 2 daysaftertx's. Eaj,oystlu, Frstim.eml ice. ~Domgbctter-afu:r Iasux.
Gets good n:lieffimn manual tx and B.--stim and i c e . ~ She haa attended 111X's since 713-02, 0 amcellatlnns and Ono shows. ~v!ng edncation, E ~ home p.mgmm, hot paclm,
· ire. soft tissue manipulation, atrenglheningf~on, manual tedmiqne,joini mobili2almn,.
traction. Pain rated4-10/l0 cuuentzy, previously 6-19/!0. ~PROM riglit slioulw:r:flexion

and m,duction 165°,m.SO\ER 1s· on 7-13-12.. Today.rlgbtshooldtdleximundabdltction
11s·. m.so",BR 85". Assessment; She has mwk: some ~tawardsgG!llsw/ inmeased
B.OM in C-spineandrightshoulder. Sbcllas improved mobilli;y in uppet~inewhlch has

deczeasedm:qne:ucyof'HA's aftertes. butd mmgg1ea w/pailtmRUQandBA~sbetween
tx•s. She stillllas d'ectteasedueural mobilityinRim andlms sis castent'W/tb.omcmouflet

•
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Peggy Cedillo Steele

12

syndrome. She bas ~Slli~rigbt scapulotb.emcio jointwf 1111 elcwatcd and tetremd posiiion.
She hasjust slBrted wf RC stnmgfhenillg activities attd wollkl b!nefitfilom continued mam:ml
thelapyto help mmirn:ize pain sym_ptams and progress lllreDgthemngprogram for right sbaalder.
~Felt really l!Dl'e butil:eh fhat.Pl' is woddllg on the right spot. ~Domg okaytodq.
Started a DllW all juice diet this wcckmd. -9-5-lZi Fclt:milly son: bnt.iccl, PT i:; wmting on1ho
rlg_ht spot~ She reports a good nip amino significantHA.Peels PT is getting somewl=e
w/1he TOS. tx. ~ Continues to :f.ee1 better. Shi, Is a good eandidste fur PT w/ decreased
- ~ i n ~ j o ~ G H L j o i n t endmUIIClcgimdingandJllSil'mted Cgpiue 111Dtion

0

followingameriotcetvicalfusianearlicrthis:y:ar.ShchasdecreasedneuralDlllbilityinRUBand
will benefitftom manual PT to h e l p ~ mobilityindgbt shonlderlll!d C-spme.
7-19-12: Steftn M8lX, MD.., Radiologist, SLRMC, Boise. Re&uedby Dr. Litl:l~"wilh
ncck:pain;su.tgmy2~1S-12:-Comparlaontn4-l2-IZfilms.C§lmie~iononly:
, Satisftiotmyappeatance ACDF pmcedure C5-61111d C7-Tl. Moderate D])D C6-7. No'tdmol:l!W.
movemeniofiusionl~. Mild movement C3-4and Q4.5. (AitaL'ihedJ,
8-9-12: Dr. Gootlwm. Right Bhouldm"~ flu. She is woikingw/K.evin in PT andhsa
rc-cstablimcdexcollcntR.OM.Stillbasquiti:.abitofparascapularancila!mlcCEVicalpainthat
Xevin.isbyingtoworkw/aswellasw/_painffduclnsmod&Iities.Eimm..Allicto-~1111d
al:Khwtto 170", 1R.1o11pper Iumlmr level, ER st~sbotrlder so•. lmpressicm/PJsp; "I mn. very
pleased..w/lmrROM."R.econime:ndstmtingsomc:light~C!ll'.etCl.sesibrllhanldtr
~RTC10-fM2.She.upparcntlymmillCOJl311I~w/Dr.Littlo.reganling.ber-residualneck
painandHA'ssbeishaving..
·
9-28-12: J'effi'cyThomsollJ Atty, submitted addifiona1tm:du:al' m:ams far Dr. Wilson's
tevlew. IMB is sc'hedlileil on 10..:i.12 st 9:00 e.m. .

ADDITIONAL RECORDS·
4-18--12: Fred D. ~ Ml:ridian. Coffisiau, RCC:OIISIIl!1llitm & Analysis ofttaffic collision.

3-26-12: Peggy Ce&11o's Responses to Fmmem Iosmance Co. afldeho FimtSct af
Jntettogatmies and Reqn&tsfor ~dncfion.

g..25:12; P-eggy Cedlllo's Fn:st Supplemental Respon&es to Farmers Iilsumnce Co. ofldaho Fimt
Setoffuten'9gatories a n d ~ for Production.
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Jack S. Gjording, ISB No. 1105
igjording@gfi.daholaw.com
Julianne S. Hall, ISB No. 8076
ihall@gfidaholaw.com
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GJORDING FOUSER, PLLC

Plaza One Twenty One
121 North 9th Street, Suite 600
P.O. Box 2837
Boise, Idaho 83701-2837
Telephone: 208.336.9777
Facsimile: 208.336.9177

Attorneys for Defendant Farmers Insurance
Company ofIdaho
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PEGGY CEDILLO,
Case No. CV-OC-2013-08697
Plaintiff,
V.

FARMERS INSURANCE COMPANY OF
IDAHO,

AFFIDAVIT OF MARKS. WILLIAMS,
D.O. IN SUPPORT OF DEFENDANTS
MOTION FOR SillAMARY JUDGMENTS

Defendant.

STATE OF IDAHO)
: ss.
County of _ __ )
MARKS. WILLIAMS, D.O., being first duly sworn upon oath, deposes and says:
1.

I make this affidavit based upon my personal knowledge and to the best of my

information and belief.

AFFIDAVIT OF MARK S. WILLIAMS, D.O. IN SUPPORT OF DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT - 1
001234
15017.246
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12--04-' 15 15:12 FROM-

I run board certified in Family Practice and Sports Medicine. I am licensed by

2.

the Board of Medicine in the Stat.e of Idaho,
3.

Att:orney Jeffrey A Thomson retained me to evaluate Peggy Cedillo on behalf of

Mr. Thomson'$ client. Farmers Insurance Com_pany ofldaho.
I reviewed Peggy Cedillo's medical records. Following my review, I prepared a

4.

letter reporting my opinions for Mr. Thom.Mn. A CC?PY of my letter to Mr. Thomson, dated
November 12, 2012, outlining my opinions is attached hereto as Exhibit A and incorporated

herein a& if set forth in my af:fida\lit.

7 th day of December, 2015.

SUBSCRIBED AND SWORN t.o before me this _
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AFFmAVIT OF MARK S, WILLIAMS, D.O. IN SUPPORT OF DEDNDAN'l"S MOTION FOR

SUMMARY JUDGMENT· 2
l6017,246
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

_!a_ day of December, 2015, a true and correct

copy of the foregoing was served on the following by the manner indicated:
John L. Runft
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702

U.S. Mail
Hand-Delivery
Overnight Delivery
Facsimile - 343-3246
Email

Juliannf S. Hall

AFFIDAVIT OF MARK S. WILLIAMS, D.O. IN SUPPORT OF DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT - 3
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NOV 14 2012

RICHARD E. MOORE, M.D.

WILLIAM C. LINDNER, M.D.

ll,

BOARD CERTIAED
AMERICAN BOARD OF ORTHOPAEDIC SURGERY

BOARD CERTIRED
AMERICAN BOARD OF ORTHOPAEDIC SURGERY

i···
........ .

KATHERINE R. REED NP-C

MARKS. WILLIAMS, D.O .

Ada Orthopaedic ·clinic, LLC

DIPLOMATE AMERICAN BOARD OF FAMILY PRACTICE
SPORTS MEDICINE FELLOWSHIP

Orthopaedic Surgery • Total Joint Arthroplasty • Minimally lnoosive Surgery • Reconstructive Surgery, Knee, Hip and Shoulder • Arthroscopy • Sports Medicine • !ME

November 12, 2012
Jef(rey Thomson
Elam & Burke
251 East Front Street, Suite 300
Post Office Box 1539
Boise, Idaho 83701
Re: Peggy Cedillo-Steele
Dear Mr.Thomson,
As we discussed over the telephone, I have reviewed Ms. Cedillo-Steele's medical
records which included medical records from multiple physicians - Dr. Goodwin, Dr.
Little, Dr. Scheffel, as well as chiropractic care from Dr. Price, physical therapy notes
from Hands On Physical Therapy, post-surgical physical therapy, Dr. Bates, and
depositions from Dr. Goodwin and Dr. Price. In my review of Ms. Cedillo-Steele's .
shoulder injury, I would _question etiology to some extent. It would appear that in 2008
Ms. Cedillo-Steele had a motorcycle injury where she reportedly had injured her shoulder
and her neck. It appears, based on her medical history, that initially she sought care by
Dr. Price who later referred her to Dr. Bates and then she was further worked up for her
neck by Dr. Little, undergoing surgery. Approximately three years after the injury she
ended up seeing Dr. Goodwin and eventually underwent shoulder surgery almost four
years after her injury. It would appear that by Ms. Cedillo-Steele's statement that she felt
her shoulder injury was related to the motorcycle accident and there are statements by Dr.,
Goodwin and Dr. Price that they also felt her injury was motorcycle accident related.
However, in my review of all the medical records, there are some questions that arise
whether this is the etiology.
The concerns would be:
1. Ms. Cedillo-Steele's injury which ended up being a SLAP tear. It tends to be an
injury of athletic type activities, lifting activities, forward flexion type activities,
overhead reaching activities that reproduce anterior shoulder pain, increased with
cross body reach or anything that compresses the shoulder at the superior and
anterior side, thus the term "superior labral anterior." Ms. Cedillo-Steele's
mechanism of injury as reported on the motorcycle accident reports through the
medical records is more of a posterior type injury with an external rotation
possibly in extension and based on descriptions that I can ascertain, more at a
slight abduction and posterior inferior pull.

6500 EMERALD STREET

BOISE, IDAHO 83704

(208) 377-0777

FAX: (208) 377-1070
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RICHARD E. MOORE, M.D.
BOARD CERTIRED
AMERICAN BOARD OF ORTHOPAEDIC SURGERY

KATHERINE R. REED NP-C

••.,

WILUAM C. LINDNER, M.D.
BOARD CERTIAED
AMERICAN BOARD OF ORTHOPAEDIC SURGERY

?. .. ,.
~

MARKS. WILUAMS, 0.0.

Ada Orthopaedic Clinic, LLC

DIPLOMATE AMERICAN BOARD OF FAMILY PRACllCE
SPORTS MEDICINE FELLOWSHIP

Orthopaedic Surgery • Total Joint Arthrop/asty • Minimally /nuasive Surgery • Reconstructive Surgery, Knee, Hip and Shoulder • Arthroscopy • Sports Medicine • /ME

2. It would appear through review of the records that Ms. Cedillo-Steele's initial
~ evaluations by Dr. Price and Dr. Bates, even in 2008, and her description of her
pain by Hands On Physical Therapy in 2009, the pain was parascapular, posterior
shoulder pain, ~d none related to the anterior shoulder. In the Hands On
Physical Therapy note dated January 9, 2009, it reports that she had been lifting
and moving some boxes in 2009 that increased her scapular pain and lifting an
object out of a box in February 2009 that increased her soreness. This would
indicate that at that point at least again her pain was more posterior and that some
of those anterior actions were not consistent with a SLAP lesion at that point. In
April 2010 when she was evaluated at Boise Physical Medicine there is a report
that sne began lifting weights again, started exercising again, and this would be
more consistent with her SLAP injury. In May 2010 a Hands On Physical
Therapy evaluation states, "started gym work-out in January 2010 lifting weights
increased her pain." This would be most consistent with the type of injury that
would reproduce a SLAP injury and repair. It is possible that Dr. Goodwin was
unaware of these particular mechanisms of injury when he initially evaluated Ms.
Cedillo-Steele, especially in light of her previous injury.
My opinion, based on the above and the review of the medical literature, is that Ms.
Cedillo-Steele's previous right shoulder SLAP injury, scar tissue, and lifting activities
followed by a motorcycle accident that may have possibly caused a little bit of irritation
of that area and then followed by lifting again in 2010, is more likely the mechanism of
her trauma to her shoulder. This is all based on medical records review. I have not
examined or heard the story from Ms. Cedillo-Steele personally.
The opinions rendered in this evaluation are the opinions of the evaluator. These
opinions are based upon reasonable medical probability. This evaluation has been
conducted on the basis of the medical examination and the documentation as provided,
with the assumption that the material is true and correct. If more information becomes
available at a later date and additional service/report/reconsideration may be requested.
Such information may, or may not, change the opinions rendered in this evaluation. This
opinion is based on a clinical assessment, examination, and documentation. This opinion
does not construe per se a recommendation for spedfic claims or administrative functions
to be made or enforced.
Sincerely,

Electronically Authenticated:
Mark Williams, DO Date: l l /13/2012 Time:

12:23PM
TID: 72457917

6500 EMERALD STREET

BOISE, IDAHO 83704
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Plaza One Twenty One
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Attorneys for Defendant Farmers Insurance
Company ofIdaho
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PEGGY CEDILLO,
Case No. CV-OC-2013-08697
Plaintiff,
v.

AFFIDAVIT OF COUNSEL IN SUPPORT
OF DEFENDANTS MOTION FOR

FARMERS INSURANCE COMPANY OF
IDAHO,

SUMMARY JUDGMENTS

Defendant.

,

STATE OF IDAHO)
: ss.
County of ADA
)
JULIANNE S. HALL, being first duly sworn upon oath, deposes and says:

AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT-1
15017.246

001240

1.

I am an attorney in the law firm of Gjording Fouser, PLLC, and at all

relevant times, one of the attorneys of record for Defendant Farmers Insurance Company of
Idaho ("Defendant").
2.

Attached as Exhibit A is a true and correct copy of relevant portions of

Kenneth M. Little, M.D.'s Arbitration Testimony taken on October 24, 2012 with Exhibit
10.
3.

Attached as Exhibit B is a true and correct copy of David Price, D.C.'s

deposition transcript taken on October 16, 2012.
4. ·

Attached as Exhibit C is a true and correct copy of relevant portions of David

Price, D.C.'s Arbitration Testimony taken on October 23, 2012 with Exhibit 3 and Exhibit 5.
5.

Attached as Exhibit D is a true and correct copy of the relevant portions of

Thomas E. Goodwin, M.D.'s Arbitration Testimony taken on November 16, 2012 with
Exhibit 201 and Exhibit 202.
6.

Attached as Exhibit E is a true and correct copy of Farmers Insurance

Company of Idaho's Written Closing Argument filed on December 10, 2012.
7.

Attached as Exhibit F is a true and correct copy of Claimant's Post

Arbitration Brief filed on December 10, 2012.
8.

Attached as Exhibit G is a true and correct copy of the Expert Report of

Irving "Buddy" Paul dated November 9, 2015.

9.

Attached as Exhibit H is a true and correct copy of Farmers Certified Policy

of Insurance issued to Peggy Cedillo.

AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT-2
15017.246

001241
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10.

Attached as Exhibit I is a true and correct copy of relevant portions of Peggy

Cedillo Steele's deposition taken on September 25, 2012.

Julianne S. Hall

. ' k
SUBSCRIBED AND SWORN to before me this~ day of December, 2015.
~rJi\r

,{:

"·
Notary B blic for IDAHO
Residin at Ul..1,,/o,,t
My Commission ltxpires

HEATHER D. PERRY
. Notary Public
State of Idaho

J/1 5;/W

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this~ day of December, 2015, a true and correct
copy of the foregoing was served on the following by the manner indicated:
., '

John L. Runft
Jon M. Steele ~
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702

D/

Ja
D
D
D

U.S. Mail
Hand-Delivery
Overnight Delivery
Facsimile - 343-3246
Email
~

ne S. Hall

AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT-3
15017.246
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DEPOSITION OF KENNETH MICHAEL LITTLE, M.D. TAKEN 10/24/2012
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however, object to expert reports: The report of
Dr, Little, which Is Exhibit 9, and the letter,
Exhibit 8, asking for.the expert opinion.
And I object to 13 through 24 on the grounds
previously stated, lack of foundation, that they are
violative of the arbitration orders and the sttpulation
of the parties with respect to insurance Information.
MR. STEELE: Okay. Thanks, Jeff. And I
would like to withdraw the offering of Exhibit 21 as the
doctor was not familiar with that - those charges or
services.
Thank you. And rve concluded my
examination, Jeff. rm sure you have questions for
Dr. Little.
' MR. THOMSON: I do.

1
2

3
4
5
6

7
8
g
10

11
12
13
14
15
16
17
18

EXAMINATION
BY MR. THOMSON:
Q; Dr, Llttle, thanks for staying with us. I
know you've got a busy schedule.
A. That's okay.
Q. Do you need to take a break before we··
A. No,
tlne. Thank you.
Q. Okay, Just a couple of questions on directly on Mr. Steele's questions to you. The refe1Tal

19

20
21
22
23
24
25

rm

tD the pain specialist, that refernl was not because
she was getting worse with her pain complaints, correct?
A. Correct,
Q. You had indicated that -- to a question asked
by Mr. Steele why a level had been skipped between the
two surgeries that you did, and the level being C6-C7,
and your respanse was that C5-C6 was vulnerable whereas
you did not feel that C6-C7 was.
Is that accurate?
A, Yes.
Q. What I'd like tD do Is hand you copies,
&imply because they're going to be easier for you to
deal with than working with the full file, but hand you
11 mpy of the 5eptember 2000 MRI, the September -- the
August 2008 MRI, and the October 3, 2011 MRI, And when
I say ·MRI," I'm talking about the report, of course,
rather than the MRl'1 themselves,
Taking a look at each of those, Is It
accurate to say that, In fact, C6-c:7 did shaw problems?
A. Yes.
Q, And Including disk space narrowing and bone
spurring Ilka the C5-C6?
A, The descriptions are slmllar.
Q, Okay, And that C6-C7 area, the problem with
that essentially existed on the 2000 MRI report,

50
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correct?
A, It did.
Q. Okay. We'll get back to these in a second,
but that's all I have for the moment for those,
I want to look at the C7·T1 surgery that you
performed, [?r. Uttle. When you were treating
Ms. Cedillo and when you were giving the opinions you
gave to Mr, Steele l:oday, were you aware of any C7·T1
sympblms prior to the motorcycle accident?

A. No.
Q, You didn't have an opportunity to review any

medical records before the motorcycle accident, mrrect?
A. Correct, I did not.
Q, And did you_ have an opportunity to review
Dr, Wilson's IME report where he examines the
pre-accident records?
A. I don't recall that speciflcally. I do
remember trying to rec.all If I had seen that report, but
I don't - still don't speclflcally remember the report.
Q. Would It be your normal course, if you hod
reviewed the report, to put It In her patient file?
A. Yes.
Q, And I can represent to you that I did not see

that report in her patient file,
A. Then It's unllkely I saw It.

Q, Okay. Your understanding about whether
Ms. Cedillo had symptoms, C7-T1 symptoms or C5-C6
symptoms, were based on her oral history, then, correct?
A. Yes.
Q, And she told you she had none of th05a
sympl:llms prior to the motor vehicle -- the motorcycle
accident?
A. I don't recall that·· I don't believe I was
under the Impression that she never had neck-related
symptoms. However, I do reca• that she had reported
not haVlng had the symptoms, that - that she was doing
well, prior - leading up to the aa:ldent.
Q. Okay, Your main consideration for coming to
your opinion that the trauma of the motorcycle accident
caused her dl&k to hemlate was the lack of symptoms
reported by Peggy cedlllo, correct?
A. In large part
Q. And the lack of symptoms being prior to the
motorcycle accident?
A. Yes,
Q. And your main consideration for coming to
your opinion that ttle trauma of the motorcycle accident
caused the onset of her symptoms 111 likewise related to
your understanding of a lack of prior symptoms, correct?
A. Leading up to the accident.
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DEPOSITION OF KENNETH MICHAEL LITTLE, M.D_. TAKEN 10/24/2012
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Q. Leading up to the accident,
A. Yes.
Q, Okay. And when you say "leading up to the
accident,• would It be fair to say In the six months
prior to the accident?
A. Yes, It would.
Q, Okay, And also your main consideration for
mmlng to your opinion that the trauma of the motorcycle
acicldent caused the need for the C7-n surgery was,
again, a lack of prior symptoms, correct?
A. Yes.
Q. Were you aware that she had had an injury to
her shoulder in 2000?
A. I - I am aware of that.
Q. And you were aware of It at the time that you
were treating her and giving your opinions?
A. I recall that I was. But I have my medical
history here. If I may refer to It.
Q. sure.
A. It's Exhibit 10.
Q. And while you're looking for that, I want you
to make sure that we're on the same page. There was a
2000 shoulder injury and then there was a 2001 rear-end
motor vehicle accident.
And basically rm asking If you were aware of
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Q, And were you aware that Dr, Price had
Indicated that he felt that she was going to have
episodes of symptomatic and functional regression In the
cervical spine area as a result of the 2001 accident?
A. No.
Q, And were you aware that he also felt that she
would have mid-thoracic reslduals as a result of the
2001 accident?
A. No.
Q. And that he felt that she would also have
episodes in the mid-thoracic and subocdpltal region (Tbe deposition was Interrupted.)
MR. STEELE: Let's go off the record.
THE VIDEOGRAPHER: Off the record.
(Recess taken.)
THE VIDEOGRAPHER: On the record.

',

,•

·.
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:
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:

BY MR. THOMSON:
Q, Dr. Price, let me re-ask my question before

the break.
A. Dr. Uttle.
Q, I'm sorry. Dr. Little A. That's okay.
Q, •• let me re-ask my question about
Dr, Price's prior prognosis that -- were you aware that
he believed she would have episodes of symptomatic and
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those, both of those events.
A. The rear-end motor vehlde accident I don't
recall that I was aware of. Yes, and I was aware of the
right shoulder surgery.
Q. Okay.
A. But not the accident
Q. All right. Have you had the opportunity to
review any of Dr. Price's medical records?
A. Not that I recall specifically,
Q. Were you aware that Dr, Price determined that
Ms, Cedillo would have residuals from the 2001 motor
vehicle accident?
A. No.
Q. Were you aware that the residuals that
Dr, Price determined &he wauld have follawlng that
accident In the cervical region were residual tightness
In the subocclpltal region due to pasttraumatlc
perlartlcular fibrosis and myofasclal adhesions?
A. No.
Q. And were you aware that he felt that the
patient would have a tendency toward Intermittent
episodes of headache pain or subacdpltal pressure,
feelings of tightness, as a result of the 2001 motor
vehicle accident?
A. No.
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functiona I regression In the mid-thoracic area?
A. I was not.
Q, Were you aware that she did, In fact, have
episodes 1;>f regression, functional and symptomatic
regression, fram a~er the 2001 motor vehicle accident
up to the time of the ace -- motorc:ycle accident?
A. I don't recall discussing that With her,
and··
Q. Were -- go ahead, I'm sorry.
A. ·- and - I - I don't recall.
Q, Do you recall or were you aware, rather, that
she treated In 2006 and then had a break from treatment,
treated again In 2007, had a breakfram treatment, and
then treated again In 2008?
A. I didn't know,
Q, were you aware that she was treating with
Dr, Price up to ten days before the motorcycle acicldent?
A. No.
Q, Were you aware that she was treating for··
and this Is the four months leadlng up to the motorcycle
a«ldent •• that she was treating for paracervical
thoracic muscular pain?
A. No.
Q, Paracervlcal thoracic muscular tightness?
A. No,
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Q, And paracervlcal thoracic muscular spasming?
A. No.
Q. Were you aware that she was having pain In
the trapezlus ridge area?
A. No.
Q, Aware that she had pain in her right levator
scapular area?
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Q, Rlgllt••

6

A. - the--

7

Q. •• preceding the motorcycle accident.
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A. I'm not aware of one.
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Q, Was she showing all of those dasslc
radlculopallly symptoms?
A. No.
Q. My recollection, Doctor·· and correct me If
I'm wrong - it didn't seem to reach all the way down
Into the digits four and five?
A. Correct,
Q. Would you agree that the symptoms from a
C7-T1 disk problem can wax and wane?
A. Yes.
Q, But that the cause or the underlying problem
Is there constantly; It doesn't heal Itself?
A. It can be.
Q, Were you aware that Dr. Price had
diagnosed •• or noted, rather, that Peggy Cedillo had
the classic
radlculopathy before the motorcycle
accident?
A. No.
Q, Would It be Important to you ff the diagnosis
of
radlculopathv oa:uffed after the MRI In 2000 that
you compared to the 2008 MRI and before the 2008 MRI?
A. Yes. However, I'd want to know how severe It
was and how close to the 200B MRI It had occurred -- the
diagnosis, that Is.

:

Q. In other words, you haven't seen anything
that would show what her C7•T1 looked like after the
2001 accident, correct?
A., Correct
Q, Okay, And even though the radiculopathy may
have been remote In time from the motorcycle accident,
you do still agree that the underlying cause Is - would
stiA be there regardless of how far in front of the
ma1:orqcle accident It was?
A. It can be.
Q, Okay. Aside from the radiculopathy symptoms,
what other symptoms would you expect to see from a C7·T1
herniation?
A. Yau can have weakness, which the symptom
would be perceived weakness and the obJectlve physlcal
exam finding would be a weak grip often, and It could
also be deaeased sensation. So In addition to pain a
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:
:
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Q, Sure, You agree, tllough, that there Is no
MRI that shows her C7·T1 after her 2001 motor vehicle
accident that you're aware off
A. You mean preceding the -

5

A. No,
Q, Despite not being aware or those symptoms or
of that treatment, you do note, I believe, that •• or
you agree, rather, that C7·T1 was previous -previously, previously being before the motorcycle
acddent, a degenerative disk, mildly degenerative disk?
A. Yes.
Q. Describe what would be the classic ca
radiculopathy,
A. Cassie ca would be often neck pain,
indudlng trapezius and next to - medial scapular pain,
so between the shoulder blades, usually off to the side
that's affected, and often the underside of the arm down
the ulnar forearm (indicating), meaning the surface of
the arm here (indicating), and at Its worst down to
these two fingers (indicating).
Q, She was showing some of those symptoms when
you saw her after the motorcyde accident?
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person might experience tingling, numbness.
Q. What would be the com -- the pain you'd
expect to occur, the loattion of the pain?
A. It would -- It could be along the side of the
neck, trapezius (indicating), Into the shoulder blade or
next to It, down the undersurfa<:e of the arm
(indicating) and this part of the forearm (Indicating)
Into these two fingers (Indicating).
Q, How about spasming? Would muscle spasms be
an indication of a potential C1 - C7-n herniation?
A. They can be. They often accompany disk
herniations but can occur otherwise.
Q, A bl -- rm sorry. A trlcep weakness, what
would that be Indicative rm
A. Typically C6-7.
Q. Okay, were you aware that Ms. Cedillo had
any of the ro11owlng residuals from the 2001 accident
that still existed at the time of the 2008 accident, and
those residuals·· some residua I tightness In the
trapezlus.
Were. you aware that that was a residual she
carried over from 2001 past the motorcyde accident?
A. No,
Q. Were you aware that another residua! that she
carried over was the residual of tightness In the

'
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scapula?
A. No.
Q. Were you aware that she had some Intermittent
radiation in the superior and medial scapula as a
residual from 2001 carried over past the motorcycle
accident?
A. No.
Q. Were you aware that she had spasming through
the trapezlus ridge?
A. As residual?
Q. As a residual,
A. No.
Q. Were you aware that she had spasming through
the right levator scapula as a residual?
A. No.
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Q. And were you aware that she had spasming
through the medial scapula as a residual?
A. No.
Q. And were you aware that prior to - In the
four months leading up to the accident that she had been
treated for paracervlcal thoracic pain?
A. No.
Q. And I realfze that covers a large area, but
It could cover the same areas as C7·T1, correct?
A. It could.
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Q. Dr, Little, assuming that you had been aware
of that lnformatfon and as&umfng that It's accurate,
what rve told you, does your opinion change regarding
the motorcyde accident as the direct and sole cause of
the herniation, the symptoms, and the need for surgery?
A. What •• In •• In your question does It
suppose that there was any time where she was pain-free
preceding the motorcyde accident or does It suppose
that she had no Interval of being paln-free7
Q. Well, all I can tell you Is that Dr. Price In
his letter subsequent to the motorcycle accident says
that she was essentially pain-free. He didn't say she
was totally paln•free but essentially paln•free,
A. In •• in the circumstance where a person has
symptoms that are substantlally similar preceding the
trauma and •• but after a traumatic event they were
worse and went Into a period where there was no waxing
and waning but constant, so more severe and more
persistent, I think It would be reasonable to conclude
that the accident aggravated It; but I do think that It
would be dlfflrult to say that It was solely
responsible.
Q. Are you able to, ·based on the Information I
gave you, apportion between what existed before and what
existed after the motorcyde acddent?
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not a hemlatlon?
A. Correct.
Q. That It was spondylosls?
A. Yes.
Q. And that was·· the spondylosis was the
reason for the surgery, to take care of the spondylosls?
A. It was to address the Impingement of the
nerve that was creating the pain, and the Impingement of
the nerve came from the process of spondylosls,
(Witness nods head.)
Q. Okay. And you'd agree, after having looked
at the MRI that was done In 2000, that Peggy Cedillo had
pre-existing spondylosfs at the C5-C6 area?
A. Shedid.
Q. And she also had pre-existing bone spurring?
A. Yes.
Q, Spondylosfs Is a - a progressive disease,
correct?
A. It Is.
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A. I don't think that rve looked at It
carefully enough to come up with an apportionment.
Q. Fair enouth, Thank you, Doctor, Let's take
e look naw at C5·C6, the second surgery.
A. Yes.
Q. You'd agree that the CS-C6 disk problem was
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Q, And does that -- If you have spondylosls, It
wfll progress and get worse naturally, correct?
A. Yes.
Q. So yau would expect that over the eight-year
period between the 2000 MRI and the time of the
motorcycle accident, that Ms. Cedllfo's spondylosls had
probably worsened?
A. Probably.
Q. Okay. The reason you can't say for certainty
is because there's no film In there that lets us see
ItA. Right.
Q. ·- correct?
You'd agree, Dr. Little, do you not, that
your findings on -- the findings on the 200B MRI are
consistent with a longer-standing degenerative process?
A. I'm sony. Did you say "2008'7
Q. 2008, correct.
A, The -Q. At the CS-C6 level.
A. Yes.
Q. Okay. And when we're talking about long
standing, again, we're talking about It existed before
the motorcycle accident, correct?
A. Yes.
64
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Q: And would you agree that your operative
findings were consistent with a long-standing
pre-existing CS-C6 spondylosls?
A. Yes.
Q. And, again, your opinion that the motorq,cle
accident caused the pre-existing disease, spondylosls,
to become symptomatic is based on your undemanding
that It was asymptomatic prior to the motorcyde
accident?
A. Yes.
Q. Said another way, if It was symptomatic prior
to the motorcycle accident, that would have an effect on

youroplnwn,correct?
A. Yes, If It was symptomatic leading up tD the
accident
Q, Okay, And, again, "leading up" would be the
six-month period?
A. Six months Is - it's not a scientific -sclentifically detennlned cutoff date.
Q. Sure.
A. It's -- It's a reasonable example. But
mof!ths certainly Is a reasonable statement.
Q. And two ways to determine whether she was
having prior cs-c& problems would be radlculopathy and
symptoms, correct?

A. Yes.
Q, And what type of radlculopathy would you
expect to see from a C5-C6?
A. So there would be - the CG nerve root -most commonly the pattern of the C:6 nerve root tends to .
the front of the shoulder (Indicating) down the bicep
into the radial forearm - so this part of the arm
(Indicating) as opposed to the CS, which Is the opposite
side (Indicating) -- Into the thumb and Index finger.
Q, Okay,
A. And that can -- that would be posstbly pain,
tingling.
Q, Numbness?
A. Numbness, yes.
Q, Would there •• would a weakness In the
triceps be Indicative of C5·C6?
A. Not typically, However, the triceps are
usually enervated by the C7 nerve and usually that
becom~ symptomatic with problems with C6·7, the level
below.
However, sometimes as the nerve rootlets are
emerging from the spinal cord, the process at CS-6 can
Impinge on those and cause some symptoms to splll over
to -- to the C7 nerve. But usually those symptoms are
pain rather than demonstrable weakness,
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Q, Okay. What types of symptoms would you
expect to see from a C5-C6 spondylosls problem?
" A. The neck pain, medial scapular pain, can be
very slmllartD ca. Where you can really differentiate
C6 as op posed to another nerve root would be In the
arm. And so the pattern would be more consistent with
C6 (Indicating) as I described.
Q. Would one of the symptoms from the CS·C6
spondylosls that was Impinging upon the nerve be muscle
spasming?
A. It could be.
Q. Restriction In the CS through C7 area?
A. I'm not sure how that designation was arrived
at. . In other words Q. cs-c&, e&·C7 restricted -·
A. rm sorry. rm not sure what they mean by
restricted.
Q. And the pain dl~rlbutlon that would be
Involved would include •• for C5-C6 spondylosls would
indude the neck muscles?
A. It could, yes.
Q, Paracervlcal muscles?
A. Yes.
Q, And J think you said scapula and trapezlus
again?

A. Yes.
Q, Were you aware that Ms. Cedlllo had CS-C&
related symptoms prior to the motorcycle accident?
A. No,
Q. Were you aware that she had those symptoms In
the four months leading up to the motorcvde accident?
A, No.
Q, And were you aware that Dr. Price
specifkally noted C& on Februarv 27, 2008?
A. No.
Q, [ know In this situation, Doctor, you haven't
said that this motorcycle accident was the sole and only
cause of her symptoms and the need for suraerv,
Is that accurate?
A. Yes.
Q, Because there Is this acknowledged underiylng
spondyfosls that existed before the motorcycle accident,
correct?
A. correct.
'
Q, Now that you know, and assuming that w~at
I've told you Is accurate, that she was having C5-c&
related symptoms and at least a notation of a C& ••
specific notation of the C& In Februarv before the
accident, does that provide you with enough Information
that you would feel more comfortable shifting some of
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the responsibility from the motorcycle accident to the
pre-existing condition?
A. How long had she had C6 symptoms at the time
Dr. Price noted It In February of 2008?
Q, She was treating for the type ·or pain,
paracervlcal thoracic pain, from, I believe, January of
'OB up until ten days before the accident.
A. So she was being treated for -- so we're
talking about CS-6 and C6 nerve roots?
Q, She's being treated for the symptoms of
paracervlcal thoracic pain ••
A. Okay.
Q. -- and she Is -- there Is a specific notation
of C6 In February, which is three months before the
accident.
A. If - If she was diagnosed with C6 radlcular
pain and symptoms, assuming that that's acairate, in
February, and assuming that the treatment she underwent
ten days before her automobile - or her motorcycle
accident were the same that led to the diagnosis In
February, then rd say It would be - she had a C5
radlculopathy ten days before the accident, In which
case rd say that's -- that would make it more dlfficult
to say that the accident aggravated her C6
radiculopathy.
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, But, again, the Information I don't have ts
the severity and to what extent she had a C6

radlculopathy, If it was based on a classic ~6
racflCUlopathy or If It was kind of a working diagnosis
without a firm confirmation. .
Q. Let's take out the radiaJlopathy because,
frankly, the records aren't very dear about the
severity, and just deal with the symptoms, CS-C6
symptoms, and I'll add then to the equation the
fallowing:
Her x•rays show moderate dlscogenlc
spondylosl11 at C5·6-7. She has had CS-6 and r::,
dysfunction, periodically been noted from 2001 through
2008, and she had residual tightness In the trapezlus
ridge and the levatur scapular muscles and some
Intermittent radiation In superior and medial scapula as
residuals that still existed after the accident,
SO taking out the radlculopathy and adding In
those additional factors, are you more comfortable
saying that the pre-existing has more •• some
responsibility for the need far ultimate surgery?
A. It's -- It's dlfflcult for me to tell, And
the reason it's difficult for me is that ft Is common
for us to see people with symptoms that could come from
one of several disks In their neck or nerves in their
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neck. And parasplnus muscle pain, scapular pain,
trapez!us pain are not locallzable symptoms. In other
words, they don't tell us which nerve in particular..
It's realty the ann symptoms that help us
decide which disk is the problematic disk and which disk
should be treated, so I rely quite heavily on the ann
symptoms. So It's dif!(cult for me to make a comment on
a Judgment to treat without that,
Q. Arm symptoms being the radiation as described
or numbness or tingling as described?
A. Yeah, that's right.
Q. Would you agree that C6 radiculapathy doesn't
need to radiate an the way down Into the fingers?
A. I would agree with that And there Is also a
qualltatlve difference between a person who Is
symptomatiC being managed with treatment and yet
functional In comparison to a person who Is symptomatic,
hurting worse, not responding to treatment and not
functional.
Q. True.
A. And so that person, even though the location
and some of the descriptions of the symptoms might be
slmllar, If you go fr.om being functional to not
functional, I - I think again we're talking based on,
assuming this Is accurate, and kind of In vaguer terms

than I typically like to consider when deciding about
surgery or - or causation for that matter; but It seems
to me that If there was an event that turned a
reasonably successful treatment course for problems Into
something that was no tonger being sur.c:es.;f\.11 and the
patient was basically more miserable, that event would
have contributed In some way but not be solely
responsible.
Q, An aggravation rather than sole
responsibility?
"A. Right.
{The deposition was Interrupted,)
MR. THOMSON: Let's go off the record.
lHE VIDEOGRAPHER: Off the record,
(Recess taken.)
lHE VIDEOGRAPHER: Tilts Is the beginning of
tape No. 2. On the record.
BY MR, THOMSON:

Q, Dr, Llttle, would you take a look at the
three MRl's that I gave to you, the 2000, 2008, and the
2011 MRI's, An'd what I want you - what I'd Ilka you ta
do Is look at the cs-cs level on each of those, and
let's take out the motorcycle acdclent,
Would It be fair to say that what you see
from 2000 through to 2012., It would be reasonable that
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that would be a natural progression of her spondylosls?
A. Yes.
Q. So I guess another way to put that Is even If
she hadn't had the trauma of the motorcycle accident,
she 11111y have been In need of surgery by 2011?
A, It Is possible that the changes that evolved
through 2011 could have led to symptoms that require
surgery ·even if she hadn't had an accident
Q. Do you thfnk frs realistic that -- and I'm
basing this on the two neck surgeries rather than the
shoulder surgery, but do you think It's realistic that
Ms. Cedlllo could be back to working full time by the
end of this year?
A, It's within the realm of possibility.
However, it's been almost a month, just short of, Since
I've seen her. And so based on the progress she had
been having, It's possible that by the end of the year
she could work full time.
Q, And you, In fact, have released her from the
work restrictions that she had with same Hmltatlons.
Have you had an opportunity to release her completely?
A, I don't believe so.
Q. I'm looking at Exhibits 11 and 12, which are
the work restriction order and then the release-ta-work
order and some other documents.
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A.· (Witness nods head.)
Q, Were there similar work restriction orders
given to Ms. Steele after the C7-T1 first surgery?
A. I don't recall spedflcal(y. I - I - of
course we would have her off work for some period of
time, but whether or not - as I recall her -- her
recovery after that surgery had never been quite as good
as her recovery when that (Indicating) release to work
with restrictions was provided. So it -- I don't recall
an exadQ. Let's-· I'm sorry.
A. - return to work that I wrote, but it's
possible.
Q. I'm sorry.
A. That's okay.
Q. Let's focus more on the work restriction
Itself rather than the release to work. Was there a
work restriction order similar to Exhibit 11 given to
Ms, Cedillo after her first neck surgery?
A. It's possible, but I would want to look
through those documents to
If It's In there.
Q. If, In fact, such a work order existed, It
would be In the patient file, correct?
A. Usually, yes.
Q. ' ts that ••

see
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A. Yes.
Q. But in the normal course of things It would
be In your patient file?
A. That's right.
Q. And I can represent to you that there Is no
such work order subsequent to the first surgery for
Ms. Cedillo in your patient file.
A. Okay.
Q. So based on that, Is the likelihood that she
did not get such an order from you?
A, I don't spedflcally recall sending her back
to work after the first surgery, and that would be
consistent with there not being a record In the file.
Q. And I don't know that I understood that, Do
you recall ever restricting her from gof ng to work after
the first surgery?

A. So did I say that she should not go back to
work?
Q, Let's break that Into two questions. Did you
Issue a work order ·- a work·· Is that what we call
Exhibit 11, a work order?
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What would you call that? I think I had the
right terminology but I lost It.
A. [ think it probably goes by several names.
Q, Work restriction.

A. Basically that excused her from work.
Q. Okay, Did she have such a written order such
as this (Indicating) for her first surgery?
A. I don't recall. But that Is fairly common in
our practice, that a person's employer would need
something in writing saying they shouldn't be at work.
Q. Okay,
A. However, people that are self-employed or,
you know, have their own businesses, et cetera, they
don't necessarily require those documents.
Q, 1>0 you recall giving her any oral work
restriction after the first surgery?
A. Spef:lflcally, no. However, In the context of
what I do recall, It would be entirely reasonable that
she didn't work for a period of time after that first
surgery.
Q. As a matter of course, people generally don't
work during the Initial recovery period?
A, That's right.
Q, Dr, Little, you first saw Ms, cedlllo In
October of zoos. My records Indicate -· my review of
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the records Indicate that you first saw her on October
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a May 2nd, 2012 letter from Dr. David Price to me at my
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29th,2008.
, Is that consistent with your ·A. Yeah.
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Q. •• understanding?
A. My recollection of the records, yes.
Q. And that was the first time yau saw her. And
then the next time you saw her was basically she was on
the surgical table, correct?
A. Yes.
Q. Was there anything specific about the two
surgeries, the C7-T1 and the C5-C6, that would have
precluded her from returning to normal activity after
the recovery period?
A. No,
MR. THOMSON: Dr. Uttle, I think that's all
the questlOns I have.
THE WITNESS: Okay,
MR. THOMSON: Thank you.
I
MR. STEELE: Doctor, I have just a couple of
more questions.
THE WITNESS: sure.
FURTHER EXAMINATION
BY MR. STEELE:
Q. And Mr. Thomson asked you some -· to assume a
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Have you had a chance to review that?
A. [ have.
Q, Now, Mr. Thomson asked you a number of
questions concerning Dr, Price's treabnent of Peg over
qullil an extended period of time, all the way back to
2001, and he asked you to assume that II number of facts
weni accurate.
And all of those facts are completely
a«urat:e, but what he failed to tell you Is that Peg's
previous Injuries had been completely or - well, had
been C'IDmpletely resolved and she was asymptomatic as of
the date of the motorcycle crash In May 2008,
MR. THOMSON: l'm going to have to object to
the testimony from the tortfeasor and the attorney of
the daimant If you've got a question, go ahead and

askit.
MR. STEELE: I'm not acting as the
tortfeasor. I'm acting as the attorney right now, Jeff.
MR. THOMSON: All right ether way, ask a

. question.
BY MR. STEELE:
Q. _ Dr, Little, after reviewing Exhibit 26 do any

of the questions asked by Mr. Thomson - and based upon
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number of facts which came from Dr. Price's medical
records, and you've testified here today not as a hired
expert but as a treating physician, mrrec:t?
A. That's correct.
Q, And yau've not had a chance to review
Dr. Price's records nor have you been asked to review
Dr. Price's records; is that right?
A. That's correct.
(Exhibit ~6 was marked for Identification.)
BY MR. STEELE:
Q. Mr. Thomson made a number of references to
Dr. Price's records and also to his -- his findings.
But I'd like to hand you what I've marked as Exhibit 26,
and I'd like to take just a short break so that you can
review that, just about five minutes, and then we'll
come back and I'll ask you just a couple more questions
to finish up.

A. Okay,
MR. STEELE: can we go off the record.
THE VIDEOGRAPHER: Off the record.
(Recess taken.)
THE VIDEOGRAPHER: On the record.
BY MR, STEELE:
Q. Okay, Dr, Uttle. During the break I asked
you to review what's been marked as Exhibit 26, and It's
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the additional lnformatlon,contalned In Exhibit 26,
Dr. Price's letter, do you have any reason to modify or
change your opinion that -- that yau hold to a
reasonable degree of medical certainty CX!flcemlng the
cause of Peg's injuries In this case are all
attributable to the May 2008 motorcyde crash?
MR. THOMSON: I'm going to object to any
testimony from a document that has never been admitted
and object to foundation for the Exhibit 26. Lack of
foundation.
THE WITNESS: Dr. Price has the perspective
of someone that treated Peggy before and after the
accident and this (Indicating) is a summary of his
treatment records, and fn the summary he describes a
scenario similar to what I was pointing out wherein she
had problems prior to the mot.orcycle accident
attributable to her cervical. spine that responded to
treatment.
And he did Indicate In this document
(lndicaHng) that she - I want to find the sentence ••
it's my recollection that she had Improved and was doing
wel before the motorcycle accident and then he recalls
that from the time of the accident on, her symptoms came

back.
And based on his description of the symptoms,
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It seems similar to the way he described them prior to

· the nerve - and there also, based on this description,
seemed to be more of a neurologfc component to her
symptoms, meaning more parestheslas and - and symptoms
going Into her arm.
And so with Dr. Price having had the
advantage of seeing her beforehand, assuming that this
summary Is an accurate representation of each of his
encounters, I would have to - taking It at face value,
In other words that she was better and resolved, and
even when she was having problems, was less severe after
the accident, that yes, I would say the accident was a
conbibutlng factor,
Does that answer your question? I'm not sure
I answered It,
BY MR. STEELE:
.' Q, I think-- I think there's no·doubt that the
accident was a contributing factor, but I also believe
It was your prior testimony that -- to a reasonable
degree of medical certainty that the motorc:ycle accident
was the cause of Peg"s Injuries that you treated her
for,
A. (Witness nods head,)
Q. IS that correct? .
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A. Yes, It Is. And so -

had previous treatments and -- and pain In the neck and
the shoulder and that she had a long history of
treatment, but the point of-- of- of Mr. Thomson's
questions were to undennlne your opinion concerning the
cause of Peg's Injuries,
And, of course, everything he told you was
true, but he did not give you all of the relevant facts
that would support your condusion that Peg's Injuries
were the result of the motorcycle crash.
MR. THOMSON: I'm going to object to the
testimony of counsel and also the form ofthe question,
If there rs a question,
BY MR. STEELE:
Q, And I believe that Dr. Price's letter, which
yau've had no previous knowledge of, you've never seen
this letter before today or reviewed any of Dr, Price's
medfcal records, and I'm asking yau if you -- If you
_agree that basically his oplnfans suPPort your opinion
that Peg's injuries were the result of the motarcycle
crash,
MR. THOMSON: Object to the form of the
question. It's leading.
THE WITNESS: The account that Dr. Price

82
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accident
And Dr. Price does desalbe fn here that he
had successfully treated her for previous problems
non-operatively and had made substantial gains to the
point where she was minimally or asymptomatic leading up
to the accident and then after the accident, again the
way he describes it, she's got slm!lar symptoms plus
some other neurologlc symptoms and all the above were
more severe.
And it seems as though he tried many of the
same things that were successful In the past but this
time around they weren't successful and thus the
referral to a surgeon. So I - I would - it -- it -- I
guess to answer the question MR. STEELE: Yes.
THE WITNESS: •• his account (Indicating)
does seem to be consistent with my testimony that I
provided earlier that the accident caused the need for
surgery -· or at least was a substantial contributor.
MR. STEELE: All right. Doctor, thank you
very much. That's all the questions I have for you.
Thank you.
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Q, And there's no -- Peg acknowledges that she

describes Is consistent with my understanding of what
Peggy had recalled when -- when I first met her In that
she wasn't having these problems leading up to the
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THE WITNESS: Sure.
MR, THOMSON: Unfortunately once those
questions come, I got to follow up on them.
FURTHER EXAMINATION
BY MR. THOMSON:
Q. Lers take a look at the May 2nd, 2012
retter, And we've already established that that Is the
first time you've seen that letter.
A. (Witness nods head,)
Q, You had testified, I believe, to Mr. Steele's
Inquiry that you're not here as an expert; that you're
just here as a treating doct'Or.
Is that an accurate statement?
A. It Is.
MR, THOMSON: Okay, I'm going to move to
strike all causation testimony by Dr. Little as It Is
expert testimony If he Is simply here as a treating
doctor. Prognosis and causation are areas of expert
tesHmony.
. Preserving that and understanding that we
don't have a ruling on admissible documents yet, I'll
continue forward with this -- the following questions,
BY MR, lHOMSON:
Q. The May 2nd, 2012 letter that you Just saw
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for the first time today wasn't something that you
reviewed or needed in treatment of Ms. Cedillo, correct?
A. Correct.
Q, And you did not use this letter as the basis
for any of your opinions, correct?
A. Correct.
Q, Wh~t you were given was a summary, Do you
normally rely on summaries of medical records for either
treatment purposes or for purposes or giving opinions?
A. Sometimes.
Q, Okay,
A. Summaries can be -- partfcularly with a
person that's known a patient for quite a long time, can
be a very efficient way to review a lot of Information,
But where there are areas that are directly
pertinent to either an Important opinion or a surgical
intervention, I look into those and come as close to a
primary source as I can.
Q, The medical records themselves would be
better, though, correct?
A. Yes,
Q. Does that summary summarize a letter from
Dr. Price to Dr, Bates dated May 29, 2008?
A. Was the question does It summarize a letter
from Price to Bates?
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Q, Dated May 29, 2008.

A. I - let's see.
I see where It summarizes a communication
from Dr. Bates to Dr. Price, but I don't see where It
summarizes a letter written from Dr. Price to Dr. Bates.
Q, The document that you're reviewing there, the
May 2nd, 2.012 letter from Price to Mr, Steele,
indicates, does It not, that she was completely
asymptomatic prior to the motOl'cycle accident?
A, I do recall reading that, but I'm having
trouble locating It In this Q. Sure. And In all fairness, this Is a
six-and-a-half-page single-spaced document that you've
had for 2.0 minutes to review, correct?
A, Of whfth I spent five minutes reading, yes,
Q, Most of It on telephone calls with patients?
A. With emergencies here and - yes.
Q, Yes. so I'm going to hand you •• and forgive
my markings on It.
MR, THOMSON: Jon, It's Just highlights and
underlining a single word at the top (Indicating).
MR. STEELE: (Indicating.)
BY MR, THOMSON:
Q, I'm going to hand you a copy of the May 29,
I
2.008 letter from Dr. Price to Dr. Bates which Is in
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Dr, Price's patient file, ask you to review t~at, and
then I'll ask you questions.
A. (Witness compiled.)
I've reviewed It
Q. All right. Does that document stand for the
proposition that she was 100 percent totally
asymptomatic on the day of the accident?
A It -- it states that she -- that her symptoms
were al~ resolved and essentially pain-free with some
residual tightness in the trapezius of her scapula
muscles and some lntennltt:ent radiation into the
superior and medial scapula. So this would Indicate
that she had -- she was not resolved.
Q, And that she was symptomatic prior to the
motorcyde accident?
A That's what It says.
MR. THOMSON: Okay. Thank you, Doctor. No
further questions.
MR. STEELE: Before gOing off the record I
just would llke to ask for the - that the arbitrator
admit Exhibit 26.
And I have no further questions for you,
Doctor. Thank you.
THE WITNESS: Yes.
MR. THOMSON: And I'll object to the
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admission of Exhibit 26 on the grounds that It's hearsay
and lacks foundation and ft Is not something that Is
relevant to Dr. Little's testimony as a treating
physician. That's all I have.
THE WITNESS: Okay.
MR. STEELE: And that concludes this
deposition. Thank you, Doctor.
THE WITNESS: Okay.
THE VIDEOGRAPHER: Off the record.
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(Whereupon the deposition In lieu of
testimony at arbitration conduded
at 5:00 p.m.)
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STATE OF IDAHO
ss.
COUNTY OF ADA
I, Maryann Matthews, CSR (Idaho Certified
Shorthand Reporter No. 737) and Notary Public in and
for the state of Idaho, do hereby certify:
That prior to being examined, the witness
named in the foregoing deposition was by me duly sworn
to testify to the truth, the whole truth, and nothing
but the truth;
That said deposition was taken down by me in
shorthand at the time and place therein named and
thereafter reduced to typewriting under my direction,
and that the foregoing transcript contains a full, true,.
and verbatim record of said deposition.
further certify that I have no interest in
the event of the action,
WITNESS my hand and seal this 5th day of
November, 2012,

20

21
22
23

MARYANN MATTHEWS
Idaho CSR No, 737, and
Notary Public in and for
the State of Idaho

24

25

My commission Expires:
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NBUROLOGICAL SURGEON
I

6140 \V CU.RTISIAN, SUITE 400
BOISE, IDAHO .83704

TBLEPHONB (208) 367-3500
FACSJMlLE (208) 367-2968 ·

Januazy 23, 2012

REEVALUATION:
RE: Peggy Steele
Mrs. Steele returns to clinic after having undergone· a C7-Ti anterior cervical decompression and
fusion with iliac crest bone graft on November 24, 2o·os.

To review, Mrs. Steele is a st.year-old female well known to me following an anterior C7-Tl
'decompression and fusi1;m following an automobile accident.
Immediately after surgery she bad the aggravation of severe neck pain as well as radioular type

annpain,
Given the severity of her radicular symptoms prior to surgery our thought was that her flare up in
neck pain and radicular type mm pain was possibly due to muscular pain and possibly due to
early recovery of her decompressed nerve. However, over time it has become very obvious that
her pain is specifically 41 the C6 distribution.
Early after surgery her pain extended from her n~k and into her anterior shoulder and biceps.
That' very same pain has not only become worse, but is now ·radiating into her. radial foieaxm as
well as her thumb and index finger.· In other words, it has become very cleat tbat she has a C6
radiculopathy.
·
In retrospect, I think that Mrs. Steele was having C6 radicular symptoms after her automobile
accident, but they were· less severe compared to he:r C7-Tl symptoms. Around the time of
surgery her C6 symptoms; which were present prior t~at surgery (and that were 'the result of
her automobile
accident)
became worse and have unfortunately
become debilitating.
.
'
.

to

She bas undergone shoulder evaluation and treatment. Though she does have somewhat of a
shoulder problem it is not responsible fot her radioular symptoms. She has undergone physical
therapy extensively without improvement, She has also undergone _injections into her cervical
spine.
The right C6 ·selective nerve root block brought very dJ;amatic and immediate pain relief, but
unfortunately this did not last beyond the anesthetic phase. Though the injection was not
therapeutically beneficial it was very useful in terms of diagnosis.
'

.

An lv1RI of Mrs. Steele's cervical spine dated October 3, 2011 shows CS-6 to have a xnild diffuse

posterior· diso osteophyte complex with extension into the ~covertebral joints bilaterally. Th~s
reveals.~ mild left.sided foraminal stenosis and moderate right-sided foraminal narrowing.

Her other neuroforamina remain patent,
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NEUROLOGICAL SURGEON
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TELBPH:ONB (208) 367-3S00
FACSIMILE (208) 367•2968

January 23. 2012
RB: Peggy Cedillo
Page 212.

Oiven. that Mrs. Steele has had ~ two year history _of progressively worsening C6 radicular
_symptoms as well' as absolute failure to improve with conservativ.e management over the past
two years, I recommended surgery as the most effective treatment. Surgery would involve a CS6 anterior cervical decompression and fusion. .
We. discussed the condition of C6-7. Though there is' degenerative disc disease, there is
fortunately not neural foraminal stenosis and I suspect tliat she has. no significaµt symptoms
coming from C6-7. I am reassured by her d,iagnostio response
to a C6 selective nel'Ve root block.
. I
She agrees.
·
,
.
•

.

I

;

Though she does have an increased risk of segmental f~ilure at C6~7 (which will intervene
between two fusions), she would lean towards not treating that segment at this time though it
may require treatment in the future. I agree.
I discussed with Mrs. Steele the risks and benefits of surgery, including, but not limited to risk of
infection, CSF leak1 transient or pennanent neurologic deficits, and hemorrhage requiring
transfusion.

We then discussed the expected and potential outcomes including the possibility that her neck
pain may not improve, her arm pain will not improve, pseudoarthrosis, and adjacent segment
-failure.
After thoughtfully considering the alternatives of surgery, rational for surgery, risks and benefits
for surgery, as well as the expe_cted and potential outcomes, Mrs. St~ele has consented to proceed
with the C5·6 anterior cervical decompression and fusion with iliac crest bone graft.

Sinc.erely,

~

· ICenneth M. Little, MD
KML:dk,
Diotated: 01/25/2012
Transcribed: 01/25/2012
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6140 W CURTISIAN, SUITE400
BOISE, IDAHO 83704

March 28, 2012

POST OP:
RE: Peggy Steele
Peggy Steele returns to the neurosurgery clinic today, March 28, 2012 after having undergone a
CS-6 anterior cervical discectomy and fusion with left iliac crest bone graft performed February
15, 2012.
Mrs. Steele had been doing very well ap.d was without any radicular symptoms until this past
Friday when she went on a walk. She reports after her walk she began to have severe neck
spasms, throbbing, and paresthesias in her left arm. Her _arm symptoms involve her posterior
shoulder, triceps, ulnar foreann and hand, consistent with the C7 distribution. She reports
having had a massage yesterday, which significantly helped. She has also been using heat. She
is currently on Norco and solll:a as needed.
PHYSIC~ EXAMINATION: She is neurologically stable. Her incision is healing well.
IMAGING STUDIES: AP and lateral cervical spine x-rays perfonned March 27, 2012 were
reviewed. This appears to show stable cervical alignment and good hardware position.
Due to Mrs. Steele's recent flare up, I encouraged rest, ice, and activity modification. She will
likely benefit from light massage. She would like a prescription for this today. I will keep her
off of work an additional two weeks, at which time we will see her back and reev,aluate her for
return to work. Her symptoms, while they are currently under control. they may represent early
segmental failure C6-7. We will continue to keep a very close eye on her. I encourage her to
call at any time with questions or concerns. At this time she would lilce to hold 9ff on taking any
steroids as they have c~~sed some adverse sjde effects in the past.
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CharisseL. Mack, PA-C
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Pnllcnt's name:

Surgery Performed and Date of Operation:
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Post-Operative Evaluation/ Fusion Follow-u~

Porlop

Dnte ofvlslt:

MAR 28 ZOl

D See attached documentation
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ONo pain

.
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Lumbarbackpain

Thoracic back pain

~Neokpain
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Aggravating fackl!S!

Alleviating factors:
1

OExtremity numbness/tingling: LDCl\tfOJl/Distribution ofnumbness/lingllng•__.t:1_,'--"~-"''1-ll=,...,_ffl{-=ll---\c=::,H,~,,J.;.~--4-,.~-,......,----Aggravatlng factors:

Allc:viatinJl-actors:

J

O0thcr ~proms:

0 Clumsiness OBalancel,roublc D Droppi~gthlngs O Lhcnnittes D Headaches D Musc:Icspasms Osaoroiliaopain
D >trocbantericbuisitis OThoracicradicularpain D Other- _ _ _ _ _ _ _ _ __;__ _ _ _ _ _ _ _ _ _ _ _ __

0

OThcrapics attempted:

Pain Control:

pain

?6""" Jtw;x.f, ~ .

Physical Therapy-

Medications-

N-otc Q

_)2JMuselc Relaxers-So~

D Antl·lnflammatorles-

OOral Steroids-

00lher-

Objective: ·
Olnclslonhcalfng without anycvidenc11ofcomplicotiQn,

D Ollu:r:,_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

OStaples1Sutures removed.
ONcurofogicalexamfsstablc,

Imaging studies:

0

D Olhcr: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Sec attached docunientallon

Assessment:._______________

D Risks, benefits and oltemative options of proceduro have been explained to patient/family. Patient acknowledged understanding oflnf01TI1cd consent.
OClcarance:
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Neuroscience Associates
Kenneth Little MD

RETURN TO WORK
!or
Occupational
Medicine Use
1
~
EMPLOYER:._ _ _ _ _ _ _ _ _ _ _ _ __
EMPLOYER CONTACT;.·_ _ _ _ _ _ _ _ _ __
TIME:
EMPLOYER PHONE:.,__ _ _ _ _ _ _ _ __
TIME:
EMPLOYER FAx:._ _ _ _ _ _ _ _ _ _ __
EMPLOYER ADDRESS:._ _ _ _ _ _ _ _ _ _ _ ,

<--I--..
PATIENT~~
17

OFBJRTK9..._~--'da=....:=---------

DATE
DATE EVALUATED:
DATE OF INJURY:
SURETY:
SURETY FAX:

~~ I -C:iP"\ :Ii·© ". .i)~ ~

DIAGNOSIS: (yet~~")-: .C,,.
TREATMENT/MEDS

<"i

7i...l-

s~\Sl..v- .s--'1Ff

s:J.-e.~le_J

sk-lb--

r·e. u... Ln

c~J""')7)

PHYSICAL THERAPY REFERRAL: _ _ Yes (Therapist may evaluate prior to physician follow up); _ _ No

_ _ _ Returned to work WITHOUT restriction (date):._ _ _ _ _ _ _ _ _ _ _ __
/.~turned to work WITH THE FOLLOWING R~mlCTIONS* (date):
1-,\ , ,'::> / 1"2...
No pushing, pulllng or lifting in excess of_ pounds
limit working hours to~ dally
No twisting, bending, stooping
Position changes whenever necessary
Nosittlng
No overhead reaching or lfftlng with:
-No squatting/kneeling
Left arm
Rlgh ar
Q.vbrd unprotected helghtf::::::>
Keep wound ras dressln clean and dry
No repet1
movements/high force gripping wlth:
Avoid re etit
tlon of the head
Lefthand
Avoid dust/fumes/gases
No walking on rough, uneven ground
Thlspa~
Qutches
\
.
No Jumping
No driving
castfsplln~ \-\c.--~ C-( ofle.rSitto work only
Sllng
Other_ _ _ _ _ _ _ _ _ _ _ _ _ _..,,..._ _ _ _ _ _ _ _ _ _ _ _ __
MMI/Ma,dmum Medlcallmprovement(date):._ _(2~e,,,.""'""'J...,u,::.:.•~;i,-::;;;,__ _ _
· _ _ _ _ _ _ _ _ __
? 24 Hour Notice Is required for all cancebed and refchedule'd appointments

*RESTRICTIONS APPLICABLE UNTIL PHYSICIAN FOLLOW UP APPOIITTMENT ON:
TIME:
WHO:
DATE:
'=I- 7..0)7
'i),..
!!~ th,v,Vl

DAY:

M"7

t;

I

Occupational Medicine:

7 We notlfv all emplovers, patients and pavor.s of canceled and rescheduled &DDolntments
Date
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NEUROSCIENCE ASSOCIATES
6140W.CURl'ISJAN,SUITE400 .
BOISE,IDAHO 83704
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MICHAEL L. HENBEST, M.D. Tclephone(l08)

··

TIMOTHYJ.JOHANS.M.D.

~-.

PAULJ. MONTALBANO, M.D..

•.

.

MICHAEL V. HAJJAR, MD.

~~•• ~

BRUCBJ.ANDERSEN,M.D.,Ph.D.

~
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DEPARlMENTOF MEDICAL IMAGING

BONE DEIISITOMIITIIY
BREASTIMAaJNQ
COMPUTl!RIZED TOMQQRAl'HY
CDfflPU'llilllZEll ULTRASOHDORAPIIV
DIAGNOSTIC RADIOLOGY
DIGITALANGIDGRAPIIV
INTERVEN110HALRADIOLOGY
MAGNEIICllESOIIANCEIMAGING
HIJCIJ!AR MEDICIIIB
PEDIATRICIWIGING

::!IU:::st
Luke's
"rReglon~I

l

Medical Center

OepartmentofMedlcal Imaging

180 East Bannock Slreet .
Boise, Idaho 83712
Phone (208) 381-2400

BAX- ANDERSON PLAZA DIAGNOSTIC X-RAY
S1EVEN V. MARX, M.D.
BILLING NUMBER: 000500927534
M;EDICAL RECORD NO.: 0102341
ROOM: - PT/SVC: 0/

NAME: Steele, Peggy B
DOB:
ADM:
DIS:

DATE: 07/19/2012
XR. C SPINE FLEX EXTENSION ONLY

ST LUKES lVIEDICAL MA.GING ANDERSON PLAZA
IIlSTORY: Neck pain. Surge.ry 02/15/2012
COMPARISON: Cervical spine fihns 04/12/2012 reviewed.
TECHNIQUE: Lateral flexion and extension.
FINDINGS: The patient has had an anterior discectomy and fusion at CS-6 and C7-Tl with placement of an anterior plaie and
screws and intcrbody prostheses. Hardware is in satisfacto.ry position with no hardware failure, loosening, bone destruction, .
osseous fracture, or canal compromise .. There is no abnormal movement at the fusion levels. There is mild kyphosis on
·
flexion at C3-4 anterolisthesis 1 mm in nonnai alignment on e:i..1ension. There is mild movement C4-5 with retrolisthesis 1
mm on extension an~ anterolisthesis 1 mm on flexion. Moderate degenerative disc disease is present C6-7.

CONCLUSION:
1. Satisfactory appearance anterior discectomy and fusion procedure CS-6 and C7-Tl.

2. Moderate degenerative disc disease C6-7.
·
3. No abnormal movement or fusion levels. Mild movement CJ-4 and .C4-5,
ELECTRONICALLY AUTI:IENTICA'IED
STEVEN V. MARX, M.D. Jul 19 2012 9:57A
T:
,
d: Jul 19 2012 9:57A t Jul 19 2012 9:5.7A
Document #3976809 Job #

CC:

KENNE1HM. LITI'LB, MD
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• COMPUTERIZED TDMOGIIAPHY
COMPUTERIZEDULTIIASOffDGIIAPHY
DL\Gff0!1110 RADIOLOGY
DIGITALAffGIOCRAPIIY
IIITliRVENTJDNAL RADIOLOGY
MAGNl!llC I\ESONAIICE IMAGING
NUCLEAR MEDICINE
PEDIATRIC IMAOING

Medical Center

Deparbnent of Medical Imaging
190 EastBannockSlreel
Boise, Idaho 83712
Phone (208) 381-2400

BAX-ANDERSON PLAZA DIAGNOSTIC X-RAY
STEVEN V. MARX, M.D.
Bll,LING NUMBER: 000500927534
MEDICAL RECORD NO.: 0!92341
ROOM: - PT/SVC: 0/

NAME: Steele, Peggy B
DOB:
ADM: 07/19/2012
DIS:
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DEPARiMENTOF MEDICAL IMAGING
DONE DENSITOMETRY
BREAST IMAGING
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l

COMPUIEl!IZED TOMOGRAPHY
COMPUtERIZEDULTIIASONOGRAPIIV
DIAG!IOSTIC IIADIOLOGY

DIGITAL ANGIOGRAPHY
INIERVENIIOIIAI. RADIOLOGY
MAGNETIC RESONANCE IMAGING

Medical Center

NUCLl!AR MEDICINE •
PEDIATRICIMAOINCJ

Department of Medical Imaging

190 East Bannock Straet
Boise, Idaho 83712
Phone (208) 381-2400

BAX-ANDERSON PLAZA DIAGNOSTIC X-RAY
NAME:
DOB:
ADM:

DANIEL D. RJRIE, M.D.
BILLING NUMBER: 00040082725 I
MEDICAL RECORD NO.: 0102341
ROOM: - PT/SVC: 0/

B
DIS:

DA1E: 04/12/2012

XR C SPINE AP LAT
ST LUKES MEDICAL IMAGING ANDERSON PLAZA
IDST()RY: Follow-up fusion

·

COJMPARISON: March 27, 2012

IBCHNIQUE: AP and lateral.
FJNDJNGS: Postsurgical changes are present from anterior diskectomy-and fusion at CS-6 and C7-Tl. Cervical. vertebrae are
visualized through 1'2. The alignment is unchanged. There is loss of disk height with disk spurring at C6-7 as before.
Prevertebral soft tissues are with.in normal limits. Mid cervical uncovertebral hypertrophy is again noted.

CONCLUSION:·
1. C5-6 and C7-1 fusion with no change in alignment or evidence of hardware tp~plication.
2. Persistent C6-7 degenerative disk disease.
ELECTRONICALLY AUTHENTICATED
DANIEL D. RIRIB, M.D. Apr 12 2012 ll:42A

T:
d: Apr 12 2012 ll:42A t: Apr 12 2012 ll:42A
Document #3879978 Job#
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DIAGKOSllC IWliDLDGY
DIOITALANOIOOIIAPHY
11/TERVENTIDNAL IIADIOLDGY
MAGNEllC IIESO!IANCEIMACINO
NUCLEAII MEDICINE
PEDIATIUC IMAGING

Medical Center

·

IONiDENIITOMiTRY
BREAST IMAGING
COMPIJTERIZEDTDMIIORAPHY

COMPUTERIZED ULTIIASONOORAPHY

Department of Medical Imaging
190 East Banncck Slreet
.Boise, Idaho 83712
Phone (208) 381-2400

BA...""<-ANDERSON PLAZA DIAGNOSTIC X-RAY
TODD B. BURT, M.D.
BIT,LING NUMBER: 000328075684
MEDICAL RECORD NO.: 0102341
ROOM: - PT/SVC: 0/0DT

NAME
B
DOB:
ADM: 03/27/2012
DIS:

DATE: 03/27/2012
x:RCSPINEAPLAT
ST.LUKES :MEDICAL IMAGING ANDERSON PLAZA
IDSTORY: Follow-up fusion.
COMPARISON: 17Februacy2012

TECHNIQUE: AP and lateral.
FINDINGS: There are pr;,stoperative changes of anterior C5-C6 and C7-Tl fusion with plate screws device and interbody
spacers in satisfactory alignment. No hardware failure or displacement. Interval resolution of prevertebral soft tissue
swelling. M:oderate C6-C7 degenerative disk disease with disk space narrowing and marginal hypertrophic spuning is
unchanged.
CONCLUSION:
1. Satisfactory unchanged antetior C5-C6 and C7-T~ fusions. 2. Moderate C6-C7 degenerative disease.

ELECTRONICALLY AUTIIENTICATED
TODD B. BURT, M.D. Mar 27 2012 2:23P
T:
d: Mar 27 2012 2:23P t: Mar 27 2012 2:23P
Document #3864212 Job#

CC:

KENNETH M. LITILE, MD
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Re-Evaluation

Previous Evalualions/Surgerle. and Dates:

See Rf Inched dacumenlat[on
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OLumber back pa!n
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lnlmity numbncs,/dngti11g: Lacatlao/Dfsttlbullon ofnW11bncss/Ungllng\..o.-/-=........-=---------------I-----

Aggrovntlng l'lictom:

Alleviating factois:

OExttcmilywi:a1:ness:Musc!egroup5-_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
OO!her-

O Alert ond oricntetl x 4 D Cranial Ncr1cs II-XII lnlact
Sensory ellllm- 0Sensation to lighllouch ls lnts.cL D Other-

Motor ex11111-

QMotor strcnBlh Is SIS throughout

D Olhcr-

Rcficxes-[]Deep lcndoo mll!Xes are 2+ anti symmctric.D Otlm•

D Pi!lho[ogic reflexes:
Imngillg studies:

0

Seeatlachcd documentation

Assessment:._______________

....-.......,"';-,.,"

D Risks, boncflrs aatl oi1t111atlva options of procedure bave been eicplained to pstlentlf11111ily. Patient acknowledged undersrandlng or Informed consent.

,.,0 ....,.....
Clearnnce1

Kenneth M, Lltfle,MD:
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Regional Medical Center

Health Information Services
190 East Bannock Street
.Boise, Idaho 83712

·

(208) 381-2185

OPERATIVE REPORT
Kenneth M. Little, M.D.
BU.LING NUMBER: 327169892
'MEDIC.AL RECORD NO.: 0102341
ROOM: SEST500701
FACILITY: SLR
PT/SVC: I/INP

NAME: Steele, Peggy B
ADM: 02/15/2012
DIS:

DATE OF PROCEDURE
02/15/2012
SURG~ON

Kenneth M. Little, MD
ASSISTANT
Charisse Mack, PA

PREOPERATIVE DIAGNOSES
CS-6 spcindylosis, degenerativc·disk disease, foraminal stenosis.

POSTOPERATIVE DIAGNOSES
CS-6 spondylosis, degenerative disk disease, foraminal stenosis.

PROCEDURE
I) CS-6 anterior cervical microdecompression.
2) CS-6 anterior cervical interbody fusion using PEEK/carbon fiber interbody cage with iliac crest bone graft and anterior
cervical plate.·
3) Left iliac crest bone graft.

ANESTHESIA
General orotracheal.
COMPLICATIONS
None.

SPECIMENS

None.
INDICATIONS
The patient is n 51-ycar-old female known 10.me following a. remote history ofC7-Tl anterior cervical decompression aud
fusion. Sl1e had persistent and progressively worsening right C6 radicular symptoms. Imaging studies showed :findings
discussed in preop diagnosis. Her \Jnderlying degenerative condition was aggravated by her automobile accident. She has
Page 1
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Region~I Medical Center

Health Information Services
190 East Bannock Street
-Boise, Idaho 83712
(208) 381·2185

OPERATIVE REPORT
Kenneth M. Little, M.D.
Bil.LING NUMBER: 327169892
MEDICAL RECORD NO.: 0102341
ROOM: 5BST5007Dl
PT/SVC: I1INP
FACILITY: S.LR

NAME: Steele, Peggy B
· ADM: . 02/15/2012
DIS:

failed to improve with conservative management, and elected to proceed forward to the operating room for surgical

interwntion.
DESCRIPTION OF PROCBDURB
'The patient was given preoperative antjbiotics and taken to the opcmtiDg room. After induction of general anesthesia, she
was turned to the supine position. The left neck and left iliac crest were prepped and draped in the usual sterile iasbion.
Her previous left iliac crest bone gnµl: incision was opened. dissection was canied out down to the anterior cervical spine.
Posterior to the previous bone harvest, I used a quarter-inch osteotome to open a cortical window. Bone marrow was
ltarvested. The wound was packed.
Well above lier previous C7-Tl m.cision, I made a new incision to !l,ccess CS-Tl. The platysma was identified and divided.
An avascular dissection plane was carried out down to the anterior cervical spine where the appropriate level was confirmed
using tl.uoroscopic imaging. Distraction pins were placed in C5 and C6, :lbllowed by the lateral retractors, then. the pin
·
distractor.

was

incised using a 15 blade lmife and renwved using a curette and pituitary grabber. The anmrior osteophytes
CS-6 disk
were removed using a Kenison rongeur. The posterior osteophytes were removed using a diamond bit drill vr.rith copious
irrigation. She hnd moderate steµ.osis seen on her preoperative MRI, the right-sided showed more than anticipated
foraminal stenosis secondary to osteophytic bone spurs and thickened posterior anulus fibrosus. This was thorougbly
decompressed using a drill and I-mm Keuisou. Following decompression of the neural .furamina and central canal were reexplored and ~und to he patent throughout on both sides.
1he endplatos of C5 and C6 were pmparcd fur interbody fusion using a curette. The appropriate-sized inte.rbody cage was
selected, fill~ with iliac GreSt bone graft, then inserted 1D1der fluoroscopic guidance.

The appropriate-sized anterior cervical plate was selected, then secured 1D 1he bodies of CS and C6. lfen1ostasis was
achieved. The wound was copiously irrigated with bacitracin solution. The p.latysma and subcutaneous layers were
reapproximated using 3-0 interrupted Viccyl sutures. The skin was closed using Indennil. The iliac crest bone graft site
was copiously irrigated using bacitracin solution, then closed in layers using 2-0 interrupted Vicryl sutures. The skin was
closed with running 3-0 Vicryl subcuticuJar stitch. Steri-StrJps were placed. · A sterile dressing was placed.
The patient's ~ondition upon the conclusion of the procedure was stable.

DISPOSITION
Pagel
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Regional Medical Center

Health Information Services
190 East Bannock Street
Boise, Idaho 83712
(208} 381-2185

OPERATIVE REPORT
KennethM. Little, M.D.
BILLING NUMBER: 327169892
MEDICAL RECORD NO.: 0102341
ROOM: SEST500701
FACILITY: SLR
PT/SVC: 1/INP

NAME: Steele, Peggy B
ADM: 02/15/2012
DIS:

The patient will be taken to the postanesthesia care unit for recovery. then transferred. to the nonacute surgery ward.
Signed: _ _ _ _ _ _ _ _ __
Kenneth M. Little, M.D.
Date:._ _ _ _ Tune: _ _ __

T: sps
d: 02/15/2012 10:55 P

t: 02/16/2012 6:53 A

Physlnitials: KML
Spheris ID: 409263/44076/_
Job# 000963096
Document# 4291054
cc:
KennetliM. Little, M.D.
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HISTORY AND PHYSICAL
Kenneth M. Little, M.D.
BILLING NUMBER: 327169892
MEDICAL RECORD NO.: 0102341
ROOM: 5EST5E0401
FACILITY: SLR
PT/SVC: I/JNP

NAME: Steele, Peggy B
ADM:
DIS:

02/15/2012

DATE OF BIR.1H
07/22/1960

CHIEF COMPLAINT
Severe neck and radicular ann pain.
IDSTORY OF PRESENT ILLNESS
The patient is a 51-yea.r-old female !mown to me following a previous C7-Tl anterior cervical decompression and fusion,
with iliac crest bone graft on 11/24/2008. Some of her symptoms resolved with surgery. She has since been having

prQgt-essively worsening C6 radicular symptoms since an automobile accident. She has undergo11e multiple evaluations for
potential shoulder problems, which have been unrevealing. She has undergone physicaJ therapy without improveme11t. She
has also undergone injections into her cervical spine with~>Ut improvement.
·
She underwent a. right C6 selective nerve root block, which brought very dramatic and immediate pain relief but,
unfortunately, this did riot last beyond the anesthetic phase.

PAST MEDIC.AL HISTORY
Notable for right shoulder smge.ry, anterior cervical fusion.

MEDICATIONS
Please see ADMRO.
ALLERGIES
CODEINE AND BACTRIM.
FAMILY HISTORY
Significant for hypertension.
SOCIAL HISTORY
She does not smoke. She does not drink alcohol.

REVIEW OF SYSTEMS
.
Please see review of systems do~umented in office chart. Pertinent positives discussed in history of present illness.
Page 1
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IDSTORY AND PHYSICAL
Kenneth M. Little, M.D:
BILLING NUMBER: 327169892
l\'IEDICAL RECORD NO.: 0102341
ROOM: SEST5E040l
FACILITY: SLR
PT/SVC: 1/INP

NAME: Steele, Peggy B
ADM:
DIS:

02/15/2012

IMAGING STUDIBS
I reviewed an MRI of the cervical spine, dated J0/03/2011. This shows the CS-6, she has a mild and diffuse posterior disk
osteophyte complex, with extensiQn into the. neural foramina bilatera11y. This results in nu1d left foraminal stenosis and
moderate right neural foraminal narrowing. Her nenral f:bramina are otherwise pateut throughout.

PHYSICAL EXAM1NATION
GENERAL: Well-developed, well-nourished female, in acute distress.
HBENT: Normocephalic, atraurnatic.
·
NECK: Supple.
LUNGS: Clear to auscultation.
CARDIAC: Regular rate and rhythm.
ABDOMEN: Soft, nonten.der.
NEUROLOGIC: Alert and oriented ~mes four. Cranial nerves 2-12 are intact. Motor stren&th 5/5 in all four extremities.

IMPRESSION
Progressively worsening C6 radiculopath.y secondary 1:9 CS-6 spondylosis and nenral foraminal stenosis aggravated by a
motor vehicle accident

Given that this patient has had a two-year history of progressively worsening C6 radicular symptoms, as well as an absolute.
fui.lure to improve with conservative management over the past two years, I recommended surgery as the most effective
treatment. Surgery would involve a CS-6 anterior cervical decompression and fusion. We discussed the condition of C6-7.
There) is degenerative disc disease. There is, un:furttinately, not neural foraminal stenosis aud I suspect she has no
significant symptoms coming from C6-7. I am reassured by her diagnostic !'espouse to a C6 selective nerve root block. She
agrees.
Though she does have an increased risk of segmental failure at C6-7. (which wi11 intervene between two fused segments), she
would rather lean toward 11ot treating that segment at this time, though it may require treatment in the future. I agree.
I discussed with the patient the risks and benefits of surgery, including, bnt not limited to, risk of infection, CSF leak,
transient or permanent neurologio deficits, hemorrhage requiring transfusion.
We then discussed the expected and potential outcomes, including the possibility tlmt her neck pain may not improve, her
arm pain may not improve, pset1darthrosis, adjacent segment failure.
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:!llbst Luke's

=p 'rRegion~I Medical Center
Health Information. Services
190 East Bannock Street
Boise, Idaho 83712
(208) 381-2185

IDSTORY AND PHYSICAL
Kenneth M. Little, M.D.
Bll,LING NUMBER: 327169892
MEDICALRECORDNO.: 0102341
ROOM: 5EST5E0401
FACILITY: SLR
PT/SVC: 1/INP

NAME: Steele, Peggy B
ADM: 02/15/2012
DIS:

After thoughtfully considering the alternatives of surgery, the rationale for surgecy, the risks aud benefits of surgery, as well
as the expected and potential outcomes, the patient has consented to proceed with the CS-6 anterior cervical decompression
and fusion with iliac crest bone graft.

Signed~---------'.'"""""".'"~--Keniletb M. Little, M.D.

Date:._ _ _ _ Time: _ _ __

T:ddd 107
d: 02/15/2012 2:13 P
t: 02/15/2012 2:26 P
Physinitials: KML
Document# 4290649
Job # 000962603
cc:
Kenneth M Little, M.D.'
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Oepailment of Medical lmaip,g
190 East BamoGk street
Boise, ldal'o 83712
Phana (208) 3B1-240D.

1

BRX-:BOJSE DIAGNOSTIC X-RAY

I

JOHNPBRL. MD.
BILLING NUMBER: 000327169892
MEDICAL RECORD NO,: 0102341
ROOM: SEST-500701 PT/SVC: 1/INP

NAME: Steele, Peggy B

DOB:
ADM: 02/15/2012

DIAGIIDIIIC IWIIIILOG'l
IIIOlfAI.ANGIOOIW'll'l

IIITIIIVIIN1IDlllll,RA1110LOGY
MAGHl!lla ftlllll!WlGl!II\IAGIHG
NUOL1!4ftl\lliDICIN&
PliDfATRIG!MliUIQ

Medical Center

DIS:

DATE: 02/17/2_012
XR. C SPINB AP LAT

STLUKBSMBDICALIMAGING BOISB
IDSTORY: Status post CS-6 ACDF.
COl\4PARISON: None.

TECHNIQUE: AP and lateral.
FJNDINGS: 'Ih8 alignment is ana!Dmio. An anmrior cervical.plate closely applied to the sonace of CS and 6 with .interbody
spaa,r and at C7-Tl with intcrbody spacer. The hardware is .mdiographieally intact and appears to be well positioned. There
is sevme disc narrowing of1he C6-7 level with peri-discal osteophyte tbnuation
CONCLUSION:
Status post C5-6 and C7-TI ACDF, Theh~dware satisfactory in appearance. There is sevei·e disc narrowing nod
peri-discol osteopbyte form(ltion at C6-7,

m.ECI'R.ONICALLY AUTHENTICATED
JOHN PERL, M.D. Feb 17 2012 9;09A
T:

d: Feb 17 2012 9:09A t: Feb 17 2012 9:09A
Document #3824772 Job#

CC:

KENNE'IHM. LITI'LB. MD

Name: Sleele, Peggy

DOB
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Name:. STB!lL8,PE<3GY

DOB:

Gender: F

Procedure Date: Feb

a,

2012

Status: Final
Re:J!erring Provider: KENNETH M LITTLE
Copied Provider:
EMPI: 03751270

PROCEDURE: CHEST RADIOGRAl?H, 2 VIEWS
COMPARISON; St. Alphonsus RMC, XR, XR CHEST 2 VIEWS !?A AND LAT, 11/19/2008, 12:42.
INDICATIONS: Pre operative evaluation for neck surgery.
FINDINGS:
LUNGS: Normal. No significant pulmonary parenchymal' abnormalities and normal vascularity.
CARDIAC: Normal size cardiac silhouette.
MBDIASTINOM: Normal.
PLEURA: Normal .
BONES: Normal for age.
OTHER: Negative.
CONCLUSION: No acute intrathoracic process.

Dictated by: William L. Taylor, M.D. on 2/08/2012 at 15:28
Electronically Authenicated By: William L. Taylor, M.D. on 2/08/2012 at 15:28
Gem State Radiology

Generated: 02/08/2012 15:30
Name: Steele, Peggy
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CD Web Result Comments

Page 1 of 1

Blood Bank resulfs for STEELE, PEGGY B
EMPI: 3751270
Result Date Tinie! 2/812012 14:45
Printed on 2/14/2012
Type and Screen

X·MATCH EXPIRATION:
P.HLEBOTOMIST:
BLOOD COMPONENT TYPE:
BLOOD BANK COWAENT:
ARMBAND NUMBER:
ANTIDODY SCREEN:
.Al30JR.H(D):

02/18/2012
l.105
RED CELL GROUP

OR ON 02/15/2012
CUY3255
NEGATIVE
0POSI'fIVB

No allocated units found.

https://www,saintals,com/cdweb/comments'.aspx?as_sessio11id=·&as_table_name=Reposit... 2/14/2012
Name: Steele, Peggy

DOB

Date:
001278
Cedillo 02151
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Print
CDWeb Lab Printout Page
Clos~
St. Alphonsus Regional Medical Center
Patient Name; STl!:ELE, PEGGY B
1055 North Curtis Road
EMPI#: 3751270
Boise, Idaho 83706
Report printed on Feb 14, 2012

CllC

wee
RSC

HOD
Her
MCV
RDW

MCH

Normal

O'Z/OSl1.Z

RGDllOS

Unlls

4.S-11.0

TM:01111

14:45
6.2.

3.SO-S.50 Mil/amm 4.27
12.0-U.O g/dL
12.2
•L3S,2
36.0-48.0
%
19.0-98.0
IL
111
11.5-14.5
13.4
¾
25.D-lS,D
pg
28.6

31.0.3&.0
MCHC
34.7
sl'dL
3911
Platalar Counl 14()JJ40 Thfc:mm
7,0-11,0
fl.
1.8
MPV
METHOD
AUTO
1.5•7,2 Thkmm
4.6
~EUT,I\BS
TlikillllR
LYMPH.ABS W-3.S
1.2.
0.3
MONO.ABS 0.0-0.9 1h/cmm
0.0•0.~ 1'h/cmm
BOS,AIIS
0.1
0.0
.l:IASO,AIIS o.o-o.i 11thi111111
40.o-76.0
%
74.2
Nl!UT,%
%
•L 19.4
LYMPH,% 24.0-44.0
,r,
J,0-ID.0
MONO,%
4.1
BOS,%

ll.O•S,D

¼

1.1

BASO,%

0.0•2.0

,r,

0.5

https://~.sainfals.com/odweb/Lab.aspx
Name: Steele, Peggy

2/14/2012
DOB

Date:
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Print

CDWeb Lttb Printout Page

St. Alphonsus Regionlll Meilical Center
1055 North Curt.is Road

EMPI#: 3751270

Boise, Idaho 83706

Cllemlsb)'-G'enenil
SODIUM
POTASSIUM

Normal
Ranga

.Close
Patient Name: STEELE, PEGGY B
Report printed on Feb 14, 2'012

02/0B/l2
Uafl!;

14:45

lls-145 mEq/L

138
3.S-S.0 mEqn.
3,7
CHLORIDE
!11•109 m¥ 104.
OLUCOSS
6S-!l9 mgfdL •BtO!I
URet\ NITROOl:N (BUN) 7.23 mg/dL
16
o.a.u mfJ'dL Ml
CREATJNINE
CALCIUM
u-10.s mgdL
6-16 ml:qlL
ANJONGAP
II
CO2
.22-31 ntl!qlL
,1

.,

https://www.saintals.com/cd\l{eb/Lab.aspx
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2/14/2012
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CDWeb Lab Printout Pag~
Clog,
St, Alphonsus Regional Medical Center
Patient Name: STEELE, PEGGY B
1055 North Citrtis'Road
EMPI#: 37512.70
Boise, Idaho 83706
Report printed on Feb 14, 2012
OV08/12
Nonna!
Coqg-Rogtina ftlqg,::, Unilr
!4:45

.PROTIMS
!Nit

PtT

9,S-12.8

SEC

l(j

Mi
24.0-310 SEC

30,1

https://~.saintaJs.com/cdweb/Lab.aspx·
Name: Steele, .Peggy

2/14/2012
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CDWeb

Page 1 of 1

Print
CDWeb Lab Printout Page
C}Q~~
St, Alphoosus Regional Medical Center
Patient Name: STEELE, PEGGY B
105S No~ Curtis Road
EMPI#: 3751270
Boise, Idaho 83706
Report printed on Feb 14, '2012

l)Jlfercnrlal
Mlil'HOD
NBUT,Al3S
T.YMPff.ABS
MONO.ABS
EO.S.ABS

DASO.ABS
NBUT,%
LYMPH,,Y.,
MONO,%
EOS,%
DASO,%

NormAI
Rlmges

Units

0%/08/12

J,i:4S
AUTO

1.S-7.2
M-3.S
0.0·0.!I
0.0-0,6

4.6
1.2
Th/cmm 0.3
Thkmm
0.1
0.0-0.2 Th/cmm 0.0
40.0-76,0
%
74.2
24.0-44.0
•L 1!1,4
.1.0-10.0
4,7

o.o.s.o
0,0,2.0

Thf~mm

Thkmm

"
""
%

1.7.

o.s

https://www.saintals.co.JJJ/cdweb/Lab.aspx:
Name: Steele, Peggy

2/14/2012
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CD Web Result Comments

Page 1 of 1

Microbiology result for STEELE, PEGGY B
EMPI: 3751270
Serv: 2/8/2012 2:36:00 PM
Coll: 2/8/2012 2:45:00 PM
Rec: 2/8/2012 4;50:00 PM
Printed: 2/14/2012
COLLECT DATE:

CollectDatefI'ime: 02/08/2012 14:45:00
Rf!ceive Date/Time: 02/08/2012 16:50:00
SPECIMEN DESCRlPTION: NASAL (ANTERIOR NARES)
RES~T:
NEGATJVE for MRSA by PCR
REPORT STATUS:
FINAL 02/08/2012

https://www.saintals.com/cdweb/comments,aspx?as_sessionid=-&as_table_name=Reposit... 2/14/2012
Name: Steele, Peggy

DOB

001283
Cedillo QiW

Page 1 of 1

CDWeb

Clo.§..e
CDWeb Lab Printout Page
St. Alphonsus Regional Medical Center
Patient Name: STEELEt PEGGY B
. EMPI#: 3751270
1055 North Curtis ;Road
Report printed on Feb 14, 2012
Boise, Idaho 83706

Urlnal,y!ls

COi.OR
CLARITY

SPECORA'VITY
PH
GLUCOSB.

BJLI
KETONE$
BLOOD
l'ROf£1N

UR.OBI!..
NITRITE.
LEUKOCYTE SST

CULTURE IF INDICA16D
SPl!CIMEN TYPB
COMMENT

Nonna!
Rn11ges

Units

OZ/OB/12
15:05

YELLOW
CLEAR
l,003·1.o30
1,010
7,0
S,0-8.o
NEG
•NNEOA'nVB
•NNEGA'nVli
NEG
'NNEGATIVB
NEG
NEG
"NNEGATfVB
rngldL
"NNEOATfVB
NEG
mg(dL
<I
<I
•NNEGAT[VE
NEG
NEG
"NNEOATIVE
URINE NOT CULTURED
URIN2 CLBAN CATCH/MIDSTRBAM

WJl.ll

2/14/2012

https://www.saintals.com/cdweb/Lab.aspx
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:42 Si\IUIC Lab (2091 367-2156 The info contained in this fax is privileged and confidential

and

foz: the S[!le use of the intended reci1
FAXDR1 A-7093

ST, ALPHONSUS REGIOlmL MEDICAL CENTER
105S NORTH CURTIS R011D

BOISE, IDAHO 83706
PAGE: l
NAME:1 STEELE,PEGGY B
PT/t I 472001

DR: LITTLE, KENNETH, MD
6140 W CORTISll!N, SUITE 400

ACCT: 106867902038
AGE : SlY

LOC: PSS

BOISE, ID 83704

SEX:
DOB:

CURRENT DATE/TIME: 02/D9/2012

=-----=======---------W17027

COLL: 02/08/2012

13:27

l?HYSICI1!N COPY FOR DR: L!'l'l'LE, KENNETH, MD =--=======================

14:45

REC102/DB/2012 151D6

ORDER PHYS: LITl'LE, KEIIINETK, MD

T&S (XM ClONVERTIBLE}

BLOOP OOMPONENT TYPE:
X-MATCB EXPIRATION

RED CELL GROUP

ABO/RH(D)

0

l\NTl130DY

SCREEN

ARM B:IWD IIIUMBER
PHLEBOTOMIST
BLOOD ,BMqK COMMENT

02/18/2012
POSITIVE

NEGATIVE

CUY3255
1105
OR ON 02/15/2012

(SA) - ~'eating performed at SARMC, Boise, Idaho B37D6

DR: LITTLE, KENNETH, MD
614D WCDRrISIAN, SOITE 40D
BOISE; ID B3704

Name: Steele, Peggy

CLIENT REPORT
END OF REPORT
STEl!:LE, PEGGY B

DOB:

001285

Cednlo 0$@~

:11 SAllKC Lab 1208) 361-2156 The info contained in this fax is privileged and confidential a11.d.- for the sole use of the intended i:eciJ
FAIDR1 ·A-7093
8'l', P..LPHONSUS REGiamL MEDICAL CENTER

1055 NORTl CURl'IS ROAD
BOISE, ID:AHO

83706

PAGE: 1

Nl\ME1 STElilLE,PEGGY B
PTft

4720D1

DR' Ll'l'TLB I KENNETH, MD

~CC'l'I 1D686790203B
ACE : SU"
SEX
LOO I PSS
DOB

BOISE!, ID 83704

1

6140 W CORTISIAN, BOITE 400

C1JRRBi!l'l' DATE/TIME:

156

====---=---=---===-'"•-•=== PP.J'SICil\R COPY FOR DR:
Hl7027

OOLL1 02/08/2012

14:45

LI'1"l'LB, KDmCJE'I'B, ND==·---

REC102/08/2012 15:06

--===========

ORDl!lR P.HYS1 LITTI,B, KENNEn'H, MD.

T&S (DI CONVERTIBLE}

RED CBLL GROUP

BLOOD COMPONENT TYPE

X-MATCH EXPIRATION

02/1B/2012

UO/RH(D]
llNTIBODY SCRBJ!lN

0 POBITIVI!l
.NEOATIVE

ARM RnND IIIOMBBR

CUY325S

RHLBBOTOMIST

1105

BLOOD BllNIC COMMENT

OR CllT 02/15/2012

[BAJ • Testing ,performed at SAllMC, Doiae, Idabo 83706

OOLL: D2/0B/2012

1'117029

14:45

REC102/08/2012 16:50

ORDl!IR PHYS1 LIT't'LoB, KENNETH, MD

MRSA SCREl!lN Bl!' PCR [NllSAL
ONLY)

SPECIMEN DESCRIPTION

NASAL (.l1Iffi3RIOR RRES)

RESDLT

NEGATIVE .for MRSA by PCR
!':NM, 02/08/2012

Rl!l.POH'1' S'l'ATIJS

[sn.J - 'L'eating per.formed at SA1U4C, BoiH, Idaho 83706

CuIElilT RBPOR'l'

DR: LITTLE, KENNETH, MD

61-iO W CU.RTISDW", SOI'.I'B 400
BOISE, TD

Name: Steele, l'eggy

. Em> OF RBPORT

83704

S'l'EBLE,PEGGY B

DOB

001286
Date:

Cedillo 02159

:30 SARMr~ Lab {208) 367-2156 The info contained iu this fax is pxivileged and confidential and fox the sole use of the intended :ceciJ
fiOO)R: A-7093

lfr. ALPHONBUS REGiotfAL MEDICAL CB~
1055 NORTH CORTIS ROAD
BOISE, ID1\HO 83706
PAGE: l

Nl\MS: STEELE,PEGGY B
PT/t: 472001

ACCT: 106867902038
AGE: 51~
SEX: F
LOC: PBS
DOB:
CURRENT DATE/TIME• D2/08/2012

====-•==============="'"'
1'117025

COLLI

D2/08/2012

DR: LITTLE, KE:N!i!E'l'H, MD
6140 W CtJRTISIAN, SUITE 400
BOISE, ID 83704
16112

PHYSICil\N COPY FOR DR: LITTLE, KENNETH, ND===------=-----------------

14:45

REC:02/08/2012 15:06

ORDER PHYS: LITTLE, ICENNEn'H, MD

HEMOORAM WITH PLATELETS

6.2

WBC
RBC

[4.5-11.0J
[3, 50-5, 50]
[12.0-15.0]
[36. 0-48. O]
[79, U-98. O]
[25.0-35.0]
[31.0-36.0]
[11.5-14.5]
[140-440]
[7, 0-11. O]

4,27
12.2

HGR
HCT

* 35.2
82
28.6
34.7
13.4
390
7.B

!-1CV
MCR
MCHC

RDli
l?LT

MPV

Th/cmm
Mil/cmm
g/dL

"'

fL
pg
g/dL
!I;

Th/cmm

{SA}

{SA}

{SA}
{SA}
[sA}

[SA}

(SA}
·(-sA}
(SA}

fI,

(BA}

!/,

(SA)
(SA}

t

(aA}

!/;

(SA}

"DIFFERENTIAL
METHOD
l~UT. %"

LYMPH,
MONO,

ft

%
~

EOS, Vi
BABO, t

AUTO
74,2
19.4
4,7
1.2

[40.0-76.0]
[24. 0-44 .O]
[l.0-10,0]
[0.0-5.0]
[0,0-2.0]
[1.5-7.2]
[0.9-3.5]
[0.0-0.9J
[O .0-0.6)
[O, 0-0, 2)

Th/cmm
Th/cmin
Th/cmm
Th/cmm
'111/cmm

[9.5-12.B]

8.1,JC

(SA}
(SA}

30.l

(24. 0-35. O]

REC

(SP.}

138
3.7
104

rl35-145]
[3.S-5.0)
[9B-109]
[22-31]
,[65-99]

mEg/L
mEg/L
mEg/L
mEg/L
mg/dL

{SA}

[7-23)

mg/clL

o.s
4.6
1.2
0.3
0.1

NEUT, 1188

LYM!'B, ABS
MONO, ABS
EOS, ABS
BASO, ABS

o.o

t

(SA}

%'

[SA}
[SA}
(SA}
(SA}
(SA}

(SA}

l'ROl'IMEl
lt.3
1.04

.PROTIME
INR

INR Therapeutic Ranges:
2.0-3.0
standard Therapy
2.5-:-3.5
Intensive Therapy
P'lT

BASIC METABOLIC PANEli
SODIUM

POTASSIUM
CHLORIDE!
002
Gl:,tJCOSB ,

UJllilA NITROGEllll (BUN)

*

27
~09
16

DR; LITTLE, KENNETH, MD
614D W C!JRTISI:lllir, SUITE 400
BOISE, m 83700

Name: Steele, Peggy

{SA}
{SA}

{SA}
(SA}
(BA}

at.IENT l!lilPORT

CONTINUED

STEELE,l?EGGY B

DO
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Cedlllb
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:30 Sl\RMC Lab (208} 367-2156 The info contained in this fax is privileged and confidential and for the sole use of.the intended recit
FAXDR: A-7093

ST, M.PHONSUS REGIONAL MEDICi\L CENTER

NJIMEl I S'lEELE, PEGGY B
PTU
472001

LOC: PSS

COLL: 02/oe/2012

1-117025

DR1 LITTLE, KENN!ilTH, MD
.llGE I SlY

14:45

SEK: I!'

Pl\GEI 2

REC:02/0B/2012 15:06

ORDER PHYS: LI'I'TLE, KENNETH, MD

{CONTINOElD)

BASIC METABOLIC P.IINEL

C~ININE
CALCIUM
ANIOi.-V GAP

o.Gl
B.9

(0,6-1.4]
[8,5-10.S]

1l

(6-16]

rng/dI,

mg/dL
_mEg/L

{SA}
{SA}
{SA}

[BA}• Testing performed at SARMC, Boise, Idaho 83706

COLL,

1'117028

02/08/2012

ONK

REC1 D2/08/2012 lSrOS

ORDER PHYSr LITTLE, I<ENNm'H, MD

lm, CULTURE IF INDICATED

{SA}

CDLOR

YELT.DW

cr.1\RITY

CLEAR

SPl!lC GRAVITY

1.010
7,0

(1,003-1.030]
[S.0-8.0]

{SA}
(SA)

[NEG]
[NEG]
[NEG)

(Bl\}
(sl\}

BLOOD

NEGATIVE
NEGATIVE
NEGATIVE
NEGATIVE

PROTillIN

NEGATIVE

UROBn.
NITRITE
LEUKOCYTE EST

,=l

PH
GLUCOSE!
BILI
RETONES

(BA}

NEGATIVE
NEGll,TIVE

SPECIMEN TYPE

[NEG]
[NlilGJ
[cl]
. [NEG)
[NEG)

(SA}
mg/dL
rng/dL

(Bl\}
{SA}
(BA}
{81\}
{SA}
{SA}

URINE CLEAN CATCH/MIDSTREAM

{SA}

CUl,TURE IF INDICllTED

onINE NOT CULTURED

(SA)

MICROSCOPi!:C UA

COMMENT
MICROSCOPIC EXl\M NOT REPORTED DNLESS SIGNIFICANT CHE!4ICAL DIPSTICK RESULTS
OBTAINED,

{BA}

a

Testing performed at SARMC, Boise, Idaho 83706

STEELE,PEGGY B

Name: Steele, Peggy

CLIENT REPORT
END OF RW.P.ORT

DOB:
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ADA COUIDY HEODRDER J. DAVID NP.VARRO
AMOUH1' 3.00
BOISE IDAHO 07/01/09 O~'Gf AM
DEPUTY Bonnie Ohethlll!g
Ill
RECOllD&O--REQUEST OF
109077033
!/"rolorla Oberrechl

1

llllllllllllllllHlllllllllllll 111

RELEASE OF DOCTOR LIEN
KNOW ALL MEN BY THESE PRESENTS, That Victoria Oberrecht, the duly
appointed, acting and· authorized director o.f Credit, for D.r. Kenneth Little, ·
County of Ad~ State of Idahor does hereby certiJy and decla:re that a certain
claim o.f Doctor Lien, Instrument No.1081304211'earlng the date 5th of December
2008, executed by said director for and on behalf of Dr. Little. .
With respect to patient PEGGY B. CEDILLO, filed for record in the office of the
County Recorder of Ada County, State of Idaho, together with debt thereby
secured, is fully paid, satisfied and discharged.
IN WITNF.SS WHEREOF, I have hereunto set my hand and seal, 30th day of
June,2009

STATEOFIDAHO )"
)ss
County of Ada

On this 30th day of June 2009, before me, Deborah L. Kelly, a Notary PuJ,lic in
and for the State of Idaho, personally appeared, VictoriaS. Oberrecht, known to
me to be tl1e person(s) whose name(s) is (are) subscribed to the within
instrument, and acknowledged to me that he (she) (they) executed the same.

\1~ ~ ~l~
Notary Public
Residing at: Boise, Idaho

My Commission E~plres: I / 6

Name: CEDILLO, PEGGY

DOB

/:J. 0I0,

001289

Cedillo 00Sli2

AOA COUf«YRECORDERJ. DAVID NAVARRO

BOISE IDAHO 1Z'O!JOB 09:24 AM .

Ill lllllllll~IIIIIIIIIIIIII
IRII JIii
108130421
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Vlcrorra Oberrechl·
DOCTORLIEN
STATEMENT OF CLAIM

NOTICE JS HBREBY GIVEN THAT KENNETH LITTLE, MD, 6140 WC11rti~lan, Suite 400, Boise,
Idaho 83104-, hereby claims a lien against any~~ all causes of action, su[~, claims, counter .
c::laims or demands which PEGGY B. CEOJLLO, a patient, whose address 10702 W. Albany Ct.,
Boise, 1D 83713 or her legal representative may have against the following named persons, firms
or corporations, to-wit;
/ PROGRESSIVB INSURANCE

9020 W. Black Eagle, Boise, Idaho 83709 CL08481918704-

/ JONSTEELE

% Progressive Ins. 9020 W Black Bagle, Boise, ID 6370g

TI1e forenaDled persons, f.1rmi!l or corporations are claimed by the above-named patient to be
Hable for damages arising from said patient's injuries.
The above-nanted patient w11s admitted lo St. Alphonsus Regional Medii:al Center on the24th day
ofNovember2008 and discharged tbe 25th day orNovember2008and thus iess that ninety (90)
days 11ave elapsed since the date of sach discharge. The amount claimed to be due f9r such ·
hospital care is $16,379.73.
DAT.ED lhJs 5th of December 2.008

By

Its A:uthoriied A.gent

SfATHOPIDAI-10)

)ss

6140 W. Curl:i!lian, Suite 400 .
Boise, Idaho 83704

COUNTY OF ADA)

.Yvonne Hon, being first duly sworn, deposes and says: Tltat I am the authorized agent of Dr.
Kenneth Little: I have read the above and foregoing Statement
la.im and know e contents
thereof; that the facts stated therein are true and I verily bel" .. e.
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Notary Public of Idaho
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Residi11gAtBoise,ldaho

Comn,tssionExpires: 1/S /J.DID
CER.TIF[CATE OF MAILING

The undersigned hereby certlftes that on the 5th day of Dec:en1ber 2008, n copy of the above nnd
foregoing Statement of Claim was deposited fn fhe U.S.'Mail, first c;lilss postage prepaid thereon,
addressed to ench of tha persons, flrn1s or corporatiom1 whos a ,es and addresses rire set forth
tl1ereln.
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KENNETH M. LITTLE, M.O.
NEUROLOGICAL SUROBON
6140W. CURTISIAN, SUITE400
BOISB, (DAHO 83704

TELEPHONB:(208) 36?-).S0O.
FACSIMII.E(208) 361-296&

April l, 2009

John Aldem1an. OMD, L.Ac
Alderman Medical Acupuncture
1821 W. $tate Street

Boise, ID 83702
~: Peggy B. Cedillo
Dear Dr. Aldennan.
Mrs. ·Cedillo returns
November 24, 2008.

to clini~ today, March 26, 2009 after undergoing a C7-Tl ACD&F on

Mrs. Cedillo bas had improvement in much of her neek pain, with resolution of the pain
radiati'!lg up into her face, as well as the headaches.
.

.

For a period of time she felt as though her symptoms were quite minimal and she was quite
ecstatic. After that ~he felt quite ambitious and rearranged some clotlting in her closet,
which involved what sounds hlce well beyond an hour of hanging clothes and rearranging
them, A short while after this she developed recurrent pain over her lateral right trapezius,
under her right scapgla. and just below her righl clayiele. This has been present for quite
some time before her surgery and may well represent a different etiology, but more likely
represents myofascial strain related lO her accident.
·

I rccoPlUlended that ~s. CedilJo hold off on physical therapy for tile time being.· She may
well benefit from acupuncture and gentle massage. After her muscular pain has improved
I recommend that she continue taking time off and enjoy at least two-to three weeks of
stability before increasing her ex.ercises.
·
We wiH check in with Mrs. Cedillo on three weeks time to n1ake sure she is improving. I
.e1icouraged Iler to call at any time,
·
Thnnk you once again for allowing me to participate in her care,
'
Sincerely,

Kenneth M. Little, MD

SENT WliHOUi
SIGNATURE TO
AVOID DELA\'

KML:kd

Dictated: 03/26/09
Trllllscrlbed: 04/0V09
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KENNETH M, LllTLEJ M.D•
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. NBUROLOOICALSURGBON
6140 W. CURTISIAN, surrn 400
BOJSE, IDAH083704

TBLBPHONB (208) 367-3500
PACSIMJLB (ZOS) 3G7-29G8

January 2, 2009
John Alderman, OMD, L.Ac
Alderman Medical Acupuncture
1821 W. State Street
Boise, ID 83702
RE: Peggy B. Cedillo
Dear Dr. Alderman:

to

Mrs. Cedillo reh.nns clµrlc today, December 3~, 2008 after undergoing a C7-Tl ACD&F
with iliac crest bone graft on November 24~ 2008.
She has no raclic\lJar arm. pain, but she does havl3
trapezius pain and posterior neck pain. She describes soreness and stiflhess. As her
activity has increased over the recent weeks the soreness and stiffuess has inoraaseil also.

Mrs, Cedillo is doing very well.

I reviewed AP and lateral eecvical spine x-rays which show Mrs. Cedilla's spine to be well
aligne_d and the hardware to be in g~od position.
Her cervical spine incision is well healed.
Overall, I think that Mrs. Cedillo is doing quite well. At this time she is recovering not
only from the surgical pain, but also from her underlying muscle tension which developtd
over several weeks. I tbi1* that her best comse for recover at this time would involve a
combination of physical therapy. as well as massage therapy and likely acupuncture. This
has certainly helped· her in the past, and given that her pain is primarily muscle tension,
acupuncture would very likely be helpful

r will .see Mrs. Cedillo again in three months lime with x~rays,
Thank you for allowing me to participate in her_ care. I will keep you updated regardi_ng her
progress.
.
.

Sincerely,

Kenneth M. Littlel MD

SENT WITHOUT
SIGNATURE TO
AVOID OEt.AY

KML:kd
Dictated: 12/31/08
Transcribed: 01/02/09
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Version: 1

Job Number: 036376

@STORY ANp@SICAL
CHIEF COMPLAINT:
I REEVALUATED MS. CEDILLO IN~M~~O;:::FF:.;.:I::;-;.-=
_ _:~RIGHT SCAPULAR AND SHOULDER PAIN.
HISTORY OF PRESENT ILLNESS:
Ms. Cediflo is a 48-year-old female who was in a motorcycle accident on May 25~ 2008. She reporu that
the motoreycls hit a guardrail. Since then she has had neek pain. trapezi.us pain, right shoulderpain. right
midscepularpain.
·
·
She has not appreciated arm weakness but hersymptorm are becoming progressively worse. She also hos
numbness and tingling in the right.radial forearm, index finger and middle finger~ though this has subsided,
again, her pa.in is getting worse.
·

Sh&hos triedanti-.inflam.matories~ bigger _point injections, aoupunoture, prior chiropractic manipulation,
traction and activity modification. These haw not been helpful.
7

After I first evaluated her on [ 0/l9/2008, I sent her for a right C7-T l transforaminal epidural steroid
iqjection. This b.rought c:ompleto pain :relieff-Or a few hoUIS. Her headache also resolved. However, lhe
painretiJ.tned.
Ms. Cedillo also had an MRI ofthe cervical spine deled 09/08/2008. This was reviewed in comparison to

an MRI performed 09/13/2008,
There was a new acute-e.ppearing soft disk. extnl$ion extending Into the rightve.ntml epidural space abutting
the ventral dural sao, atlja~enl to the anterior root ofthe rlght C8 nerve.
>'

There is approximately l mm ofanterolisthesls ofC7 over Tl.
On examination, Mr. Cedillo Is neurologically intact.

IMPRBSSION:

PROGRESSIVBLYWORSENINO RIGHT CS RADICULOPATIIY REFRACTORY TO MEDJCAL
MANAOBMBNT.
Given Ms. Cedilla's failure to improve with conseIVative management, including more invasive procedures
(transforaminal epidural steroid injection), [ think that surgical decompression wouJd be the most effective
Page 1 of2
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;msroRyAND PHYSICAL
means ofmanagement, Bc;oause the disk is not filr lateral but rather eKtends from about the mid fine in ftont
ofthe spinal cord, I would recommend an anterior approach, Surgery would therefore involve a C7-T1
anterior cervical dccompresshn and arthrodesis.
I di.soussed with Ms. Cedillo the nature of the surgery, including the risks and benefits, Risks and benefits
include but were not limited to, r:isk ofinfection, CSP leal4 transient or permanent neurologic defioitsJ
transient or permanent speech or swallowing difficulty, hemorrhage i:equiriug transfusion,
We then discussed expected and potential outcomes, including the possibility that her neck pain would not
improve, her headaches would not improveJ ann pain would not improve, or scapular pain would not
jmprove, pseudoatthrosis, and adjacent segmentfailw·e.

Aftertboughtfully considering alte~tives to surgezy, the rafionale fur sucgecy>risks and benefits of
surgery, as well as expected and potential outcomes, Ms. Cedillo has consented to proceed with 1be C7-TI
anterior cervical decompression and arthrodesis with iliac c~ bone graft.

KENNETH M. LITTLE. MD"'

KML:lcrc
l I/Z4/2008 13:34:47
T:
Jl/24/l008 14:04:00
D!

J:
T:
cc:

036376
3039029
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TELEP~ION6 (208) 3 67•3SOO
r-ACSIMIL!i aos, 367-2966

61.JO W. CUR'rJSJAN, SUITE :!OD
BOl'lS, !DA HQ 83704

D~cember 29, 2008

John Aldennnn, OMD, L.Ac
Alderman Medicor Acupuncturo
J821 W. Sraie Street
.Boise, ID 837G2
RE: Peggy B. Cedillo

Dear Dr. Aldem1an!
Peggy Cedillo ren1ms to the neurosurgery clinic today, December 3, 2008 afier having
undergone a _C7-T[ anterior cervical disceclomy and fusion with left iliac crest bone grafl
on November 24, 2008.
·

Mrs. Cedillo is doing well folJowing her surgery. She is currently without 11m1 pait1. Mrs.
Cedillo bas l1ad intermittent and mild left asm symptoms. 'fhese include some discomfort
and ting1 ing. She is i:urrently taking Norco and Soma for pain.
~HYSJCAL EXAM: She is neurologically stable, and her incfaions are healing well.

Mrs. CediHo is maki~g n great recovery following her cervical surgel'y. J would Ji!<e co keer,
a close tiye on her. For 1J1at reason I wi11 see her back in the office in four weeks. [f she hns
any questions nr concems -prior to her next appointment I encollraged her lo eaU. We will
also obtain AP and lateral cervical spine x:-rays at her next appointment.
TJ10nk you once again for allowing us to participllle in Mrs. Ccdillo's cm·e. We
continue lo keep you updated regarding her progress.

wm

Sincerely,

Kenneth M. Little, MD

Charisse L. Mack. PA-C

SE;NT WITHOUT

SIGNATURE TO
~VOJO DELAY

C-LM:kd
Dictated: 12/29/0S

'rrenscribe-d: [2129/08
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KENNETH M. LITTLE, M.D.
NEUROLOGICAL SUROEON

..
6140 W. CURTISIAN, SUl'I'li 400

'fELEl1HONB (208) 367-JSOO
PACSIMILil (208) ~G7-i968

BOISE. IDAHO 83704

November 11,.2008
'

.

Johri Aldennan, OMD, L.Ac
Alderman Medical Acupuncture of Boise
1821 WestStateStreet
Boise, ld!ilio 83702
RE: Peggy B. Cedillo
Dear Dr. Alderman:

~q

.

Thank you for se.nding Peggy Cedillo to the neurosurgery clinic today, October "24, 2008 for
consultation regarding a chief ~omp)aint ofneckpain, trapezius pain, and right shoulder pain.

HISTORY OF PRESENT ILLNESS: Peggy is a forty-eight-year-old female who was in a
motorcycle accident on May 25, 2008. She reports that the ~otorcycle hit a guardrail. She has
had neclc pain. Lrapezius pain, right shoulder, and right mid scapular pain since this accident. She
llas not noticed any weakness in her anus. Mrs. Cedillo initially had so:rrie right lll11l numbness
and tingling involving I1er right radial forearrnJ :index finger, and middle finger. This has
subsided. She bas been experiencing headaches. She bas tried anti-inflammatories, trigger point
injections, acup~1cture, chiropractic management, traction, and activity modification. These
have helped her somewl1a1. _to manage the pain.
PAST MEDICA tJSTJRGIC1\L HISTORY: Status post right shoulder surgery for labrum repair.

Cc.JR.Rmll"T MBDlCATIONS: Includes amiEriptyline.
ALLERGIES~ Codeine and Bactrim.

FAM1LYHIS;TORY: Significant for hypertension.
SOCIAL HISTORY: She has three children, She Hves at home with her s011, She does not
smoke. Sile does not drink alcohol.

in

REVmW OF SYSTEMS: PleaRe see 1-e vi~w of s~stems documented the ohart dtired Ootober
25. 2008. J>osilive 1·c1p~nses in\:ltt,!~ rece11~ weight change, headaches. and neck pain. All of the
1,ositivo 1-cspm1ses :.11-e aisc11ssed in the history ofp1·esent illness,
~AGING STU'Ol.6S: An MRI of the cervical spine dated September 8,"2008 was reviewed.
This MR£ showed a new C7-T l soft disc extrusion extending intc, the right ventral epidural spnce
abut1ing the ventral dural sac adjaconl to the an1erior roof of lhe right CS nerve root. At CS-6
11lere is loss of disc spo.ce height with mild lo m:iclerate broad based sp011dylitic ddging abulti11g
th~ wmtral cord surfaoe. There is minimal neural fo1ami11al :q.arrowing, lr,li greater thna right aL
CS-6. At C6~ 7 there is disc space narrowing with mild circumferential broar.t hnsed OR!l~us
spondylotfc ridglllg, There is a small perh1eural cyst in the Jeft neural fo1•nmina.
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RE: Peggy B. Cedillo
November 11, 2008
Pag~2

PHYSICAL EXAMJNA TION:

GENERAL:°

This is a well dflveloped and well nourished female in no acute

HEENT:
NECK:

Head is nonnocephalic and atraumatfo.
Supple.
Lungs e.re clear to auscultation bilaterally.
Regulattate and rhythm withoutmunnurs, ga.Jlops, or rubs.
Soft. nontender, and nondistended with nomioactive bowel sounds.

distress.
RESPIRATORY;

CARDIOVASCULAR:
ABDOMEN:

NEUROWGICAL EXAM; The patient-is alert and oriented times .foUT. Cranial nerves II-XII
are intact. Sensation to light touch is intact cbroughoul Motor str~ngtb is 5/5 tltroughoul Deep
tendon reflexes are 2+ and symmetric. Grip st~.ength is 70 pound~ bi laterally.
IMPRESSION: Mrs. Cedillo lil{ely hes right. C8 -radicu~itis secondary to a dramatic disc
protrusion at C7..Tl.
Complicating Mrs. Cedillo•s symptomatology is a history of shoulder problems. Though J
suspect her sympto~s are not coming from lier shoulder, it does remain a possibility. ·
Fortunately. she is without scgni.ficant neurologic deficits. though her right grip strength is equal
to· lhat of her left, and in the past she feels as though her left hand has always been the weaker of
the two. However, she does not have c]assic CS r~dicular symptoms in the axi!la or ulnar
forca1m, not· in the fourth or fifth digits.
·
·

To both confiml the presence of CS radicular symptoms and hopefully provide some therapeulic
benafi~ I think thot Mrs. Cedillo would benefit from a right C7-Tl transforaminal epidural
steroid injection :tlong with a local anesthetir,. This would serve both ~iagnostic and hopefully
therapeutic purposes. If she does not improve wlth the injection,. I will likely recommend an
MRI of her shoulder wilb an evaluation from Dr. Goodwin. l suspect that he will conclude that it
is not her shoulder, but T~hink being thorough would be the best course of actio11.

At this fune I suspect that Mrs. Cedillo would most benefit from decompression of the CB nerve
root by wny of an anterior cervical approach.
We ·will expedite l\.lrs. Cecmio's evaluation and com~ to a oonolusion arul fo~ulate a plan very
likely within the next two weeks.
·
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RE: Peggy B. Cedillo
October 31, 2008
Page2
Tha~ you for allowing me to participate in Mrs. Cedillo's care.
Sincerely,

Kenneth M. Little, TvID

Charisse L. Ma~k, PA-C
KML:kd

Dictated: 10/29/08
T~ansoribed: 10/31/08
CLM:kd
. Dictated: 11/11/08
Transcribed: 11/1 1/08

SENTWJTHOUt
SIGNATUR:: TO
A\VOID DE1.AV

Cc: David Price, DC
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Version: 1

OPl!'!RA'[IVEREPOR'{.
DATE OF PROCEDURE:
11124/2008.
PREOPERATIVE DIAGNOSIS:
Right C8 radieulopathy setondaiy to rightC7-Tl traumatic herniated nuoleus pulposus,
POS'I'OPBRATJVE DIAGNOSIS:
Right CB radioulopathy secondaiy to rig~t C7-T l traumatic herniated nualeus pulpostIS.
PROCEDURE:
1. C7-TJ amerior cervical microdecompression;
2. C7-TI anterior cervical interbody fusion using PEEK lnterbody cage end anterior cervical plate with iliac
crest bone graft.
3. Left iliac c:rest bone graft.
SURGEON:
Kenneth M. Little~ .MD.
ASSISTANT:
Charisse Mack,PA-C.
ANESTHESIA:
Genera) orotra.cheal.
COMPLICATJONS:
None.
SPECIMBNS:

None.
1ND1CATIONS:
Mrs. Cedillo is !l 48-year-o)d female who was involved inamotorcyqleaccidentaflerwhlchshe had
peJSistent neck pain and right-sided arm and scapular pain with arm paresthesias. She hos failed to Improve
with conseivative management. An .MR1 oftfie cer.iJcal spi_ne showed a rightward C7-TJ disk herniation
which is new compared to an MRI performed in the year 2000. Based upon her failure to improve with
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OPlll§ATIVEREPORT
conservative management, including a right C7-Cl transforaminal epidural ·steroid injection, the decision
was made to take her to the Operating Room for decomp~ssion.
.
DESCRIPTION OF PROCEDURE:
Mis. Cedillo was given preoperative antibiotlcs and taken to the operating room. After the induction of
general anesthesia, she was turned to the supine position. The neck and left iliac crest were prepped IU1d
draped in the usual sterile fashion.
A linear incision was made over the left iliac crest 2-l/2 fingerbreadths posterior to the anterior superior
illac spine. The periosteum was dissected free. The 1/4 inch osteotome was used to open a small cortical
.
window over the left iliac crest. Bone marrow was harvested. The WOUQd was packed.
Transverse linear incision was made over C7"TI to the left of midline. The platysma was identified and
divided. Anavascular dissection plane was carried out down to the anterior cervlcal spine. A marker was
placed confinning the appropriate level.
Distraction pms were placed in C7 and TJ. T.he lateral retractors were placed.
The operating microscope was brought into field and aided with magnification and illmnination for
microdissectlon within the epidural space and removal ofthe disk fragments.
The C7-Tl disk was incised usfng a 15 blade .knifu. The disk was removed using a combination ofcuret and
pituifa.ty grabber. The disk was notably disroptedinmmally with disruption of the posterior annulus fibrosis
as well.

The remaining disk was removed using a pituitmy grabber. The anterior osteophyte and posterior
osteapeytes ware 1-emoved using a diamond bit drill with copious irrigation. Additional ftagments of disk
were removed :from between the annulus fibrosis and posterior longitudinal ligament. Both the annulus
fibrosis and posterior longitudinal ligament were removed using a t mm Kerrison. The neural foramen was
deco111pressed further on the right side using aKerrison rongeur. Additional diskfragments were removed.
-The epidural space and neural foraminri were reexplored and found to be widely patent.
The endpliiles at C7 and TJ were prepared ~r fusion ~sing a c.uret.

The appropriate sized peek cage was filled with iliac crest bone graft and inserted under fluoroscopic
guidance. The anteriorcervical plate was secured using screws.
AP and lateral fluoroscopic images were performed to confirm appropriate alignment and hardware
·
position.
The wound was copiously irrigated using bacitracin solution. Hemosta.sis was confirnled, The plalysma

was reapproximated :using 3-0 interrupted Vicr:yl sutures. The subcutaneous layer was rear,proximated
using 3-0_jnten1..1pted Vicryl sutures. The skin was closed using Indennil.

·

Iliac crest. bone graft site was copiously irrigated using bacitracin solution. The iliac crest harvest site was
back filled with alJograft. The periosteum and muscle fascia were reappr1>x.itnated using 2-0 interrupted
Vicr:yl sutures. The subcutaneous layer was reapproximated using 3-0 interrupted Vicryl sutures. The skin
was closed using IndermU.
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OPpATIVEREl>ORT

The patient's condition upon the conclusion ofthe procedure was stable,
DISPOSITION:
Mis. Cedillo wiH be taken to the postanesthesia care unit for recovery, 1hen tmnsferred to the ·nonacutc
s.urgery ward.

KENNETH M. LIITLE, MD*

KMLiin,
I i/2412008 16:14:01
T:
l 1/25/200816:23;34
J:
036656
D:

T:

3039332
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.lame: S'J'BBLB, PEGGY

Gender: F

DOB:

Procedure Date: Oct 3, 2011
Status: Fi?Jal
R~erring Prov1der: SCO'l' B SCHBFFli:I,
C'opied Provider: KBNNB'J:H M
LiffL'S
BMPI: 031812'10

PROCEDURE:

MRI CERVICAL SPINE WITHOUT CQNTRAST

INDICATIONS: Rule out right C7 radiculitis. Neck and right shoulder pain since motorcycle
accident in 200a.
CO~ARISON:

IMI Meridian, MR, MRI CERVICAL SPINE N/0 CON, 9/08/2008, 7:54.

TECHNIQUE: Noncontrast sagittal and axial imaging was performed of the cervical spine.
Specific sequences and pararo.eters are listed on DR systems.
FIND~GS:

GENERAL: There are postoperative changes from ACDF procedure C7-Tl with anterior metal
artifact at these leve1s. Overall alignment is maintained. Marrow signal within the
visualized bones is unremarkable.
POS'l'ERIOR FOSSA: Imaged portions are unremarkable.
··sRVICAL CORD: Normal in morphology and signal characteristics,
_RANIOCERVICAL JCT: Normal for age.

CERVICAL DISK'LEVELB:
C2-J: There are bilateral facet osteoarthritic changes with small hypertrophic osteophytes.
C3-4: Moderate left-sided facet joint degenerative change with moderate size left-sided facet

osteophytes. There is associated mild to moderate left-sided foraminal narrowing.
C4-5: There are minimal bilateral facet ·osteoarthritic changes with tiny hypertrophic
osteophytes. .
CS-6: There is. a mild diffuse posterior disk/osteophy~e complex_ with extension into the
uncovertebral joint regions bilateraily. This results in a mild degJ:"ee of left-sided
foraminal narrowing apd mild to moderate right-sided foraminal narrowing as well as
effacement of the ventral subaracbnOid space.
.
C6-7: There is a mild diffuse posterior disk/osteophyte complex with extension into the
uncovertebral joint regions bilaterally. This results in very mild bilateral foraminal
narrowing.
C7-Tl: Postoperative change from ACDF procedure. No evidence of overall spinal canal stenosis
or foraminal narrowing.
OTHER:

None.

IMPRBSSION1 Postoperative change from ACDF procedure C7-Tl,.Spondylitic change scattered
tb~oughout the cervical spine most pronounced at C5·6 where there is mild to moderate
bilateral foraminal narrowing more pronounced on the right,

ictated by: Dallas Peok, MD on l0/03/2011 at 8:47.
~1ectroniaally Authenicatad By: Dallas Peck, MD on 10/03/20ll at 8141
Gem State Radiology
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DOB: .
Ge.rzd~r: F
.Procedure Date: Oat 3, :1011

status: F.inal
Referring !'rov:i.der: SCO'.P B SCHBPFBL
Copied :erov!der: KBNNBTH M

LiffY
BMl!It 03751270
PROCEDURE:

MRI RIGHT SHOULDER ARTHROGR11M

INDICATIONS I
COMPARISON:

Right shoulder pain.

Rule out labral tear.

Intermountain Medical Imaging, IMR, RT SHOULDER, 6/13/2002, 18:00.

TECHNIQUE:
Intra-articular injection of dilute gadolinium was performed,
shoulder was obtained, with sequences as detailed in the DR worksheet.

MRI of the right.

FINDINGS:
ROTATOR CUFF: There is incre~sed intrasubstance signal involving· the distal supraspinatus
tendon along with mild articular surface fraying involving the mid to distal supraspinatus
tendon. No evidence of disruption is identifled. Small region of metal artifact near the
musculotendinous junction of the infraspinatus likely r~lated to previous operative
procedure. The infraspinat~s, teres minor, and subscapularie tendons are -intaot.
l/l!JSCLES: Normal. No atrophy •

.CGAMBNTS: Normal.
LABRUM: contrast e;ictends into the base of the superior labrum compatible with superior lab:r:al
tear extending into the upper aspect of the anterior labrum.
AC JOINT: Normal.
ACROMION: St~tus post acromioplasty with type II overall configuration.
BICEPS: Normal •. Normal position.without tendinopathy.:
o~HER: No:rmal marrow signal. Intact articular cartilage in the glenohumeral joint.
CONCWSION: Nondisplaced superior labral tear extending into the upper aspect of the anterior
labrum.
Mild tendinosis involving the supraspinatus tendon without disruption.

Dictated by: Dallas Peck, MD on 10/03/2011 at 9:25
Electronically Autheniaated By1 Dallas ~eek, MD on 10/03/2011 at 9:25
Gem State Radiology
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MRC- MERIDIAN CAT SCAN

.
NAME

DON A. BBLL. M.D•
BILLING NUMBER: 000305854390

B

MEDICAL RECORD NO.: 0102341
ROOM: - PT/SVC: O/ODT

DOB:
.ADM: 10/30/2008

DISt

DAT.8: I0130/2008
CT-OtJIDBD RIGHT C8 NERVE ROOT BLOCK WITH.EPIDURAL STEROID INJECTION

ST LUKBS MEDICAL IMAGING MERIDIAN
CLJNICAL DATA: Right upper extmmiLy radiculo,PSthy. .Right pamaentml disk pmtmsion/hemiation at C7-T1.

TBCHNIQUE: Written inforincd consent wa& obtained. ~ patient wa& positioned &11plneand the C7-Tl level Imalizcd with
CT. The right lower neck was sterilely prepped and draped ln lhe usual manner. l % buffered lidocafne was used to locally
ancsthethe the superficial tissues. Us.Ing CT-guidance, a 22-gauge spinal needle was advanced into the rl,gbt no\Ucll fommen at
C7-Tl. Epidural positioning was con.llnned by lhe iajetlion ofa small amount ofOmnipaque 300. 80 mg oCDepo-Medrcl
WBS' injected in this (ocalion, followed by injection of 1.5 ml of0.25% Sensorcaine. The needle was withdrawn, Tbe patient
tolerated lhe- procedure well wichOUt immediate crunpl.i<:ations. The patient's right shoulder pain lhatwas reported prior to th.e
procedure was aneviated by the injeclion.
CONCLUSION: Technically mcc:ess&il CT-guided right C8 nerve mot block with apidlll81 steroid iqjecliOll.
BLHCTRONICALLY AUTHBNTICATBD
DON A. BBLl.. M.D, Oct30 2008 S:18P
Boise RadiologyGIDUJI
T: VLL
d: Oct302008 I0:45A t: Oct30200812:0IP
DoGIUilent #2703209 Job # 11426
CC:

KENNBfflM. LllTLB, MD

Name: CEDILLO, PEGGY

DOB:

.
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Patient CEDILLO, PEGGY B

EMPUI:
Vlelt~

ooa:
MR~ ·

03751270
a81DO
71221196D

000472001

Aad. Provraers:

Hasp, sorv.:CW
Roam/Bed: I
P. oa1e1 910812Df38 7·.54
~llm IJ:'18447

Rar. Provtctar; JAMES Ii.. aA'l"ES'
Atflf, P~Vldnr.: DARINWEVHRICH.

Altd. A'l>WdeH
Add. Prvvld1tr.

.PROCEDURE: MBJfflRVICALSPINE wrmour J;!)NTRAST
JNDJCATIONS: Rightneok. shoulder aad 1.lppet fin~k. pain,.rightann a1ld h!llld numb.nai:~

COMPARISON: CcniJcnJ Spino MRl September 13, 2000.
'JECHNIQUS: Nonconfrpst ,ag.i"ttal HOd axlnl :inlagmg WM perf"Qm\ed oftha ccnriool epinc, Mulliplc, diff'ercnt .
pulse 11cP.118!1'1C1J WC!'-1!1 Q!il.!md. Specific .scqucuc~ end pllfSffletmu1ro listed 011 OR i.yst:ctas.
PJNJ)JNOS:

There is sfroig..fttonms; o..-l"fhe ~#na! ~c:iJ lordol!lS With a. VM,V gr.ufufll~li~Si!i
·ccnte.red At CG, The.re i& .twn>>dmately 1 mm llllterotilidt~a ofC!I over Tl and
approxin;1afe)j 1 mm anremlistilesi!l ofT2 av~ 13. Marrow signal ur
vrimnatkaltlc.
MSTE,RlO).t.POSSA:
Ima.god portio12911t~ miremukab~.
• CER.VIC.AL CORD:
Nomial in moipholo,iw oad signal chst,:tctm,gle9.
q.RANlOCEllVICAL.tCT: Nllrmar for age.
QBNBR.ALCOMM'BNTS:

pE}\VIOAJ. DI$KLE.VELS:
C2-3: Nom,aJ fbr age.
.
C3-4: Advanced left-sided fac~ arlhcopld11y, No i;cnttel canal or n=ural fi>re:mimil st111J.Osis.
C4..S! Nonnol f<>I' o.ge,
•
CS-ti: Loss o£disk spll,Cr> height with miid•modi:ml¢ 'broad basc4 spondylotfc rid8iDg whiah abuts1h~ vmlral
oord sur.facc and mitJimaJiy inde:ntr. .it. 1'ai:reft. CSF romoihing dor&al Eo the cord. -ntere i!J mimli1oJ
• .n~ fonuninul nm-owmg bila.teraJly, loft. greiitQI' 1&rln right.
.
C6-7: Ol~space.mttrnwlng with mild circ.tJmferoMiid bwod bused oS$eo'us sporuly)otiaridgmg. Sxnall
porincUr:t1 cyst in tb~ left newal fcram.en. Vcntrnl CSF ~~ is mmowed buUbe eotd is: not directly
abutted. 'Ib~c ic 110 significam ~cllta.l fo~nl atcnosia b;J11ttinilly. •
C7-TJ: Tlll:re is a~w, 11cui1t
earin so ·
sion· extending into th~ right veiilml cpimmil ,$pJJ~
llbU!tOi,g . It 'Vab
u .sac adjacent to 111a anrmorr.aol of11to right C8 ncrvo root. 1T1a oord is not
dir~y 4lntttcd ancl thOJr; i$ no :tignificant neural fMl111limtl &teaos,is, Thcre is mi[d &H!dtlr.!f facet
lldhrQpathy..

•

Tl-'1'2: J.cft greater Ullin rlght fM~ IIJ'thropathy. No ccofraf canlll or neural fo:taminal stenosis.
T2-T3: .Bill1tcml facer. Bitnropa!hy. No centni! ~l!l OI' neural for:unuia{ stenosls-.
ADDT,X. COM'MEN'te: N'one.
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.ame: S'1!BELB1 PEGGY
DOB:

Gender: 1J'

Procedure Date: Oat 3, 2011
Status, F.tnal
Rererr1ng Provider: S(XJT B SCHBFFBL
Copied 1JrovJ.der: KBNNE'l'H M
LIT'PLE
BMPI: 03151270

PROCEDURE:

XR. INJECTION FOR RIGHT SHOULDER ARTHROGRAl?Ht
Right shoulder pain.

INDICATIONS:
COMPARISON:
CONSENT:

Rule out labral tear.

None,

Informed routine consent was obtained from the.patient prior to the procedure.

TECHNIQUE AND PROCEDURE:
After marking the appropriate access line, the overlying skin was dressed and prepped in the
usual sterile fashion. Local anesthesia was obtained. Using fiuoroscopic guidance, a needle
was advanced into the joint. Intraarticular position was confirmed using contrast,
The patient was subsequently transferred to the MRI suite for imaging.
LOCAL ANESTHESIA: 5 cc of 1% lidocaine.

NEBDLE seECS: 22-gauge needle was advanced into the joint.
CONTRAST: 10 ca of a mixture of 10 cc Isovue-200, 10 cc 1% _lidocaine, and 0.1 cc Multihance.
CONCLUSION: Successful fluoroacopia guided right shoulder arthrogram prior t9 MRI.

Dictated by: Jason Salber, M.D. on 10/03/2011 at 8:37
Electronically Authenicated By: Jason Salber, M.D. on 10/03/2011 at 8:3?
Gem State Radiology
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Name:

APR .2 O2010,
Sa:l.nt Alpha.nsus Regional Meiliaal Cerlt:er
.1055 N C:Urtjs RQad
Ba:I.Ela, ID 83 '106
208-367-2121

C@ZMO, PBGGY

DOB:
Gentler: P
P.roaedura Daf::e: ~ r J.9, 201.0

St:atu-s: NJ..nal
ReEerr;/.a,.g JJrwJ.der: ZIINNB'I'R M LITT.liE
Copled .Prov~der: DARIN WB.YBRic:H
XR CERVICAL SPINE, 2 OR 3 VIE\ilS

PROCEDURE:

INDICATIONS:

Neck pain status post cervical fusion 1 1/2 years ago.
St, Alphoneua RMC, XR, XR CERVICAL SPXNE 2

COMPARISON:

TBCHNIQUE~
pos:ltions.

oa

3 'Vl:EWS, 9/15/~009, ~6:30.

Latera1 views Qf the cervical spine perfomed in neutral, flexion, and extension

FINDINGS:

BONES: There is an old anterio~ ae:rvioal deoot11pression and-fusion at C7-Tl.
The
posto1Jer.at:ive segment: ia unremarkable in appearance. Anterior plate and hardware are noXlllal·.
There~is no change in degenerative interapace narrowing with endplate spurring at CS-6 and CG
. -7 .

.1U.lGNMENT:

Normal alignment in the neutral position.

With flexion and extension, phy~iologic

alignment is maintained.
SOF'l' TISSUES:
?THER: None. ·

Un.remarkable.

CONCLUSION: Normal postoperative appearance of the neck atatus post C7-Tl ACDF.
~dentifiable pathologic motion on the flexion and extension series.

Dictated by:
Approved by:

r.ie1......,....... r1.

J,

Timothy Hall, M.D. on 4/19/2010 at 16:17

J,Timotby Hall, M,D. on 4/l~/2010 at lo:17

na 11 Q /?n1 n' 1,;, 1'11
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'l'o: LITTLE MD~, KERNE'l'H M.

From: ·_st. Als Jlegional-Medioal

center

Gemsuite~

. Radiol·
Plltlent: CEDILLO, PEGGY B
EMPI:

DOB!

03751270

Out
PT:
SARMC
Sita:
Ref. Prov: KENNeYH M. LITl1.E MD' Exam: 2009NHOIV8CX

·gy

vrs1t1Aact: oe2seoe0221oa2asoao22
MRN:

000472001

RaomlBed:/

Aild, Pro'llders: ,OARINWEYHRICH· •• ,.,_

EXAMDATE: !1/151200916:l0

Oontrast

PROCEDURE: XR CERVICAL SPINE. 2 OR3 VIEWS

INDICATIONS: N"me-monlh post cervical t\lsion followup. Reoccurring headaches and nook pain,

COl\lJPABISON: 03/26/2009.

TECHNIQ1:JB: Lale.ml :view of the cervical spine pedonm:d in neufral, flexion.. and e,cf.ension positions.
FINDINGS:
Thero is an anterior cervical fusion C7-Tl witl1 a prosthetic disk replacing the ncnnal disk, Modarate nam>\vios wilh spur
formation of CS-6 and C6-7 which includes small posterior bony ridging at lhesc 'two levels.· Disk spaces C2·3 through
C4-5 no.nnal. Disknt Tl·2nonnaL
Flexion and extension-views confilm nonnal sta'bilit;y with relative iatismctoay mccursion of the oi=ck. No abnmmal
·
movemeat is appreciated.
Comparad to 03/26/2009., no change is seen.

IMPRESSION:

Stmble aJJtff!ar cervical fusion at C7-Tl,

No change in degenerative disk disease CS-6, CG-7.
The spine is stable with Ooxion an_d extension movements.

Diatated by: Rond.y1amesM.D. on9/15/2009 at 18:17
Transon'b11d by: CHRISTMAN cm.9/16/2009 at 4:43
Approved by: Randy JamcsM,D. on 9/1612009 11t 13:10
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To: LITT~E*, KE~ETH M.

From: A1phonsus Regional Center

Saint Alphonsus

·

GemState~

Radiol· gy· _.

Department ar Medical Imaging
11lt15N Clll115fr011<1I SIIIGt! 1 ID 1!'3JOG 1(2081507-2121

Patient: CEDll.1..0, PEGGY B
EMPI #: OS751270
Visit II'#.: 0908503212
DOB!
000472001
MR #;
Ader. Providers:

Hosp. Serv.:/OUt
RoomlBad: I
P.. Data: 3126/2009 9:27
exam #: 20097QS12JOR

Ref. ProYlaer: KENNETH M. LITTLE"
Add. Provtder:

Add. Provider:

Add. Provider:

PROC~DURE: XR CERVICAL.SPINE. 2 ORJ VIEWS

INDICA1'IONS: Ce.c,ricnl tb$ion. Props evaluation.
St. Alphonsus RMC, XR,. XR CBRVICAL SPlNB 2 OR.3 vmws, .12/Z9.12008, 16:04.
COMPARISON:
.

TECHNIQUE: lateral view of die ~meal spine perfonned in neuf.raJ. flexlon, and exlcnsion positions. . ,· !" •
1- l .

FINDINGS:
BONES:

As befor~ th&re 1ms been prior C7frl ACDP. Tbe construct remaim intact. There is mild CS/5 and
·
CGn spond;vJasis.

No motiOJl al C7JTI with Hexion and extension,
SOFT TISSUES: · Unremnrknbl,,,_
None.
OTHER;

ALIGNM8NT:

IMPRESSION:

Intact anteriol' C7fr1 cohstrud. No ntotion over tlae fused level witl1 nexiim and extension.

Diemted by: An1hony P. Giauque. M.D. on 3/2o/2009 al J();29
ApproV1Jd by: Anthony P. Gieuquo. MD. on 3/26/2009 al 10:29
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To: LITTLE*, KENNETH M.
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R.tdiotog)'
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10S5 N. Cunli- Road • 1:fois~ lD 83'(06' • (208) lli7•Z121
Pa6ent: CEDILLO, PEGGY B
Hosp. Serv.:/011t
EMPJfl:: 03761270
Raom!Bad~ I
we1108928
Visit#:
P. Date: 12f.19.1200B 16:04
712:2/1960
COB:
Exam #: 2008X4MAIB/V'J
000-472001
MR#:
Add. Pravlc(ers:

Ref, Provider: KENJl!ETH M. ume•
Add. Provider!
Ai:ld. Provider:

Add, Frovl11ort

PROCEDTJRB: XR CERVICAL SPINE,2 OR 3 VIEWS

JNDICATIONS: Postoperative cervical $pm0ntsion.
COMPARISON: None.
TECHNIQUE: AP and fateral views obtained ofthe cervicoJ sph1e.
JMPllESSl'ON:

or

The1·e is sh-oightening of the Jo.-dotic cm'Vlltlll'e the cei:vicnl spine. Thei-e .Is mildto-mod.emte clfsk-spo.ce loss CS-6 and C6-7 ,vlth soi11e anterior end posterior bony
spul'ring at encl1 of these levels. Tho patient ts status post C7-Tl anterior fusion
wiila no evldonca oflmrllwarc loosening or fracture, Pre'Vertebral soft ftssoes
unrehllll'imble. No ofhei• slplfic11qt llll11ormnlltles.

72011D

Dlcfnted by: Wllli11m L. T11ylor1 .M.D. on lZJ:Z9/2008 at lei:16
Tma11elibed by. CHRJS'i'MAN on I2/JOl200Sot3:54
Approved br, \ViJlia11t L. T11yior; M.D. on J/02/2009 at 4:56
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Patient: CEDILLO, PEGGY B
EMPI#:

08751270

Hosp.Serv.:TINP(eadmlt

Ref, Provlder: KENNETH M. UTILE"

Visit#.

DCB:

0832800662
7122/1980

£Y1Ri/t

000472001

Room/Bed: /
P. Oate:
11l191200812:42
Exam#:
40674410

Adi:t, Provld~r:
Add. Provider:
Acid. Pl'oVlder:

Add. PravJders:

PROCEDURE:

CHESTRADIOGRAPH, 2 VIBWS, FRONTAL AND LATBR.AL

INDICATIONS:

Neck p:iin. Pre-oper.titive eva)ua.tioo. ·

COMPARISON:

None.

FINDINGS:
LUNGS:

OTHER:

No significant pulmonary parenol1ym!ll abnonnalities and nomud vascularily,
Normal si:z~ cardio.c .silhouel1e.
Norm.at
Normal.
Normal for age.
Negative.

IMPRESSlON:

No evidence of ai;tlve curdiopulmo,111ry disoaso.

CARDIAC:

M8DJASTINUM:
PLEURA:
BONBS:

Dicla.tcd by; Dallas Peck, MD on t 1/19/2008 11t 13:l 2
Approved hy! Dallas Peck. MD on 11/19/2003 at 13:12
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No. 1302

Boise Phvsice.l Med.idne

P. 1/3

BOISE ( -· tSICAL MEDICINE & REHABII.ITIO'IDN (_,~IC
-1000 North OurUs Road, Suite 202
Bo!Ba, Idaho 88708
(1!06) 371·3"35

PAX (l!l10) 377-3147

Michael A. McMartin, M.D,

Rodde D, coic. M,D.

KeVln R, Krall~ M.D.

Vlo _Kad~n. M.D.

ELECTRODIAGNOSTIC MEDICRU CONS'OLTATlON
PATIENT NAM8: Peggy Cc:dil10

DATE: AprJll6, 2010

PA'l'!BNT AGE: 49-years-old

RBJiBRRAL SOURCB: Dr. Little

CHIEF COMPLAINT: Right mm numbness.
'
DIS1'0RY OJi' PRESlmT ILLNESS: Th~ patient J& a 4!1•;vea,r-old female WltD comes in wlth
complaints of rigbJ shoulder, arm and elbow pain. She reports symploms hava gQttenworseovor Cho laac
2-3 montbs as slte started exerolslng and natii:ed parasthesios fn har hand, S~ hes decreased soma ofthe
actfvld~ tbat led ta her JJBlNlhesles, 'Bho ropom ncOk pain wlrh mdlatlon,to her shoulder. She denies
m1y weotcness. She provioualy had lllldergone 07-TJ cervicnl decompres11lcm and msion. This woa.
resollant fl'l.lm a motor~bicle aocidont.

.PAST MiDlCALRlSTORY: C7-Tl oorv1cal decompres1flon and fhaion,
C'Omtli1N't M:E:OXC.ATXONS1 Some.
SOCJ:AL K1S'!"ORYi She denies an:,, tobacco or·atcohol use. Sha works 119 a rcaltot.

.I

PHYSIC.A~ ~ATl:OlV: 111e patient is an age Rppl'Oprlate female wllo is in no aoute cUafress,
.Bxlllltina1ion ofstrengtll reveals intaot 81rongth for bilateral !ho11Jder tbdllCtlonJ, alhaw ffexion, Blbow
~11slon. wrlst extension and hand lntrlnslcs, Light couoli ox&l\'IIPBtlon d~s noi .roveal any aipifioa11t
.side to side dlfCeiGce. Muaolc11rotcll reflexes aro 2+ for bil~reral biceps, lriceps and b1"11cm6radi11li1t.
Med'Jan 11~rvo compression rest and Phalelfs nn, negative on tho right. TlnDl"s Js negative over rne!lran
and u!ne.l'lierve 11t '1ie. w.ristind elbow on tho dgl1t. No fasclctllations o~ o.tr0phy are noted.
ltLECTRODIAGI'fOSTIC S'l"OD'S.!' XNTERPlUllTATION;

I·

'•,

Needle E,ypmonli4l11.

Needle examination nndorlalcen of right upper limb dost no1..reveal denarv11tion potontlals In 811)' oflhc
rn.usclsOl' aeivicnl pa1'Rq>inaJs. Tl1ero la noted to ba some polypbasJo 1D1its in lateral delt.oid end l!DC.
Those are ofuucleae si&nificance. No 01her pathological dlsc;hargos ucinottd. A ,nonopolar needle \VIIS
u11ed to obfain reeording.
S8Dsorv Nenre Conduction Studlu

Right modEnn ner\re sensol:)' responses reveal prolonged laten~y with normal amplitude,
nerve sensory response revealsnormnl latency and ompiihlde.
3. Rigl~t ulnar rierve sensory rospcinsol'eveals normal latcnoy and amplitud~.
J,

2., Right radinl

Elam,omyog~aphv 1 1tauma1li: Brarra lnj";ry • f:ipmal Cord lnJurv • Srrol!G Rahabililallon
Spor1a Medlo,ne • Arlhlllis Rohabl81allon • lmpttitll!Qnl EvalualTon and Rellnblll1a1ion
Board Cerllllad 111 PhVSlcal Medli:ln:t amr Rahablllllllion
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Motor Nerve Co~ductfon Studt!!,'!
I. Right median nerve motor responserev~als noanal larenoy. amplfbtda end conduction ·volooity

across the forenrrn.

·

2. Right ulnar nerve motor resJlonse reveals normal latency1 amplitude 011d conduction velocity
aliross rh6 forcal'm and elbow,

COMMENTS: The patient underwent needle examinnfion and nerve conduction studios,
Needle examination was not suggestive ofsignifioant ongoing ac\lte.radfculopa1hy, brachia! plexo}Jtithy 01•
myopatl>y.
.
•
Ne1'\le conduction studies are oonslstont with rlght mild cuq1al lllm11!Jl syndrome.

ent1·11pment in a,eai;; rested,

No other focal

\

™1:'lmSSlON:
l. Right eni-pal tunnel syntli•ome.
1,vould like to thank Di·. Little £or 11Ilowlng m~ to participate in th& care. of tills patlellt. l'lcasc do not
llesltato to contact mo ifI ca11 be of IUIY assistlll'lo~,
·

V.Kftd}'1n.M'.fl

Bom·d Certified PM&R

CIMB~andscr

SENT WITHOUT
SIGNATURE TO
AVOIODSLAY

VJ(/mm
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NERVE
CONDUCTION

I

AMPU'l'UDE
(11\Yoruv)

CONDUCTION Vl1:l.OCITY
(m/s)

Rr

Lt No11nol

20
30

{>15uv)
(:>20uv)

R1

Lt

Nomml

.

DrSTAL LATBNCY
(ms)
Rt

Ll Normal

Medlon Sonsari

Wrist I'' digit
Wrist 3rd ~fil
Mldp11hn 31 digit

43

t~IBI S11n:[O!:I

s

o0rcann J11 digit

'Ol~ar~fti
Wrist S digit .

3]

(>20nv) .

Median Motor
Wrlg1Thonar
l!lbaw 1'henar

1,0

(>llanv)

J\-1.ilbow Hypo

(<3.0ms.)

3.90

(<3.7ms)

-2,70

(<3,0ms)

2.9S

.(<3.6ins}

I

7,0

UlnarMoJor
WristBypo
:a. :Elbow Hypo

3,20

(;,45m/a)

4,lO

(<4.2ms) ·

C>4Smfs)

2,10

(<4.2ma)

(>4Sm/s)

3.40

(<4,Sms)

6<i

7.1
B.J
8,2

(>4mv)

10;0
9.6

(>4mv)_

6&
(J7

UlngrM:ol!li:

WtistPOJ
B. BlbowFDI
A.BlbawFbl

65

10.9

M\lsnre

71

SponCnm:omr Aolivity
Fibs
PosWa'l'e.s

Right

CervPom·11
lnfrasp!nalas
Lat Deltoid

Biceps
Lat 'I\iceps

BDC
FCR·
PDI

0
0
0
0

MUAP

Recrllllment
'

0
D

Nonna!

0

Jno Poly

0
0

Nonnnl
Norm11l

0
0
0

0

· lm,,Poly

0

0

Nomml

0

Nol'mnl

I!>:

Nonna!
Nonnnl
Nol'lllel
Nonnnl
Normal
Normal
Nonnal
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IN THE MATTER OF THE ARBITRATION BETWEEN
PEGGY CEDILLO,

)
)

Claimant,

)
)

vs.

)

FARMERS INSURANCE
COMPANY OF IDAHO,

)
)
)
)

Respondent.
___________

)
)

Arbitration Case No. 81700-0040

DEPOSITION OF DAVID PRICE, D.C.
October 16, 2012
Boise, Idaho

Reported by:
Andrea J. Wecker, CSR #716, RPR, CRR, CBC
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David Price, DC

October 16, 2012

Cedillo v. Farmers Insurance Co.

DEPOSITION OF DAVID PRICE, D.C.
BE IT REMEMBERED that the deposition of
DAVID PRICE, D.C., was taken by the Respondent at the
offices of Price Chiropractic, located at 9508 Fairview
Avenue Boise, Idaho, before Associated Reporting &
Video, Inc., Andrea J. Wecker, Court Reporter and Notary
Public in and for the County of-Ada, State of Idaho, on
Tuesday, the 16th day of October, 2012, commencing at
the hour of 8:45 a.m .. in the above-entitled matter.

APPEARANCES:
For the Claimant:

RUNFT & STEELE LAW OFFICES, PLLC
By: Jon M. Steele, Esq.
1020 Main Street, Suite 400
Boise, Idaho 83702
Telephone:
(208) 333-9495
Facsimile:
(208) 343-3246
jmsteele@runftlaw.com

For the Respondent:

ELAM & BURKE
By: Jeffrey.A. Thomson, Esq.
251 East Pront Street, Suite 300
Post Office Box 1539
Boise, Idaho 83701
Telephone:
(208) 384-5454
Facsimile:
(208) 384-5844
jat@elarnpurke.com
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Cedillo v. Farmers Insurance Co.

I N DE X
E XA MI NA T I ON
DAVID PRICE, D.C.
By:

PAGE

Mr. Thomson .... . . . . . . . . . . . . . . . . . . . . . . . . . 4

E X H I B I T S

NO.
1. Notice of Deposition of David Price, D.C ... 4
(2 pages)
\
2. Price Chiropractic Records for ............. 4
Peggy Cedillo, 080003-080115 (59 pages)
3. Draft Letter Dated 4/26/2012 .............. 37
(4 pages)
4. Revised Letter Dated 4/26/2012 ............ 37
(4 pages)
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Q. rm going to hand you what's been marked
Exhibit 1. It's the deposition notice for today.
3
It's a duces tecum notice asking you to bring
4
pretty much every piece of paper that involves
s Ms. Cedillo.
6
Did you do that?
7
A. Yes, it's here.
8
Q. Okay.
9
A. The only thing, you know, I didn't bring
10
over x-rays.
II
Q. Okay.
12
A. If you want me to contact the office,
13
they could bring those over now.
14
Q. Would the x-rays go back to 2001 when
IS
you first saw Peggy?
16
A. I assume so. I don't know so, but I can
17
have them bring anything that we've got
18
Q. And when you say bring "them," are they
!9
going to bring the actual x-rays or are they on a
20
CDor21
A. They would probably be -- they would be
22
the actual x-rays. We did not go digital until
23
after the 2008 incident.
24
Q. All right
25
l\1R. THOMSON: Let's go off the record for
2

DAVID PRICE, D.C.,
a witness having been first duly sworn to tell the
truth, the whole truth and nothing but the truth,
was examined and testified as follows:
(Deposition Exhibit No. I was marked.)
EXAMINATION
BY MR. THOMSON:
Q. Could you give your full name for the
record, please.
A. David Nelson Price.
Q. Let the record reflect this is the
deposition of Dr. Price taken pursuant to notice
and the Idaho Rules of Civil Procedure.
I am going to hand you what is a
grouping of documents that I've selected out of
your client file, your patient file. '
(Deposition Exhibit No. 2 was marked.)
Q. (BY MR. TIIOMSON) And please feel free t~
work from your patient file itself. These are just
the documents I intend to spend a little time with
maybe and maybe not.
A. Okay.
·-· ................ ···- ·-------·····--- _,.

2

· Cedillo v. Farmers Insurance Co.

____ ...

I
I
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Q. But we'll focus on them in a moment.
However, the last document is - you
provided us "(ith a CV; it was attached to your
report;
Is that your latest CV?
A. I'm assuming so. I'm not sure when you
were sent it, but if it was in 2011, I don't think
there would be anything added to it.
Q. It would have been May 2nd, 2012.
A. Yes.
Q. Okay. And, Dr. Price, do you have any
specific certifications in the chiropractic field?
A. Outside of what's already on the CV or
just in general?
Q. Just in general.
A. rm a diplomate of the American Board of
Chiropractic Orthopedists, I'm certified in
industrial injury and ergonomics as specified in .
that, and I'm certified as an acupuncturist.
Q. How about massage therapy?
A. Am I certified in that?
Q. Yes.
A. No, I do not perform that:
Q. You have somebody else do that for you?
A. Yes.

just a second.
(Discussion held off the record.)
3
Q. (BY MR. 1HOMSON) Off the record, we
4
discussed the x-rays. They're actual x-rays rather
s than on a CD, and we're going to make arrangements
• I
I. 6
to have them copied and available for the ne~t
I 7
i
deposition.
!
8
Okay. Take a look at Exhibit 2. At the
9
back end there is a May 2nd, 2012, letter.
10
A. Yes.
II
Q. Do you see that?
12
And whether you want to work off of that
13
copy, feel free to do so, or whatever one you have
14
in your file. But my understanding is that is your
IS
expert witness report.
16
Is that your understanding?
17
A. Yes.
!
18
Q, rm going to take you to the last page
19
of20
A. May I use this?
21
Q. -- that report.
22
Certainly.
23
A. It would probably be easier to find it
24
that way.
2S
Okay.
2

I
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October 16, 2012

Q. And you have three opinions there. The
first one, as I understand it, you're deferring to
Dr·. Goodwin on the shoulder.
Is that accurate?
A. Yes.
Q. And then you defer to him with regard to
the surgical repair and the surgical procedure, but
then you go on and give an opinion relating the
shoulder surgery to the accident
Is that accurate?
A. Yes.
Q. Would you defer to Dr. Goodwin's opinion
respecting the causation as well?
A. Well, I wou]d have my opinion with that.
What I was deferring to here was that she had had a
prior surgical intervention back re]ated to her
2001 incident.
Q. Yes.
A. And since I wasn't involved in that
surgery and the recovery and the rehabilitation of
the shoulder surgery itself, I was just - I would
just have to go by the patient's history as to what
happened on that. So it would be more accurate to
go by his opinion on that
As far as the ultimate shoulder
[Page 8]
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Cedillo v. Farmers Insurance Co.
Q. Regarding anything.

2

A. Well, I wou]d have to probably read it

again to Imow if it was regarding anything.
But as far as what you're asking on the
s shoulder, I do believe that her shoulder surgery
6
that was done subsequent to the May 2008 incident
7
was related to the May 2008 incident.
8
Q. Okay. Based on what?
9
A. Based on my ongoing evaluation.
10
You have to realize I'd seen her p·rior
II
to that incident, intennittently spersed (sic) over
12
a period of years, and I saw her immediately-- or
13
at least shortly after the accident that happened
14
with the motorcycle.
15·
So it's based on that.
16
Q. When was the last time that you treated
17
Ms. Cedillo?
I 18
A. Before that accident occurred, or do you
19
mean since the accident?
I 20
Q. Since the accident.
I 21
A. I don't lmow ifI said that in here, so
22
let me look. It might save me some time looking
23
that up.
24
Just a minute. This might be fastest.
25
r last saw her on December 11, 2008, for
3

4

I

.
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involvement, I suspect it would be both opinions.
Dr. Goodwin would have his and I would have my
opinion as to whether she was still having
problems, and that was one of the things I focused
on in the course of my examination.
Q. Okay. So your opinion here is that the
symptoms that she had before the accident - the
surgery she had before the accident to the
shoulder, she was non-symptomatic and functioning
normally prior to the accident at issue here?
A. Yes.
Q. But you don't go so far as to say that
the surgery that Dr. Goodwin did is related in some
fashion to the accident?
A. Which accident?
Q. The subject accident; the May 25th,
2008, accident.
A. Are you asking my opinion now, or are
you saying that I state that in this No. l?
Q. I'm asking if you stated that in this
No. l.
.
A. I did not state that.
Q. Okay. Do you have any opinions beyond
what is stated in your May 2nd, 2012, letter?
A. Regarding her shoulder?

;

2
3
4

5
6
7

8
9

10
II
12
13

14
15

16
17

18
19
lO

21
22
23
24

25

·--·----·--··· ·----·······--···

treatment.
Q. Okay.
A. I then evaluated her again on
April 26th, 2012. .
· Q. And was that before or after her
shoulder surgery?
A. When I last saw her in December of 2008,
I believe my recollection is that was after her
shoulder surgery. rm not sure of that. I'd have
to look it up in the historical dates.
But when I saw her in April of 2012, it
was after her shoulder surgery.
Q. Okay. So my understanding is you
treated her last in December of 2008?
A. Correct.
Q. And you did not see her until you
evaluated her on April 26th, 2012.
Is that accurate?
A. That would be my recollection.
Q. Okay. And beyond treating and
evaluating her, did you see her on any other level
or for any other reason?
A. I don't remember that, that I have.
Q. Your second opinionLet's go back to your first opinion.

[Page 9]
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rm sorry.
You acknowledge that Ms. Cedillo had a
3
prior history of a right shoulder labrum tear,
correct?
s
A. In the first opinion?
6
Q. Yes.
7
A. Yes.
8
Q. And she had a right shoulder Jabrum tear
9
that was surgically repaired after the subject
10
accident, correct?
II
A. Yes.
12
Q. In your second opinion, you acknowledge
13
that Ms. Cedillo had previous neck problems and .
14
previous findings of degenerative change.
15
A. Yes..
16
Q. When you say "previous neck problems,"
17
what were those neck problems?
18
A. She had had a history of intermittent
19
soreness and tightness in the cervical spine,
20
sometimes in the upper cervical region, sometimes
21
in tlie lower cervical region, sometimes at the
22
junction with the upper back.
23
Q. Okay. Predominantly on the right or the
24
left?
2S
A. It involved both. Generally, I would

Cedillo v. Farmers lnsura·nce Co.

2001?

2

2

A. Correct
Q. You say in your second opinion, "I did
4
not find suggestion ofinvolvement ofthe C7-Tl
s disc. 11
6
What would you expect to have found
7
prior to the subject accident that might suggest a
8
C7-Tl disc?
.
9
A. Several things, one of which would have
10
been the specific type ofupper extremity pain
11
pattern that sh.e had. It would have included some
12
of the radiation that she had into the right
13
scapula on a consistent, intense basis like she
14
did.
IS
Sometimes it would involve more profound
16
weakness that could involve some of the musculature
17
of the right upper extremity.
18
Q. So·she had those symptoms before the
19
accident, correct? ·
20
A. Which symptoms?
21
Q. The ones you just described.
22
A. Not in the totality - not in the total
23
way that I just mentioned.
24
She had experienced previously _some
!' 25
weakness in the triceps muscle, she had experienced
!
3

l
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I

say it was more common to be on the right side for
the - for the main portion of the cervical spine.
3
And for the upper portion of the cervical spine, I
4
don't recall it having a clear dominance. ·
s
Q. Okay. And you say "p_revious findings of
6
degenerative change." Again, we're talking about
7
before the subject accident.
8
What were those degenerative changes?
9
A. They are arthritic-type changes that
10
happen in the facets; and they are some loss of
II
disc space height in the cervical spine.
12
Q. Degenerative changes don't generally get
13
better, do they?
14
A. No.
15
Q. And, in fact, degenerative changes
16
generally progressively get worse over time,
17
correct?
18
A. Well, degenerative changes are part of
(9
all of us; it's a part of our aging process. And
20
so as we age, those tend to progress.
21
Q. With respect to Ms. Cedillo, however, it
22
was your opinion back in 2002 that she would be
23
more subject to -- or she would be subject to
24
quicker degenerative changes and more subject to
25
being hurt in the future because of her accident in
2

i

some radiation into the superior medial scapula,
and she had experienced some symptoms in her right
3
upper extremity of pain or paresthesia.
4
I previously opined that those symptoms
s that she had at that time I felt were related to a
6
sclerogenic type of referred pain because of
7
tendinitis from the rotator cuff muscle and because
8
of Thoracic Outlet Syndrome symptoms that she was
i
9
having.
I
' 10
And so a person can have symptomatology
II
in an upper extremity, but it may not be a nerve -12
a nerve compression symptom, just like a person can
: 13 have pain in their left arm and have a heart
14
attack. So there are different types of pain.
IS
But if you're asking were they present
16
in the upper extremity, there were some, but they
17
didn't match the C7-Tl disc.
18
Q. The sclerogenic pain?
l!>
A. Uh-huh.
20
Q. And the Thoracic Outlet Syndrome that
21
you mentioned before the accident, you also mention
I 22
those after the accident, correct?
23
A. Correct.
24
Q. In your records, there is a reference to
2S
the occiput T2 and the C5-C7 as having dysfunction.
2

I
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I

· A. Occiput C2 and C5-7, yes.
Q. All right. Those were mentioned quite
3
often before she had the subject accident?
4
A. Correct
s
Q. And when you say "C5-7, 11 are you talking
6
about C5, C6, and C7?
7
A. Yes.
8
Q. Okay. Did you take any films that would
9
reveal the C7-Tl from the original x-rays you took
10
after the 2001 accident through to today?
11
A. Did I look at the initial report?
12
It would say ifI -- ifl took x-rays.
13
And after her accident -14
Q. Youdid.
IS
A. Did I take x-rays?
16
Q. You did take x-rays the first time she
17
saw you in 2001.
.
18
A. No, I meant after the 2008 accident.
19
Q. Oh.
20
A. Is that what you're asking, if I took
21
x-rays then and I can compare them to the 2002?
22
Q. Yes.
23
A. That's what I don't know, so I'd have to
24
look back in the record and see if 25
Q. It would be May 29, 2008.

reference down through the C7 level.
Q. Right.
3
MR. THOMSON: Off the record.
4
(Discussion held off the record.)
s
Q. (BY MR. THOMSON) Okay. Going on to
6
Opinion No. 3 .where you do relate the shoulder and
7
cervical spine surgeries to the motorcycle
8
accident, you use the word "completely."
9
I assume that means that 100 percent,
10
everything that happened, all the pain, all the
11
symptoms, all the surgeries and everything, were
12
related to the motorcycle accident and nothing
13
else?
14
A. Yes.
1S
Q. Okay.
16
A. For the surgeries.
17
Q. For the surgeries? Okay.
18
And that is based, as you say here,
19
based on your history with the patient, correct?
20
A. Yes.
..
21
Q. When you're talking about her shoulder
22
and cervica] spine surgeries, Dr. Price, she had
23
two spine surgeries 24
A. Yes.
25
Q. - after the accident, one in November

2

2
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A. Okay.
2

of '08 and then one just recently. I believe it
was February of this year.
3
A. I saw her after that.
4
Q. Okay. And so are you relating the
s second spine surgery as well?
6
A. I don't think I could. I would have to
7
leave that to the surgeon because I didn't see her
8
after the :firstsurgery.
9
I didn\ have followup with her, so I'm
10
not really sure the basis for the second one.
II
Q. So just to be clear for the record then,
12
your Opinion No. 3 is related to her shoulder
13
surgery that occurred in 2012 and her spine surgery
14
that occurred in November of '08?
15
A. Yes.
16
Q. Why is it you're able to give an opinion
17
on her shoulder for 2012 but not the spine surgery
1s
for 2012?
19
A. Because the shqulder surgery was
20
something that I felt she had a problem with and
21
would need back when I saw her. I felt she had -22
and have in my notes that she probably had a labral
23
tear. That was my opinion at that time.
24
And so the fact that she had the surgery
25
for a labral tear would go along with what my
2

Q. That report.

3

A. It should be on the back portion of the
exam.
s
Yes, x-rays were taken. I did not
6
mention the C7-Tl level. I don't know if it can be
7
clearly seen. Sometimes that's a difficult one to
8
see.
9
If you would like me to ask for the
10
x-rays to be brought over and look now, I will.
11
Q. Let's narrow it down from there then.
12
From the original x-rays you took in
13
2001 through the x-rays you took after the subject
14
accident, did you take any other x-rays?
15
And I can say I didn't see any reference
16 . to that.
17
A. I don't remember.
18
Q. Okay. So the question for me then would
19
be: The x-rays you took on March 19, 2001, did
20
they show the C7-Tl section? And I know you can
21
look at the x-rays to see that.
22
A. They are not referenced in my report, so
23
I can't tell you ifl could see that clearly or
24
not.
25
I did-have x-rays taken, but I only
4

i
J

!
·

I

:

;
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thoughts were at that time.
I felt she would probably need cervical
3
surgery based on the findings of the MRI, and so
4
that would be something that I would have expected.
s
But as far as having the need for the
6
second surgery, I donti really know what the basis
7
of the need for that was. I don't know if it was a
8
problem that developed subsequent to that or if it
9
was too difficult to take care of at the time.
10
As a result, I knew that she would need
II
a surgery or felt that she would. But for the
12
second one, I don't think I would be able to give
13
an adequate basis for that
14
- I believe she needed it, obviously.
IS
Q. Okay.
16
A. But I don't know if it was a
17 ·
complication or what the circumstances }VOuld have
18
been.
19
Q. And the second surgery that occurred in
20
2012 was a fusion at CS-C6, correct?
21
A. I doi;i't remember that rd have to look
22
at the notes.
23
MR. THOMSON: We'll go off the record.
24
(Discussion held off the record.)
2S
Q. (BY MR. THOMSON) Can you, from your
2

····-·----··"·- ...........

- ... ---·-··· - - - -
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that's the C5-C6, the second spine surgery at
CS-C6, I understand you're not giving an opinion,
3
but through0t1t your pre-accident 4
pre-subject-accident records, is it correct to say
s that you identified a CS-7 disc function in your
6
examinations of-7
A. Yes.
8
Q. And also on the films that you took in
9
200 I, you identified some degenerative problems and
10
discogenic problems 11
A. Yes.
12
Q. -toCS-6?
13
A. Degenerative changes in both the disc
14
space and in the facets.
15
Q. In your records that you have here on
16
Ms. Cedillo, now Mrs. Steele, do you have any
17
records of any other doctors?
18
A. Dr. Bates; I believe I have Dr. Bates.
19
Q. Okay.
20
A. I'm not sure I have all the records, but
21
I have some correspondence from Dr. Bates.
22
Q. Okay. Do you have any of Dr. Bates'
23
patient notes or examination notes or anything like
24
that?
2S
A. I have - well, I'm not sure what I
2

i

:

[Page 20]

films taken in March of 2001, see the C7-Tl level?
A. Yes.
3
Q. And by looking at the 2001 x-rays, do
4
you see any problems with that area that existed in
s the other areas of that?
6
A. No.
7
Q. When you look at tlie -8
you have also, as I understand it,
9
x-rays in May of 2008, correct?
10
A. Yes.
II
Q. All right. And when you look at that,
12
can you see the C7-T1 level there?
13
A. Yes.
14
Q. And when you look at that, how does it
IS
compare to the 2001?
16
A. They appear to be essentially the same.
17
Q. Okay. Do you have any other x-rays on
18
Ms. Cedillo? .
19
. A. Yes, I.have a 2008 AP and lateral
20
lumbar.
21
Q. Okay. And do either of those show at
22
all the cervical or the C7-Tl?
23
A. No.
24
Q. Okay. Thank you, Doctor.
25
Going back then to the second surgery
2

[Page 22]

would call it, but I have a correspondence from him
that was - either he prepared for me or perhaps
3
it's his notes. I don't know which.
4
Q. Okay.
s
A. And then I do have 6
I know that I've seen a couple of copies
7
of different notes from Dr. Goodwin.
8
Q. Okay. How about Dr. Little?
9
A. I don't want to be incorrect because
10
it's a big file, but I don't believe I have
II
anything from Dr. Little.
12
Q. Did you review at any time Fred Rice's
13
reconstruction accident report?
14
A. I don't want to say I haven't, but I
IS
don't remember it.
16
Q. Okay.
17
A. I remember that name, and I -- I have a
18
recollection that someone had done some type of a
19
reconstructive report, but I don't remember seeing
20
it.
21
Q. Had you reviewed that report with
22
respect to Ms. Cedillo, would you have kept it in
23
your patient tile?
24
A. Yes.
25
Q. Okay. And -2
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A. I don't remember it being here. I would ·
be happy to look and see if it's in there, though.
Ifit is, then it1s something I don't remember, but
it could be in here.
I'd be happy to look through that.
Q. rn ask to take a copy of your patient
file, and I can detennine that later.
A. Okay.
Q. I don't want to spend your time -A. IfI have reviewed it, I don't remember
anything about it. So I find it hard to believe
that rve reviewed it, but it's possible.
Q. Have you reviewed any depositions of
Ms. Cedillo, Mr. Steele, or Dr. Goodwin?
A. You know, that - that brings to memory
that I might have at some time, and I don't know I would think it would be a part of this
ifI did. But for some reason, I don't remember if
she brought it to me sometime, if it was sent to me
sometime.
I might have reviewed either a
deposition or I might have reviewed a
reconstruction report.
Q. All right.
A. I just don1t remember. It doesn't stand

.. -· . --·-·---· · · - - - - 2
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out. It's not in my -- I don't think it's in my
file, so I -rm sorry that rm somewhat at a loss
for that
Q. That's okay.
A. I would be happy to review it, though,
if you have it there.
Q. And I don't.
A. Okay. I just don't want to be
inaccurate on the information that rve reviewed.
But it's over such a long span of time, I can1t
remember.
Q. Right. Okay. And you can refer to the
summary that' you did or you can refer to your
patient file.
You first saw Peggy on March 19th, 2001,
correct?
A. That's correct.
Q. Prior to the accident, you last saw her
on -- and I don't know whether it was you or the
massage therapist.
She was last seen by your office on
May 15, 2008?
A. My recollection it was about two weeks
before, yes.

Cedillo v. Farmers Insurance Co.

Q. Okay. Looking at the treatment cards -I believe that's where they would be - it looks as
ifthere was an appointment for May 22nd, 2008,
crossed out.
Having looked at those treatment cards
before, my understanding is that means that the
appointment didn1t go foiward.
A. Either it was -- and I wouldn't know
now, but eitherIf it's crossed out, rm assuming that
it meant it was canceled somehow. Generally
speaking, if it was canceled Let me see. That cancellation would
usua1Iy be that something was scheduled previously,
and it would usually not be canceled by phone. It
usually would have been a change in plan.
So I'm assuming that probably would have
happened on the appointment at the 15th Q. Okay.
A. - and that it was a
previously-scheduled appointment and then was
changed. It would They usually would not pull the record
and cancel it on the card on a phone call.
Q. Okay.
[Page 26]
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A. So that's the most likely scenario.
2
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Q. And do you have any understanding of why

that appointment was changed?
A. No.
Q. Okay. Had she been discharged from your
care on May 15, 2008?
A. I don't think I ever discharged her as
such. I - I believe what would have happened was
that based on that change on the appointment card
is that most probably she was placed on a
call-as-needed basis.
Q. Your last report or chart note refers to
your plans for her in the future.
Does that indicate that your plans were
not to see her again or that it was a
call-as-needed basis?
A. Where is that report so I can answer
that more effectively?
Q. It would be the last Probably the easiest thing for everyone,
Doctor, is to take a look at the treatment notes as
opposed to the treatment card.
Starting with January of '08 and then
working through the last appointment you had, you
saw her before the accident [Paga 27J
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I don't want to belabor the ticks and Ls
and all that sort of stuff. What rd basically
3
like you to do since I can't read them is decipher
4
those for us and kind of tell us what's going on.
s
A. Okay.
6
Q. And I think the first treatmeat note
7
that we talked about would be January 14, '08.
8
A. Okay. At that time, she was complaining
9
of some pain at the right side cervical thoracic
10
junction, and she also had some problems in her low
II
back on the right side.
12
Q. The cervical junction, what would that
13
equate to in terms of the level of disc?
14
A. That would be -- I would consider that
IS
to be an area from about CS to about T3.
16
Q. Okay. All right.
17
Go ahead.
18
A. I followed up with her a few days later,
19
and she was having some achiness in the right
20
scapula, continued some treatment.
21
On the 18th she came in for massage
22
therapy. It was done for half an hour, and it
23
focused on that same region.
24
Q. Now, I want to take you back up because
2S
rve lost you on the treatment notes.
2

-··-·· ..... -·-··--·····---···-· .,,.,_, ......
,
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was done.
Q. And what were her symptoms on the 18th?
3
A. I don1t know. I didn1t encounter her.
4
I wrote down where the massage should be, and then
s the massage therapist is the one that took care of
6
her.
7
Q. All right. And where should the massage
8
have been?
9
A. In that same area. The CS down to T3
10
region was the primary focus. It's along the
II
trapezius ridge areas and along the scapula.
' 12
Q. Okay. And then February 27, 2008?
! 13
A. Yes. That's where I indicated that I
14
thought she might have some irritation of the
IS
C6 disc on the right side and she had some weakness
I 16 in her right triceps.
1 17
And then you can see what I did as far
I
18
as treatments on that.
! 19
Q. Okay.
20
A. And then the 28th, I indicated that the
21
same concerns and cervical thoracic region and that
22
she had some mild improvement, disc improved there
23
and then did some similar treatment.
24
She came back in a week later, and I
i 2S indicated there was marked improvement in her
i
2

I

[Page 30]
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Does the description of what happened
2
happen above the date or below the date or to the
3
side of the date?
4
A. 11 What happened" meaning the treatment I
s did?
6
Q. Yes.
7
A. It would be below the date.
8
Q. Okay. So on January 14, 2008, there
9
is -10
And I assume that is 11assessment11?
11
A. Yes, uh-huh. That's the action line.
12
Q. Okay.
13
A. And so that's where the actual specific
14
treatments that I did go.
IS
Q. Okay. So on l/14/08, the first line,
16
the symptoms, and 17
A. Where the focus of her pain was.
18
Q. Right
19
A. And the one down below is what I did
20
about it.
21
Q. Right
22
A. And the same thing I did was on the 17th
23
and the 18th that I just mentioned. On that one,
24
there was not any treatment by me. It was the
2S
massage therapy that .was done; it says here that

I'

cervical thoracic region.
• One thing I forgot to mention on the
3
28th, I had suspected that we might do some home
I 4 traction to - on her cervical spine, prescribe
l s
i 6 home traction. I hadn't yet, but that was
something I was considering.
7
Q. Okay.
g
A. And then on the 3rd of March, her
9
rotation of cervical spine had improved. I
10
indicated what I did as far as treatment.
ll
I then saw her a few days later. She
12
had some increased tightness and achiness in that
13
cervical thoracic junction area, and I indicated
14
that I was still up in the air on home traction.
IS
Q. All right. And the date then is -16
A. The 6th of March.
17
Q. -- the 6th of March?
18
A. Yes.
19
Q. Now, peppered throughout this is 11R11
20
with a circle.
21
Does that mean 11 right11 ?
22
':
A. Yes.
23
Q. All right. Go ahead.
24
A. On the 7th of March, we did a one-hour
2S
massage therapy session to the same area that was
'

• !I'

2
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done previously.
Q. Okay.
3
A. And then on the 10th, she had had ,.,.
4
further improvement in the right cervical thoracic
s region, similar treatment A couple of days later,
6
she had some increased tightness in that area.
7
Q. For the record, that's March 12th?
A. Yes.
9
Q. Okay.
10
A. On the 17th, she was - we did similar
11
treatment, and she was showing improvement in her
12
rotation to the right side.
13
And then about three weeks later, she
14
had progressed to the point'where I was considering
ts
starting some home traction on the next visit that
16
I would see her.
17
Q. That was April 9th, 2008, con-ect? Is
18
that correct, Doctor?
19
A. Yes.
20
Q. Okay.
21
A. On the 14th, we started the home
22
traction.
23
Q. And what is the home traction? For what
24
is she doing that?
25
A. It's an overhead, door-mounted traction

I

2

·
1

2
3

4

s
6
7

8
1:
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16
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20
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that she sits in, and it's done primarily to ease
some of the underlying problems that I felt she was
having with her degenerative changes in the
cervical spine with the arthritis in the cervical
spine.
Q. Okay.
A. It's a passive type of traction.
Q. Okay.
•
A. On th~ 2hlst, she _had somb~l_further
1mprovement m er cervica1mo 1 1ty.
And then on the 30th, I'd projected what
I thought would be the end-point plan as far as her
treatment. That's why I wrote that in, "one week,
one week, two weeks" of what I thought it would
take to finish her up.
Q. So what does that mean? You'd see her
again in one week?
A. [n a week.
Q. And then another week?
A. And then in another week, and then I
would go out a couple of weeks.
QOk
.
ay.
A. And that was my projection at that time
on the 30th of April.
When I write that out, that's what [
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think it's going to take to finish things up and
have her on her own.
Q. Okay.
A. On the 8th of May, she was having
continued improvement in her right cervical
thoracic region, and then we would start some
exercises the next week. And then on the 15th,
some further improvement.
And then I have what looks like it would
be one week, but then that was changed. And so
that's where we came up with the question on the
27th, and rm not sure what happened with that.
Q. Okay. If we go back to the Would you, Doctor, in your treatment
notes indicate when a patient has been discharged?
A. Not usually.
Q. Where would that show up in your papers?
A. In a regular type of patient when it's
not something that rm answerable on, on a record,
then I would usually just leave the patient to call
me if they need me. I would just not schedule them
or the appointment would be canceled -Q. Okay.
A. - or changed or not scheduled or -Q. The last dictation, chart note, that I
.

·

I
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have before the accident is March 7th, 2008. ·
Is that consistent with your file?
A. Yes.
Q. Did you ever place any limitations on
Ms. Cedillo's physical activities or work
activities?
A. In all of the time rve worked with her?
Q. Since the accident, subject accident.
th A. I would need to go back and look at
at.
I suspect that I did, but I can't recall
specifics. We can look at that, though, if you'd
like.
Q. How would that be noted in your file?
A. Usually, [ would either write it on the
treatment notes or I would have referred to it in
my dictation if I did so.
Q. Okay. And if it doesn't show up on
either of those, then no limitations were placed?
A. Well, if they were placed, they're not
something I can remember or that I could really
comment on.
Q. And the last date that you saw
Ms. Cedillo we'd established was December 11, 2008.
Did you have plans to continue to treat

[Page 33]
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I

her on that date, or had you discharged her?
A rtl probably have to look. I suspect I
3
have a dictation for that last date.
4
Q. I believe you do.
s
A r believe that I 6
[n my recollection; I think that I was
7
going to be available for help with some of the
8
rehabilitation, but I think she ended up going into
9
therapy. But I can't remember that exactly.
10
Q. I've got a note for December 11th, 2008.
If
A There it is, yes.
12
Q. Does that indicate that there was an
13
anticipation that she would come back?
14
A. Yeah, she was going to come in the next
IS
week.
16
Q. Do you know why she did not?
17
A. I don't see any reason recorded in my
18
notes.
19
Q. Okay. And the last time you saw her20
And you gave us today these - you
21
handed me today two letters?
22
Actually, what would you call these,
23
Doctor? How do you refer to those?
24
A. This first one was just my dictation -2S
Q. Okay.
2

.....

"

.. -·-·---··-·

..

. ···--·· .,..

______
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4

s
6

7
8

9

10
II

'

l

i
I
I

12

13

14
IS
16
17
18
19
20
21
22
23

24
2S

'

A. -- of my record did while the patient
2

appointments or plans to see Ms. C~dillo?
A No.
Q. Dr. Price, before the subject accident
on May 5th, 2008, you were treating Ms. Cedillo
for, amongst other things, shoulder problems,
correct?
A. I can't remember.if I was at that time.
ru look in the record.
Q. Okay. And when I say "before," I mean
from the time she first saw you in 200 I to A Oh,yes.
Q. And you were treating her also during
that time frame for right-sided neck pain and other
symptoms, correct?
A AJ3 part of her symptoms, yes.
Q. Okay. And you were treating her for
headachesA. Yes.
Q. -- during that time?
As I recall, the headaches were being
caused, at least according to your exam, by the
pain from the occiput to T2 -A C2.
Q. - C2 area. rm sorry.
ls that correct?

-------,!........ .
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was there and my examination. The second - and

2

3

3

4

4

then this is the corrected copy of that.
Q. All right Why don't we mark your
s dictation as the next exhibit.
6
(Deposition Exhibit No. 3 was marked.)
7
MR. 1HOMSON: And we'll mark your corrected
8
copy as the Exhibit 4.
9
(Deposition Exhibit No. 4 was marked.)
10
Q. (BY MR. THOMSON) What was the reason for
II
seeing Ms. Cedillo on April 26th, 2012?
12
A. My recollection is that she contacted me
13
and had wanted an evaluation because I think she
14
was still having some difficulties following her
IS
surgery from the neck, was recovering from that,
16
and they were starting into the winding-up process
17
and settlement process and so forth, and they
18
wanted a status of where -- where she was at.
19
Q. And it looks to me like you did a
20
complete examination.
21
A. Yes. And I can't remember now if it was
22
Peggy that called me or Mr. Steele that called me.
23
'
I talked to one of them, and they-- one of them
24
asked if she could come in and be evaluated.
2S
Q. Okay. Do you have any current

s
6

7
8

9
10
II

12
13
14

IS
16
17
18

19
20

21

22
23

24
2S

[Page 38]
A. Yes.
Q. You were also treating her for some low

back problems during that time frame.
Is that right?
A. Yes.
Q. And some midback -A. Yes.
Q. Okay. When you refer to the midback,
Dr. Price, what levels to you equate to that,
niidback?
A. From the shoulder - through the
shoulder blades and down through the bra line area
Q. Okay.
MR. 'I,'ffOMSON: Let's go off the record here.
(Discussion held off the record.)
Q. (BY MR. THOMSON) Dr. Price, I'm looking
at your May 2nd, 2012, letter/report.
In 2002, there was a paralabral cyst
that showed up on the MRI. I'm looking at the
first page toward the bottom of the first - the
second, rather, big paragraph there.
A. Yes.
Q. Is a paralabral cyst caused by trauma?
A. It can be.
Q. Okay.
[Page 39]
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· A. I'm not sure in that particular case.
Q. There's also discussion on the second
3
page of the cervical spine in your May 2nd, 2012,
4
letter that there would be posttraumatic
s paraarticular fibrosis and myofascial adhesions.
6
Did you find those on exam?
7
A. Yes. That's a soft-tissue type of
8
finding that's reflected in altered mobility and
9
not a trigger point reactivity in the scarring and
10
roughness in the soft tissues.
II
So that was something that I was of the
12
opinion was present back in that 2000 - would be a
13
residual in the upper cervical spine from the 2001
14
incident.
IS
Q. Okay. And did you find any of that post
16
subject accident?
17
A. Well, it would not - it 18
It would still be present.
19
Q. Those don't heal?
20
A. No. They're part ofunderlying
21
degenerative changes that would be present.
22
Q. Okay.
23
MR. THOMSON: Off the record.
24
(Discussion held off the record.)
2S
MR. THOMSON:. Subject to that clarification,

Cedillo v. Farmers Insurance Co.
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Dr. Price, I have no further questions.
THE WITNESS: Okay.
MR. STEELE: No questions.
(The deposition concluded'at 9:48 a.m.)

***

(Signature was waived.)
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A, Yes. It's Industrial consultant. That was a
specialty study that I did In understanding the basis of
injuries In -- in industry and how to help work with
ergonomic Issues as a part of a workplace and then be
able to take care of work-related Injuries.

1
2

3
4

Q, Doctor, do you specialize In any particular
field of chlroprac.tlc medicine?
A. I ·- I'm not sure that I would know exactly
what you mean by s~alize. I - I practice
traditional chiropractic In that I work with the
· structure and function of the spine and the -- and the
body from a mechanical standpoint, focusing on nerve
function and the biomechanics of the back, neck, and and extremities.
Q, And, Doctor, do you know the claimant in this

21

22
23
24
·25

1

Do you recall that you saw Peggy following
the May 25th, 2008 motorcycle accident?
A, Yes.
Q, And, Doctor, based upon your personal
knowledge of this case and upon your 5Pecial training
and experience, do you have opinions that you hold to a
reasonable degree of medical and chiropractic certainty

2
3
4
5

6
7
8
9

concerning the cause of Peggy's injuries and the
treabnents that were necessary on account of those
Injuries and the prognosis for further treabnent and the
reasonable costs of those?

10
11

12

A. Yes,
Q, Okay, Now, Doctor, before we get into the

13

14
15
16
17
18

specific Information would you please tell the
arbitrator how you be~me Involved In Peggy's care?
A. Orfgfnally or after the 25th Incident?

Let's start orlglnally,

10

A. I'D refer to my notes so that I can be
accurate on that, ff that's okay,
Q, . Please feel free to refer to your notes,

18

25th, 2008 motorcycle accident.

A, Okay, Peggy first came to my office on March
19th, 2001. She was referred to my office by a nurse
practitioner whom she saw as her primary care physician,
Cheryl Rambo, who Is at the McMIiian Medical Olnlc In
Boise,
She had been Involved In an automobile
accident and had been referred to me for assistance In

7
8
9

19
20

Q, Okay. And, Doctor, today we're going to be
talking about your treatment of Peggy Cedillo Steele
over •• ever since that 2001 time when you first saw
her; but we're also going to be focusing upon a May

Q.

5
6

12
13
14
15
16
17

A. Yes.
Q, And how do you know her?
A. I first saw her about 12 years ago, I
believe, when she'd come to my office In relation to an
automobile accident Injury that she had sustained.

r
I
i

19
20
i
21
I
I 22
I

I

23

24
25

Q. And, Doctor, did you take a history from
Peggy?
A. Yes, I did.
Q, And what did that history show?

10
11

case, Peggy Cedillo Steele?

evaluation and treabnent for Injuries sustained in that
accident.

yes,
A. She was the lap-belt-and-shoulder-restrained
driver of a Dodge Durango that was struck by a full-size
four-wheel-drive pickup truck from behind.
At that time the patient had experienced a
preceding injury in June of the prior year and estimated
that she was probably about 90 to 95 percent back to
full function from that Injury when this Incident
occurred, and - that -- that occurred on March ••
excuse me •• on February 1 of 2001.
At the time that her Injury occurred for
which I treated her she was fnltfally seen by
Dr. Little, who Is a medical physician that owned the ••
the McMIiian Medical Cffnfc, and then ended up being
seen by Oleryl Rambo, who was her follow-up physician as
a nurse practitioner.

Q, Now, just for clarity purposes, the

Dr. Little you're referring to was Dr. Terry Little A, Yes.
Q. -- as opposed to Dr. Kenneth Little ••
A. Yes,
Q. •• orthopedic surgeon?
A. Thank you. Yes.
Q, Yes. Thank you. And what was your diagnosis

of Peggy's condition at that time?
A, After performing my examination my opinion
was that she had sustained a cervical thoracic
acceleration/deceleration sprain/strain Injury with
posttraumatlc blomechanlcal dysfunction, muscular
spasming. She also had a lumbosacral and sacrolllac
sprain/strain Injury with posttraumattc blomechanfcal
dysfunction, muscular spasming.
She had a right shoulder sprain/strain Injury
that I felt Involved the rotator cull' musde with
possible Impingement, and that she had right upper
extremity symptoms that I was uncertain at that time of
their origin •• of - of their depth and Involvement as
to whether they were.radlcular in nature or they were
more sclerogenlc related to the right shoulder Injury.
Q, And following yoLtr diagnosis, did you treat

Peggy?

12
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A. Yes, I did.
Q, And what was your treatment?
A. At that time I commenced treatment of Peggy

1
2

3

on that date and then continued through treatment
until - December of 2002 being the last time that I'd
seen her in relation to that Injury.
Q. And did you have a prognosis for Peggy's
recovery?
A. Yes,-1 did.
Q, And what was that?
A. If you'll give me a moment, I will have that.
I Incorrectly stated It, by the way. I said
"December of 2002. • The actual - I started spreading
out some of her treatment at that time. And the actual
prognosis that I rendered would have been then, so let
me find that actual note.
Okay. At that time in December of 2002 I
Indicated that she still had the following residuals.
Is that what you would like me to refer to?
Q. Yes, Doctor.
A. Okay. She had some residua! cervical ·
thoracic pain, and I opined at that time that -- and and explained that that pain was spreading from her
trapezius ridge area, which would be across this region
{Indicating), upward Into the base of her occlput, which

13
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would be at the base of her head in this area
(indicating).
. And I - her primary symptoms were mostly in
this region (indicating). She also had some mid-back
pain predominantly across the bra fine area, and that
affected some of her endurance when she would be
exercising.
At that point I Indicated that I thought she
was through with most of the treatment that would need
to be rendered. I felt that she would most likely have
some tendency toward recurrence.
And if I can have one moment, I will find
where I specifically projected that Actually, I might
borrow-Q, Doctor, you're now referring to an exhibit
that's marked on the front as Exhibit 5; Is that right?
A, Yes.
Q, Thank you,
A. I may not be using it. It depends If I can
find the actual - okay.
The actual prognosis that I gave back in -on November 18, 2002 was that I expected in her cervical
spine she would have episodes of symptomatic and
functional regression occurring most probably about once
a quarter and that these would Involve tightening

14

through the subocdpltal region, which Is at the base of
the skull here (indicating), leading to headaches and
stiffness In the upper cervical spine; and that It would
probably take her anywhere from two to up to four
treatments to get her past that.
I also said that she may have some residuals
in the mid-back area between the shoulder blades and
that she would have a - a -- be more susceptible to
premature degenerative change In her cervical spine
related to the altered mechanics because of this
accident.
Q. Okay. And when next did you see Peggy? And,
Doctor, if you'd like ta refer to your report, it's
actually Exhibit 2 in the stack next to you there.
A. Oh. I did -- I did at one time organize all
this, so that would be easier. Thank you.
Q, Uh-huh.
A. Okay. It appears that I next saw her on
February 15 of 2006.
Q. And did you take a history from her at that
time?
A. Yes, I did.
Q. And what did that history show?
A. She indicated that the - she was having some
headaches and neck pain, which is not something that was
~
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surprising In me based on the prior prognosis that I'd
given for her, and that it had been building up over a
period of time and she thought It was probably related
to sleeping wrong. And that she was not having upper
extremity symptoms but was sore through her shoulders
with dominance on the left and that previously it had
been more dominant toward the right side.
And then I gave a diagnosis that she had a
cervical facet and a costovertebral impingement with a
cervical torticollis, muscular spasming, myofascitis,
and compensatory thoracolumbar mechanical strain; and I
saw her on two occasions for that.
Q, And those two occasions were your treatment
for that-A. Yes.
Q. -- condltfon?
And did you also render a prognosis at that
time?
A, No, I don't believe I did,
Q, Okay, And when did you next see Peggy?
A. I next saw her in - on -- in June of 2007.
Q. And did you take a history at that time?
A. Yes. A summary would be that she presented
to my office at that time on June 20th for evaluation
and treatment of primary left-sided hip pain and

16
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cervical thoracic pain.
The patient had been on a backpacking trip
and had felt that probably her cervical thoracic pain
was related to that; and the l)l!ln was extending up Into
the suboccipital region, which I had previously, In
2002, expected that would probably happen to her. And
that she reported herself experiencing a generalized
pain, numbness, and tingling In both upper extremities
with dominance on the right side, but she did not have
focal weakness.
She did have some endurance weakness, and she
also - that I felt was related to some rotator cuff
muscle Impingement point problems that she was haVing,
and that she also tested positive for some thoracic
outlet syndrome symptoms and that she had possibly some
underlying disk etiology for radlcular type symptoms.
Q, And did you treat her at that time?
A. Yes. I saw her on FM! occasions for
trea~ent for that episode.
Q. And did you make a prognosis at that time?
A. No.
Q, And then when next did you see Peggy?
A. I saw her in October, on October 24, 2007,
and at that time she came In because of tightness In her
cervical thoracic region; and I saw her on five

1
2

thoracic region was continuing to Improve.
Q, And what was your prognosis for Peggy at that

3
4
5
6
7
8
9

time?
A. Well, at that time I'm not sure that I had a
specific prognosis except that my treatment plan had
been to work with her once a week for two weeks and then
go to a two-week Interval, she would be on her workout
regimen, and then she should be able to take care of

10

herself.
Q, When next did you see Peggy in your office,

11

Doctor?

12
13
14

A. I saw her a couple weeks later on May 29,
2008.
Q. And what history did she give you at that

15

time?
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A. She Indicated that she was a passenger on a
moton:.yde that had veered off of the main part of the
road In - and struck sideways a cement barrier, and
that her hand had - and side had been Impacted Into the
barrier and that her body, head, and shoulder had been
violently swung backwards when - when that Impact took
place but did not actually fall over.

17

Q. And do you recall what your examination
revealed?
A. Yes. In the exam are you meaning exam with

19
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occasions for that and did not give a prognosis.
Q. Okay. And following -- following those

3

treatments, when next did you see Peggy?
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A. I saw herJn mid-January, on January 14,
2008, and at that time she came In with right-sic[ed
dominant cervical thoracic pain. She was seen for two
treatments and a massage therapy session.
And at that time I suspected that she could
have a C6 disk that could be causing lier some n~rve root
irritation, but she did not have hard or progressive
neurologicals that would be supportive of nerve root
compression. She was seen •• then seen for live
treatments in March and a massage session.
She was seen for four -- on four occasions In
April, and we started her on some home traction for
seff-~alntenance because of the underlying degenerative
changes that she had, to try with some self-management
of that; and that the patient had improved to the point
that by the end of April my plan had been to work with
her on one occasion for •• excuse me -· at one time per
week for about two weeks and then go to a two-week
Interval.
And on May 8th of 2008 she was to begin her
regular workouts again at the gym. And then I saw her
on May 15, 2008 and noted that her right cervical

18
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the symptoms or are you meaning just the actual
examination process; my diagnosis, In other words?
Q, I actually mean the physical examinations you
performed atthat time··
A. Okay.
Q. •• what you saw.

A, Okay. So at that time -- just give me a
minute.
So in this process would you like me to go
through the exam and Indicate what my findings were?
Q, If you would, please.
A, Okay. I felt that she was a muscular person,
in shape, good condition. She had resumed her workouts
and was an avid exerciser anyway, And she had her
pos •• posturalry her head ~as In a forward position.
She had her shoulders drawn up In a protective position,
whfch is typical of someone that's In pain and
spasming,
She had posterior paracervlcal muscular
spasming that was extending from the upper portion of
the neck (Indicating) In the subocdpltal region down
through this area (Indicating), which would be the
cervlcal·thoraclc junction, and outward Into the
shoulders, downward Into the shoulder blades
(indicating) or scapulae.
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last week at his deposition, and I believe Mr. Thomson
Is making reference to his notes and his complete file
was provided to the court reporter at that time.
And apparently she has made copies of the Dr. Price's complete file, but we don't have those
copies before us. So I think the reference that
Mr. Thomson Is - Is making Is to the treatment notes;
is that right?
MR. THOMSON: At least You know, I haven't
looked at It specifically, but-THE WITNESS: Well, actually, I believe the
treatment notes are In there.
MR. STEELE: They are in there?
THE WITNESS: That's what these things are
(indicating), the treatment notes. So -MR. THOMSON: All I can say Is THE WITNESS: But there may be some pages not
In there. I don't ~- I don't -MR. THOMSON: -- attorney Exhibits No. 3 and
No. 5 do not have the entire patient files for Peggy
Cedillo.
MR. STEELE: rd like to offer Exhibit 3. I
think rve already done that.
MR. THOMSON: And I've MR. STEELE: You can renew your objection.

MR. THOMSON: No objection -- I mean no
objection to Its admittance with the understanding It's
not the whole file.
MR. STEELE: Okay. Thank you, Mr. Thomson.
BY MR, STEELE:
Q. And then Exhibit 4. Could you tell me what
that is?
A. Yes. This Is a printout from our computer
system of the date -- of each date the .patient was seen
with the charges that were Incurred on those dates as
well as record of payments received.
Q. And, Doctor, you've already testified that in
your opinion those charges were reasonable and
necessary?

A. Yes.
Q, And that they total $6,108.58?
A. I don't know the answer to that. You did the
math. But I -- those (Indicating) are •• I accept your
adding of that.
Q. Thank you, Doctor,
MR. STEELE: I'd like to offer Exhibit 4 Into
the record,
MR. THOMSON: No objections.
BY MR, STEELE:
Q, And then last, Doctor, you have one more
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exhibit before you, which is Exhibit s, and I believe
those consist of your records prior to the May 25th,
2008 motorcycle crash; Is that correct?
A. Correct.
MR. STEELE: Okay. And I'd like to offer
those Into the record also.
MR. THOMSON: And, again, I have no objection
to them being admitted, They are not·· between three
and five we do not have the entire patient file.
MR. STEl;LE: I have nothing else for you,
Doctor. Thank you.
THE WITNESS: Okay.
MR, STEELE: Why don't we take that break

now.
THE VIDEOGRAPHER: Off the record.
(Recess taken.)
THE VIDEOGRAPHER: On the record.
EXAMINATION
BY MR. THOMSON:
Q, Dr. Price, Jeff Thomson. I represent
Farmers, as you know, in this arbitration ••
A. Yes.
Q. -- and I'll have a few follow-up questions to

what Mr, Steele has asked you. And because it's most

recent, I'd just like you to take a look at the exhibits
that we talked about at the end of Mr, Steele's
questioning, and epeclflcally Exhibit No, 2,

A. (Witness complied.)
Q, That is your expert witness report In this

matter, corre~
A. I'm not really sure what all that term
means. I will tell you how that came about, and that Is
that I did the exam and then I was asked to make a

report So rm not sure Q. My question Is --

A. •• what an expert Q, - I guess, more specifically, this May 2nd,
2012 letter is not for treatment purposes, is It?

A, No.

19
20
21
22

Q, Your •• Exhibit No, 4, your bllllngs end
charges, do any of these treatments that you have
performed since the accident, the motorcvde accident,
Include treatment for her symptoms for C5·C6 problems?
A. Well, I was treating her cervical spine as a
whole, and l •• and I can't - I don't know that I could
Isolate avisit in which I would say I treated just

23

CS-6. I don't know that I could Isolate that.

24

Q. How about massage therapy? Are they directed
to a specific area for··

25
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A. An area, yes.
Q, And would they -- would you be able to
distinguish between an area that was treating CS-C6 as
opposed to -A. Well-Q, -- an older-A. -- that's what I-mean. I -THE REPORTER: I'm sorry. Could you wait
until the question is finished.
THE WITNESS: Oh.
THE REPORTER: I apologize, I didn't get the
full question.

1
2
3

4

5
6
7
8
9

10
11
12

BY MR, THOMSON:

13

Q, Yeah. That's the one thing we're going to
have to make sure we do, Dr. Price, is let me finish my
question; and I won't Interrupt you in your response
either.
And the question is, when you direct massage
therapy, can you tell whether you're treating for CS·C6
symptoms or shoulder and C7-T1 symptoms?
A, Well, like, for example, when I give
directions for massage therapy, which Is on my treatment
card (indicating), so I'll say right-left cervical/trap,
right-left T/scap, right shoulder. And so I'm not sure
how you would Isolate It to say CS-6,

14
15

16
17

Q. All right, I see one column.

column on the right •• If you go through some pages,
like page 3, I think it is, It shows a - a part that
shows a payment. I think the third page back -· no,
fourth page back -· sorry - fourth page back you'll see
a payment.
Q, Okay. I see what you're saying.
A. But I have not added those up, so I couldn't
answer that accurately.
Q, Sure. Dr. Prlr:e, you would acknowledge
that-- and I'll refer to her as Peggy Cedillo. I know
that her current name is Peggy Cedillo Steele, but··
and I may try and say "Peggy Steele," but I'll probably
say "Peggy Cedillo."
You'll acknowledge that Peggy Cedillo had a
prior history of right shoulder pain, correct?
A, Yes.
Q, That she had a prior history of right

18
19
20
21

shoulder symptoms, correct?

22
23
24
25

A. Yes.
Q, And the diagnosis that she had before the
accident for her right shoulder is actually very similar
to the diagnosis after the accident, correct?
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The same Is true If ultrasound is done. The
ultrasound head Is bigger than CS-6. So I would say
right cervical thoracic or right trapezlus ridge area,
or with the electric stimulation I might say something
like that. And so I don't know how I could isolate that
It was a specific one segment that Q. Is part·· excuse me. I'm sorry.
A. - that would be the Size of a vertebra.
Q, Is part of the problem the fact that the
symptoms of C7-T1 and CS·C6 are very similar?
A, Some of the symptoms would be similar.
Q, In fact, probably the only true distinctive
symptom would be the pattern of the radiculopathy,
correct?
A. I think that would be accurate.
Q. On your Exhibit •• on the Exhibit No. 4, do
the •• the charges here equal the amount actually paid
to you?
A, I'm sorry, I don't know the answer to that.
It has down payments we've received, and I have Q, Looking at~A, I'm not sure that I"ve reviewed this before,
but you can see where payments have been made and you
can see where charges have been made. And I have not
added these up so I couldn't answer that accurately.

58

rs that column

charges or payments?
A. The column on the left Is charges. The

59

1
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3

A. I'm not sure -- I would have to look back and
see what diagnosis I rendered on the shoulder prior to
that.

4

Q, Doyou--

5
6
7

Q. Do you recollect that the prior shoulder

8
g
10

11
12
13
14

15
16
17
18
19

20
21
22
23

24
25

A. I -

surgery that she had was for both the torn labrum and a
rotator cuff repair?
A. That's my recollection,
Q, Okay, And that's basically what happened

after the accident as well, correct?
A. Yes, I - there was so many years between
that that I didn't know If you were referring to those
years when I saw her from 2006 or If you're referring to

2001.
In 2001 I can answer that yes, they seemed to
be·· she had surgeiy for a torn labrum. But In 2006 I
can't recall If I •• what diagnosis I gave for her
shoulder.
Q. And we'll getto that. You had Indicated
that ··you h~d Indicated In response to Mr, Steele's
question as to why it took so long to diagnose a
shoulder that It wasn't diagnosed untfl there was an MRI
done, correct?

A, Correct.
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Q. And the MRl was done in October of 2011. So

1

2
3
4
5
6
7
8

J guess my question is why did It take so long to get an

2

you want the most definitive diagnosis that's 100
percent accurate, that diagnosis only comes through

3

surgery,

4

If you then took the hierarchy below that and
said what Is the next most definitive diagnosis, it
would be an MRI, If you then took what Is after that,

9
10
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13
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16
17
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21
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24
25

MRl of her shoulder?
A. I don't think I can answer that, I believe .

at the time that r was seeing the patient the primary
concern was the cervical spine.
And I'm aware from talking With Dr. Bates and
discussions I had _with him that it was an attempt on our
part to differentiate between which portion of her
symptomatology was due to her cervical spine and which
was due to her shoulder.
And naturally there has to be some kind of a
decision made about which direction a person Is going to
go to first because both of them can hurt each other.

4
5

6
7
8
9
10
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on my cllnlcal evaluation, but the answer that I gave ••
was giving to you and to Mr. Steele was that the most
definitive diagnosis up to that point was the MRI,
Q. It would be unusual to go four years for
surgical repair of a tom labrum or rotator cuff,

10

12
13
14
15

correct?
A, Well, my understanding was that the rotator
cuff actually didn't show a tear; that It had
tendinitis •• tendlnosls but did not actually show a
tear. So that would not be unusual.
Secondly, in my experience in many occasions
on patients that I've had who have had labral tears

16

17
18
19
20
21
22
23

which I've seen, It •• every attempt Is made to avoid
surgery because surgical repair is difficult for labral
tears,
And so generally In my experience surgery is
usually postponed or put off, attempting to resolve It

24

25

- ~ ~ -...--

Q. All right, And without that MRI we can't
tell whether on the day after the accident she had a
tom labrum or a rotator cuff tear, correct?
A. Well, the definitive diagnosis for those
problems would be an MRI and actually looking at it
surgically. Up until that point it would be based on my
opinion or whatever other physician's opinion and what '
we find In the physical examination.
Q, Okay, And you just indicated that the normal
types of symptoms you would expect from a right shoulder
may have been masked by her other problems, correct?
A, Help me understand that question so I answer
it correctly,
Q. What I'm asking is you could not diagnose
!
that she had a rotator cuff tear or a labrum tear from
the accident, correct?
A, Well, I did In August,
Q. You cannot •• you could not diagnose that she
actually·· well, you indicated that you cannot diagnose
a rotator cuff labrum tear until you get an MRI,
And since there was no MRI you cannot
diagnose that, correct?
A. Well, If·· If I'm understanding your
I
f
question correctly, what I was attempti.ng to tell you
was that there are differing degrees of diagnosis. If

[

62

It would be clinical evaluation.
My diagnosis was a diagnosis and it was based

11

And so from the time that the MRI was done on
the cervical spine and that was pursued surgically, I I have a gap In which I was not Involved with the
patient and so I don't know that I can answer the
eventual direction toward the MRI of the shoulder,
Q, The bottom line, there is no MRl from the
date of the motorcycle accident until October 11th
showing tom labrum or rotator cuff tear, correct?
A. Let me just refer to this (indicating) so I'm
accurate on it, on that report that I did.
Correct, On my records that's what I show.
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without surgery. That's been my experience, I'm not
the surgeon, so he would have to answer those other
reasons that he might have had for waiting.
Q. You acknowledge, do you not, Doctor, that
Peggy Cedillo had prior neck problems, correct?
A. correct.
Q. She had a history of Intermittent soreness
and tightness in her cervical spine?
A, Yes.
Q. Sometimes in the upper cervical region?
A, Correct,
Q. Sometimes in the lower cervical region?
A. Correct,
Q, And sometimes at the junction with the upper
back, the CT junction?
A. Through that area.
Q. Both left and right symptoms?
A. Yes.
Q. This is all prior to the motorcycle accident,
correct?
A. Correct,
Q. And you had previous findings of degenerative
change to her cervical spine, which we've discussed,

correct?'
A. Yes,
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Q. And there were arthritic changes in the
facets that you showed us, correct, before the
motorcycle accident?

5
6

A. Yes.

8
9

10
11

12

Q, And some loss of disk space height In the
A. Yes.

9

Q. Those don't get better, do they?

10

A.- You mean do -- does the spacing reappear and
does the arthritis go away or do the symptoms ease?

Q,

14
15

Q. In fact, they get progressively worse over

Do the problems themselves go away?

A. No.
time?

16
17
18
19

she had a 2001 accident, that her progression of the

20

degenerative changes would be accelerated, correct?

22
23
24
25

5
6
7
8

cervical spine?.

13

21

3
4

A. In the cervical spine?
Q. Correct.

7

1
2

A. Asweall do.
Q, But in Peggy's case you Indicate that because

A. Yes. I mentioned that to Mr. Steele, that I

2

4
5
6
7

',

Q. And just to be dear~ the x-rays were taken
four days after the motorcycle aClCident. You're not
relating that increased degeneration and loss of disk
height to the motorcycle accident, are you?

A. Correct.
Q, Okay, You also back in -- from the 2001
reslduals at that time, correct?

A. Yes.

Q, Some of those residuals were posttraumatlc
A. Yes.

Q. And myofascial adhesions? Is -A. ·Yes.

Q, And those don't go away; they don't get
better, do they?

A. They can. But, generally speaking, they are

20

the basis of the mechanical changes that help to create

21

the degenerative changes we were just talking about,

Q. And you would expect those -- that fibrosis

22

23
24

motorcycle accident?

25

'A. To some extent.

and those adhesions to still be there the day before the

'

67
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report from prior to the motorcy~e accident, correct?

A. I think It was back in 2001 or 2, maybe 2002.

'

periarticular fibrosis? Is that accurate?

thought there would be some acceleration of her

Q, All right. And that actually came out of a

; 91 . . i : l i . ! ! . s ; . : L m ~

Q, Okay, Also back In 2002 you had an

1
2

expectation that Peggy Cedillo would have future

Q, sure, And you also in~icated that you would
expect that her - that she would be susceptible to

3

episodes of symptomatic and functional regression with

4

respect to her C-splne, correct?

premature degenerative changes as well, correct?

5

A. , The upper cervical spine and headaches, yes.

6
7
8

Q. When you say "episodes," you mean that from

A. That's what I meant by that.
Q. Okay. But at a more accelerated rate than

you would expect from somebody of a similar age?

time l'o time she would have a - for lack of a better
word, a flare-up of these symptoms that you would then

8
9
10

A. Yes. r think because of what had happened to
her that the cs, 6, and 7 level In those lntervertebral

10

11

disk spaces would have had a mild Increase in her - her

11

A, Yes. I thought that she would probably have

12
13
14
15
16
17

rate of degenerative change.
Q, And you would expect that worsening of her

12
13
14
15

a tendency toward lntennlttent occasional recurrent
headaches and some pain at the base of her skull related
to that.
Q, And as well as pain throughout the

accident, correct?
A. I don't know what you mea·n by that question.

paracervical thoracic region, correct?
A. I primarily expected her to have that and

18

rm sorry.

16
17
18
19

19
20
21
22
23
24
25

9

conditions, degenerative arthritic changes and loss of
disk space, to be worse on the day before the motorcycle

Q, In comparison to when you were giving her the

original prognosis that she would have accelerated
degenerative changes and that they would accelerate
quicker than the normal person of her age, then come six
years later, the day before the motorcycle accident, you
would expect those conditions to have worsened, correct?
A. Yes. That's what I - when I went through

66

20
21
22
i 23
I 24

I

25

.

accident and In 2002 you found that she had certain

degeneration at the •• at the Ci -- sorry - at the CS,
6, and 7 areas.

:

11

65

3

Increase In that over that six-year span.
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1

those x-rays, I mentioned that there had been some mild

treat to regression and then another flare-up would
occur and you'd treat that?
;

then to have problems between the shoulder blades.
Q. Okay. And you Indicated back then that these

types of flare-ups would happen when she was under -when she had stress in her life or she was doing
strenuous physical activities, correct?

A. That would contribute to them.

•

Q. And we know that symptoms of C5-C6

degenerative changes can wax and wane, correct?
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·1

A, Yes.

2

Q. Your expectations that she would have these

3

episodes acbrally came.to fruition, did they not?

4

A. Yes.
Q. Did you -A. Not as often as I thought, but they dld.

5

6

7

Q, In fact, after you had given her this report

on her residuals she came back to you a few days later
claiming that she had turned her head and had a sudden
onset of sharp pain in the area that you had been
treating,
And that was on November 25th, 2002, if you
need to refresh your memory, Do you recall that?

A. No. I'm sorry.
q. Would you mind checking that -A. Sure.
Q, -- note and confirming that that's what
happened?
A. If you have It on yqur paper, that wfll save
me looking for It. But rd be happy to look for It,
either way.
Q. I have it in my outline, Doctor, so I can see
if I can find the actual note.
A. What was the date?
Q, November 25th, 2002,

A. I see a date that I saw her then. I'll look
for the report.

Yes, I see that
Q, All right, And that was a treatment for
essentially a flare-up or an activity that caused her
symptoms to return for which she'd been previously

treated, correct?
A. Yes.
Q, And then you last saw her for that on
December 11, 2002 -A. Yes.
Q, •• but you did not discharge her at that
point, did you, from treatment?
A. No. I expected I was going to do that
sometime In January.
Q, But the note there In December Indicates your
anticipation that she would need further treatment,

correct?
A. No, not beyond what I just said.
Q, You expected to treat her more in lanuarv ••

A. Yes.
Q, •• Is what -- I'm sorry, I missed that, She
didn't come back for that treatment, did she?

A. No,
Q, You began treating her again in 2006,

70
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A. Correct.
Q. And in this Incident she Indicated that she
had slept wrong, correct?
A. You know what? It might be best If I look at
that little exhibit paper here because I went through
and took all the time to summarize all of that, so -- I
think I can answer you from that, If that's okay.
Q, If you need that ta refresh your

recollection, that's fine.

A. Yes. She came in February of 2006,
Q, And the reason she came was symptoms arising

from what she believed to have been sleeping wrong,
correct?

A. Yes.
Q. Did you discharge her at that point?

A. No. I don't believe I - let me explain
something, Generally when a person doe~ not have
somethlng that's an actual trauma, then I usually don't
discharge them. They just come ln when they feel they
need to.
If there's something that's an actual type of
a trauma that's occurred, then I will discharge the
person from that treatment and say they're over this
trauma and here's what the prognosis is.
Q. Fair enough, She came to see you In 2006 for

two treatments and she was scheduled for two more
appointments but she did not come for those two
appointments, did she?
A. No.
Q. And I believe you told Mr, Steele that that
wasn't surprising that she had this episode given y~r
prior prognosis?

A. Correct.
Q. So this was one of those flare-ups that you

anticipated were going to occur because of the residuals
she had from the 2001 accident?

12

A. Yes.

13
14
15
16
17

Q, Then she began treating again with you In

June 20, 2007, correct?

A, Yes.

This time It was a backpacking trip that she
believed, anyway, that brought on the symptoms?
Q,

18
19
.20
21
22

and I realize you didn't discharge her, but you refer In

23
24

further treatment, correct?
A. l probably should refer to my actual note so

25

Idon't··

A. Yes.
Q. You treated her until November of 2007 but··
your last note, do you not, to her busy schedule and
difficulty treating her and there's an anticipation of
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Q. Sure. November 1st, 2007.
A. Perhaps my information Is filed wrong, If

1

22nd, three days before the accident, for another

2

3
4
5

you show me that, then I can do it. I don't -- I don't

3

appointment.
A. I think there was a projected plan of

actually have a dictated paper here for that date, so --

6
7
8
9

10
11
12
13

4

treatment and so t~ere was a date circled, but I -- the

in this file (Indicating),

5

Q, It may be that I was looking at a letter, but
·that's where not having the complete file has become a

6

7

bit of a problem here.

8

specifics that I had down I think are In my summary
notes of what I had, that when I get -- when I got to
the point - my plan was to go once a week for two weeks
and then go out the two weeks, and I don't believe she

A. I -- I don't have in my treatment notes that
I saw her on November 7th, but Q. When was the last time you saw her in 2007?
A. November 1.
Q. November 1, 2007. That's the date I have.

9

10
11

12
13

14
15
16

And when Is the last note that you have, chart note that

14

you have, on her?

15

17

dictated note --

18

19
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24
25

A. Well, I have November 1. But as far as a

16
17
18
19

Q. Yes.
A. - the last one I think was in October and October 26,

20

Q. And is there an indication In that that you
expect her to return for further treatment?
A. No,
Q. Is there a discharge of her at that polnt7
A. No,

21
22
23
24
25

came In at that time.
Q, so had you gone with.your plan of once a week

starting on May 15th, she would have had a session on
May 22nd, correct?
A. Yes.
Q. And that Is circled in your treatment
notes••
A. Yes.
Q. -- but it was then marked off?
A. Yes,
Q, All right. And then if you continued with
that one lime per week, the next appointment would be
the date of the acddent -- the date you saw her on the
29th, correct?
A. I was going to go once a week for the two
weeks. It would have been out two weeks then.
Q. All right, You had not finished treating her

73
1
2

75

Q. Okay. You saw her again then In -- or let me

1

backup.

at the time of the accident, correct?

2

A. Well, as I mentioned to you, when I treat

3

patients that come In on an as-needed basis as her, I

2007 backpacking trip episode, you indicated to
Mr. Steele that you expected that this type of thl119

4
5

6

would occur again b~cause of the residuals arising from

7
8
9

the 2002 accident -- 2001 accident?

6
7

wlli tell them what I think It will probably take; and
then they are left to come In or not come In, I do my
projection, but you can see that was cancelled - or

3

4
5

In the - with respect to this episode, the

A. Correct.

8

Q. And we're five years out from that, correct?

9

changed out on that date. Anti so Q. For--

10

A. Yes,

10

A. ·- I don't think I could ever say on any of
those dates from 2006, when they're not due to a

11
12
13

Q. She's still having these episodes that you

11

specific trauma that rm responsible for, that I

12
13

finished complete treabnent.

14
15
16

patients Is, "My goal is to have you to the point that

14

15
16

had predicted back in 2002?

A. Yes.
Q, Then she began treating with you again, I
believe, In 2008, January 18, 2008, correct?

A. Yeah, Fourteen.

17

Q. January 14, 2008? And you treated her for

18

this particular period of time through May 15, 2008,

19

correct?

20
21

22
23
24
25

A. Yes.
Q. Which was just ten days before the motorcycle

i

accident, correct?

A. Yes.
1,

Q, And as I understand It, there Is at least a
suggestion In your file that she was to come back on May

74
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My treatment in my office, w~at I tell the

you feel comfortable and you're happy with how you"re
feellng. And when you feel like that, you don't need to
come tame,•

Q, As you've testified, it was your anticipation
that she would come in once a week for the next week and
then once averv two weeks following that, correct?
A. No. I was going to see her once a week for
two weeks and then go out two weeks, and that's what I

thought It would take to finish getting over that
episode,

Q, So you hadn't finished treating her, correct,
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before the accident?

2

A. No. I ·· let me clarify that again. I gave
her what my projection was of what I thought it would
take to have her feellng good again. I always tell the

3
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patients that when they feel well enough and they're
happy with how they're feeling, then they don't need to
come In to me.
So if you say was I finished treating her, It
would be up to how the patient was feeling. That's what
I would base my treabnent on.
Q, All right. You anticipated treating her

more, right?
A. I expected that she would have taken once a
week for two weeks and then probably go two weeks to get
her to the point that she would feel good.
Q, And that did not occur because of the
accident, correct? The accident Intervened during that

time frame, correct?
A. Yes.
Q, During that treatment in 2008 from January 14

to just before the accident, on May 15, you were
treating her, correct?
A. Yes.
Q. And for what symptoms were you treating her?
A. May I ask something? can I go off record for

a minute?
Q, Why don't you go ahead and ask on the

record,
A. Well, I just got buzzed by my office.
Q. Oh, absolutely.
A. That patient needs to come off from that
acupuncture.
MR. THOMSON: Let's go off the record.
THE VIDEOGRAPHER: Off the record,
(Recess taken.)
THE VIDEOGRAPHER: On the record.
BY MR, THOMSON:
Q, Doctor, we broke momentarily so you could
visit with a patient, and I appreciate you doing that
and coming back,
The question that I had on the table In
essence was focusing on the treatment that you were··
the symptoms that you were treating during 2008 up to
the ten days before the accident,

Maybe the best thing for me to do Is just ask
you, was she treating for paracervlcal thoracic muscular
pain?
A, Yes.
Q, And paracervlcal thoracic muscular tightness?

A, Yes,
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1
2

Q.

And paracervlcat thoracic spasm?

A. Yes.

3
4

A. Yes.

5

Q. And

6
7
8
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A. Yes.
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Q. And pain throughout the trapezius ridge?

pain Into the right levator scapula?

Q, Did she show any radlcular -- any
radlculopathy type symptoms during the treatment just
prior to the accident?
A, She showed a pattern of symptomatology, but I
didn't find hard or progressed neurologlcals.
Q. You did, however, on February 27th note C6 ••
of 2008 -- C6 weak fingers?
A, No.
Q, If you could find that treatment card.
A. For?
Q.

For February 27, 2008,

A. Sure.
Q, That's what I'm referring to.
A. Okay,
Q. Okay. Do you see an entry there that says

"C6" and off to the side "weak fingers"?
A. No.
Q.

What do y~u see?

A. It says "C6 disk - weak right triceps,"

Q. Triceps. I'm sorry.
A. It's In Gennan. Sorry. Bad writing.
Q. It's almost half as good as the bicep. You
do note the C6 disk, correct?
A. Yes,
Q, And you note atype of radiculopathy related
to that C6, correct?
A. No. The problem we've been having on that is
what I mentioned before and that was that -- some
endurance weakness in that area affecting the triceps
muscle.
Q, Weakness In the triceps, though, can be a
sign of a problem at the CS·C6 disk area, correct?
A, Yes.
Q, All right, You also Indicate through your
treatment that she has C5·C6·C7 dysfunction, correct?
A, Correct. Yes.
Q. And what do you mean by dysfunction?
A. Well, when you have degenerative changes In
an area, It's going to affect the mechanics of It, And
that's what I'd previously seen back In her 2001
episode.
Q, And you're stlll seeing It In 2008 as you
would expect?
A. Yes, That's one of the areas traumatized In
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th Is motorcycle aceident.

1
2

Q, Triceps weakness? correct -A. Yes,
Q. -- triceps?

A. In the - In several months before.

3
4
5
6

Q, Okay, And you would anticipate that from the

7

Q. And now we're talking about before the

motorcycle accident. So what you're talking about here
is a dysfunction to the C5-C6-C7 area that existed the
month before the accident?

residuals she had from the 2001 accident?

8
9

A. Yes, because It was one of my projections.
Q, You also indicate during treatment before the
accident during 2008 cervical facet etiology, correct?
A. Facet what?

10
11

12
13

Q. Etiology.

A. I'm not sure If I understand that question
right. You mean did the cervical facets work right

or - rm not sure Q, Perhaps I should be more specific. You note
from time to time during the treatment that you gave her
before the accident., Including treatment during 2008,
cervical facet etiology.

A. Etiology?
Q, Etiology, I'm sorry,
A. Well, rm assuming •• was that like In a
report or something or -· It's an unusual statement for
me to make, so I - I'm sure I probably said something

llke that, I'm just not sure what context It was in.
Q. All right. What does It mean In general?
A, Well, etiology means what's the source of

something. So when you say "cervical facet etiOlogy,"
rm not - It has to be referring to something and I'm
not sure -- probably something was happening and I was
thinking it was due to the cervical "facets, but I -- I
kind of need a context and I'd be happy to answer that.
Q. Sure. The problem with summarizing, Doctor,
is I didn't necessarily note exactly where I saw that;
but we can come back to that.
so in the month before the accident she was
treating for each of the things we just discussed,
correct?
A. Well, generally she was being treated because
she had muscufar spasmln~ and pain through the cervical
thoracic region extending Into the right shoulder was
one of the things she was befng treated for,
Q, Let's focus on the C7•T1 disk. Would you
expect to find the following type of radicular symptoms
from a C7•T1 disk: Radiation Into the right scapula?
A, Some portion of the scapula,
Q, weakness in some of the musculature of the
right upper extremity?
A, Yes,
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A. It could be one Involved.
Q. Okay, Symptoms of pain or paresthesia in the
right upper extremities? Is that one of the symptoms
thatwouldA, Yes, It could.
Q, And she had all these symptoms prior to the
motorcycle accident, didn't she?
A. Yes.
Q. Okay, A C7·Tl disk that has these symptoms
doesn't repair itself, does It?
A. I'm not sure what you're - help me

understand that question and I'll try to answer that.
Q, If she had these symptoms consistent with the
C7•T1 disk problem before the accident, you would
anticipate that she would have those same problems on
the day of the accident, correct?
A, If, In fact, she was having a C -· If it was
because of the C7-T1 disk?
Q. Okay.
A. Is that what you're asking?
Q, Yes,

A. Yes,

Q. Okay. So if she had these symptoms before

the accident, then that would be an indication that If,
in fact, the symptoms are from a C7·T1 disk, that that
would - that same problem would still exist the day
before the accident, motorcyde accident?
A, Okay, Ask me that once more,
Q, Sure, To try and summarize what we've just
talked about, if the symptoms we just talked about are,
in fact, symptoms of a C7-T1 disk problem and those
symptoms existed before the accident, you would
anticipate them to still be there on the day of the
accident, correct?
A. If an of the things you said are true and

the patient was not Improving, then yes,
Q, Okay, And many of the symptoms that you were
treating her due to a C5·C&/C&·C7 dysfunction are also
symptoms that could come from a C7·T1 problem?
A. It is a gray area.
Q, But they do overlap?
A. Yes,
Q, Can overlap?
A. That's what I mean. It's •• it's not a
distinct black and white.
Q. Okay. Am I correct from your testimony given
to Mr. Steele that you have no opinion with respect to

84

BURNHAM, HABEL & ASSOCIATES, INC. (208) 345-5700

001345

DEPOSITION OF DAVID NELSON PRICE, D.C. TAK.EN 10/23/2012
1
2
3
4

A. That would be Incorrect
Q, That would be Incorrect.

5

A. Yes.

6
7

8
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· 10
11
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19

20

1

the C5-C6 injury and surgery and Its relation to the
motorcyde accident?

Mr, Steele that there were -- the injuries in y~ur
opinion were related to the motorcycle accident, what
injuries were you talking about?
A. Well, I said that there were a number of
different Injuries that occurred. One was that she had
an aggravation of the cervical sprain/strain that I
think was present -- was lnltlally Injured In either the

2000 or the 2001 accident Involving CS, 6, and 7.
Q. Okay. Now, when you say "an aggravation,"
then you're not saying that the C5-C6 are-a Is completely
and solely related to the motorcycle accident?

21
22
23
24

related to the accident. The fact that there was

25

pre-existing underlying degenerative change was not

A. The aggravation Is completely and solely

"The patient reports that she has
headache pain In the occipital region
traveling to the frontal area, but
predominantly [sic] in the occipital
portion of the head. It has been
constantly present since a short time
following the accident, but it Is of
variable Intensity,"
Did I read that correctly?

4
5
6

Q. Okay. The reason I ask that Is that In
your -- your expert witness report you only had an
opinion regarding the shoulder surgery and the first
C7-T1 surgery.

A. Correct,
Q, Okay, When you were giving your opinion to

Q, And under "Headaches• you say:
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A. Yes.

Q, And then on March 19, 2001 -- this is after
the 2001 rear-end accident--you also indicate
headaches, correct?
A. Yes.
Q, And you say here:
"The patient reports pain In her head
that is predominantly In the temple,
frontal and sinus areas and has a
constant headaches [sic] since the time
of the accident. It Is variable" -- "It
is of variable intensity. Generally, she
feels the headaches have probably
worsened slightly,"
Did I read that correctly?
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3
4

related ID the accident.
Q, Okay. I --1 understand. What I'd like to
do is a,mpare your initial report from the 2001
accident, which is the March 19, 2001 -- and I can give

5

you a copy if that's the easiest thing to do.

6

A. Sure.

7

Q. (Indicating),

8
g

A. Thank you.
Q. Okay. And I believe that's In the Exhibits 3

10
11

12
13
14
15

16
17
18

and 5. I i,vant you to -- we're going to compare this
initial report after the 2001 motor vehicle accident to
your Initial report after the motorcycle accident.
A, Okay,
Q, All right. So let's start with the initial
report after the motorcycle accident, the subject
accident, which Is dated May 29, 2008.
That's four days after the accident occurred,
correct?

19

A. Uh-huh.

20
21

Q. "Yes"?

22
23

24
25

A, Yes,
Q. Thanks. And In this report you call out
three areas, I guess: Headaches, neck pain, and right
upper extremity, correct?
A. Yes.
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A. Correct.
Q. So you have -- after the 2001 accident you

have the same types of problems of headaches after the
2008 accident, correct?

A. Well, It depends on what you're calllng -- If
you're calling the headaches as a dassificatlon of a
symptom, yes. If you're describing the headaches, I
thfnk you'll see from the description they're not in the
same areas. But regardless, I thought they were both
from the celVlcal spine fnJury.
MR. THOMSON: Okay. Let's take a br~ak. We
need to change our tape.
THE WITNESS: Okay.
THE VIDEOGRAPHER: End of tape two. Off the

record.

20
21

(Discussion held off the record,)
THE VIDEOGRAPHER: on the record. Beginning
tape three. You may begin.
MR. THOMSON: Thank you.
BY MR, THOMSON:
Q. Dr, Price, we were talking about comparing

22
23
24
25

the May 29, 2008 initial exam to the March 19, 2001
lnitlal exam after the motor vehicle accident that she
had In 2Cl01,
And we had Indicated that there Is a category
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of problem, J guess, after the second accident of neck
2 pain; and ~here's also a category after the prior motor
3 vehlde accident of neck pain, correct?
A. Yes.·
4
Q. Now, in the post-motorcycle accident
5
6 description It says:
"The patient has pain in the cervical
7
spine that is presently bilaterally,
8
This Is a deep aching pain, stiffness,
9 .
and soreness with sharpness on movements
10
In
extension or toward the right side."
11
And
It goes on. Then on the March 19
12
pre-accident
- pre-subject accident report it says
13
almost
word
for
word the same thing, correct?
14
A.
Yes.
15
Q. "The patient reports pain in her cervical
16
17 spine that Is present bilaterally, with slight dominance
18 on the right •• , This Is a deep aching pain with
19 sharpness and stiffness."
So they are almost word for word?
20
A. That part, yes,
21
Q, Okay, And If we go down into the •• oh, By
22
the
way, Doctor, on the March 19, 2001 report there's a
23
category
No. 5 that says "Other," and the last sentence
24
says:
25

1

1
2
3

4
5

6
7
8
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extremity. It can come - be sclerogenlc, It can be
related to thoracic outlet syndrome Q. But my question, Dr, Price, is if the pain
radiates Into the No. 4 and 5 digits on the right hand,
that is the type of radicular pattern that defines a
C7·T1disk?
A. That could be associated with that disk, yes.
Q, All right, There Is no other type of
radlcular pattern into other digits that would Indicate

10

a C7-T1, right?

11

A. Well, they do overlap. so I think - there's
classic and then there are - they're never
d!stlnctive.
Q, Okay. This is •• this A, SO if you're saying would that - Is that
something that may be Indicative of that, the answer is
yes.
Q. And that's actually the classic radiculopathy
you wo11ld expect from C7·Tl, correct?
A. Yes.
Q, Okay, In the May 29 post-motorcycle accident
report the - I'm going to concentrate now on the
examination. The examination that you performed there
showed this patient to be a muscular, in-shape female.
Did you understand that Peggy Cedillo was
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"The patient has been experiencing
symptoms of pain, numbness and tingling
down the right lateral upper arm,
crossing into the medial forearm and into
the #4 and 5 digits on the right hand."
A. Yes.
Q, Did J read that correctly?
A. Yes.
Q, And those are the types of -- those are the
exact radicular symptoms you would see from a C5-T1
[sic] disk problem, correct?
A. Do you mean -- you might want to restate
that There Isn't such a thing· as that.
Q, SUch a thing as what?
A. ACS-Tl disk.
Q, Oh, rm sorry, All right, Let's back that
up. That description there defines the exact type of
radicular symptoms yau would find from a problematic
C7-T1disk?
A, .You could find those.
Q, Okay, But, In fact, that's a type af
radiculopathy that defines that particular disk area,
correct?
A. Well, there are many -- there are many causes
for a person having paresthesla In their upper
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muscular because she had been in a weight-lifting
program?
A. I was aware she was in that, but I'm not sure
what you mean, did I understand. I mean I visualized
her-Q. Okay,

A. - so rm not sure what •• I don't
understand -Q, Was she··
A. •• the question.
Q, Was she of the type of a muscular female that
would come from weight lifting?
A. Or at least active exercise.
Q. Okay. Jn that same post-motorcycle accident
report there Is, a sentence ar two down:
"The patient has pasterlar paracervical
muscular spasming extending from the
sullocclpital region down through the
trapezlus ridge and levator scapulae
musdes,"
Did J read that correctly?
A, Yes.
Q, It says the same thing on -- In your March
19, 2001 report as well, does it not?
A. I -· I don't know. If you've seen It, then
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1

It probably does.

says: "The right scapula was markedly hypomoblle In

A. rm not sure how to read -- okay. Page 4.

4

comparison to the left."

Well, It doesn't say that exact sentence but

5
6

Q, Page 4, first full sentence.

4
5

"Page Four" it says up on top.

6
7
8

having spasming in the -- In the same area after both

9

accidents?

10
11

It does mention those musdes.

7

Q. Okay. But there's -- she's essentially

10

Q. Okay, And further down it says:
intensifies the patient's headache ••• " This Is

14

post-motorcycle accident.

"Stimulation of the subocclpital trigger points

15

11

24
25

painful in the superior and posterior

"Foraminal compression testing produces

the right side this Intensified the

93

symptoms into the right shoulder,

1

2

right upper extremity,"

2
3

Did I read that correctly?

4

8

9
10
11

Correct.
Page 2, fifth sentence down, "Foramlnal

compression ••• II

Q. Looking at the 2001 report, if you look on
page 3 about five sentences down, It says essentlally

13

the same thing, correct?
A. It says it pinched Into the cervical thoracic
junction area but it did not mention the shoulder, If
that's what you mean.

Q, The 2008, though, does talk about Into the

18

right upper extremity, correct, as well as the right

19
20
21
22
23
24
25

shoulder?
A. Yes.

Q, And then on •• in 2008 it says, just down
from that:
"The right" -- "The right scapula Is
hypomoblle in comparison to the left
although both are hypomoblle In

94

"The circumduction of the right shoulder
Is decreased approximately 1/3 In
comparison to the left with pain in the
superior and posterior aspects of this
movement."
And then on the 2001 report, about the middle of the
paragraph, it says:

aspect of movement on the right with

crepitation.n
Essentially the same?
A. Well, I didn't delineate amount, so I'm
not -- I ~onestly don't know how I can compare those
except that they both were painful.
Q. Okay. Let's go down. On the 2008 it says:

7

"The teres minor and infrasplnatus

8

impingement points are positive on the

9

A. Yes, that's correct reading,

12
14
15
16
17

5
6

A, And whereabouts?

Q.

Q. Okay. Then the sentence after that on the
2008:

95

medial/superior scapula area and Into the

A. You're reading the 29th?

same as far as the right.
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1

7

A, Okay. Both of them were involved In the '08
one but not In the other one, but It's essentially the

component was added, and when done toward

report:

Q,

Q, Yes,

"Circumductlon of the shoulders was

A. Yes.

Q. Then it talks about, on page 2 of the 2008

_,,m.~~;n-:..~~z=i~=-~~..c.·~

5

A. Okay. That's the left. And where was the
one on the - last sentence?

23

17
18
19
20
21
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23
24

6

Q, The last sentence,, first full paragraph.

if in extension and/or a lateral flexion

on the 2001 report, correct? The last sentence of
page 3.

4

Essentially·the same, correct?
A. Yeah, Where Is that on the 2001?

cervfcothoracic pinching pain especially

16

1

And in 2001, page 3, toward the bottom it

12
13
14
15
16
17
18
19
20
21
22

And the same thing was found on examination

25

8
9

A. Correct.

12
13

3

comparison to normal."

1
2
3

2
3

10
11

right side for pain and parestheslas that
exactly reproduce some of the symptoms in
her right upper extremity."

12
13

A. Yes.

14

Q, And then on the 2001 report, If we go to the

Do you see that?

15
16
17

s~cond paragraph, the middle of It, it says:

18
19

positive for pain and restriction that

20
21
22
23
24
25

extremity symptoms,"

"The teres minor and lnfrasplnatus
lmpl_ngement points on the right were
exactly duplicated her right upper
Essentially the same, correct?
A. Yes.

Q. And when you go a little further down on
2008, It says:
"The occiput-C2 and CS-7 motor units show
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restriction in compound lateral
flexlon/rotation/extenslon movements."
And if you go to the first sentence of the
se~ond paragraph on the 2001, Ifs almost exactly the
same, correct?
A, Yes. It's rather amazing that I did these
six years apart and I do them -- I don't have a
template, and I was - I was pretty good, saying the
same things. Amazing.
Q, Under the x-ray portion of the 2008 report,
Doctor, on page 3 do you see there where It says the
x-rays showed discogenic spondylosis at C5·6·7 levels?
A. Yes.
Q, And at •• In the March 2001, the x-rays
there, whfch are the middle of the first paragraph on
page 4, it says: "These x-rays show the patient to have
mild discogenic spondylosls at the c&-7 level,"
A. Yes.
Q. Same findings on the x•rays?
A. Well, I didn't mention CS-6 for some reason,
butQ. Okav. And then at the end of the x-ray
sentence it says: ''The patient does not show" •• this
Is the 2008 report:
"The patient does not show evidence
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2001?

20
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Yes.
Q. And In No. 3 in 2008 it talks about the
lumbosacral/sacroiliac sprain/strain injury with
posttraumatlc ~lomechanical dysfunction and muscular
spasming, and It says word for word the same thing In
2001?
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A, Okay.
Q,

19

A:

98

A. Okay.

99

suggestive of recent fracture,
dislocation, or soft tissue pathology
that I think would be a major
, contributing factor to her current
condition and/or complaints,"
Did I read that correctly?
A. Yes.
Q, And if you look at the last sentence of
page 4 of the 2001 report, It says essentially the same,
correct?
A. Yes.
Q. Now I want to go to a comparison of your
conclusions in 2008 compared to 2001.
If you look at the first conclusion In 2008,
beginning: "A cervlcothoraclc sprain/strain Injury with
posttraumatlc blomechanlcal dysfunction and muscular
spasming," it says almost exactlv the same thing In

component compared to a sderogenlc?
A. Aradicular component would be something that
Is due to the nerve root actually being compressed. The
sclerogenlc component Is due to referral from pain
patterns related to a muscle.
Q. Okay, If vou look at No, 4 in the 2008
report, it talks about:
"Indications of present sclerogenlc right
upper extremltv paln/paresthesia related
to a rotator cuff injury and sclerogenic
referral points being active ••••
And if you look at No. 4 in 2001, It says:
"Right upper extremitv symptoms that
could have a radicular component, but
most probably Involved sclerogenic
symptoms related to the right shoulder:"
Similar, correct?
A, Yes. I didn't mention the thoracic outlet
part in the first one.
Q. And what I'd like to do fs focus on the
November 19 •• I'm sorry -- November 18, 2002 report,
which I probably can find you a copy of as well.

:::ms.1! . ~ ~ w ; . ; : m r...u::c--..~:c.v.c.s:1.r.-:tti!:'!-~~:-am:Ltt,.:=. .

•• 1-...--
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14
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A. Yes.
Q. What is the difference between a radicular

'

20
21
22
23
24
25

Q. Here you go (Indicating).
A. Thank you.
Q, Ami, again, I believe that is within Exhibits
3 and 5. So back in 2002 you were defining what you
believed to be the residuals that she would have
remaining with her alter the 2001 accident?
A. Yes.
Q, Okay. The residuals·· and I don't want to
belabor this because we did talk about this before, but
you found that she was going to have episodes of
regression and functional -- symptomatic and functional
regressions In her cervical spine.
A. In her upper cervical spine, yes.
Q, Okay, And also that she was going to have
episodes of the same in her mid-thoracic A. Correct.
Q, -spine,
And as I understand it, you felt that at
least with the mid-thoracic residuals that they may
be •• these symptomatic and functional regressions may
occur due to physically demanding activities.
Is that accurate?

A. Yes,
Q, All right, And that - and, again, I'm

reading this broadly, and tell me ifl'm wrong •• that
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2

with the C-splne, the celVical spine, and the
mid-thoracic residuals, you found that all of these

3

could be exacerbated or flared up because of prolonged

4

1
2
3
4

5

static posture posHionlng of the upper cervical spine,
correct?

6
7

A. Well, I just want to make sure that It's
dear that as you're saying "C-spine," I specifically

6
7

8
9

was talking about the upper cervical spine. So as long
as we're dear on that, then I would say yes.

8
9

10
11

12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. Okay. When you're talking about

10

mid-thoracic, what part of the spine are you talking
about there?

11

A. That would be the - the thoracic spine has
12 segments. Upper thoracic would be 1 through 4, the
next would be 4 through 8, which would be middle ••
Q, Okay,

5

"-

A. -- and the lower would be 8 through 12.
Q. So the upper cervical spine residuals could
be exacerbated or flared up because of prolonged static
posture positioning, correct?
A. Yes.
Q. And could be flared up because of physically
demanding activities, correct?
A. Yes,
Q. Or if she is under conditions of stress,

12
13
14
15
16
17
18
19
20
21
22
23
24
25

1

correct?

1

2

A. Yes.
Q. And now If we'll go back to the May 29th
report -- would you mind giving that (indicating) back
tome?
A. I have this one (Indicating).
Q. Okay,
A. Thank you.

2
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Q. I want to take a look at -- no, I'm sorry.
If we look at the May 29th, 2008 letter to Dr. Bates
that you authored, this would have been on the first -day of first treabnent after the motorcycle accident.
A. Yes. I see it here.
Q. All right. And first you acknowledge to
Dr. Bates that she had a prior history of cervical disk
Involvement In the C5•6•7 areas, correct?
A, Yes.
Q. And here you show moderate dlscagenlc
spondylosls at those levels, correct?
A, Yes.

Q, And you Indicate that you'd recently seen her
because of her C5•C6 disk, correct?
A. Yes, I didn't specify the disk, but that's
the area I was talking about.
Q. Right. And you ~re describing, further down,

102
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some residuals that she carried from before the accident
into after the motorcycle accident down where you say:
"She was doing home traction and was
essentially pain free in the
cervicothoraclc region, with some
residua! tightness In the trapezius ridge
and levator scapula muscles" -A. Yes.
Q. - •and some Intermittent radiation in the
superior and medial scapulae,"
A. Yes.
Q. And, again, you're relating those to

residuals that were there before the motorcycle
accident?
A. Correct.
Q. Okay. And then down here you talk -- a
little further down you talk about: "Also, I am
concerned about the flare up in the right upper
extremity,"
What are you referring to there? .
A. Well, If you go back Into earlier in 2008,
she had experienced some symptoms In the right upper
extremityQ. And is that -

A, -and-

Q. - the shoulder we've been talking about?
A. Well, she had experienced some paresthesias
In the right upper extremity. And so I was referring to
the fact that those are now very symptomatic and that
was concerning to me Q, All right.
A. - and the related pain she was having.
Q, And this flare-up that you talk about is the
same type of event that you had predicted she would have

after the 2001 accident, correct?
A. No.
Q. You had predicted that she was going to have
these flare-ups after the 2001 accident.
A. Well, I refer to the flare·up to the right
upper extremity, If you'll look back on the 2001
accident, I said she would have a flare-up a couple of
times a year In her middle back and she would have
flare-ups In her upper cervical spine.
Q, Okay, So, again, this Is talking about a
flare-up of her shoulder? •
A. Well, that -- no, I said I'm particularly
concerned - I - "Also, I am concerned about the flare
up In the right upper extremity."
Q, So let me just get the point. What are you
talking about, right upper extremity?
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A. I just told you. I was talking about the
~resthesla and _pain that she was having In her upper

1

activity restrictions, you would have noted that in your

2

extremity.
Q, Okav. In the shoulder area?

file?
A. No, Sometimes I'm Inappropriate In not

4

Including things. It would be hard for me to - It

5
6
7
8

would be a normal thing for me to diScuss with a person

A. Well, her upper extremity ~ from the
shoulder doMJ (Indicating). rm now looking at It four
years later, and I don't know that I could be more
specific than that, But you keep Isolating It to the
shoulder, and I was saying "the upper extremity,"

10
11

Q. All right. Which lndudes the shoulder?

12

Q. All right. You saw her for the first time

13
14
15
16

17
18
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A. It can, yes.

four davs after the accident, correct?
A, Yes.
Q. Are there anv treatment records during those

four davs that you have seen that would show that she
had otheiwise been treated for her shoulder or her neck?
A. I would not want to say that I haven't seen
them. I would be better to say I don't recall ever
seeing any records between that time.
Q. All right. Fair enough, And vou're aware
that there was no EMT's called to the accident, correct?
A. Yes, I believe that they were able to drive

away from the accident.
Q. And that she did not go to the emergency room

3

9
. 10
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who's been hurt like that to limit the types of
activities they would do partly because they would
physically have to because of the right hand and arm
sltUatlon and partly because that would be appropriate.
I - I would Imagine that I did the same on
this, but I probably was - lacked responslblllty In
documenting it. SO I don't think I can tell you
speclflcally what that was.
Q. The only thing I came across, Doctor, in the

post-motorcycle accident time frame was a point where
you noted that she had been into a heavy phvsical
activity exercise program, Including weight lifting, and
that you had asked her or you had Instructed her -advised her, I guess, t~ back off of that.
Do you recall that?
A. When did I do that?

mv fault for summarizing Instead
of specifying, Do you recall that independently?
Q. It's, again,

A. Well, not off the top of my head,
Q. It would have been in one of your reports, I

l"""==r="""""""""""'"""-""":xznmJ~~-.at.";t..":Z:lrnm:s::ra!:m-7-D~~rn ~5ClllDJmraa.qas'lr'?"':-rer=""""====u:,.~~L.,ar::a:,m."G=Z"~~..mr.:m::%t::tm::~

1

on the day of the accident, did .she?

1

2

A. I have to say I don't remember that part of
it. I don't - I don't recall that.
Q. Okay.
A. I do recall that she was bandaged In her
right hand/wrist area. And so that was not done by me.
It was done somewhere else. But off' the top of my head
I can't remember where that was done.
Q. Verv good. In any of your treatment records

2
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do you show where you put Peggv Cedillo on a work
restriction after the motorcycle •• after the motorcycle
accident?
A, I can't recall if I did or not. But you've
looked at the records, so It will help me if you tell me
and then I can look at that spot,
Q. I did not see any either, Doctor, and let me

ask It this way. If you put her on work restriction,
would you 'reflect that In your file?
A. I would expect that I would.
Q, Okay,
A. I believe she was at that time still Involved
In real estate, which would be a non-physical job, but
I - I don't recall really discussing that,
Q. Okay. And same question with respect to

activity restrictions. If you had put her on any

106

3

4
S

6
7

8
9
10

11
12
13
14
15
16

17
18
19

believe,
Doctor, I wasn't able to find It.
Wei!, I apologize, Doctor. I can't find it,
And I take It you - you couldn't find it either?
A. No, rm sorry.
Q. All right, Doctor, we talked about earlier

that Peggy Cedillo had -- back In 2006 had what I call a
slept-wrong episode that caused her to seek you -- seek
treatment.
Do vou recall that?
A. Yes,
Q. And this, of course, was before the
motorcycle accident at issue here, correct?
A. Yes,
Q, On July 25th, 2008 she had another
slept•wrong episode. Do vou recall that or note that In
yourfile?
A. You said July 25, 2000 ••
Q, Eight.

20

A. Oh. That would have been after the accident,

21
22
23

24

then.
Q. Correct.
A, Sorry, Did I refer to that In a letter?
Q, It would have been whatever was dated Julv

25

25th, zoos. Whether that's a treabnent note or a letter
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I couldn't tell you.

There is a treatment note dated -- or there's
a letter to Dr. Bates dated that date and a treatment

1
2
3

note dated that date and --

4

A. Oh, I see. It was the letter.
Q, So a letter dated July 25th, 2008 to
Dr, Bates Indicates that she came back to treatment with
you because of -- or let me back up.
In that letter she Indicates to you that she

9

8

has symptoms and expects that It could be sleeping
positions?

10
11

A. Well, I was trying to guess as to what might
have led to this, and she had -- It was actually a time

12
13
14
15
16
17
18
19
20
21
22

that I had scheduled her because she was scheduled for a
massage therapy session to follow up with the Injection.
Q. Okay.
A. And she had Improved one day and then It had
gone backwards really Intensely, and I Indicated there:
"I am not certain why this changed •• why
this changed course so much since
yesterday except that It could be
sleeping positions or just simply some of

24

the pain rellef related to the Injection
had calmed down• and worn off. "I worked

25

with the patient to try to get this

23

5

6
7

23
24

25

settled down ••• II
So I wasn't sure why this had happened.

3

Q, What-A. It was not something she said.
Q. Okay. It was one of your possibilities?
A. Yes.
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5
6

Q, Posing passlblllti~. Dr. Price, you can't
tell from either an MRI or an x-ray if a disk herniation
was caused by trauma versus being chronic, 'COrrect?

7
8
9

A. I probably would not be In a position to
comment on that as it's •• I'm not really a great expert
at reading MRI's and telling longevity of an Injury,
And so If you have an expert witness, if Mr. Steele
does, I'd probably defer to them giving an opinion on
that ·
Q. Okay.
A, I do know that the MRI report Indicated It
was new, and he could base that on the fact that It
didn't exist before or base it on the fact that It
visually appeared to be new.
Q, Because there hadn't been any prior film that

10
11

showed it?
A. I don't know.
Q, Okay. Do you agree that disks can herniate

spontaneously?

110
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'
:
:

:

·.

'
·.

A. Yes.

Q. And the process that you're talking about,

what is that process? Yau said normally a spontaneous
disk herniation results from a process. What -A. When you··

~~

1
2
3
4

:

Q, Do you agree that a herniated disk can occur
without trauma?

111

~ =..= = · 109--~
1
2

A. Yes, they can, although a spontaneous
herniation usually Is a process rather than a single
event.
Q. And it could come from a degenerative
process?
A. Like the arthritis?
Q. Correct,
A. Probably not as much from that.
Q. How about the discogenic spondylosis?
A, Usually in my experience if a disk Is showing
dlscogenic spondylosis, It will start to have wear and
lose some of Its Internal Integrity, some of the
moisture In It, and will probably have a little bit less
tendency to actually spontaneously herniate.
Q, How about bony spurring?
A, Well, those are other causes of people having
radlcular symptoms, but a bony spur Is not going to
cause a herniation.

Q. --

....

'
I

:

.

is that process?

A. Well, the process would be that a person
would have probably some Internal fiber tearing of some
type, some type of event or activity that would have
precipitated that. And it may not •• in other words, a
person might lift something and maybe the next day It
herniates.
Q, Would you agree that overhead activity, using

,.
:•

.
.
"

:

your arms over your head (indicating), can be -- can can lead to a disk herniation?
A, Well, I guess I should clarify. There are
probably many, many things that can lead to a disk
herniation. If you're asking the likelihood, then one
would have to say are you talking about doing something
really physically demanding overhead? Are you talking
about Just using your arms overhead?
Q, Weight lifting.
A. It would depend on the type of posture a
person uses and the type of weights that they're
utilizing, and that type of one would probably not be
spontaneous -- I mean --

Q, Would be -A. - or excuse me - would tend to be more
spon -· more Immediate rather than delayed,

Q. Okay, Dr, Price, obviously you're Peggy's
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treating physician, con-ect?

REPORTER I S CERTIFICATE

2

STATE OF IDAHO

3

16

I
I, Maryann Matthews, CSR (Idaho Certified
Shorthand Reporter No. 737) and Notary Public in and
for the State of Idaho, do hereby certify:
That prior to being examined, the witness
named in the foregoing deposition was by me duly sworn
to testify to the truth, the whole truth, and nothing
but the truth;
That said deposition was taken down by me in
shorthand at the time and place therein named and
thereafter reduced to typewriting under my direction;
and that the foregoing transcript contains a full, true,
and verbatim record of said deposition.
I further certify that I have no interest i~

17
18

the event of the action.
WITNESS my hand and seal this 5th day of

19

Novernber, 2012.

A. I have been, yes.
Q. Treating chiropractor. And in that position

)

) ss.

you'd be an advocate for -- for Peggy, correct?

4

A. Well, help me know what an advocate Is. And
I -- I want to make sure I answer that correctly.
You're saying do I care about her? Yes, I care about
her. Do I have a relationship with her? Yes. If
you're asking does that make me give differing
opinions? No.
Q, You were paid to evaluate her?
A. I was. Back In - I think It was the spring,
I don't remember exactly when I did -- but sometime this
year I was paid to do an examination and render
opinions.
Q, And you were paid to have your deposition
taken earlier this year -- or earlier -- last week?
A. Well, to be honest, I think -- I think that
was arranged by you and so I think you'll pay me.
Q. Butyou-A. If I -- one of them I get paid by one and one
I get paid by the other. I'm kind of mixed up on which
it Is. But I'm getting paid for both the depositions.
Q, Okay. Including today's?
A. Yes.
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COUNTY OF ADA

20

21
22

MARYANN MATTHEWS

23

Idaho CSR No. 737, and
Notary Public in and for
the State of Idaho

24
25

My Co11l!11ission Expires:

May 16, 2017
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MR. THOMSON: Okay. Thank you, Dr. Price. I
appreciate you being here today.
THE WITNESS: (Nods head.)
MR. STEELE: No questions. Thank you,

Doctor.
THE WITNESS: You bet.

THE VIDEOGRAPHER: End of deposition tape
No. 3. Off the record.
(Whereupon the d~position In lieu of
testimony at arbitration concluded
at 12:00 p.m.)
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PRICE CHIROPRACTIC CENTER, CHTD,.

.rero~11 Led4\\-0

PA~l~NT:~~
BIRTH DATE_/_/_·_ _ P:GE:·_ _

.:

"·J:::(HOME) _ _ _ _ _ _ _ _ _ _ _

Pl

MAri... lNG ADDRESS:

GENDER: M

soc. SEC. NO:_-_._._ _

F

(MOBILE) _ _ _ _ _ _ _ _ _ _ _

_____
..;._________
a~J{'At,
·

STREET ADDRESS:. ·

CITY:

MARITALSTATUS: M

s

D

w

EMAIL: _ _ _ _ _ _ _ _ _ _ _ __
(BUSINESS): _ _ _ _ _ _ _ _ _ __

- - - - - - - -· SJATE: --- ZIP: -----

CITY:

· STATE:_~
OCCUPATION: . _ _

PATJENT1S1EMPLOYER:
(parent 1f a m nor)

--

_Jf!l!!!'J!.!!!!

8USIN1 ESS "A[)pRESS: _ _ _ _ _ ___......~_ _,___ _ _ _ _ _ _ _ _ ____
(paren ifa mfnor,
NAME OF SPOUSE:_·_ _ _ ____,'--_ _ _ _ _ _ _ _ _ _ _OCCUPATION:----•

- - - - - - - - ...... - - - - -- __ ..,. - - - - - - -- - - - - - - -. ... - - - - - - - - - ~

PLEASE usTYQUR ·PARewi:s, SPOUSE OR OTH_e·R RELAT.IVES THAT we CAN CONTACT IN ~ASE OF AN..__ _

1) NAME: _ _ _ _ _ _ _ _ _ _ RELATION: _ _ _ _ PH: _ _..._ _•_ _ ADDRESS: _ _ _ _ _ _ _ __
2) NAME:_.--~-&r-11,lv~N'f\M....\-v*l.~·-.. .·. ._. ReLATION:

REFERRED BY:

NAME Of INSURANCE:

.

..

\C\,f \N<&A,\//M':\C p

PH; _ _•_ _•_ _ ADDRESS: _ _ _ __._ __

•

WHO IS RESPONSIBLE FOR THIS ACCOUNT:------------

FEMALES: ARE YOU PREGNANT? y f N

-l

•
.
.
-----------w----·----.
------------------------------------------------------------

MEDICAL I CHIROPRACTIC HISTORY:

n H~ve you ever been to a Chirop_ractlc Physician before?

Y/ N

b·lfyes,who:?_...;___ _ _ _ _ _ _ _ _ _ _ _ __

a

Date of last Chiropractic visit,__}_ _/_._
I:! What was wrong?.....:'--------------a (Jfyes, bywhom? _ _ _ _ _ _ _ _ __,a__ _ __ ,
a. Have·you been treated for'back/neck problems· before? ¥ / N
a Who Is your medical doctor? __·~·~·_....,.__. _ _ _ _ _ _
a When.was your last doctor visit? __/_ _. /_ _

·a

D Wasitforthispreblem? Y / N

~enwas--yo1.1.rla!3tblood~~le;i:am?·_._/_ _£__

D If yes, what were the resu~_..IA'-->:..~L!...XJ+-"--''c,
___,.C.x.....:.:.,.C""T'/________ ~- Are you ori Cholesterol medication? y / N
D
~se list any m~dicatlons yo1.1 are currently taking: 1. ----"_ __,___ _ _ _ 2. _ _ _ _ _ _ _ _ __

3--~-------

4. _ _ _ _ _ _ _ _ _ _ 5......._._ _ _ _ _ _ _ _ _ a. __________

D Are you alabetlc? Y f N · ~ Do you have a pac!fniaker? Y / N

a

ri Have\rou had a stroke? y / N

a

Have you ever been diagnosed with cancer? Y / N

ll Have-you taken Prednisone? Y / N
(If yes, whattype? _ _ _ _ _ _ _ _ _ _ _ _ __,

D What _surgeries have you had?
~

- - - - - - - - - - - - - - - - - - - • <"

.
-- - -------

~-

.

- -- - -- - - -- - --- -- -- - --·--- -- - - -- - - - -- -

·-- -- - - --

CURRENT COMPLAINTS:
Y.our

cuz'Ilnt complaints:

J:'tt),
A.. _..._D~.........a--------s.

-L.....-/J~==r--,-~·_

c.

___,;t..:....;::·
m=¥:::::;~5==-=-'fuo=.:...tt-l..P-=-._Li?3__,___ _

Started:

6-'

t;
CJ

5

What makes it worse:

.

.

W I ~ bd~t{,IJr--....,,

.

=-"~d;r;r/'-- .

-h....,....1..-~Z,.......,ckij,......__'(i_&_W/i...,,~ olo·t<Yo

Are your current complaints due to an accldeI1t or injury?&'41N

.

If yes, Whatwas the date of Injury:

..,.

/--

r/

_;J__j_!:?....,1_!!._Q_

Pleas11 ~ the cause. of injury:

P=PAIN

N:::NUMB
R=RADIA.TING

WORK
If OTHER, please expli[lln:

AUTO f>CCIDENi

OTHER

· flA.,0{01,~CyJ<:_!,!-,d

ll Lost days from work? @N

B=BURNJNG

How Many? _J__

1/J/s informatio11 Is accurafe and truthful.

--=TINGJ..E

e(}_a/LtJ

?"L9

o·/

{L_L_/_
Date

I
(!))!004 AD Rlgh!!l Reserved Price Chfropraclic Canter (llotsc, Idaho) Palluntlnlat1c Fa~ Ravi sod 04·06

Notes:
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PERSONAL INJURY FORM .
PRICE CHIROPRACTIC CENTER.,-CHTD.

..

·""""

Location:

9508 Fairview Ave. Boise, ID 83704
Ph: (208) 323~1313 Fax: (208) 323-1386

~(~

l}:tl~

Who caused rJ1c accident?

&$-2-,;;---e/;) 11meo1-idwtJ:;!;0

.

Was a ticket issued? Y@ To Whom?

AM/PM

--

.

f. ·
~ N--V"'-' , ..- ~lro~ "- pt.t,~ r Oh..., yi,t./!.J' fL ~

Pleas6 draw or describe tl1e accident:

·

p-1V:r~ . ~i-o-'- ~ " V \ . SpVJ'
~ Cl/, P,/2.v ~ t,.u'--f'.
~
-fr,n'i'lt~t: vS .1rn-p et;(Y.:.

hl)),,.aA0- - ~

~r
=

~v

,,..ofr.,;,,y.

I

S~orus you l1ave suffered since the accident:
Headache
Vmzzincss
Buzzing in Ears
= Light Bllll!ers Eyes
__ Cold l1am!s/fect
__ runglng in Ears
_·_ Loss ofBalanee
~Back Pain
__ Nervousness
__ Fever

I\Ji ,,.J f:-. •

,1\ \ , .,

(Je) ,-.,8\..Lh-:

(o vf,J-,w-._ {

-HJ <J:4..e.- htf-l-,r ~G~,e,:,Q_

•·
~

__ Loss ofMemor:y
__ Fatigue
__ Numbness/tingling in am1sflegs
Shortness of Breath
=goldSWent

__ Upset Stomacl1
__ l:lcnd seems heavy
__·Sleeping.Problems
__.Constipation
Chest Pain

__ Depression
t...--'Jlfeck pain/stiffness
__ Fninting
__ Face Flushed
__ Irritability

l'lcosellstanyot11ersymploms:_=---------~--------------------------------Hnve you lost 111',\!'~Y,s ofwork'{J)t·N · _pa~:--..,...~---~--'----~ DQ :Y.Ot~h.nve any work rcstriptipns? _ ___,_/'L,=-o=---------Have yon been involved in a previous auto accident?

5 e. e...

~

-A /

Ifyes, approximate dnte(s): _____Z-:=._a_c:>_1_________________

Plense describe tl!e acciden~(s):
.e_,
Please listinjuricssuslained: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Please listtypeoftrealmenisrcccived: _ _ _ _ _ _ _ _ _ _ _~ - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

.. ---,

-

.F77110
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-·:

a·:s:r-;"'-sme·--""r

-·:""···

I -

FGil--

11

..

Payment nnd Finance Cltnrge Agreement
(Auto111obllellcc/de11rf111frd J!ci1·ty LfcibiliM
I~

· the fullowing option of paying for my nccident related sctviccs rendered ilt'Prlcc,,Cniropniclic; (here after rcfi:rred to JlS PCC). Please inilinl lhe om: choice:

--,--- A. Cash basis, as services are rendered.
.
.
,
·
_&~--- B. Billing lhe "Med Pay" ofmy own a11!9 .insurance 01• ofthevcl1lcle in wl11ch l wos n. passenger as my initial meU1od ofpny_ment.
____ C. Waiting for !he liable insurance co·inpany .to pay, Usually, "lhc liable insurance co1111>any docs not pay lilr Sel'viccs unlit you scltlc your claim.

will

I underst11nd that ifl choose a payment method that causes delay in reimbursement to PCC lnterest,(1.5% per month (18% annual)
be charged on my outslnnding bntnncc
beginning nt 60 days from the first dlll.e of service nnd continuing until the bill ls puid In full. Most likely, this delny will occur if I choose to only bill the liable \nsurnnce. nn~
PCC wnlt for payment ponding my settlement (by initialing C above). Usually A or B wlll not cause n delay,

J·O}/(N ls}:e.e" q,,
sh~~:Y.ef- Jfl\Me, .'2.6t!ee\
Claim ti: ··lf6..--1~\~ \'r!
l1IDired: _ _ _- o l l ~ - - - Pa(!cnt's Auto Insumnce: .

Liable l11!1urancc: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Adjuster: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Phone#: _ _ _ _ _ _ __
Clnindl: _ _ _ _ _ _ _ _ _ _ _ _ Insured: _ _ _ _ _ _ _ _ _ _ __

The ''ll'ledpay" ofmy (or the driver's) nuto insur1111cc is designed lo pay ro~
medical trentmcut regardless of fuulL This ennblc those h\iured to receive.
tre11tme11t without rnedicnl bills accruing Interest while nwniting liubilll)'
sctUemeht TI1c liable insurmcc usually repays the "mcdpay" al scllle111c111.
The liable insurance company may not assume responsibility for Ute finance
charges accumul11ti11g on n1y nccounL Consequently, I understand iL will
likely be nn e11:peuse thnt I will need to pay from 111y own fhnds or the
proceeds of the settlement. In essence, I am requesting PCC lo "loan" the cost
· ormy treatment In aocotdance Lo ll1cF1:1 agreed upon provisions. u11lil
•se.ttlemcnt.

Attonicy: _ _ _ _ _ _ _ _ _ _ _ _ _..__ _ _ _ _ _ _ _ _ _ _ __
Contact Person:

-------------

Phone I#:

---------

If! ratnin 011 nllorncy, I will direct 1111d nutftol'lze my nttorney lo 11ay the
oulsl8ndlng bnlnnce for my services ol PCC and interest chnrgcs in n,11
directly lo PCC prior to any disbursal of settlement proceeds lo me.

The fiunnce chm·gcs an, due qud payabl1:1 by me at tho time oflha liability settlement wlU1 me, my 1·clc11Se from active lrealmcnt nt PCC or il'lt becomes nppm·enl to PCC 11ml 11
settlement mny not occt11· (whichever comes first). Regardless of the favorable or unfavornble outcome ofn1y scltlcmcnt witl1 U1c liabh: insunmee con1p1111y, l promise 1111\t l or
. nnyonei nulhoriied to represent me (including my 11tto1•11cy) will not request a waiver or reduction In the 11ccumulutcd finance chnrges or my total bill for services 111 PC:C.
In

, .g n1y uame, I hereby certify tl)11t l hove ~cad, undctstand and agree to 11ll provisions and res onslbllitlcs as herein stipulated:

.

5·-

.

Dale·
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:: Ins. Co._____Cov._______________________
•:,·-

.· · ···-·-···-·---·s1:- ···· ·-· ·····-·-····--· -·- ·- -·······price-Chiropractic·Center,-Chtd.~Boise,
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~2--04 0 \

. . ::Jt. #

\

TREATM 1:NT. CARD

f.e~oj\4 C&})\\()

-~Name:

ID

· Age:

p{.

case Type

41 ·

Card#:__,\_

. ,~ '=>h #: (H)-:;1 c; ~~io(w)Z01 . IJ,,?.k/lother ~G4 ::1:3'l-3 oos-1._; ii., loo
Ref. By:

~·Spouse:
t- ,={eferrals:

i

I

I

-~1st Exam: t;.1JA
S ec. Forms:·

cll

HP:

/ /

lflb

I

#
RE:

I

DOI Cf:> (ht
J
I
#

#

UJ1Jt ID~.~,--,.
-6 CJIJ.-\. J (.,

·
Area: C

f \CW· et.

"r

L

other:

...,,1h,{_ ·

I-.
·

(._.f!.V,.............

08°
t.JJ--

/

SD: 5' (l.li /'bf T: W-ffl 1(i) Area: ~ S[I
~
5- !Zi:!'1oN..b.OFFk kt~NN\oFFilLl .Q}.iQ.ONg' OFFS" ~ fl%oN_ FFM.
Ji:_1}j).pNMoFF_M _{p.lJ_oN\?oFF~ .,~_l~NWfOFF(v"\ _/_ON_pFF_
-5.J~oN_b._oFFL1 _l.Pt °LON\Gopp12: {j.J]JloN~FE
_j_ON_OFF_
SD: .r / ~ 11:Jt_ T: c) 7&:::ui--Area:-ll.1~tL--!J,~e~~~'=+f~:--::--=-----5 12::i,oN~OFF t. Y2.J2.0N VV'oFF~ iLJJQ.oNg:'OFF, ~1:toN}'V\-OFF~
_Mf~ON~FFJ&- M-)~NfV\oF~ _/_ON_OFF_.
~i!_ON.L_OF~ ·_
Ul/1_'~oN_l:OFF~ {Q_j1,1 ON.M:_OFFJvl _/_ON_OFF_
SD: __/__/_ T:,.....__1/2 Area:_ _ _ _ _ _ _ _ _ _ _ _ _
_j_ON_OFF_ _/_ON_OFF_
_/_ON_OFF_ _!_ON__OFF_· ,

S2:_@o~6~

-=-------

·'

_/_ON_OFF

/

ON

_/_ON_OFF_ _/_ON_OFF_ _/_ON_OFF_'
/ ON OFF
./ ON OFF
/ ON OFF

OFF

7,Jt/{r

Year: 1

Year: _ __
J J A s

SCHEDULING CALENDAR

J
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1
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2
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4

4
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4
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4
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4
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5

5
6

6
6
7

6

6

7

7

6
0
7

6

6

g

8
II

5
0
7
8

5

6 Copay:
7
8
0 Mal(!
_.,.,
10

5
6

D

6

:

:

<DB

6

I11~ ·I ~4?1~

1112
13
14
15
16
17
10
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20
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22
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11
12
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1s
16
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13
14
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16

17
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18
19
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21
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10
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22
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1it

1:0
11 11
12 12
13 13
14 14
15 t5
16 16
17 17
18 18
19 19
20 20
21 .21
22 22
23 23

~ ~~
12
13

11

211 20 20
27 27 27
28 28 ~ ·
20 20 29
3D3030
D

e

Dod:

10

11
12
13
14

11

11

12
13

12
13 MP:

14

14

15
10
17
10
10
20
21
22
23
21\
25
28

15
10
17
18
19
20
21
22
23
24
2G
28
27
28
29
30

11
12
13

14

ts
10
17
1B
19
20
21
22

15
10

16

17
18

17

23

29

23

28
27
20
211 29
303030

8
0

3

10 10

111

26 t 2 8
27'...?J 27
!I.
28
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B

15
10
17
18
19
20
21
22

:: :: :: =:: 2~:: ::
26
27
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B

g

7

12
13
14
16"
10
17
1B
19
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22

14

12
13

0
7

1
2

10
2D
21
22
23
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26
'ZI
28
29
30

1D
10
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20
21
22

23
24
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26
27
20
29
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27
28
2D
30

a

"~-

Lb!:

10

~llv:•
YYUII\ l nu11u

ln6"

~t!J:
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10
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14
1G
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17
18

,,.

20
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D

10
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14
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11 11
12 12
13 13
14 14
15 15
10 16
17 . 17
10 111
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20 20
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22 22
23 2a
24 24
26 25
26 20
27 27
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30 30

to
17
1B

10
20
2.1
22
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26
26
'ZT
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2D

3ll

0 N D

1
2

1
2
3

II
0

0

0

0

10
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13
14

10'
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16

15
111
17
18
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7
B
D

4

4
6
6
1

1
2
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4
5

a
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7
8

Q

II

13

10
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14
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16
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8
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2B
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23
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:io
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17
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'Zl
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24 21\
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. Ex:
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..,.,oa;)
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z1·/.1 In I@)~ /111 ·s _A-,j~{).;b
---~-··v.:.-:.\01_·
. . _ _._t. 11_fii_0_~_-_r_a:_,;_e_

· _/~Type=___________By:._ _ _ __J_Type:._ _ _ _ _ _ _ _ _By:_ _
.. ___ ., .. - ---- --By:
/.
Type:
By:

••••••,oo_,o_,_,. - • • • • ••••-•'

••OHo_.-,,-- ... -

... -

••

......... _

o

Gyl'flball:__J_ _ Slze:_ _ _ By:__

_

/_Type:

_j_

Type:

Theraband:

I

. -Size:

__J__Typa:._ _ _ _ _ _ _ _ _By:_·_

,By:_______!_Type:

By:_ _

By:

Type:

By:

Type:

By:

By:

__J_
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,\ns. Co.·-----Gov.
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··---.. - ·-·· -s:,:· . . ·-····---~---··· ·-· . ·. . · . Prifaf'Cfiircipracturcenter;chtd.; Boise;·10
31-0 tj D\
d) Name: P-e0~ ~

TREATMENT· CARD case Type \?)

. Pi. #

r11Ai \lO

11

k'
. ~ )h #: (H)'i1i::5-r.5{)rt) (W) i!54--1,1Jo·l,other (GBtj ~<?3 ooslt..22J bb
~.seouse:
Ref. By: ~I'&\/' \Pt
DOI 6" (lf5 I oZ
Age:

_Card #:

~eferrals:_/__J__ # _ _ _l__l__ # ____I_J__ # __
00 ·1 st Exam:.3._J 1.,,P/1
RE:JiuW_li_
_j_,__

..ii

:l_{law~i

~ Spec. Forms:
c1iHP: : /
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Area: C T L Other: f .
s1t W
DVl C 'it
il SD: f.1
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_I__ON_OFF_ _/_ON_OFF___
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Pl"ice Chfropractic Center
9508 Fairview Ave.
Boise Idaho 83704
Phone: (208) 323-1313 Fax: (208) 323-1386

May29,2008
RE:,_ Patient:

,Acct#:

· Peggy Cedillo
320901 ·

This patient presented to my office on the date of May 29, 2008 for evaluation and treatment of
injuries sustained in a motor vehicle accident in which she was involved on May 25, 2008. The
patient reports that she was the passenger on a motorcycle that bit a retaining wall as it went
around a pomer. This impact pushed her body .intg :the cement wall, impacting the right hip and
:thigh area, her.right hand, throwing her shoulder backwards, ·twisting her back in a clockwise
direction in to the rear upright seat-support on the motorcycle. The patient reports that she was
"in shock~' the day of the accident. The motorcycle actually righted itself and the driver was able
to continue onward until they could get to an area where they could pull over. They traveled
home in a state of snack and did not go to the doctor. The next day they went to McMillan
Medical Center for evaluation of the abrasions, and the patient is bandaged in her" tight hand and
in the 1ight hlp area. In presenting to the office at this time, the patient does so with the following
complaints:
1. Headaches-the patient rep·orts.that she has.headache.pain in the occipital region traveling to
the frontal area, but dominantly in the occipital portion of the head. It has been constantly present
since a short time following the accident, but it is of vru.'iable intensity.

2. N e_ck pain- the patient has pain in the-cervical spine that is preSeJ:!.t bilaterally. Tlri.s is a deep
· -aching pain; stiffuess, and soreness with sharpness on movements in extension or toward the
right side. She has difficulty getting in a comfortable and restful sleeping position and this seems
to radiate into the cervical spine, the right shoulder, and scapulae region. It is constantly present,
but of variable intei;isity.
3. Right upper extremity- the p~tient has pain in the right shoulder that is a deep aching pain and
feels like there is a '!pin sticking'' into the right lateral aspect of the shoulder. She also has
inte1mittent shooting pains and paresthesias into -the 1ight upper extremity, down the lateral
aspect of the ttpper arm in the lateral posterior forearm.and into the hand and digits, although it is
difficult for her to clearly discem the symptoms in the right hand ·and digits ..
EXAMINATION:• -·-=··-=- ....-

':~----.... -.'!:"~t"!;"--1'"~~·.•.:.:-r."'-~--·~--t- •••- ..

--:...-· ....... ..

:.:.::~:~~:: ::::=-:::exainwatic:in: showed· this patient to be a muscular, in-shape female that is in obvious pai?, btit
::::-:-~.:.-::.:~ot iiiifapacitatect ·slie nas her head in acarry forward posture, her shoulders drawn up and
__-~-- __ -_: _-~gg_~y fo!'?!'~~J!:!.. 8:J,lrC?!e~tive po~itioning. The patient has posterior paracervical muscular
spasming extending from the suboccipital region down through the trapezius ridge and levator
· :· ~ ~- _· · · scapulae muscles. Stimulation of the suboccipital trigger points produce pa.in extencting upward
into the cervical spine, outward into the shoulders, and downward into tlle scapulae, Stimulation
·of the suboccipital trigger points intensifies-tjle patient's headache pains. Stjmula:tion.ofthe
1:1:apezius ridge and levator scapulae trigger points produce an intensi:ficatiop. of pain in the
cervical spine and into the right superior and medial scapulae. There is also radiation into the
right upper extremity and shoulder. The patient can bring the chin within one finger of the
sternum with cervicothoracic pulling pain while extensfon is decreased approximately. 25% with
Cedillo 02034
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mid to low cervical pinching pain. She can force through this, but with marked pain
intensification, Rotation to the right is decreased approxim~tely 30%, but :full to the left. Lateral
flexion to the left is decreased approximately 50% and to the right about 25%. The end points of
these motions were accompanied by shru.p right side dominant ce1•vicothoracic pinching or
pulling pains that extended into the superior and medial scapulae. Cervical-distraction test is
painful in the suboccipital region. Shoulder depression tests a:i.-e painful in the opposite·side
trapezius ridge area, dominant on the right. Foraminal compression testing produces
cervicotb.Gracic-pinching pain especially if in extension and/or a ·lateral flexion component was
added, and wheD:·done toward the right side this intensified the symptoms into the right shoulder,
m~dial/superlor sca:pttla area and in.to the right upper extremity. Circurnductio11 of the left
restdctecl in the
shoulder is full and painless. Circumduction of the right shoulder is painful
superior and posterior aspects of movement. The right scapula is hypomobile "in comparison to
the left although both are hypomobile-in compBJ.ison to normal. :rhe circumduction of the right"
shoulder is decreased approximately 1/3 in comparison to the left with pain in the superior and
poste.dor aspects of this movement. Abduction ofthe right should.er is decreasf}d approximately
1/3 in comparison to the left. Internal rotation is decreased approximately 25%. The insertion
point ofthe comm.on tendon ofth.e rotator cuff muscle grou_p on the right side is pamful to
palpation. The rhomboid m~cles are spasmed bilateJ.-a.lly and the adjacent erector spinae muscles
m.-e also spasmed. The tei·es minor and infraspinatus impingement points are positive on the right
side for pain and paresthesias that exactly reproduce some of the symptoms in her right upper
extremity. Also, the patient has some suggestion of a possible thoracic outlet syndrome on the
right side involv.ing the·scaleno1.,s muscles. The upper extremity sensation was difficult to tell
because the hand and digits were injured on the right side. However, the forearms appear to be
balanced. The patient shows 1st effort fatigue and 3rd e-.ffbit giveaway weakness :in the triceps
muscle on the rig1it side. The- occiput-C2 and CS-7 motor units show restJ.foti.on in compound
lateral flexion/rotation/extension movements. The T3-5, T4-6, and T5-7 segments show similar
. restriction with con"eSponding costovertebral. arti.cula'l' restriction in rotation/extension and
· rotation/flexi0n movements. The atimrlor strap muscles were only mildly painful to palpation,
but mmked pain.and weakness was noted in resisting anterior/posterior force, especially if
applied at a 45 "degree angle from the patient's right or left. This is also present in resisting
posterior/anterio:i: force. There did 11ot appear to a clearly clomi11a11t side. The patient can reach .
the fillgertips to the mid shin area with pulling acro~s the lumbosacral junction stopping her
movement while extension was decreased approximately 50% with lumbosacral pinching pain
and Kemp's test to the right and left had similar pain and restdction with dominance toward the
right side. Lateral flexion movements were painful through the lumbosacral region and decreased
approximately 1/3-to tlte right, but full to the left. Rotation to the light was decreased about 20%,
but full to the left, These produce pain tbrough. the lumbosaoral region, with no lower extremity
radiations. The spasming in the gluteal musculature on the right side with stimulation of the
periformis muscle trigger points producing rigb:t side sciatic neunugia th.at seemed·grade 2. The
pron~ leg raise is decreased on the right in comparison to the left. Sitting sb:aight l(?g raise test
was painful at the end point of straightening and if done bilaterally with the chin brought to the
sternum with a straining maneuver it al:so increased the patient's cervicothoracic pain. The lower
extremities appear to have 1st effort fatigue and 3rd effort giveaway weakness in the auterior
tibialis muscle on the right side and also the liamstring muscle on the light side. Kemp's test to
the right and left was painful in the lumbosacral region, but did not cause lower extremity
radiations to the left. However. on the right side it did cause radiations ofthe right gliiteal and
posteriol' lateral tbighregion pro:xhnally. Testing ·of the p,arathoracolumbar musculature for
strength with rotational force applied :fi'om behind shows pain and weakness in both a clockwise
and counterclockwise direction. This did not have a, cle.ar side of domin~11ce, The patient was

and
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orientated x3 at normal station, gait, and good balance, except for the raise and rounding of the
shoulders. She is also in a protective posture.
X-RAYS:

X-rays we1·e .taken on the cervical spine to include anterior/posterior, lower cervical and open
mmitb. views, along with lateral cervical and neutral, fl.axion, and extension views. These Bhow a
flattening of the nonnal cervical lordosis. They also show discogenic spondylosis at the C5-6-7
levels. Clear biomechanieal dysfunction was noted between fl.exion and extension templated
views. The patient does not appear to be unstable. The lung apicies appear to be clear. There are
degenerative changes noted at the uncinate process in the low cervical spine. There is suggestion
of a very mild left convexity cU1-vature in the upper thoracic spine. The x-rays of the lumbar
spine include ante1ior/posterior and lateral weight-baring views. These show the patient to have a
tilt of the lumbar spilie toward the left side starting above the LS segment Obliquity of the pelvis
was noted, Hip spacing appeared to be adequa~e. There is inferiority of the left sacral base in
comparison to the left. The patient does not show evidence suggestive of recent fracture,
dislocation, or soft tissue _pathology that I think would be major contl'ibuting factor to her
Clll'Xent condition and/or complain.ts.

a

SUMMARY AND CONCLUSION:
This pntiel!,t has sust;µned the following that I attribute to her injul'ies that occul'l'ed on
May 25, 2008:

1. A c·ervicothoracic sprain/strain injury with posttraumatic biomechanical dysfimction and
muscular spasming. She also has suggestion of an aggravation of disc problems in her oeryical
spine q.own in the C6 region causing a radicular pattern into the right upper extremity with
. weakness. This is something that the patient has been previously seen for and was last in the
o:lµce for treatment of May 15, 2008. At.that point, the patient was essentially pain free and had
full mobility in the cervical spine, w~th some mild residual spasming through the trapezius ridge
·and levator supelior and medial scapulae area.
2. Right shoulder sprain/strain mjmy and rotatqr cl:[ff strain. ·
3, Lumbosacral/sac~oiliac sprain/strain injury with posttrawnatic biomechanical dysfunction and
muscular spasming. She_ also has early stage periformis involvement with sciatic nem·algia.
4. Indications of present sclerogenic 1ight upper extremity pain/paresthesia ;related to a rotator
cuffinjmy and sclerogenic refe1Tal points being active and the patient has indieation of thoracic
outlet syndrome involving the scalenous muscle on the-right side that is posttratunatic.
5. Posttraumatic cervicogenic cephalgia.
This patient pl'esents a ehallenging case because she was almost completely resolved from her
cervical disc.problem when. this µijury occurred. Now, with this aggravation it will probably be
more difficult to resolve then it was initially. Also, the patient has a flattening of the norm~l
cervical lordosis and had multiple impacts in which she struck the wall and was thrown
backwards. Anotb.e.r complicating factor is that the patient's right shoulder injuiy tends to add a
compensatory strain upon the right cervicothoracic region and this will tend to cause swelling iri.
Cedillo
02036
001368

May29,2008
PageFotu:
Peggy Cedillo
-

her healing.

My plan will be to use gentle adjustive procedures, exercise rehabilitation protocols, 1.1se of some
modality therapy to decrease muscular spasming and reactivity, work with deep therapeutic
massage to decrease posttraumatic muscular spasming and soft tissue :fibrosis. Additionally, we
may use acupw.icture, particularly through the righ~ shoulder and we will be arranging for the
patie1it to see a medical specialist so that we can have participation together as a "team» in her
rehabilitation effort.
·
My plan will be to work with this patient over the next couple of days in close succession and try
to get some initial pain relief. We will follow up today'·s treatment with a massagt'/ therapy
session to try to decrease some of the spasming in 'her cervicothoracic region and 1ight shottlder.
And I will follow 1:lp with her on Satt1rday. Next week I will p:,;obably work with her three times
and do one therapeutic massage session and may repeat that the week after and then start to
phase back her trea1ment. I will fill"ange f01· a specialist (Dr. James Bates). to see this patient on
Friday (tomor.1:ow momiug) for his evaluation and assistance. Realistically, it is difiioult to tell
how long this. patient will talce to rehabilitate, but I anticipate that as she responds the way I hope
and with my initial expectation, I would anticipate her being tln:ough a major part of her
rehabilitation arou11d the last part of July.
David N Price, D.C., D.A.B.C.O.
DNP/kh/DIC.496 .
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Price Chiropractic Center
9508 Fairview Ave.
Boiseida4o 83704 ·
.
Phone: (108) 323-1313 Fax:: (208) 323-1386

May30,2008

RE:

Patient:
Acct#:

Peggy Cedillo
320901

This patient presented to our office on May 30, 2008 for massage therapy that was performed for
one half hour, along with modality therapy. It was applied to the nee~ upper back, low back,
and shoulders. Ove1-al.1 the patient is showing some improvements, though it was noted dlll'ing
the massage that the right shoulder is very tight and it is stiff, and this extends into the right
upper extremity. The right pectoral muscle is very !matted, with trigger point reactivity, and the
right anteb1-a.chial muscle is also ve1y tight. The patient still complains of pain in the injuries
:from her motorcycle accident. 'but overall is begimrlng to show some good progress, and we will
follow up with her next week.
David N Pl'ice, D.C., D.A.B.C.O.
Alan R. Barnes, D.C., (Associate of Dr. f1ice)
ARB/jd/DIC.497

DICTATED BUT
. . NOT READ

001370
Cediilo
02038

Price Chiropractic Cente1·
9508 Fairview Ave.
Boise Idaho 83704

t

Phone: (208) 323-1313 Fax:. (208) 323-138o

June 3, 2008

RE:

Patient:
Acct#:

Peggy Cedillo

320901

This patient presented to our office 01i June 3, 2008 for massage therapy that was pe1fo11m;~d for
.one hom·, along with modality therapy. It was applied ptj.mru.ily to the right and left upper
cervical, right and left low~r cervical, right and left thoracic, right and left lumbar, and right and
left shoulders. The patient is showing good progress and is compliant with h.er exercises to a
.frequency of one time per day. It was noted during the :piassage that the right 11:pper trapezius
and all down the medial border of the scapula on the right is very tight with trigger point
reactivity. The patient's right deltoid is very knotted, and the patient's right and left lower
cervical is showing s_ome tightness, but is improving over previous massages. Overall this
patient is showing good progress, and we will follow up with her one time this week for an
adjuslmen:t and then next week.

David N Price, D.C., D.AB.C.O.
AlanR. Bames, D.C., (Associate ofD1'. Pl.ice)
ARB/jd/DIC.497
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Price Chiropl'actic. Center
9508 Fairview Ave.
Boise Idaho 83704
Phone: (208) 323-1313. Fax: (208) 323-1386

June 10, 2008
RE:

Patient:

Peggy Cedillo

Acct#:

320901

This patient presented to our office on June 10, 2008 for massage therapy that was performed for ·
one hour, along with modality therapy. It was appliecl primB.1.ily to the right and left cervical,
_right and left thoracic, right and left lumbar musculature, and right shouldei·. The patient is·
showing some improyements from the injuries sustained from her :piotorcycle accident, and it
was noted during the massage that the tight and left scapula mi.isculature is still very knotted and
very inflamed with nigger.point reactivity, .but dominant on the left hand side. In the lower
thoracic and lumbar region there is still some tension, with the right lumbar being very tight and
. the right hip musculature being ve1-y tight with kn.ott_ecl tdgger point reactiviJy. The patient is
also complaining of ~ome left side lumbar pain with spasming in the mid thoracic on the left.
However, overall this patient is showing some improvements from injuries sustained, and we
. will follow up with her later on this week.
David N Pri-ce, D.C., D.A.B.C.O.
AlanR. Barnes, D.C.? (Associate of Dr. P1ice)

A.RB/jd/DIC.498
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Price Chiropractic Center
9508 Faitview Ave.
. .
Boise Idaho 83704
Phone: (2.08) 323,1313 Fax:· (208) 323,1386

June 27, 2008

RR:

Patient:
Acct#:

Peggy Cedillo
320901

This patient presentecl to my office on. June 27, 2008 for massage therapy that was done for one
hour along with modality therapy, This was applied p1imarily to the right ancl left ce1vical, right
and left thoracic, right and left lumbar, and right and left shoulders. The patient is showing
improvem~nts and is compliant.with our exercises at a frequency of one to two ti.mes a <lay. It
·was noted dming the massage that the patient's right sacroiliac jo.int and lower lumbars are ve1·y ·
tight, and that the right levator scaptllae ra.uscle is also significantly tight. There is tightness in
the mid cervical radiating up through the sub-occiptal region bilaterally, ru.1d the patient's
rhomboid' musculat1.1re shows tightness especially on the right side. Overall thoug1, this patient is
showing improvement and we will follow up with her next week.
DavidN. Price D.C.;D.A.B.C.O.
Alan R. B!iffies D.C. (Associate of Dr. Price)

ARB/ss/DIC.499
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Piice Chiropractic Center
9508 Fairview Ave.
Boise Idaho 83704
Phone: (208) 323-131~ Fax: (208) 323-1386
June 28, 2008
RE:

Patient:
Acct#:

Peggy Cedillo

320901

This patient presented to my office on the date of June 28, 2008 for continuing evaluation and
treatment of her injuries previously sustained .in a motor velifole accident. As I evah1ated this
patienttodayj I found the global range of motion of her cervical spine to be decreased
approximately 10% to the left and approximately 20% to-the rigb.t, although it can be forced
through to foll rotation to the left and 10% decrease to the light with. marked pain intensification.
The pru:acervical musculature is spasmed with. local trigger 'point reactivity from the sub occipital
region down through the trapezi.us ridge and levator scapulae muscles. The suboccipital trigger
poin:ts intensity the patient's occipital headaches/headache pains and stimulation of the trapezius
lidge and levator scapulae trigger points produce pain extension upward into tl1e cervical spine,
outward into the ~houlders and downward into the ssapulae with dominance on the right.
Circum4ucti.on of the left shoulder is full and painless as is abductio.r;i. and intemal rotation, while
circumduction of the dght shoulder is showing residual restliction of about 10% with deep
aching pain and sharpness in the posterior aspects of movement. Abduction is of a similar
amount and intemal rotation of approximately 20%. The insertion point of the common tendon
ofthe rotator cuff muscle g1:oup on the right is pafu:ful to palpation. The right scapula is
hypomobile in comparison to the left, especially in the mid to upper portion. The teres minor
and in:fi:aspinatlls impingement points are positive for pain and paresl:hesia and the patient shows
thoracic outlet syndrome involvement on the right side with scalenous 1nuscle etiology, She also
shows 1st effort futigue and 3rrl effort giveaway wealmess on the triceps muscle on the right side.
Foraminal compression test produces cervicothoracic pinching pain, especially if an extension
and/qr lateral flexion component was added; wi~-dominance toward the l'igb.t. Cervical.
distraction test is. normal. Shoulder depression test is pain:fitl .in the opposite side trapezi.us ridge
area dominant on the 1ight. This produces moderate radiation in.to the right upper extremity
between grade i and grade 3. Shmtl.der depression test is pain:ful in the opposite side trapezius
ridge area ·dominant on the 1ig1it. The occiput-C2 ancl CS-7 motor units show restriction. in
compmmd lat~.ral fl.exion/rotati.on/ex:tension movements. T3-5 and T4-6 show·similar rest:Licti.on
in corresponding costovertebral aiiicular resb.iction in rotation/exte11sion and rotation/fl.exion
movements. Prone leg raise is decreased on the right in comparison to the left. The L5-Sl motor
unit shows restriction in com.pound lateral fl.exio11/rotation/ex:tension movements with sacroiliac
joint dysfunction, dom,inant to the right. The paraluinbar musculature is spasmed with local
bigger point reactivity and the iliolumbar ligaments are painful to palpation bilaterally with
dominance on the right side. Sitting sti:aight leg raise test is painful at the right sacroiliac region
down through the right gluteal area and into the posterior lateral thigh extending to the knee, but
not below.it this time. The patient shows mild weakness jn the anterior tibialis muscle group on
the riglit side. The hamstring muscle showed 1st effort fatigne and 3rd effo1t giveaway weakness.
The gluteal musculatare is spasmed with trigger point reactivity in the "pirifo11nis muscle and
stimulation produces right lower extremity scia:ti.c netiralgia symptoms siinilar to that which she
has been experiencing." The inse1ti.011 point of the common tendon of the rotator cuff muscle
group on the right side is painful to palpati.0n and the patient has pai11 and weakness in muscle
strenglh.
testing. for both the rotator
cuff and deltoid
. . -- - ... .. .
.
... . . . 1nuscles
. .. . . ..on..the
. right
--- .. side
. .

This patient has experienced some improvement .in our rehabilitation efforts as evidenced by a
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decrease in overall pa.in i11tensity in the 1ight trapezius ridge and superior-medial scapulae area,
significant improvement in he1· headache pa.ins and :improvement in her mobility in the l'ight
shoulder, although her pain is still substantial. She is also improved in her mid back pain
through the scapulae. The low back is less painful, but I am concerned about' the right side
dominant hmbosam:al pain and the right side sciatic neuralgia. It ap1Jeai-s to be pirifonnis
induced scia:tic neuralgia, but a tme radicular component with possible underlying etiology
cannot be entirely rnled out at this time.

This patient will be following up with Dr. James Bates on Monday _and hopefally he will be able
to do some interventional treatments that will assist in the patient's recovery. Cert$].y what he
has dime so far has been a great help, such as the pain manage and the medications. At this time
my plan is to work with her twice a week in treatment-and we will also have a deep therapeutic
massage session to try to improve the right scapula and shoulder mobility and also through the
right gluteal region with piriform.is involvement. I anticipate working with this plan over the
next couple of weeks and expect the patient to 1·espond favorably to this. Overall, I would
·estimate that the patient is probably about 1/3 improved, which considering her lllitial
presentation I think is quite favorable progresl'I, I am hopeflll that by the end of July we can have
her over 2/3 improved.
DavidNP1ice, D.C.,D.AB.C.O.
DNP/kb/DIC.499
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Pi-ice Chiropractic Cente1·
9508 Fairview Ave.

Boise Idah0 83704
· Phone: (208) 323-1313. Fax: (208) 323 71386
July 2, 2008
RE:

Patient:

Peggy Cedillo

Acct#:

320901

This patient presented to our office on July 2, 2008 for massage therapy that was perfonned for
one hour, ·along with modality therapy. It was applied primarily to the right and left cervical,
right and left thoracic, right and left l~bar, and shoulders. The patient is showing good
progression and is compliant with exercises to a :frequency of two times a day. It was noted
during the massage that the right lower cervical trapezius region is tight,
there is pain with
tenderness and tightness in the right and left suboccipital musculature. The right pectoral·
musculature in the upper range and the upper biceps are also tight. The right hip shows knotted
trigge1· point reactivity in the upper gluteal region. The patient's levator scapulae and rhomboid
musculattu·e are also very tight bilaterally. Overall this pati~nt is improving and we will follow
up with her next week.

and

DavidNPrice, D.C., D.A.B.C.O.
AlaµR. Barnes, D.c:, (Associate of Dr. Price)
ARB/jd/DIC.~00
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Price Chiropractic Center
9508 Fairview Ave.
Boise Idaho 83704

.

Phone:. (208) 323-1313 Fax: (208) 323-1386
July9,2008
RE:

Patient:
Acct#:

Peggy Cedillo
320901

This patient presented to my office on July 9, 2008 for massage therapy that was done for one
hour, along with modality therapy. It was applied to the right and left paracervical musculature
in the mid back area through the scapula and into the shoulders, dominant to the right side. The
patient's paracervical muscular spasming has improved slightly, but is still a problem. The

scapula mobility is improving especially on the left, -but the right side is slower, and her shoulder
is still tight and restricted in the superior and posterior aspects of circumduction. At this point
though her overall pain level has been hnproving, her upper ex.tr~mity symptoms have been
·doing better, and we will follow up with this patient on Monday. She is going to be out of town
on a preplanned'vacati.on.
David NPrice, D.C., D.A.B.C.O.
DNP/jd/DIC.500
DICTATED BUT NOT READ
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Price Chir~p.i·actic Center
9508 Fairview Ave.
· Boise Idaho 83704
Phon.e~ (208) n3-13l3 Fax: (208) 323-1386

July 25. 2008
RE:

Patient:
Acct#:

Peggy Cedillo

320901

This patient presented to my office on July 25, 2008 for·rnassage tberapy that was done for one
hour along with mod~ty therapy. This was applied to the right and left cervical, right and left
tb.01'acic, right and left lumbar, and 'bilaterally in the shoulders. The patient is showing good .
progression and is compliant with exercises at a frequency of one time a day. However the
patient notes that she is starting to get some numbness and tingling· in her hand. It was noted
· during the massage tbat the patient,s left and right infraspinatus muscles are very kij.otted with
trigger point reactivity on the left side. The patient,s left and right side mid-trapezitlS are very
tight especially at the left medial border of the scapulae. The patient's right and lower cervical
musculErture and trapezi.us is also tight. Ov:erall the patien.t is showing :improvements from her
injuries, and we will follow up with her next week.
David N. Price D.C., D.A.B.C.O.
Alan R. Barnes D.C. (Associate of Dr. Pl.ice)
ARB/ss/DIC.502
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Price Chiropractic Center
9508 Fairview Ave.
Boise Idaho 83704
Phone: (208) 323-1313 Fax: (208) 323-1386

August 5, 2008

RE:

Patient:
Acct#:

Peggy Cedillo
320901

Thi~ patient presented to my office on Aµgusf 5, 2008 for massage therapy that was done for one
hom: along with modality therapy. This was applied primarily to the right anq. left cervical, right
and left thoracic, right and left lumbar, and right and left shoulders. The patient is showing
progression, and is compliant with hei- exercises at a frequency of one time a day. It was noted
during the massage that the left scapula musculature is stlll very tight and lmotted, with. tightness
in the right gluteal musculature. The right psoas shows tightness with trigger point reactivity,
and the right and left mid-to-lower cervical musculature is tight. Overall the patient improving
and we will follow up with her next week
..
David N. Price D.C., D.A.B.C.O.
Alan R. Barnes D.C. (Associate of Dr. Price)

is

ARB/ss/DI9.503
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Price Chirop1·actic Center
9508 Fairview Ave.
Boise Idaho 83704
Phone: (208) 323-1313 Fax: (208) 323-1386

August 29; 2008

RE:

Patient:
Acct#:

Peggy Cedillo
320901

This patient presented to my office on August 29, 2008 for massage therapy that was done for
one hour along with modality therapy. This was applied primarily to the right and left cervical,
right and left tho1'acic~ and 1ight and left lumbar regions. It was also applied p1imarlly to the
shoulders. The patient has been showing progress but tbis has slowed up currently. She is not
compliant with exercises at this time. It was noted during the massage. that the patient's right
lower cervical and 1:l:apezius 1idge musculatures are very tight and knotted. There is pron in the
right pectoral mus01tlature. The patient's right upper 1J;apezius musculature is also tight. There
is tightness in the right rhomboid and right thoracic regions. The patient's right erector spinae
muscles in the thoracic spine are also very tight. We -yvill follow up with this patient next week.
David N. Price D.C., D.AB.C.O.
AlanR. Barnes D.C. (Associate of Dr. Price)
ARB/ss/DIC.505
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Price Chiropractic Center
· 9508 Fairview Ave.
· . 1:l<>ise Idaho 83704
Phone! (208) 323-1313 Fax: (208) 323-1386

August 27, 2008

RE:

Patient:
Acct#:

P~gy Cedillo

320907

This patient presented to my office on August 27, 2008 for cononuing evaluation and treatment
of injmies previously sustained in a motorcycle accident. & I evaluat~d tbi~ patie~t today, she is
in tears and in obvious painful distress. She had been gone for a couple of weeks, returned to the
office yesterday and was seen by my associate in my absence, and then came in today for follow
11p evaluation. The patient indicates that she has experienced some improvement in her right
cervicothoracic region smce the injections by Dr. Bates on August 15, 2008. She has been gone
out oftown on vacation. She indicates her pain has gradually intensified through the right
shoulder and also .in the right mid to low scapula region down through the bra·line. She has pain
in the anterior lateral and superior posterior portions of.the righ~ shoulder and has pain along the
medial inferior border of the scapula. The patient has postel'ior paracervical muscular spasming
extending from the suboccipital regien through the trapezius ridge and levator scapulae muscles.
Stimulation of the suboccipital trigger points p1-oduces headache pains. Stimulati<;>n of the
trapezius ridge and levator scapulae trigger points produces pam extending upward into the
cervical spine, ~mtward into the shoulders, and downward into the scapula, dominant to the right
side.. The T4-6, TS-7, and T6-8 segments show resb.~ction :in compqund lateral
flexion/rotation/extension movements, ynth corresponding right side ~ominant costovertebral
articular restriction in rotation/extension and rotation/flexion movements. Circumduction ofthe.
right shoulder is pain:ful and restricted in the superior and posterior aspects ofmovement, as is
abduction and internal rotation by about 20% ·on the right in comparison to the left. The
insertion point of the common tendon of the rotator cuff muscle group on the right side, as well
as the pectoralis major muscle and the biceps mu~cle on the right side are painful to palpation.
She also :bas pain over the subdeltoid bursa on the right side, but this is. moderate in comparison
to the other areas of pain in the 1ight shoulder. The rotator cuff and deltoid muscle strength
testing shows pain and weakness. Trapezius 1jdge and levator·scapulae spasmmg is noted up
into the suboccipital region. Foraminal compression testing produces. cervicothoracic pinchlng
pain particuiarly if an extension and/or lateral :flexion component is added. Cervical dish-action
test is painful in the suboccipital regio~ and shoulde1· depression test is painful on the opposite
side trapezius ridge area, dominant on the right. The right scapula is hypomobile in comparison
to the left. TJ;ie teres minor and iofraspinatus impin&ement points are positive for pain and
paresthesia in the right upper extremity, and the patient has indication ofthoracic outlet
syndrome involvement on the right slde particularly involving the scalenus muscle on the right
side. These reproduce paresthesias :in the right upper extremity and radiating symptoms into the
shoulder and upper lateral arm that she has been experiencing. The global range of motion tests
of the lumbar spine shows. the patient to have prone leg raise decreasep. on the right, lumbar .
extensidn decreased by about 20% with lumbosacral pinching pa:w, and Kemp's test to the 1ight
is painful through the lumbosacral regiori. and restricted about 1/3. Lateral fl.exion to the right
and left :is full, as is rotation, but these are accom_panied by endpoint-pains through the
luinbosacral region. The paral.umbar musculature is spasm.~d with local trigger point reactivity
extending into the gluteal regions, dominant on the right. The occiput-C2 and CS-7 motor units
show restriction in compound lateral flexion/rotation/extension movements. Sacroiliac joint
dysfim.ction is noted between fl.exion and extension, with lumbosaoral facet impingement.
001381
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This patient certainly has had a major flare up of her symptoms in comparison to when I last saw
her a couple of weeks ago. She has not had a specific incident or event of trauma that would add
to or precipitate her current condition and/or complaints. I have prepared a letter for Dr. Bates in
which I indicated my concerns _and have arranged for her to be seen by him tomorrow rather than
waiting until her scheduled appointment a couple of weeks from now, I think she will need
some intervention by him to try to get this calmed down. It:i. the meantime I will followup wlth
her tomorrow and try to get improvement. The patient's headaches have actually improved and
her right cervicotb.oracic region is doing better, but the other areas have significantly
exacerbated. My plan will be to use gentle adjustive procedures, work w:itb. some modality
therapy, and we will try to see if we can make arrangements over the next week for a deep
therapeutic ~sage session·to tty to de0rease some of the muscular spasming and i-eactivity.
Then we will tty to follow up with the patient later in the week and probably go several times
next week to get things calmed down if we can. Overall, I felt the patient was improving in the
occipital region, in the headaches, and in the right cervicothoracic area, but this is cei.tainly a
major flare up that causes me concern. We may need pursue diagnostic imaging such as an
MRI evaluation to try and see if we better determine the extent ofthis patient's cervical disk
.involvement in the C6 area that could be precipitating s0Q1e of these problems, and also I am
concemed about the right shoulder. Even though there is _imprqvement in her ciroumduction and
abduction and internal rotation ofher previous findings, I am cqncemed.tha:t she is having so
much soft tissue pain that I am concerned that she may have had an actual tendon tear perhaps in
the supraspinatus muscle or even through the peotoralis major muscle on the right side.

to

David N Price, D.C., D.A.B.C.O.
DNP/jd/DIC.505

DICTATED BUT NOT READ

001382

Cedillo 02050

Price Chiropr'acti.c Center
9508 Fairview Ave.
Boise Idah9 83704

Phone: (208) 323-1313 Fax: (208) 323-1386
September 2, 2008

RB:

'I

Patient:
Acct#:

Peggy Cedillo
320901

This pati.en,t presented to my office on September 2, 2008 for massage therapy that was done for
one '.liour along with modality therapy. This was applied primarily to the right 'and left cervical,
right and left thoracic, right and left lumbar, and right and left shoulders. The patient is showing
some improvements, but is not following through on exercises at this time. It was noted durilig
the massage that the patienf s right scalene musculature is very tight, especially in. the middle,
and the 1'ight lower ceryical musculature is very tight. The right trapezius muscle is extremely
tight, and the right lower trapezius head is also very tight. Th.ere is also tigh1ness in the right
mid-trap along the medial border ofthe scapulae and the sub-scapulae region with a lot of
knotted trigger pomt reactivity. Overall this patient has been showing iroprovemehts, and we
will follow tip 'With her next week.
.David N. Price D.C., D.A.B.C.O.
AlanR. Barnes D.C. (Associate ofDr. l'rice)
ARB/ss/DIC.505

DICTATED BUT NOT READ

Cedillo 02051
001383

P1·ic~ Chifop1·actic Center
9508 Fairview Ave.
Boise Idaho 83704
Phone: (208)'323-1313 Fax: (208) 323-1386

September 10, 2008

RE:

. '

.Patient:
Acct#:

Peggy Cedillo
320907

This patientpresented to my office on September 10, 2008 for continumg evaluation and
treatment of her neck, back, and shoulder pains related to a motorcycle accident. In presenting to
the office, we received reports on the :MRI which shows the patient to have a disk protmsion at
C7-T-1. This is ce1-tainly cause for the patient to have right-sided cervicothoracic pain extending
into the 1-ight scapula aµd out to the right shoulder. Her shoulder is still showing restriction in
the superior and posterior aspects of circumduction and at the endpoint of abduction on the right.
This is painful restriction that we cannot force tbrough. Internal rotation on the 1ight is ·.
decreased. Et_pproxim.ately 20% in compaii~on to the left. The right scapula. is hypomobile in
comparison to the left, The foraminal compression testing produces inteme pains in the right
cervicotb.oracic region, into the right scapula, and out to tlie right shoulder. The patient is in
.tears today> as she is continuing to have painful episodes with this. She l1as made arrangements
to see Dr. Howard IGng who is an orthopedic spine specialist and I believe the appointment is
scheduled for two weeks from now. The pati~nt has spasming tbro11gh the trape~us ridge and
levator scapulae muscles, extending down.ward into the rhomboi.d muscles, and upward through
the splenius muscles, and into the suboccipital region. The patient's mobility in the cervical
spine is decreased to the right side by about 20% and cannot be forced through. Her lateral
fl.exion to the right if? decreased a similar amou11t and to the left about 1/3 with sharp pulling and
pinching pains through. the right side in the cervicothoracic region. She still has weakness in her
triceps muscle on the right side and mtator c1#f and deltoid muscle strength weakness and pain.
I spent ex:temive time today evaluating the patient and talking with her about the :MRI findings;
and the point of her injmy in the right shoulder and her disk. I explained to her where the pain
radim:!:'S to and explained different optiom that she has which C$1 include epidttral injections.
surgical intervention, a.11d further imaging on the right shoulder. I am suspecting that the patient
may have a labrum tear in her right shoulder or at least there appears to be some type of internal
derangement in the shm.tld~r that is causing her t~ have some painful restticted motion in a small
range :in her superior and poste.dor aspects of circuµiducti.on and on abduction, as well as ~ten1al
rotation. At this pointJ we will have the patient continue with her home traction and today we
achieved·some relief through adjustments, but we did not work with therapy protocols on her
today. The patient still continues to have low back problems and some saoroiliao joint
dysfunction, but that is not her major concern and·focus at tbis time. I am also concerned that
she may have some pectoralis major and biceps injuryJ along with the rotator ouff muscle group,
but there appears to be some internal derangement in the shoulder on the 1ight. I will.be
discussing this with Dr. Bates by the pholl;e, ·
·
·
I -wish to verify that :in my work with this patient we spent approximately 20 minutes today in
reviewing· her MRI test resultsJ reassessing the patient's stat1.1s. plalllll11g some direction that can
be taken in her rehabilitation, and explaining the :findings.

David N Price, D.C,, D.A.B.C.O.
DNP/jd/DIC.506 ·
DICTATED BUT NOT READ·
001384
Cedillo 02052

. Price Chiropractic Center .
9508 Fairview Ave.
Boise Idaho 83704
Phone: (208) 323-1313 Fax: (208) 323-1386

September 13, 2008
RE:

Patient:
Acct#:

Peggy Cedillo
320901

This patient presented to my office on September 13, 2008 for-continuing evaluation and
treatment of her baok and neck and should~r pains. In presenting to the office, the patient has an
"intense,. headache today. · She feels like it is difficult for her to open her eyes. We decided to do
cross channeling ac'upun.cture for the headache to try to bring her some relief. In doing· so, I did
electroacupuncture and the patient had over 50% relief of her headache after the procedure
today. She was able to-open her eyes comfortably and was doing st1bstantially better. We will
follow up with her on Monday. The headache was in the occipital and frontal regions and
retroorbital.
David N Price, D.C., D.A.B.C.O.
DNP/jd/DIC.506

DICTATED BUT NOT READ
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001385
Cedillo 02053

r

Price Chiropractic Center
9508 Fairview Ave.
Boise Idaho 83704
Phone: (208) 323-1313 Fax: (208) 323-1386

September 23, 2008

RE:

Patienf:
Acct#:

Peggy Cedillo

320901

This-patient presented to my office on September 23, 2008 for massage therapy that was done for
one houl.' along with modality therapy. This was applied priniarlly to the right and left cervical,
right and left thoracic, right and left lumbar, and 1ight and left shoulders. Toe patient is
improving, and is waiting on a consultation with Dr. King regarding her exercisi;:s. It was noted
dur.ing the massage that the patient's right scalenes are tight and tender, with spasming reactivity.
The medial-scapula muscle on the right is also tight, and the patient's parathoracic, parace1'Vical,
and parahimbar muscles still show tightness and tenderness through the entire l'allge. Overall,
.the p!3-tient is improving; and she will followed up with later on thls week by Dr. Price.

be

David N. Pi.ice D.C., D.A.B.C.O.
AlanR. BamesD.C. (Associate ofnr: Price)
ARB/ss/DIC.507

DICTATED BUT NOT READ

001386
Cedillo 02054,

Price Chiropractic Center
9508 Fairview Ave.
Boise Idaho 83704
Ph0ne: (208) 323-1313 Fax: (208) 323-1386

September: 30, 2008
RE:

Patient:
· Acctf#:

\

\-

- ..

·Peggy Cedillo
320901

This- patient presented to my office on September 30, 2008 for massage therapy that was done for
one hom along with modality therapy. This was appliep. primarily to the light and left cervical,
right and left thoracic, right and left lumbar, and shoulders. The patient is compliant with our
exercises. It was noted during the massage that the patient is tight in the Cl-C7 region, with
some scar tissue fo1mation in the musculature. The left and right trapezius ridges are sensitive,
but this appears to be dominant on the rfght side. Overall the patient is showing good
improvement, and we will follow up with her later on this week.
David N. Price D.C., D.A.B.C.O.
Alan.R. BamesD.C. (Associate ofDr. Price)
ARB/ss/DIC.507

DICTATED BUT NOT READ
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001387
Cedillo 02055

P1ice Chiropractic C~nter
'

9508 Fairview Ave,
Boise Idaho 83704
Phone: (208)323-1313 Fax: (208)_323-1386

October 14, 2008

RE:

Patient:
Acct#:

Peggy Cedillo
320901

This patient presented to my office on October 14, 2008 for massage therapy that was done for
one hour along with modality therapy. This was applied primarily lo the right and left cervical, ·
right and left thoracic, and 1ight and left shoulders. It was noted during the massage that there is
tensio11 in the left cervi(}al region and there is bilateral tiglitness in the trapezius musculatures.
The 1ight and left cervical region shows right and left pain upon palpation. Overall, this patient
has shown some improvements, and we will follow up with her next week.

David N. Price D.C., D.A.B.C.0.
Alan R. Barnes D.C. (A-ssociate of Dr. Price)
ARB/ss/DIC.509

DICTATED BUT NOT READ

001388
Cedillo 02056

Price 'Chiropractic Center
9508 Fairview Ave.
Boise Idaho 83704
Phone: (208) 323-1313 Fax: (208) 323-1386

October 23, 2008
RE:

Patient:
Acct#:

Peggy Cedillo
320901

This patient presented to my office on October 23, 2008 for massage therapy that was done for
one hour along with modality therapy. This was applied :primarily to ~e right ~d left cervical,
right and-left thoracic, right and left lumbar, and right and le'.ft shoulders. The patient i~ showing
good improve~nts and is compliant with her exercises. It was noted during the massage that
the right trapezius and distal scapulae musculature is still tight, and there is pain in the lower ·
cervical spine. There is still significant scar tissue in the trapezi~1s musculature. Overall, the
patient is showing good improvements, and we will follow up with her next week.

David N. Price D.C., D.A.B.C.O.

.

AlanR. Barn.es D.C. (Associate ofDr. Price)

ARB/ss/DIC.510

DICTATED BUT NOT READ

001389
Cedillo 02057

Price Chiropractic Center
9508 Fairview Ave,·
Boise Idaho 83704
Phone: (208) 323-1313 Fax: (208) 323-1386

November 6, 2008·

RE:

Patient:

Acct#:

Peggy Cedillo
320901

This patient presented·to my office on November 6, 2008 for massage therapy that was done for
one hour, along with modality therapy. It was applled to the right and left parace1'Vical
muscitlature in the mid back area through tb.e scapulae and into the light shoulder. The patient's
cerv_:ical mobility has improved a littl~. Her right scapula mobility has improved. Her
circumduction of the shoulde1' and abduction·of the shoulder~ doing better but is still painful. I
think the patient will end up having slll'gery in her ce1'Vical spine, She had soJne impl'Ovement
with the epidural injection, but seemed to have a reaction in which she had a "drooping" of her
face on the right side. This is certainly a concern. The patient's spasming in tlle trapezius ridge
and levator scapulae muscles is still substantial down through the rhomboid muscle and in her
suboccipital region. We will follow up with the patiesnt on.Monday now.
David N Piice, D.C., D.A.B.C.O.
DNP/jd/DIC.511

DICTAT~D BUT NOT READ

Cedillo 02058
001390

Price Chiropractic Center ·
9508 Fairview Ave.
Boise Idaho 83704
Phone: (208) 323-1313 Fax: (208) 323-1386

November 13, 2008 .

RE:

Patient:
Acct#:

Peggy Cedillo
320901

This patient presented to my office on November 13, 2008 for massage therapy. This was done
for one hour, ·along with modality. therapy, and applied to the right and left paracel'vical
musculature in them.id back area through the scapula-and into the l'ight shoulder. The patient has
been having significant difficulty with this and: so we have been focush1g heavHy on the shoulder
which is an·area that we can work with rehabilitation on. We are waitin:g for the outcome ofhel'
appointment with the Stll'geon this week for the cervical region, and I think the patient will need
surgical intervention, but we are tryi.Iig to keep he1· functional as far as work over these few
weeks until that can occur because of the intense pain the patient has been having. Her right
scapula mobility is still decreased, but is improved over last week. Her circumdt~ction of the
right shoulder has eased a little, as well as abduction. The patient's cervical mobility to the· right
is still.painful and resb.icted, and she is having substantial spasming through the trapezius 1idge,
levator scapulae, and rhomboid muscles, and eyen into the pectoralis major"attachments at the
clavicle. At this point, we will try and follow up with the patient later this week with some
treatment, perhaps on Saturday if her schedule allows, and then the first part of next week.
David N Price, D.C., D.A.B.C.O.

DNP/jcl/DIC.512
DICTATED BUT.NOT READ

001391
Cedillo 02059

Price Chiropractic Center
9508 Fairview Ave.
Boiseldaho 83704"
Phone: (208) 323-1313 Fax: (208) 323-1386

November 20, 2008
· RE:

Patient:
Acct#:

Peggy-Cedillo
320901 .

Tliis patient presented to my office on November 20, 2008 for massage therapy that was don,e for
one hot~, along with modality therapy. It was applied to the right ~d left paracervical
m1isculature in. the mid back area through the scapulae, and into tl;te shoulder~ and dominant
focus was made onto the right side.· The patient has marked decreased-.rotation ofthe cervic~
spine to the right s~de. She is having radiating pain into tb.e shoulder, upper extremity> and in the
superior medial scapula. We are trying to get her at least so tb.at she can sleep, BD:d she will be
having .surgery next week We may follow up with this patient again later this week depending
on how she is doing.
David N Price, ·o.c., D,A.B.C.O.
DNP/jd/DIC.512

DICTATED BUT NOT READ

001392
Cedillo 02060

;price Chiropractic Center
9508 Fahview Ave.
Boise Idaho 83'704
l..

?hone: (208) 323-1313

Fax:_ (208) ~23-1386

December 11, 2008

RE:

Patient:
Accf.i:

Peggy Cedillo
320901

This patient presented to my office on December ll, 2008 for-massage therapy that was done for
one hotrr along with modality therapy. This was applied primarily to the right and left cervical,
light and left thoracic, and right and left iumbar, and right and left shoulder regions. It was noted
during the massage that there is tension bilaterally in the cervical paraspinal musculature, and
also in the trapezius, with some pain in the trapezius musculature, Overall though, she is
improving, -and we will follow up with her next week.
David N. Price D.C., D.A.B.C.O.
Al.an R. Barn~s D.C. (Associate of Tu·. Price)
ARB/ss/DIC.514

DICTATED BUT NOT READ

001393
Cedillo 02061

PRICE CmROX,RACTIC CENTER Cmn.
DAVID.N. PRICE,

DC; l>ABCO,- FIAMA

Dlplomate .American Board of Chiropractlc Orthopedists
I.4M4 Certified inAcupuncture

~~(~II
C'17;_fY,fAe..r(

May29,2008

tir4'~·

Dr. Ja.mes Bates
2Q20 S. Eagle Rd.
Meridian, ID 83642
RE:

9o08 Fairview Ave,, Boise ID 83704
(208) 828-1313 Fax: 323-1386

Peggy Cedillo
320901

Patient:
·Acct#:

Dear Dr. Bates:
.

.

I have enclosed a copy of my dictation on this patient for your review and records, You
will be seeing her Friday moming (tomorrow) for ev~uati.on and treatment of her injuries
sustained in a motorcycle accident that occurred on Sunday. The patient was a passenger
on a motorcycle that.was struck a cement retaining wall. It impacted her hand and hip
into the wall, causing a scrape with abrasions and then threw her shoulder backwards and
·twisted her back and further hyperextended it over the back support of the motorcycle.
This patien~ has a prior histo:ry of cervical disc involvement and her x-rays show
moderate discogenic s_pondylosis at the CS-6-7 levels. I had recently seen her because of
her disk and she was last in my office on the date of May 15, 2008. At that time the
patient was almost resolved and 011 her own. She was doing home traction and was
essentially pain free in the cerv.i.cothoracic region, wi~ some residual tightness in the
trapezi.us ridge and levator scapula muscles and some intermittent radiation in the
superior and medial scapulae. I am particularly concemed about the patient's right
shoulder and her developing posttraumatic impingement syndrome. I think she has a
spram/strain.injury in the rotator cuff area. Also,-! am concerned about the flare up in the
right upper extremity.. I am wondering if she might be aided through a Medrol dosepak,
but certainly defer that judgment to you. Furth.er, she has some injury in her low back
and suggestion of early stage piriformis involvement I would like to work with you in
behalf ofthis patient as a ''team", and am open to any mput or directives you might have.
Thank you for getting thls patient in promptly. I appreciate your hew.
.
Sincerely,

David N Price, D.C., D.A.B.C.O.
DNP/kh/pc

• Certift.ed Industrial Chiropractic Consultant • Auto/Personal Iajury Treatment/Evaluation
·
••Occupational IQ.juries
001394

Cedillo 02062

PRICE cm~OPRACTIC CENTER CHTD.
DAVIJ;f N, P.~~E,

Dlplomate American Board of Ch(i'opraatie Orthopedists
IAMA Certified In-Acupuncture·

V

DOt DABCO, II'~-

9608 Falniow .Ave,i Boise ID 88704
12os1 a2s-1a1a Fu1 s23-1ssa

J-1.1ne 30, 2008
Dr. James Bates
2020 S·. Eagle Rd.
Meridian, ID 83642.
RE:

Patient:
Acct#:

· Peggy Cedillo
320901

Dear Dr. Bates:

This patient seems to be improving again. She is still sore{restricted in tb.e dght shoulder
and has· radia;ting pai,n in to the right stiperior medial scapula, and she is weak in the right
upper extl'emity. The prednisone seems have helped her a great deal. l-I©r hand 1:ias · .
healed en01,1gh that she can grip and so I will stait her on gentle thera-bands over the next
week, and I have :n;i.oved her.into cervical traction at l_lome. Do you feel her shoulder
would be-aided.by an injection? How do you reel the trapezius ridge and levator scapula:
areas would respond to trigger point injections?
I had not seen Peggy for about two we~ks but as she has returned now, I think we can get
moving on her rehabilitation. Thank you-for your great help with her. I am open to your

to

input/directives.
Sincerely,

Pr. David N. Price, D.C., D.A.B,C.O.
DNP/)t/pc

• Certified tndustrlal Chiropractic Consultant • A1'to/Personal I:njury T.reatmetttlEvaluatlon
• ·Occupational ~uries ·
001395

Cedillo 02063

PRICE CHIROPRACTIC CENTER CHTD.
DAVID N•. PRICE, DC, DAB"CO, FIAMA

Diplomate American Baar-d of Chfropraotia Orthopedists
lAMA Certified fnAcupuncture

,~[M

9li08 ll'alrvl~w Ave,, l3olso ID

12111119011-!IIJB , ... 9' ;6

July 8, 2008
Dr. James Bates
2020 S. Eagle Rd
Meridian, ID 83642
RE:

P~ti.ent:

Acct#:

Peggy Cedillo
320901

Dear Dr. Bates:
This patient is continuing to do better. It> s a bit of a slow process, but that is·to be
expected, given the intensity of her initial pain, and the shoulder involvement. She seems
to have responded well to the injections you performed. There was initial soreness the
next couple of days, especially as we did the massage work on the 1ight shoulder,
trnp/levator areag and into tb.e right scapula. Shv is beginning to progress on exercises,
and her endurance is improving. S4e is still show~g limitation at the right shoulder in
the upper pol'tion of circ1.unduction and at the top of abduction. .Although _this bas
improved, I l:lIIl concerned about this and the limitation in b1inging the shoulder back.in·a
scapula retraction "type of movement on the right. Do you feel an injection of the
shoulder would be helpful? One other area of ~oncern is in the upper cervical region especially on the right. The low back is still sore but progressing. I plan to push fOl'ward
·on the exercises this week, She was so sore fro_!ll the injection and massage ~er
Tuesday that we. did not ptu·sue work in this Jegard later in the week. ·
I appreciate yoill'·help with Peggy and am open to yo1,1r input/directives.
Sincerely.

Di·. David N. Price, P.C., D.A.B.C.O.

DNP/jt/pc

• Certlfted Industrial Chiropractic Consultant • Aut-o/.Personal Iajttry Treii.:tmeo:t/Ev~ulltlon
·
• Oca1ipatloaal Injurles
001396

Cedillo 02064

~

PRICE QHIROPRAC'flC CENTER CuTD.
· DAVID N. PRICE,

DC, DABCO. FIAMA

Dq,lomate American.Board ofChiropractic Orthopedists
1AMA Certf/ied in Acupuncture·

9508 Flifrqiew Ave., Boise ID 83704
12oa1323-1313 Fois:: 323-1386

~~h.-./

~¥r-p,.~-

~/0c
July 14~2008

Dr. James Bates
2020 S. Eagle Rd.
Meiidian, ID 83642
RE:

Patient;
Acct#:

Peggy Cedillo
320901

Dear Dr. Bates:
This patient is hav.ing piriformis based sciatic issues o~ walldng.. Addi"!ionally, her
trapezius ridges and sub-ocoiptal muscles have knotted trigger points. l am working with
her on exercises and she ~ doing home traction. Overall she is .improved, but I tb.iDk
some ftu:tb.er injection would help; ifyou do iaject her, we will try to have the massage
on Tuesday or Wednesday, depending on_what you desire. Thank you.

Sincei~ly,

David N. Price D.C.~ D.A.B.C.O.
DNP/ss/pc

• Certified Industrial Chiropractic Consultant • Auto/Personal Injury Treatment/EvaluaUon
• Occupati!)nal Injuries
001397

Cedillo 02065

PRICE ClllROPRACTIC CENTER CHTD.

/

DAVID. N. PRICE, nc. nABCO~ FiaMA.

Dlptomate American Board ofChfroprac'tic Orthopedists
LWA Certffied in Acupuncture

9508 Fahview Ave,, Boise ID 83704
[208} 328·1313 Fax: 323-1386

J~y 17,2008

Dr. James Bates
2020 S. Eagle Rd.
Meridian, ID 83642

RE:

Patient:
~cct/k

Peggy Cedillo
320901

Dem;- Dr. Bates:
I wanted to update you on the status ofthis ofPeggy.. She contacted my office on
Wednesday and canceled her appointment that we had set up heret :indicating that she was
too sore from the :injection to be "touched." She has not contacted our office since then
and so I am not certain 'what her plans are. I had planned on having her do a massage
therapy session to try and work through some of the deep muscular involvement. She has
had somewhat of a difficult time in followup the last couple of weeks; I hope to get her
on track again so that she can be working on her home cervical traction. we can get her
onto some deep muscle work, I get her into some good exercises and also progress with
adjustive procedures. I run not certain when she will follow up~ but when she does, I will
talk with het about this, and would~ hope that when you talk with her yon would also be
able tQ emphasize that she ·needs to stay focused on this or we will not make the prog~ess
that we need to.
'
I appreciate your help on tbis.
Sincerely,

Da:vidN. Price D.C., D.A.B.C.O.
DNP/ss/pc

• Certified Industrial Chiropraotio Consultant • Auto/Personal Injury Treatment/Ev~uation

• Occupation~ Injuries

001398

Cedillo 02066

PRICE CHIROPRACTIC CENTER CiITn.

/.

DAVlD. N. PRICE, DC, DABCO, F.IAMA.

Dlplamate American Board of Chfropractio Orthopedists
. 1AMA. Certfjied in Acap_uncture
July 25, 2008

&'-;/~~

Dr. James Bates
2020 S. ~gle Rd.
Meridian, IQ 83642
RE:

Patiet:J,t:
Acct#-:

l?::ed'. .~
r~

9iiOB Fairview Ave,, Bol:;c ID 83704

Peggy Cedillo
320901

Dear Dr. Bates:
I wanted to update you on the status of Peggy. She just:retumed.to my office on
July 24, 2008 for continuing evaluation of her injuries related to al'ecent .inotorcycle·
accident.
In presenting to the office, as indioa:ted in a prior letter, the patient· had quite a flare up
afterihe injection, but th.en itsettled down tremendously and I believe she saw you
yesterday and her pain was remarkably improved. However, as she comes in this
morning (tbis is the fust time I have seen her since the injection) the patient indicates that ·
she awakened with-her pain ''killing me" again.· I am. not ceratin why this cfu,mged course
so much shme yesterday except th.at it could be sleeping positions or just simply some of
the pain relief related to the irtjeotion had calmed down. I wol'ked with the patient to try
to get this settled down somewhat, we had some improved mobility after treatment today,
I have her doing the massage ~erapy session ~omorrow, and that should certainly_ help. .

I will then follow-up with her on Monday and see ifwe can get her going into some
active exercises to try and get this settled down on a more stable basis and also consider
some of the Qua Sha techniques to decrease some ofthe· trigger point reactivity in the
region ifthe patient is not too sore for me to approach that. However, I think it will qe
best to wait on the patient until after she returns from her trip out oftown. After she had
such a reaction to the injection, I am concerned that she woul4have similar ''flare up',
after the Qua Sha and I would not want to do this and then send her on a long drive. This
patient will be seeing you a week from tomorrow> and at that point, I will try and judge
what to do beyond that point depending on what your decisions are.

,

I appreciate worldng 'With you in behalf ofPeggy and am. certainly open to any input or
directlves you might have. Again, thank you for your help with this patient.

. Sincerely,

David N Price, D.<::!., D.A.B.C.O.
DNP/jd/pc
• Oerililed Industrial Chiroptactlc Consultant • Auto/Personal-Injury T:a:eatm.ent/Evaluation
• Occupational Injuries
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PRICE CHIROPRACTIC CENTER CHTn.
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DAVID. N.. PRIC~, DC, J)ABCO, FIAMA
Dlplomate American Baard of Chlrapractie Orthopedists
·
August 28, 2008

9508 Falrvlew Ava,, Bot!ia ~ 88704

1AMA Certfjied iriAcu_puneture

(208) SZS-1313 Fax: 32:H386

µ~

~

Dr.JamesBates
2020 S. Eagle Rd.
Meridi~ ID 83642
. RE:

Patient:
Acct#:

Peggy Cedillo
320901

Dear Dr. Bates:
This patient has returned back from being out of town. I have not seen her for a couple of
weeks. She indicates 1;hat she has been steadily "going downhill" over this tim.eframe.
Apparently she is having significant pain in her right medial border of the scapulae in the
mid~to-lower portion, and also in the right superior/lateral/anterior shoulder. The
cervicoth9racic region itself seems to have some improvement sin~e you gave her the
injections on August 15, 2008. The patient was in tears as I saw her today because of the
intensity of her pain. I think it is .a combination ofthe pain, probably di:fµculty sleeping,
and frustration from ~e ongoing difficulties she has had.
The patient seems to have significant rotator cuff tendonitis. There is a great deal of
palpatory pain over-th~ insertion point of the common tendcm of the rotator cuff muscle
group and also the im;erti.on point ofthe pectoralis major, ~d this goes down.into the
biceps tendon ins~n on the right side. The 1ight scapula is hypomobile and the patient
seems to have significant muscolar spasming along the rhomboid muscle on the right side
and the adjacent erector spfuae muscles ofthe spine. Th.ere is :knotted trigger point
reactivity in tbis area as well. The radiation into the superior-medial scapulae is still a
concern. but is not as much of a problem right now as these other two areas. I still think
she has an 1.lilderlying disk etiology to her radiation into the ·superior-medial scapu1a and I
have encouraged her to work with the cervical traction to try and help that.
.

.

I am wondering if this patient would be aided by consideration of injection into ~e right
shoulder; what are your th.oughts? Do you feel she would be helped by injections into the
muscles on the medial-inferior border ofthe scapulae? I .am certainly op~ to your input
and directives. As she is returned to townnowll I would be more than willing to move her
into more aggressive exercise rehabilitation, focus on
traction, and help bring her
along if she stays in town over these next few weeks. Thank you for your assistance with
this p~tient and for getting her inmm:e quickly than you bad originally planned.

,

the

Smcerely,

DavidN. Price D.C., D.A.B.C.O.

DNP/ss/pc

• Certified Industrlal Chtropraetic Consultant • Auto/Personal Injury Treatment/Evaluation
001400
• Oocupational Injuries
·
Cedillo 02068

PRICE CBmOPRACTIC CENTER CBTn. DAVID N. PRICE,

./

DC, DABCO, FIAMA.'

.Dq,fomate .American Board. aj Chirapractie Orthopedists
lAMA. Certijied ill.Acupuncture

91iOS Flilmew Ave., Boise JD 83704
(208) s2s-i.s1s Fax: 323·1SB6
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September 4, 2008

Dr. James Bates
2020 S. Eagle Rd.
Meridian, ID 83642

RE:

Patient:

Peggy Cedillo

Acct#:

320901

Dear Dr. Bates:
This patient's shoulder is showing better mobility, and so is the right scapula. But she
still has a deep aching mid right scapula pain. Do you feel she could have a disk and
radiculitis? Or do you feel it is just myo-ligamentous? I sure appreciate your help.
Sincerely,

David N. P1ioe D.C., D.A.B.C.O.
DNP/ss/pc

·• Certified Industrial Chkopractic Consultant • Auto/Personal Injury Treatment/Evaluation
001401
• Occupational Injuries
Cedillo 02069

PRICE CHIROPRACTIC CENTER

CHTD.

DAVJD.N. PRICE~ DC, DABCO, FIAMA

Dlplomate .American Board ofChfropractic Orthopedists
wrA Certjfrect in.Acupunature

9508 Fab:view Ave., Boise ID 83704
(208) 323-1318 FAX: 323-1386

t1[t,,k{

lb/6/¢
October 13, 2008

Dr. James Bates
2020 S. Eagle Rd.
Meridian, ID 83642
RE:

Patient:
Acct#:

Peggy Cedillo
320901

Dear Dr. Bates:
I wanted to thank you for the assistance that you.have been with Peggy. It is a
challenging and diflfoult case. I think part of that is beca:use oftb.e f'shotgun" approach
that she has had due to somewhat of a "panic" in relation to the pain she has experienced.
Th.en again, her schedule is somewhat difficult It has almost been two weeks since I last
saw her until her presentati.oi!- at my office today.
I understand that she has an appointment made with Dr. Little (neurosurgeon). She has
re-started the home traction that I asked her to do and I believe that has been helpful to
her. She ii; also receiving acupunctw:e at another clinic. I rechecked the shoulder today
and she is restricted in the superior and posterior aspects of circumducti.on~ on internal
rotati.o~ and external rotation, but that problem is moderate in comparison to the
oerv.icot:hotacic pain she experiences, as it radiates down tlie medial border ofher right.
scapula and up :into the right cervical spine.
At this point, I am open to any-input or directives you might have and appreciate working
with. you in behalf of Peggy. It will be interesting to see what the results ofthe
evaluation of Dr. Little are. Thank you again for the assistance :that you have been to
Peggy.·

Sincerely,

~
David N Price; D.C., D.A.B.C.O.

DNP/jd/pc

• Certified Industrial Chil'!)practlc Consultant· ·.Auto/Personal.Injury Trcatment/Evalua,tlon
001402
·
• Occupational Jnjurias
Cedillo 02070

PRICE CHIROPRACTIC CENTER CHTD.

;/

DAVID N. PRICE, DC, DABCO, FIAMA

Dlplomate .American Board of Chiropractic Orthopedists
lAllfA Certflle,I in Acupuncture

9li08 Fahview Ave,. Boise ID 83704
(208} 823-1313 Fax: 328-19136

~,~1(~

September 13, 2008

1/4/4'6 ...

Dr. Howard King
600 N. Robbins Rd,, #401
Boise., ID 83702 .
RE:

Patient
Acct#:

Peggy Cedillo
320901

Dear Dr. King:

.

.

As ygu will be seeing this patient for evaluation of her cervicothoracic region, I wanted to
update you on a couple of items:
·
·
1. The patient had an MRI done at Inter.mount~ Medical Im.aging that showed a C7-Tl
disk prottusion that I believe may be causing her nerve root compression, resulting in
so.Die of the radiation into her medial superior scapulae, and also some of the residual
neck pain as well as the radiation through the trapezius ridge area.

2. Th.e patient has had some ongoing shoulder pains since the accident. Her mobility in
the shoulder has improved substantially, but she still bas limitation in the superior
posterior aspect of circumductio.n antin the superior aspect of abduction. This xeadily
becomes available if precautions are taken to avoid the patient compensating by tilting
her body or taming her body in rotation.
I look forward to your evaluation ofPeggy and would ask for you to deter.mine if you
think she would be best served by consideration of an epidural injection for the disk
protrusion, or you feel she is someone who will need surgical :intervention. Further, I
would be grat~ful for your consideration of evaluation of the right shoulder and whether
you think imaging would be appropriate for that area. I am suspecting (although I do not
have obvious proof,) that she may have some type of iu.temal iajury to the shoulder, such
as the labmm, but I would be very i11terested in your thoughts on this.

\

Thank you for your help with this nice patient
Sincerely,

Davi4 N Price, D.C., D.A.B.C.O.

DNP/jd/po
• Certified Industl'iml Chiropl'actic Consultant II Auto/Personal Injury Treatment/Evaluation
• Occupational Injuries
001403
Cedillo 02071
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DAVID. N. PRICE, DC. DABCO, FJAMA
DipfomateAmerlcan Board of ChirapracUc Orthopedists
lAMA Certified in.Aaup_uncture

9508 Fairview Ave., llolse m 8:1704
(208) 32S·131S Fax; 323-1386

,IJ<d. ~
.

II

~.,,~

/3/v-~er

October 27, 2008

Dr. Kenneth M. Little
Idaho Neuroscience Associates
6140 W. Curtisan Ave., #400
Boise, ID 83704
RE:

Patient:
Acct#:

Peggy Cedillo
320901

Dear Dr. Little:
I understand you will be seeing this patient for evaluation of right-side cervicothoracic
pains from injuries sustained in a motorcycle accident. The patient was the passenger on
a motorcycle that stuck the right side on a cement guardrail. This impacted the patients
right arm and shoulder, pu~g it backwards. The impact injured her .cervicothoracic
and shoulder regions along with the low back. The right shoulder seems to have
posttraumatic impingment symptoms and restriction in the superior and posted.or aspects
of circumduction and abducti.Qn. Of gre_ater concern is the.disk hemiation in the cervical
spine and the snperlor~medial scapulae pain that is resulting from nerve root radiation, as
well a~ some weakness and intermittent right upper e:x:tremity painsfparesth.esias. The
patient is aided through cervical traction., but the disk involvement seems to be-substantial
enough that there is cioncem that either she needs to have an epidural :iajection or surgical
intervention. Of course, that determination is best made by you, but I at least wanted to
give you an update on her status. Overall, the patient is doing better then a. month or two
ago as fur as her in~nse pain·Ievel, but this is with ·ongoing treatment to try and keep
things under control Realislically~ .she is going to need greater intervention such as
surgery or an epidural iajection to get on top of this. I appreciate yam· assistance with
this patient and am certainly open to any input or directives yon might have.

Sincerely,

~
David N. Price D.C., D;A.B.C.O.
DNP/ss/pc

,. Certified Inctustrlal Chiropractic Consultant • Auto/Personal ,Injury Treatment/Evaluation
• Oec.upational Injuries
001404
Cedillo 02072
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·June 6, 2008

..

David Prlae,' n.C.
Price Chiropractic Center .
9508 Fairview
Boise; ID U704 ·

. ..

.. .
..'

RE: PEGGY CEDll,LO

...

·.

,·.

I

..
r •.•

Dear Dr. Price:

•

I

·1

Thank y~u for the opportunity ,qf seeing;~eigy C~dillo, :
o

O

o

o

I

I

o

,:•
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o

0

0
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•
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. r have onc!osed a copy of n:iy initial, evalq~tion fo1· your ieview1 b~t. Jn symunary, she has
. significant inflwnmatio.n throughout thf: fight s~oulder,gfrdle regio~ l'provided.her with samples
of Lidoderln patc~es and some. Ske,~, mus~le relax~rs:~d also placed her on~ M~drol
Dosepak. l will be followi11g up wilJl,her in ·one·wcek, .At that time, anµcipate that I wm place
her on a uonsteroidal a:nti:.foflaminatocy.'anci f;hen see if we·have any areas of point tenderness and
resniotion:
· · .. · .
·
.. . .
-

... . . •,
...
opi:torlunfcy
with yQu
. Thimk.
. you once. again for.the
- '
. - tif.plirtic.ipating
'..
. .in 'the care of Peggy Cedi]Jo.
t

•

t

I

o
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I

. Sinc~rely, . ·

.

·:
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t: 6/10
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fJos,:d £;81111/e(I: ~hy$;k:a/, Medicine find Rehal)illtation..
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PEGGY CEDILLO
. 6/6/2008

N'ew Patieijt Clinic Visit
Cl-JJEF COMPLAINT: Right shoulder pafo, Neck pain.

OF

lilS'tOR.Y PRESENT ILLN.SSSt Th.e patient is a 47~yeeir·old female lnvoived in a
·motorcycle accident Shes WEIS the pa$s~ngcr on tbe backp;f a :motorqycle, wlien they hit a
ooncr~te r~taining wall or embankment, S1lB "bit her hand,!!, scraped the right hand, l1ad some
impact with the wall Ellld twisted her back. The most apparent injury were the abxasions to tho

hand.

·

·

She was seen at Mc Millan Medical Center, :Or. Turn.er, and care i:,fth.e liaod. was begun: She
was placed on. pain medications and as she started tapering from the med.ioatiol)!l, she noted
1?ignificant pain in the rigbt ;,boulder and ri~t side of the neck region. She began treatment a. few
days Elfter tllaL wltb Dr. Price in reg~rds .to the right shtntlder pain.
The patient is n prevfous patient of Dr. Fr-ice e.ttd. was u1\de1· tre11tm<litt a.nd was completing the
treatment at the time of this ucoident.
Overall with :manipulation. and tteatment1 ah,;, reports that she was improving and then yesterday
}lad an exacerbation of pain and toditY is one of her sorest days. She did have inoreased activity
the past couple of days, whloh may be a contributing factor..
Ovexall the best position is laY.ing down, Worse position is sittin.g upright. Massage and
chiropractic adjustments seem to help. 'l'he patient works as a rc;altor and can tole~te most of
her nol'JJlal activities.

.

.

.

PAST MEDICAL HISTORY: Negative for :;ign.iflcant qiedic~l conditions.

SURGICAL HISTORY: Positive for.right shortlder surgery for labral tear in 2002, and breast
augmentation surgery.
CURRENT MEDICATIONS1 Vi~imiins and ibuprofen, average abou.t two per clay.

ALLEROIBS: CODEINE.

RBVJEW OF SYSTEMS: GENERAL: ~eports fatigue, GI: R.eportHome nausea from the
m~ication. Otherwise a comprehensive review of systems is negative.

a

SOCl'.A.L l-llSTORY; The patient is nonsmoker. No alcohol use. Works as a realtor. ·
FAMI.LY lilSTORY: Positiv~ for cancer and hypertension;

001406

Cedillo 02074
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PEGGY CEDILLO
6/6/2008
.
New Patient Clinic Visit
•. Page2 ..

.PHYSICAL EXAMINATION:
GENERAL:
A 47-year-old fema.le. Appearance le appropriate for age, Awake, alert
and oriented, Generally healthy in uppearance.
VITAL SIGNS:
Blood pressure 122/76, pulse 88, respirations 16.
GAIT/STATION:
The patient stands In an upright position: Gait is witWn 110rmal limits.
She can. walk on her toes, walk on her heels and tandem walk. Shoulder·
height and·pelvlc brim height are, symmetrlca).
RANGE OF MOTION:
Neck,~
BssentlPlly full in:flexion und e,ttensfon. Mild limitation in lateral tilt and
rotatioµ bi1a~erat1y.
.
.
Shoulders;
Essentially full. A little slow towards the end ra.nge ofright abduction.
Lumbosaoral spine; Mild restriction. in tlexion, full in extension, lateral tilt alld rotation.
Muscle stretch refkixes are2/4 bilaterally in biceps, trlceps, brachia! rudialis.
Motor strength is S/S bilaternlly in the sho~lder abd.uotion/addµcti.on, elbow flexion/extenslon,
wrist flexio:n/eKtension and ¢p strength on the loft. Gtlp strength on the tight is limited by
bandages on the hands, Limited view of the fingers with bandages not coinpl~tely l'emoved
indicate that healing is progressing. Report of some hyper~ensitivity with touch.
There is 'tendemess to palpation and contu1>ion of the right hip reglon. Ther,;, is fullni;ss in tbe
right upper trapezius, interscapulnr region and multiple taut bimds in the uppet tn1.pezh1s.
Tenderness in. the teres region and. -n..eok.

IMPRESSION:
1.
Cervicotboraoio strain,
2.
Contusions.
3.
Abrasion o·f the hand.
4.
Conntsionoftbeblp.
S.
Generc!l in:flemmation and tigbtness in the right soapula.J' region,
PLAN &DISCUSSION: ·

3.

.
Oiscussed with the patient her aotivity and chin-tuck positioning.
wm ~ork-to decrease the inflammijtion and tightness, P.rovided the patient with n.
Medrol Dosepak, Anticip11te Rel~en at neJCt appointment. · ·
Somples ofLidodt:mn.patohes1 apply one to die risht trapezius region.

4.

Samples ofSkelnxln, ·

S.

Follow up in one wee!<..

1,
2,

.

001407
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PEGGY CEDILLO

6/6/2008
New Patient Clini.c Visit

.. ~age3 ••

JamesJ7fates, M.D,

JHB/inao
t: 6/10

cc: Dr. Price

001408
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PEGGY CEOILLO
6/12/2008
Clinic Visit

PATIENT PROFILE: The patient is a 47•year-old female With neck pain, contw.iions, abiasions
of tho hand, contusion Qf the hip, scapularti.ghtness from a motoroy<:lo accident.
INTERVAL HISTORY & CHIEF COMPLAINT: The patient reports th~t she is flllisbing the
Medrol Dosepak. Had some mood swings w.ith it but feeling a little bit bette.r. She has some
good days and bad days. Thi) Lidoderm patches are working, She had a :f:la:te up of sytnptoms
after a massage and missed her last ohiropr~tio tr.eatment (Jue to the flare U:P from the massage.
She nlso had inoreased pain fr.om activities such as swe~ping.

PHYSICAL EXA.JvilNA.TION:. The patient1s comfort level appears to be improved today. She
is going without the wrap on the fingers of ber right banr.l, The consistency of the muscles in the
interscaP.ular tegion ~nd trapezius. have som.e decrease of tension, but still very tender to touch:
IMPRESSION:
1.
Ccrvicothoracic strain.
2,
Contusions.
.
3.

AbrasiQn of the band. ·

4.

General ten~rness throughout th@ upper back region.

PLAN & DISCUSSION:
l.

Will iefill Lidodenn.

2.
3.
4. .

Relafen 500 mg b.i.d.
Stop the Skelaxin mid Flexeril at night,
Continue treatment with· Dr•.Price.
Follow up .in two to three weaks•

5.

. Jhb:mao
t:6/13/2008 .-

001409
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PEGGY CEDILLO
6/30/2008
Clinic Visit
PATIBNT·PRO~')LE: The patient is a 47-year-old female with right shoulder and neck pain,

.,JNTERVAL HISTORY 1k CHIEF COMPLAINT: The _patient reports tl1i1t she is doing quite a
bit better today. The range of motlou. of the shoulder is better. Her hand 1a better. She bas
resumed treatment with Dr. Price. T.he main area of pa.fa is along the soapulat border and also
some pain in the lower baok.
PHYSICAL EXAMINATION: Overall the patient's transition is normal, Posture is improvi,d,
The range of motion of the r.ight shoulder is full in all cltrections. There is tenderness and
cr~pitus of.the fovator ·scapular ~crlion of the tight and tenderness and trigger points in the
infraspinatus and also on the right, Some fullness in the righ~ trapezius,
The majority of the fane was spent in counseling with the :patient.

IMPRESSION:
l.
Cervicothoraoic strain.
2.
Conmslon.
·3.
Abrasion ofthe band.
4,
Contusion of the hip.
5,
Spa'sms and enthe$itis .right scapular region.
PLAN & DISCUSSION:
t.
Discussed with the patient exercisas that~~ can pursue.
2.
Proceed with a local corticosteroid if.liection in the area. of the i.tisertion of the rjght
levator' :icapula,
·
3.
Discusse4 the .increase ofexercises. The patient will be moved towards exercises and
reh;eibilitation with Dt, Price,
·
4,
Follow up in two weeks.
PROCEDURE: Corticosteroid injeo(i9n. Area of tenderness and crepitus o:J:' the right scapular
border of the greater scapula inllemon, Skin prepped with isopropyl alcohol. The region was
infiltrated with 40 mg of triamcinolone and 2.5 cc of 1% lidooaine. The patient tolerated th.e
procedure well.
·

...

I,

•

Jam~ fl. Bates, M.D.
/

Jhb:mao; t:7/2/2008
cc: Dr. :Price
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PEGGY CEDILLO
7/14/2008
Clinic Visit
PATlEN'f PROFlLE: The patl~nt is a 47-year-old :temale.with right shoulder pain and. neck pain,

INTERV~ .HISTORY & CHIEF COMPLAINT: The patient reports that her neck is doing a
little bit better, somewhat stiff. She has had some gluteal pain rrom he:r trEtvel to McCall and
l:lildng and si.tting on a hard ben~h for a funera1. Neck overall doing bett~r.

PHYSICAL EXAMINATION: The patieT.1.t's com.fort level appears to be fairly st.able.
Trnnsitions are maintained. Decreased tenderness along the sct1:pulat bol'der on both sides, There
is tenderness to palpation occipital notohes blhitetufly. Triggerpointand t-autband in the
posterolatem.l aspect of the neok 011 the right and a prominent tr.igger point on tho right upper
trapozius,
IMPRESSION:
l,
Cervicothoraclc strain.
2,
Coni-usions,
3,
Sp~ms and myof11scial components.
4.
Bnthesitis of tl1e soapular region.
5.
Probable $Ubacromia1 bursit1$ .

. 6,

.Lumbar strain.

PLAN & DISCUSSION:
l.
Will continue with the Relafenand Flexoril.
2.
P1·oceed with "local injections,
3.
Follow up in on.e week. Tbe patient wilt have massage therapy appointments with Dr.
Price's office following the injec~ions,
PROCEDTJR,E: Bila.t-erol corticosteroid iajeotio.n area of enfhesitis ocoipjtal 11otches, 'l'.he ~ea of
tendemea::i was identified in the rigbt occipital .notqh and $lcin prepped with isop:ropyl alcohol.
The region was infiltrated with 20 mg of trlo.m.uinolone and 1 cc of l ¾ lidocaine. Next the snme
procedure is followed on the left side. The patient tolerated the procedures well.
PROCEDURE: Trigger ,point injecnon, Trigger point was identified fo tht:: right \1pper trapezius
c111d skin _pre,pped with isop.ropyl alcohol. Tr.igger point il\iecter;l w.i.th 3 co of 1% lidoonine in a
multiple needling fashion. The patient tolerated _tlle procedu.te well,

s H. Bates, M.D:
,l :mao; t:7/16/2008
cc: Dr. Price

Cedillo 0~079
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PEGGY CEDILLO
7/21/2008
Clinic Visit
PATIENT PRO)!JLE: The patient is a 47-year-old female w.ith right shoulder pain, neck pain
and myofasoial components.
·
JNTERVAL HISTORY & CillEF COMPLAINT: The patient.reports that she is doing well
today. No paia. A little sti-ffuess in the ncclc. After the trigger p"oint injecrtion, had significant
flfll'e up of U\e mea. of the tight upper trapezius, the occipital notch r~gion was doing well. She
foed it. Canceled her mnssage appointments and chirop.rnotic appointments and then startecl
feeling l;letter. She had ft little pain ye$terdij.y and tQday she reports is tlw fimt time that she baa
f"elt good without tightness throughout the neek and shoutdeI's.
PHYSICAL EXAMINATION: The patie11t's comfort level appears to h g<?od. l-Ie-r transitions
are goQd. Spontaneous mowment is ~ood. Decreased tenderness along the scapular borders.
Minimal tenderness o'f. tlte oecipital notches. The ar.en of the right upper ~pezius has mild
trigger point, a little tenderness.
IMPRESSION:
1,
Cenricoth.oraoic strain,
2.
C<in~sions improv:inJJ,
.
3,
Spa.,~-~-~ myofnsoial eomp~nents, i~proved.
4,
En~esitis:o:fthe sc~pula.r and oc~pi~l r~gion.

5.

6.

Probable subacromial butsitis..
Lrunbar stram.

PLAN & DISCUSSION:
1.

2.

Will have thes patient now resume treatment with Dr. Price and massage treatment to the
trapezius region.
Follow up in one and ll half weeks.

jhb:mao
t:7/22/2008
cc: Dr. Price
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PEGGY CBDlLLP
8/1/2008

.

-~
/

Clinic Visit

PATIENT FRO.FILE: The patient is c7ayear-oJd female with right shoulder pain 1 neck pain,
myofascial components.
.
.
INTERVAL IUSTORY. & CHT.BF CO ,. LAINT: The patient reports tliat sh~ is feeling good
today. She bas been on vacation and fiad a couple of niassage u-eatments and at this point is
· f-eeHng good. She h"as been scheduledjwith Pr. Price to begin some Grau Sha tteatments for
tomorrow.
.

.

-,

PHYSICAL BXAMlN"A TION: The atient 1s comfort level overall appears to be good.
·
Spontaneous movement is improving. ITh.ere is some tenderness and a few scattered trigger
points and taut bands in the upper traphzius bilaterally. No prominent tenderness noted in the
occipital notohes. Some mild tendemJs in the right subacromial region,
IMPRESSION:

I

.

1.

Cervicoth,oraciq strain improvilg,

2..
3,
4.

Contusions !mpi:oving,
Spastns and myofasclal compoli ents persisting,
Entbesi.tis oftJ1~ scapular and o1
region.
~ubacrom.ial bursitis,

5.

r'pital

PLAN & DISCUSSION:
1.
Tl~~ patie11t will CQntinue with !pr, Price,
·
.
2.
Di:icussed us" of medications i she bas a flare 'Up of her sym_ptoms with the Grau
Sha. treatments.
3.
Follow up in two weeks.

..

) ~

Jhb:mao
t:8/4/2008 .

cc: Dr. Price
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8/15/2008

Clinic Vi$it

PATIENT PROFILE: Tue patient js a 47~yenr"old female with right shciulderpain, .nec:k,pain,
myofaseial components.
·
INTERVAL HISTORY & CI-UEF. COMPLAINT: ThifpatlentTeports that she has been vei:y .
.busy the past week or so with increasing pain along the shoulder blades and upper back and
racliuti.ng ~P into the neck and the tops of the 1rf!pe2ius region.
PHYSICAL EXAMINATION: The patient's cornfott level appears to be diminished from the
last e~am. Still hos good sponmne0\1$ m.ovem~.n.t. There is '&llne$s and tenderness in the upper
trapezius, neck and intersoapular region.
·

IMPRESSION!
1.
Exac¢rbation of cervfcothoracic sttain.
2.
Spasms and myo-fascial co.mpone11ts.
PT,,AN & DlSCUSSION:
I.
Continue the Fle,cerll.
2.
Prescription o'f Darvocet.
3.
Encouraged the patient continul;} wit'h lier sttetehcs.
4.
Will follow up when sbe returns into town in two to three weeks from now. WilJ need to
consider further prQgression in stabilization and rehabilitation.

~-·
J ~ . D.

.Jhb:mao
t;8/19/2008
cc: Dr. Price
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PEGGY CEDILLO
8/28/2008
Clinio Visit
'

.

PAUENT PROPILE: 'the patient i~ a 27-year.old female with right shoulder'pain, neok pain,
myofasoia1 compi:tnents.
·
.
1NTERVAL HISTORY&, CHIEF COMl>LAINT: The patient is still llavjng a flare up ofthe
pain. This seems 10 occur every time she is traveling out of town. Th.ere is-pai11 in the neck
radiating down. to the scapu'Jar region and pain in tb~ anterlo.r nnd latera1. portion of the right

·shoulder.
PHYSICAL BXAMJNATION: · The patient's comfort level overall appe!ll's diminished. The
range of morion of the shoulder is essentially fu~ btlt there is hesitation in the end range. The
range ofmotion. of the neok has mild restriction fo flex.ion, extension and lateral tilt. There is
tenderness to palpation along the medial :,Qapular border of the right. Prominent area of
inflammation and crepitus note~ as well as tendemess along the co\trae of the long head ·of !:he
right biceps.

lMP,RESSION:
1,
Exacerbation of cerv1oothoracic strain.
2.
Spasms and myofascial components.
3.
Ent11esitis of the scapular region.
4.
Tendinitis of.tho right shoulder.

PLAN & DISCUSSION:
1.
Will pro,;,eed with corticosterol d injections and obtain MRI of the neck due to the .
pe-rsi*nt radiation o-f symptoms.
2.
Follow up in one week.
PROCEDURE: Corticosteroid iqjection the course of the long head of the biceps tendon right
sl1oulder. Area of tenderness was identified and skin prepped with isopropyl alcohQl. The r1;1gion
was infiltrated With 6 mg of Cele$tone and 1.5 cc of 1% lidocaine in 11. small fanning pattern. The
patient tolei:ated the prooedure well.
PROCEDURE: Nex:t the are1'. of inflammation and crepitus noted along the lower medial bordet
of the right scnpula. Skit?- was prepped with .isopropyl alcoho1 and the region was injected with 6
mg of Celestone and 3 cc of 1% lidooaine in. nfanning pattern.

J~M.D.
jhb:mao; t:8/29/2008
cc: Dr. Prloe
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PEGOY CEDILLO
9/9/2008
Clinie Visit

PATIENT PROFD..E: The patient js a 47-year-olcl female with pei:sistent neck and upper back
pain.

INTERVAL lilSTORY & CHIEF COMPLAINT: Tbe patient ~eports that she is still -feeling pafo
throughout the neck and upper brtck. No significant ohaoge. Mild improve»;1ent still along th~
course of the !Ulterior shouidel', tbe course ofthe long h.ead of the biceps tendon. In the interim,
she hns been seen for llll MRI.

PHYSICAL-EXAMINATION: No significant changes, There is tendemess in the neck and
paraspinal muscles. right greater than left. and some tendemess ill the Upper trapezius an<l rnedial
border ofthe scapi1Ja. 9n 1Y1RI there is disk ,Pro'trusion to the right at the C7-Tl disk: space.
IMPRESSION~ .

1.
2.

Cervicothoracio strain.
C7-Tl dislc herniation.

3.

Spasms ood myofasclal components,

PLAN & DISCUSSION:
1.
Will continue with the Elavil.
2.
Continue wfth Dr. Price.
3,
At this point, discussed with the patient treatment O,Ptions. Will proceed with therapy
11n~1 if need be, eonsi(ler surgical referral. .

Jhb:mao
t:9/11/2008

cc; Dr. Price
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PEGGY CEDlLLO
I 0/9/2008
CUnic Visit

P. 02/06

~ \e..-

·f

PATIENT PROFILE: The patient is a 47~year-old female w:ith _perllistent neck and upper b11ck
pain.

INTERVAL HISTORY & CHIEF COMPLAINT: The patient had an·appointment set with Dr.
King. She Wa$ unnble to see·D.r, King due to thjs being an accident injury, She iii now scheduled
tp see Dr. Little in about 10 days. She repoxts that she did have a. flare up a week or so ago and
saw an acupuncturist and had imprOV'rJ1101lt in the pain and tightness in her neck, She ttav~led
out of town, felt a little bit better but now has increased pain upon .her return.

PHYSICAL EXAMINATION: No prominent changes. Continues with fullness and tenderness
in the neck and upper tritpe~us regi~,ns. ·
·

-

The majority of the time was spent i.n aoimseli-i'.ig with the patient.

IMPRESSION:
1.
Cervicotboracic strain,
2.

C7-Tl disk herniation.

~-

Spasms and myofuscial components.

PLAN & DISCUSSION:
I . . ·Will oontinue th~ El11-vil nnd tbe hydrocodone,
2.
Will follow with the patient after she is evaluated by Dr. Little. lf conservative treatment
_is eler.:ted, will coordinat~ plan of ca.re for resu~ing treatment.

Jhb:tnao ·
t: 10/13/2008

cc: Dr. Price
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Patient: CEDILLO, PEG~Y B
EMPJ #:
Vl$lt#;
00B:

03751270

38100
7/2211960
000472001

MR ii:
Adtl, Providers:

Hosp. Sl!rv,:CA/
Roo)Jl}Bed: /
P. Daf!I: 9(08/.200a 7:54
Eixam #: 18447

Ref, ProVlll\!r. JAM!a:S H. BA.TES·
Adel. Provl~~r. DARIN WEYHRICH

All~. Provider:
Adel. Provider.

PJ!-OCEDURB: MRI CERVICAL ·SPINE \Vl!HOUT CONTRAST.
l1'IDIO~TIONS: Rigbtnack. should6r and upper balilk pain. right anr. and hand numbness,
COMPARlSON: Cervic11-l spine MR! Se(ltember 13, 2000.

TECHNIQUE: Nonoonfrast sagittal and axial imagin~ was performed oftba oervionl spine, Muiliple dift'~ent
pulse se4Uences wer.e utili~ecl. Specifio seq1Jences and parameters are listed on DR syste111s.
FlNPINGS:

Q:SNERALCOMMl?.NTS: Ther.e is !!tra.lghten!ng ofth~ nonnd oeP';ioal l·i)rdosis with a. \rety gradunl kypho3i11
·centered at Cl>, -'there is approximately 1 mm nnt0:rolistl1esja of C7 ovet- '.fl and
approximlltely 1 mm unterollsthesis of!;? over 1'3. Miu.row signal is
unremarkable.
~POSTERlOR FOSSA:
fmaged portions are unremarkable: ·
CERVICAL COlt.D:
Nonnal in-morphology and signal chnracterfatlcs.
<:;RANIOCl1,RVlOAL JCT: Nonnal for age.
CERVICAL DISK LEVELS:
Normal for age,
Advanced left-sided faoet arthr.opathy. No centr11-l canal or neural forlltllina! stenosi~.
No.rm11l for n.ge.
.
..
.
Loss of disk space height with mild•modern~e broad ·based spondylotic ridging whicl1 abuts the Ven1ral
cQrd surfa~e and minimally indents it. There is CSP remnlning dorsal to the cord. There is minim!ll
neural furaminnl nmowing bilaterally, left greater thnn right,
·
.
C6-7: Disk.spacenntrowlng witli mild circumferential hroad bnsecl os/leous spondylo1icriclging. Smnll .
porineural cyst ii1 the left neural foramen. Ventral CSF spaoe-is nacrowed but the aord is not directly
abutted. There I~ no sigrtifioari.t nOUtill forlllninal etenosie bUaterally. ·
C7-Tl: Th.are is a now, ncute a,ppet1ring /ioft di!ik. extrusion' exte)ldi11g into the right ventral epidurnl sp11.ce
abutting the ven.r:ral dural sac adjacent to th.a anterior ro9t of tho tight C8 nerve root, '.Ille cord is not
dir0ctly abutted and there is no significant neurol foraminnl steuosis, Thi:r~ is mild bilateral facet
artl1ropatlly.
. .
Tl.'f2: Lef\ great~ than right facet arthropathy. No central c~mu orneural foraminal stenosis.
T2-T3: Bilateral facc;t ax:,.hropathy. No central canal or neural fora.minal. stenosis.
ADDT'L COMMENTS: None.

C2°J:
Cl-4:
CJi.5:
05-6:

Cedillo 02086
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PEGGY CEDILLO
9/4/2008
Clinic Visit

PATIENT P.ROFil,E: The patient is n 47:.yefil'-old. female with persistent neck and upper back
pain.
INTEI~.VAL HISTORY & Cfll.EF COMPLAINT: The patient reports that the injection along the
biceps tendon was helpful, There is a. little soreness th.ere, but reduced the pa'in. Alao had some
improvement along tbe injection of tlle scapular regionJ but it is persisting and still a fairly sharp
pain in the area, She bad.massage thera:_py visit the dE1:Y litter that and some increased prun. She
has cont~ued with the FleX;aril and occasional Darvocet, generally a bili,tablct at a time.

.

.

.

PHYSICAL EXAMlNATlON: No ~lgnificant change in overall appear~oe. The right ~houlder
appell1's ij littl.e freer in movement. There is proptlnent band or trigger point and taut baJ1d in the
rlgbt interscapul~ region, .right paraspiuaJ. region, lower to mid tho.tack: area,

IMPRESSION:
I.
Cervicothoraoio strain,
2.
·Spasms and myofasclal components, enth~sitts of tl1e soapular region,
PLAN & DISCUSSION:
1.
The MRI is scheduled 'for Monday. Will assess the.·&din.gs with·lhe patient at the
appointment next week.
2,
Stop the Flexeril.
3.
Trial of Elavil.

Jhb:mao
t:9/8/2008
cc: Dr. Price

Cedillo· 02087
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Continued Report • 1'11g11 zon
Patient: CEDILLO, PEGGY B
EMPI ti:! 03751~70
Hcn;p, SeN,: CAf
Visit#:

RoomJBed: /

DOB:

P, Date: 9/08/200~ 7;54
1:11am #: 18447

MR#:
Add. Providers:

IMPRESSION:

Ref, ?rovlder: .JAM.es H. BATES·
Add. Provti1er: DARINW!mfRICH
Add. Provider:
Add, P'rovlder: .

there 1s 11 new disk ext11111.lon wing fro111 the dorsal right clisk mlll'gin at C1wT1
measuring a:ppro.dmately 9 x 3 x 4 mm in tirwvcrso x anterior to poswrlor x
·Cl"81llal to caudal belght. 1'.his indents the vontrlll right Mi,ect of the tllllfltl sue hut
·docs not directly abut the 41ord. or cl\,J.Se Bignilicnnt neUral foraminfll stenosis. It
could be JIOtentially affecting the right C8 ner-ve k'oot.

'l'.lu1re nrc degenerative ehangcs at C3-4, CS-6, .11.lld 06-7 levels descri1>1;1d above. At
CS-6, the ventral cord is obutted nml mbiimallyindlllltell. However, tlu~re is a large
anmunt of CSF remnlnlng doNal to the ieok'd with no nJJnonnal curd signal, There is
nl!Jo minilnal biJJlto~. nelll'.ql forinuinnl nattowing at C5~6. .
At Cl-4 a:nd Co-7 levels, thet•e does not appear to lie slgnific~nt central cmiol OJ'
mmral tormntnal narrowing,
" disk o:drlllilon at C7-T1 is new imd thBre Jans
C~vnpar~d 'With '1h11 prevlcms exantt the
been intennl progression ofloss e>f diskspaee helght at CG-7.
12141

Dictated by: John A Jttckson, M.D, on 9/08/2008 nt 9;02
Tl'BtlScn'"bad by; RYl>ELL 0119/0$/2008 11t 10:28
Approved by: Jo'hn A J:ioksop, M.D, on 9/0snoos at 17:16
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Patient: CEDILLO, PEGGY e

EMPI ~ 037S1270
Vl$lt#: 36100
DOEJ:
· 7/2211960
MR#:
000472001
A<f~.ProVlders:

PROCEOURE:

FAX NO. 208 401 1010
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.rram; AJ.phonems Regional. Center

u.-u·1r.o n.

·

A,P.(iiQ111JIJo1,:.fll
n. J. QQM\ ~I)

J, 1'. ll;n,MD •

• .I, /1. JA:~..1111 MD
J.11. ~Por~ol, Mil

W. T. MallQ), loll)

D,D.r'INli.~
M. J, 111 nu, MD
· .I.P.S,1R:cr,MD

I., M. s.~r.:~ Mf1
II, D, S•Mli: ldD

I. 1: S~b,1um, ?.Ill
t'. I), Stllkll~ MD
D. J. S!i!intnlcr, Ml>

w. r.. ra, r11r, Ml>

Hosp, S&rv.:CA/
RaomlBed: /
~- Date: 9/08/20DS 7:54
Exam#:18447
·

Ref, Provider: JAMES H. BAiE:S•
Add, Provl<l~r: DARIN WEVHRICH
Allrl, Prov1aer:
Add. ProvldClr,

MRI CEllVICAL SPINE WiplOUT CONTRAST

lNDICATIONS: 1Ug1¢nl:l{)k. shoulder and uppet b11ok pai~ right nntt and hat1d numbness.
COMt>AR1SON: Cervical spine MRI ~eptarnber 13, 2000.

TECHNIQUE: NonQOntrast sagittal IUld axial imagjng was performed of the cervicnl 1.1pine. Muiiiple different
pulse sequeni;ies were utlljzi,d. Specifio sequences and pnr!Jmeters are listed on DR systems.
FINDINGS:
QENERALCOMMll:NTS! Theti, is mmg.1't!.lnfog ofth~ X'.onnal cerl/lcal lordol!is with a v.:ry grad-al\! kyphosia
·cr:ntered nt Cli. There is approximately l mm nntero!isthesis ·of07 over 'l'l and
approximately l mmanterolisthesis of~ over1'3. Marrow signal is.
unrem!lrkable,
FOSTBRlOR. FOSSA:
Imaged vorti.ons are unremarknble.
. CF;RVICAL COltD:
Normal in morphology and signal char"cterbtics.
C:RANlOC:ER~CAL'J~T; Nonnal forage.
'
·.
CERVICAL DISK LEVELS:

C2·3:
C3-4:
04-5:

Nonna! for age.
Advanced left-sided facet arlhr.opatby, No centr11-t 011nal or nrn:iral.for~inal -stenosis.
Normo.1 for a.ge.
.
05"6: Loss o! disk spnoe height with mild•.lllo~erate broad basfld spondylotic ri.aging which abuts th¢ ventral
cQrd sur.face and minimally indents it. Thore is CSF remaining doraal "1 the oord. There i.!i mioirnnl
neural foraminel nillTowiug bilaterally, left. gre11ter than right. I
CG-7: PJBk space n11trowing with mild circumfer~ial broad based o~~eous sponclylotio ridging, S~nJ1
perineur.il oyst .h1 the left neural foramen. Ven1rnl OSll' space ia narrowed but the: aord i11 noi dlreotly
abtrtted. There ls no signifioMt noUti'l foriunlnal trte11osis billlteratly. ·
C7-Tl: There is a now, acute appearing soft disk einrusion· extending ilrto the right ventrD.1 opidur11l spn.ce
abutting the ve~ dur~ 1111.0 adjaoent to tbl) anterlor root of tho right 08 nerve root, The oorcl is ifot
direotly abutted and there fa no signifioBnt neural foraminol stenosis. Thore is mild bilnteral facet
artbropathy.
.
·
l'l-T2; Left greater than ri"11t facet 1Ut11ropathy, No oontral canl\l or neural foraminal steno$is.
TZ-T3: Bil11teral fa.eel arthropathy. No cennl canal or ni;:ural foramlniu stenosis, · ·
ADDT'L COMMENTS: None.

Cedillo 02089
001421

.

SEP-08-2008 HON 02:22 PH Dr, James H, Bates

FAX MO, 208 401 10\0

P. 02/02

PEGGY CEDILLO
9/4/2008
Clinic Visit
PATIENT PROFILE: The patient ls a 47-year-oJa. female with persistent neck and upper back

pmn.

.

"INTERVAL IUSTOR.Y & CHIEF COMPLAlNT: The pati~nt reports that the injection along the
biceps tendoll was h~lp:ful. There is ii little soreness there, but redu.ced the pain. Alac, had some
.improvement along the injection of 1h.e scapular region, but it is persisting and still a faitJy sharp
pain iti the area. Sha had nmssftge therapy visit the day after that E1nd sotne increased pain. She
has continued with the Flexerl.l and occasiot1al Darvocet, generally a bnlf tablet at a time.
PHYSICAL EXAMINATION: No significant cl;iange in overall appearance. The right shoulder
ap1Jears u little freer in movement. There is prominent band or trigger point and tr;mt band .in the
rlght interscapular region, rlgh.t paraspinal region, lower to mid thor.ncic area,

IMPRESSION:
L
Cervicothoraoic strain.
2.
Spasms and myofascJ.al components, enthesitis of tl1e soa.pular region,
PLAN & DISCUSSION:
l .. · The MRI is scheduled for Monday. Will assess the ·&din.gs with the patrent at ~e
appointment next week .
. 2.
Stop the flexeril.
3.

Trial ofEla'Vil.

,Thb:mao
t:9/8/2008
<:c: Dr. Price
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Continued Report • Pago 2 or 2

Patient: CeDILLO. PEGGY B
EMPI it:
Visit#:

03751270
38100 .

DOB:
MR#:
000472001
Add. Providers:

IM'.PWSION:

Hosp. Serv,: CN
"Room/Bed: t
P, Date: 9/0812008 7:54

E11ain #: 1844'7

Ref, Provider: JAMES H, BATESAdd. Provider: DARIN WE:YHRICH

Add. Provider:
Add, Provider:

thiere is 11 new disk extnullon nrl/Jing fron1 tho diil'Sal right diijk mlll'ghu a~ C7-Tl
lllilll.Suring apJlk'oidmately 9 x 3 x 4 mm in tirim.werso x anterior to postil!rior x
cranlru to caudul l1elght. 'l'.hls indents the vcntrt1bight Mpect Q(th.e dm-al sue hui
d!les not directly abut the eottl or c1msc signifitnntnem-al foramiDal stenosis. It
could be potentmlly affecting the rigl1t CS nerve root.

'l'JaM·e are degenerati:"e changes at C3-4, C5-6, Md Co-7 lnvels de:icribed ~hove. At
C5-6, the vcntml cord is 11b11tted nncl mbJimnlly indent.eel. Hl)wevr:~, tnore is n liu'ge
amount of CSF rem.ninhtg do~l\l to the oord with no 11.J,nonnid cord flinnal. '.fhere is
nl!lo minhnal billltofal. neural fornminnl nnrrowing ot C5~6.
At CM mul Co-7 levels, there 1loes not appear to be 11lgnific1mt cenn'lll cmial or
11Clll'al foramblal narrowing,

Compared 'With tho prevlo'Ull. ~xal'flt th~ disk oxti·uslon 11tC7~Tl is new and there has
been interval progre.9!lion ofloss of disk spno~ height at C6-7.
72141

Dictated by: John A. J11clmon, MD. on 9/08/2008 nt 9;02
Traiiscribecl by: R.YDBJ.L on9/0~/2008at 10;28 . .
Appmvedby: Jahn A .J111ikson, M.D. on9/08/20DB nt 17:16
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June 12, 2008
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Dr. James Bates
2020 S. Eagle Rd.
Meridian, ID 83642

RE:

9508 Flilrvlew Ave., Boise iD. 88704

Peggy .Cedillo
320901

Patient:
Acct#:

Dear Dr. Bates:
As you will b;e seeing this patient in follow up, I wanted to update you on her status. I
saw her on Monday, and then she had a therapeutic massage session to work with th_e
right sl1oulder and cer:v.icotb.oracic region on Tuesday. I have not seen her since that
time. I 1.JD.derstand she has become ill, but I believe she will make the appointment at
your office. She has been struggling with her cervicothoracic pain and shoulder achiness,
as well as her right upper extremity symptoms. The patient was not able to get'in during
· the latter part of last week and then I did see her during the first part of this wee~ but
have not really had an opportunity to make much of a "dent'' yet in my rehabilitation
efforts. Unfortunately, I think the patient's activity level has probably contributed to this.
I do not mean to imply that she has been doing unwise activities, but she-does have a lot
of pressure and busy in her work: in being up and around driving, working with the
- ~Qlputer, being on the phone, and so forth, and is certainly irritating to her area of injtu'Y
right now. I believe she has really "ramped up" her activity over the past week to get
caught back up o.t work.

is

I was a little bit limited in the first of the week in her exercise worJ( because of~er sore
hand, but have had her try to work with the home traction. Do you feel she is ready for
me to be more aggressive on exercises? Do you have any suggestions of an area of focus
in the exercises that she could tolerate right now?
I very much appreciate working with you in behalf of Peggy and am open, to any input 01·
directives you 1:frlgb.thave.
Sincerely,

David N. Price D.C., D.A.B.C.O.

DNP/ss/pc
• Certified Industrial Chiropractic Cc;,.nsultant" • Auto/Personal Injury Treatment/EV'aluation
·
- Occupational Injuries
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PRICE ClllROPRACTIC CENTER, Cff'.l'O.
DAVID N. PRICE, DC, DABCO
Diplomate American Board of Chiropractic Orthopedists

9508 Fairview.Ave., Boise, ID 83704 ·
(208) 323-1313 Fax: 323-1386

March 19, 2001 ·
Farmers Insurance
P.O. Box 4637
Boise, ID 83711

RE:

Patient:
DOI:

Claim#:

~r:o.J)
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Peggy Cedillo
02-01-01
23-109617

This patient presented to my office on March 19, 2001 for evaluation and treatnu;mt of
injuries sustained in an automobile accident, which she was involved on February 1,
200 i. This patient reports that she. was the lap belt and shoulder restrained driver of a
Dodge Durango that was struck by a full size four-wheel-drive 1982 pickup truck from
behind. The patient h8:d warning of the impending collision before it occurred, had her
right foot pressed firmly as hard as she could against the brake, both hands on the
steering wheel _and her head was turned up in e~ension and toward the nght side at about
a 45 degree angle looking into her rearview mirror. She had immediate onset of
headache and neck pain with the accident, but did not want to be transported to the
hospital. The patient reports that she actually has a history of a prior-automobile accirl~
that occurred ip June of the year 2000. in which she was the driver of a vehicle with the
window rolled down when she was sideswiped by another vehicle, breaking; the roirror ·
oft;,-·throwing it against the patient's right shoulder. She has been under treatment by Dr.
Jeff Welker who is a chiropractor him Boise. She was treated·since that time and was
continuing under treatment prior to this automobile accident in February. The patient
reports that she was substantially better from a pain standpoint and·was almost back to
full function, estimating she was probably 90-95% back to normal before this incident
occurred. With this incident, the patient has had new pains and an exacerbation of her
old pains and feels like she is now actually worse than even right after the accident, as her
condition has continued to deteriorate. The patient was initially seen February 1, 2001,
by Dr. Terry Little (medical physician) after this accident on February 1st. She also
followed-up with Dr. Jeff Welker, who had been taking care of her for the prior accident.
He· evaluated the patient and has been working with her since. The patient rec'ently
followed-up last Friday with Cheryl Rambo, who is the·Nurse Practitioner with Dr. Little
and was evaluated. She has now been referred to my office for evaluation and treatment.

• Board Certified Chiropractic Orthopedist
• Certified Industrial Chiropractic Consultant
,.,
..

______ __

• Occupational Injuries Treatment/Bvaluation
• Auto/Personal Injury Treatnimt/Bvaluati~n
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March 19, 2001
Page Two

RE: Peggy Cedillo
The patient reports are condition as follows: ·
1. Headaches-The patient reports pain in her head that is predominantly in the temple,
frontal and sinus areas and has a constant headaches since the time of the accident. It is
of variable intensity. Generally, she feels the headaches have probably worsened
slightly.

2. Neck pain-The patient reports pain in her cervical spine that is present bilaterally, with
slight dominance on the right side. This is a deep aching pain with sharpness and
stiffuess. It is actually worsened since the time of the accident.
3. Upper back pain-The patient reports pain between her shoulder blades that is similar
to, but not as intense as the cervical pain. It is also constant like the cervical pain, but
with less intensity.
4. Low back pain-The patient reports pain in her low back across the lumbosacral
junction area that is present intermittently and only seems to be bothersome when her
. cervical thoracic region becomes more intense. She indicates that this was not a problem
prior to the February 1, 2001 accident

5. Other -The patient reports that she has had pain in the first tarsal-metatarsal.
articulation extending through the distal portion of the right great toe. This has happened
since she pressed on the brake trying to stop her forward motion from the impact of the
vehicle. She also reports the pain in h~r right shoulder that is dominant laterally and
anteriorly. The patient has been experiencing symptoms of pain, nwnbness and tingling
down the right lateral upper arm, crossing into the medial forearm and into the #4 and 5
digits on the right hand.
The patient reports that the cervical thoracic pain and headaches were present from the
first accident in June of 2000, but had been essentially resolved and were a minimal
problem prior to the February 1, 2001 accident She indicates that there is right shoulder
pain that is both a new substantial occµn:ence and also an aggravation of her prior
shoulder pain from the first accident in June of the year 2000. She feels the shoulder has
not been improving. The patient feels that she has been depressed and frustrated at the
loss of her function and activity because she felt her progress had been so substantial
before this February 1, 2001 incident. She is now presenting to my office for evaluation
with the hope that I might be able to help her come out of this pain, be able to sleep better
and return to her normal functional activity as a realtor and working out.
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March 19, 2001
Page Three
RE: Peggy Cedillo
EXAMINATION:

Examination showed this patient to be in a surprising amount of pain and restriction. She
was extremely guarded in movements of her cervical spine. Rotation to the left was
decreased· approximately 2S% was sharp pinching pain in the cervical thoracic junction
while rotation to the right was decreased about 1/3 with similar pain. I could force the
patient through these movements a little, but with pain intensific1J,tion. Extension was
decreased approximately 1/3 with mid to low cervical pinching pain. Forward flexion
brought the chin within 2 fingers of the sternum with pulling pam. Foraminal
compression test produced cervical thoracic junction pinching pain. The patient had
intensification of tb.e pain if an extension an/or lateral flexion component was added,
especially to the right. c_ircumduction of the shoulders was painful in the superior and
posterior aspect of movement on the right with crepitation. Intemal rotation was tight on
the right in comparison to the left. The patient had restriction in pain with abduction on
the right side above approxin¥uely 120 degrees. The left side was nonnal. The insertion
point of the common tendon of the rotator cuff muscle group on the right was painful to
palpation. Testing of the rotator cuff and deltoid muscles on the right for strength showed
the patient to have painful weakness. The right scapula was markedly hypomobile in
comparison to the left.
The occiput-C2 and the CS-7 motor units showed restriction in ~mpound lateral flexion/
rotation/extension movements. Sensitivity testing of the upper extremities to the
Wartenburg pinwheel was nOl'Dlal and balanced. The deep tendon reflexes were nonnal
at +2/+2. Strength testing did not show focal weakness. Th~ #1,2 and 3 costovertebral
articulations on the right were restricted in rotation extension and rotation flexion
movement. The T3-S and T4.6 segments showed restriction between flexion and
extension and in compound lateral :flexion/rotation/extension movements with
corresponding right side dominant costovertebral articular restriction in rotation
extension and rotation flexion movements. The teres minor and infraspinatus
impingement points on the right were positive for pain and restriction that exactly
duplicated her right upper extremity symptoms. The anterior strap muscles were painful
to palpation to a moderate extent Testing of the paracervical thoracic musculature for
strength showed the patient to painful weakness in resisting anterior-posterior and
posterior/anterior forces especially if applied at a 45-degree angle to the patient's right or
left. Resistance ofthe thomcolumbar musculature to rotational force applied from behind
showed the patient to have painful weakness in resisting a counter clockwise force that
was moderate and only mild in resisting a clockwise force.

The patient was oriented x3, had nonnal station, gait and good balance, She has not
experienced changes in sense of taste, smell, vision or hearing with this accident. The
suboccipital muscle fibers were spasmed with trigger point reactivey; stimulation of
which produced pain extending into the occiput and duplicating headaches she has been

. . ...............
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March 19, 2001
Page Four
RE: Peggy Cedillo
experiencing. She was extremely tender to palpation in this area, as well as through the
cervical spine and into the trapezius ridge and levator scapulae muscles bilaterally, but
dominant toward the right. The parathoracic musculature overlying the left levator
scapula and rhomboid muscles was painful with trigger point reactivity•. The cervical xrays were taken that included anterior-posterior lower cervical views along with flexion
and extension views to complement the cervical neutral view from lateral. Anteriorposterior lower cervical, lateral cervical neutral with. flexion and extension. These x-rays
show the patient to have mild discogenic spondylosis at the C6-7 level. The patient
showed a loss of normal mid to low cervical lordosis. Biomechanical dysfunction was
noted between flexion and extension movements. I noted slight "translation laxity" at the
C4-S and the C5-6 levels between flexion and extension movement with'no substantial
involvement of the C4-S level. I did not see evidence of fracture, dislocation or
anomalous development or soft tissue pathology that would be significantly contributory
to her present condition and/or complaints.
'
Global range of motion testing of the lumbar spine showed the patient able to reach the
fingertips to the knees with pulling pain across the lumbosacral junction that could be
forced through to reach the ankles. Extension was decreased approximately 1/3 with
sharp pinching pain that was magnified if done toward the right in a Kemp maneuver.
Lateral flexion and rotation movements were full with endpoint pain. Sitting straight leg
raise test was not painful nor was supine straight leg raise test or Patrick's fabere test
The patient appeared .to be free of abnormal neurologicals in the lower extremities with
normal strength, nonnal sensation and normal deep tendon reflexes. The paralumbar
musculature was hypertonic with locally reactive trigger points and the iliolumbar
ligaments were painful to palpation bilaterally.

This patient this patient has sustained the following:

1. A cervical thoracic acceleration/deceleration sprain/strain injury with posttraumatic
biomecbanical dysfunction, muscular spasming and cervicogenic cepbalgia.
2. A lumbosacraVsacroiliac sprain/strain injury with biomechanical dysfunction and
muscular spasming.
3. A right shoulder strain/sprain injury with particular involvement of the rotator cuff
muscle group, and posttraumatic impingement syndrome.
4. Right upper extremity symptoms that could have a radicular component, but most
probably involved sclerogenic symptoms related to the right shoulder.
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Page Five
RE: Peggy Cedillo
Complicating factors in this patient's iniury include the following:

1. The patient had not fully recovered, although close to full recovery from an
automobile accident in June of the year 2000, being prior to this accident occurring.
2. The patient had immediate onset of neck and headache pains.
3. The patient has a right shoulder injury, which will place compensatory strain upon the
right cervical thoracic junction area.
4. The patient also has injury to the right foot that particularly involves of sprain or strain
type of injury to the right tarsal-metatarsal articulation· causing pain of the right foot.
This may affect the patient gait for the low back that could impact her low back recovery.

My plan in treatment of this patient includes the following:
1. Gentle adjustive procedures to the involved cervical thoracic and lumbopelvic
articulations to improve altered biomechanics associated with this injury. I will use some
very gentle but different adjustive procedures to try and see if we can get improved
biomechaµics.
2. Use strain/counterstrain exercise protocols to decrease muscular spasming and
reactivity, promote soft tissue healing and decrease posttraumatic soft tissue fibrosis.
3. Use galvanic stimulation, ultrasound, Micro-amperage current therapy and/or
intermittent traction for the cervical spine that may decrease the patient's posttraumatic
soft tissue fibrosis and promote soft tissue healing.
4. Work with the patient on home exercises to improve strength, flexibility, have her
continue with those she is currently working on, but tone them down somewhat so they
are not pushing as much.
5. Have the patient use hot and cold pack therapy to the neck and low back and shoulder
. areas to decrease muscular spasming and reactivity and promote soft tissue healing.

SUMMARY AND CONCLUSION:
I believe this patient can respond favorably to treatment. I am certainly concerned about
the ongoing nature of her complaints despite 7 weeks since the accident and the fact that
this is superimposed upon a previous, recent accident I believe this patient may need to
have a specialist evaluation of the right shoulder and may be consideration of injection
therapy into the cervical region and possibly the right sacroiliac articulation.
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RE: Peggy Cedillo
I will mention this to Cheryl Rambo, Nurse Practitioner and Dr. Little and see what they
think on this.

David N. Price, D.C., D.A.B.C.O.
DNP/tas/dic.446
DICTATED BUT NOT READ
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PRICE CHIROPRACTIC CENTER, CHTD.
DAVID N. PRICE, DC, DABCO
Diplomate American Board of Chiropractic Orthopedists

9508 Fairview Ave., Boise, ID 83704
(208) 323-1313 Fax: 323-1386

A.pril 20, 2001
Fanners Insurance
P.0. Box 4637
Boise, ID 83711
RE:

Patient:
DOI:
Claim#:

Peggy Cedillo
02-01-01
23-109617

This patient presented to my office on April 20, 2001 for continuing evab,18.tion and
treatment of injuries previously sustained in an automobile accident. AB I evaluated this
patient today, I found the global range of motion of her cervical spine full, with endpoint
right side cervical-thoracic pinching pain on rotation to the right and pinching pain at the
endpoint of extension. This spread across the cervical-thoracic junction area bilaterally.
No upper extremity symptoms accompanied this. Circumduction of the shoulders was
full. Scapulae mobility was decreased on the right side. This has improved, but is still a
significant residual. The T2-4, T3-5 and T4-6 segments showed restriction in compound
lateral flexion/rotation/extension movements .with ~orresponding right side dominant
costovertebral articular restriction in rotation/extension and rotation/flexion movement.
Foraminal c!)mpression test was nonnal unless an extension and/or lateral flexion
component was added toward the right side, in which case the patient had cervical,
thoracic junction pinching pain on the right. Shoulder depression test was painful along
the trapezius ridges bilaterally. This was dominant to the right side, but has improved
significantly. The trapezius ridge and levator scapulae musculature showed residual
hypertonicity with local trigger point reactivity dominant to the right side. The
suboccipital muscle fibers showed residual hypertonicity with l-0cal trigger point
reactivity, but this has improved significantly. Circumduction of his right shoulder is
full. There is tightness in superior and posterior aspect of this movement on the right in
compared to the left. Internal rotation of the right shoulder is now full, but tight in the
last 20% of this motion in comparison to the left. The teres minor and infraspinatus
impingement points show residual impingement point reactivity; stimulation of which
produces pain extending into the right upper extremity. The upper extremities appeared
free of abnormal neurologicals. Abduction of the right shoulder is now full, but the upper
portion causes compensatory shift through the cervical spine. The patient has residual
painful weakness in the rotator cuff and deltoid muscles on the right, but this has
improved. The global range of motion of the lumbar spine is full, with Jllild endpoint
pinching pain on extension or Kemp test to the right and left. No lower extremity
symptoms accompanied this. The insertion point of common te~don of the rotator cuff

• Boa,rd Certified Chiropractic Orthopedist
• Certified Industrial Chiropractic Consullant

• Occupational Injuries Treatment/Evaluation
• Auto/Personal Injury Treatment/Evaluation
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April 20, 2001
Page Two
RE: Peggy Cedillo
muscle group on the right side has residual palpatory tenderness, as does the deltoid
muscle. The patient shows residual biomechanical dysfunction at the occiput-C2 and CS7 motor units, but these have improved.
This patient has been showing favorable response to rehabilitation care for her
automobile accident injuries.
At this point, the patient has the following residuals:

1. Headaches-The patient reports that her headache frequency has reduced from near
constant to about 3 times per week. The intensity has reduced ~bout 50%. .
2. Neck pain-The patient's cervical pain, achiness and stiffness that is now intennittent in

nature. When the patient is under physical, emotional stress or tension this intensifies.
With this, the patient also has intensification of her upper thoracic p_ain between the
scapula that is dominant toward the right side.
3. Shoulder-The patient has experienced improved mobility in the right shoulder with
decreased overall pain and there is decreased sharpness. However, she still feels achiness
and soreness that is present upon increased strain physically'or emotionally. Especially if
the patient engages in physically demanding activities such as her workouts, if she is not
extremely careful the patient experiences exacerbation of her symptoms.

SUMMARY AND CONCLUSION:

At this point, I ·believe the patient will continue to show progress with treatment
frequency of approximately twice a week. I believe it will be reasonable to institute use
of acupuncture around the right shoulder and cervical-thoracic junction area.
Additionally, the patient will be contacting Dr. DuBose office, which had been arranged
through Cheryl Rambo, P.A.-C for evaluation and treatment by Dr. DuBose and Tom
Rambo, PA.-C for the right shoulder and cervical-thoracic region area.
David N. Price, D.C., D.A.B.C.O.
DNP/tas/dic.473

DICTATED BUT NOT READ
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PRICE C~OPRACTIC CENTER, CHTD~
DAVID N. PRICE, DC, DABCO
Diplomate American Board of Chiropractic Orthopedists

9508 Fairview Ave., Boise, ID 83704
(208) 323-1313 Fax: 373-1386

May 31, 2001

Farmers Insurance
P.O. Box 4637
Boise, ID. 83711

RE:

Patient:
DOI:

Claim#:

Peggy Cedillo
02-01-01
23-109617

This patient presented to my office on May 31, 2001 for continuing evaluation and
treatment of iajuries sustained in an automobile accident. As I evaluated this patient
today, I found the global range of motion of her cervical spine to be full with exception of
the endpoint of right rotation, which was full, but tight with cervical thoracic pinching.
Circumduction of the right shoulder is still painful at the superior and posterior aspect of
movement, but has improved with acupuncture. Internal rotation is tight, but improved.
Abduction still has restriction in the upper portion, but this has improved. The right , ·
scapula is hypomobile in the upper portion, but this has improved. The patient is not
experiencing radiating symptoms in the upper extremities anc;l the global range of motion
in the lumbar spine is full. The occiput-C2 motor unit is showing residual restriction in .
compound lateral flexion/rotation/extension movements. Foraminal compression,
cervical distraction and shoulder depression tests are normal unless an extension and/or
lateral flexion component is added to the right, in which case the patient has right side
cervical thoracic pim.:hing pain.

SUMMARY AND CONCLUSION:
Overall, I am quite pleased with the progress that has been shown over the past 3 or 4
weeks with acupuricture. I believe that this, along with scapula resistive stretching
mobilization exercises has helped the patient in her progress. She does have a very life
with work and it is difficult to get focused on exercises, but I believe the patients overall
conditioning has improved. I am concerned that she still has residuals in the left shoulder
that cause compensatory strain into the right cervical thoracic junction. I believe she will
also be helped by evaluation from an orthopedist. Further, I believe an evaluation by the
Idaho Pain Center by Dr. Dubose will be helpful to this patient in decreasing some of the
local trigger point reactivity through the trapezius ridge and levator muscles and also the
facet pain.

• Boa_rd Certified Chiropractic Orthopedist ·
• Certified Industrial Chiropractic Consultant
- ····-- ------

• Occupational Injuries Treatment/Evaluation
• Auto/Personal Injury Treatment/Evaluation
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Page Two
RE: Peggy Cedillo
At this time, I believe it will still take us about I more week of acupuncture at the current
:frequency of twice in a week (although we have not been able to steadily do that,
sometimes it has been only once), I would then go to 1 time next week. I plan to work
with her at a frequency of 1 time per week in June and am hopeful that by the end portion
of June we can be approaching maximum medical improvement with the recognition that
she will still need to follow up with the pain center and through the orthopedist. Those
factors could change that prognosis and projection.

David N. Price, D.C., D.A.B.C.O.
DNP/tas/dic.508
DICTATED BUT NOT READ
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PRICE CHIROPRACTIC CENTER, CHTD.
DAVID N. PRICE, DC, DABCO
Diplomate American Board of Chiropractic Orthopedists

9508 Fairview Ave., Boise, ID 83704
(208) 323--1313 Pax: 923-1386

June4,2001
Farmers Insurance
P.O. Box 4637
Boise, ID 83711

RE:

Patient:
DOI:
Claim#:

Peggy Cedillo
02-01-01
.
23-109617

The patient demonstrates full range of motion of her cervical spine now, but the endpoint
of right rotation is accompanied.by pinching. Lateral flexion to the left is decreased in
, the C2-4 region abruptly, but still can go fully to the right The upper and mid cervical
· paraspinal musculature is hypertonic with locally reactive trigger points and these extend
down into the trapezius ridge and levator scapulae muscles. The patient has palpatory
pain over the anterior portion of the rotator cuff muscle group on the right side and over
the teres minor and infraspinatus muscles, but this has improved. External rotation is ·
full. Circumduction is full, but painful in the superior and posterior aspects of movement
with tightness. Internal rotation is tight on the right in comparison t<> .the left, but right
scapula mobility has been improving. The patient has tightness in the trapezius ridge and
levator scapulae muscles. Biomechanical dysfunction is still noted.
SUMMARY AND CC:,NCLUSION:
I am quite pleased with the improvement that has been show over the past month with
acupuncture and adjustive treatments. She still needs to follow up with The Idaho Pain
Center and with the orthopedist. I have written letters to those doctors in preparation for
those, which will happen in the next week or so. I am hopeful she will eontinue to get
good progress with that and anticipate cutting her back to a treatment frequency of 1 time
per week, beginning next week.

David N. Price, D.C., D.A.B.C.O.
DNP/tas/dic.51 la

DICTATED BUT NOT READ

• BCHJ!d Certified Chiropractic Orthopedist
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PRICE CHIROPRACTIC CENTER, CHl'D.
DAVID N. PRICE, DC, DABC::O
Diplomale Amtrican Board of Chiropradic: Orthoptdists

9508 Fairview Aw•• ~ JDam>t
(208) 323-1313 Fax: 323-1386

June 27, 2001

Ms. ·Cheryl Rambow, FNP
McMillan Medical Center
4750N. Five Mile
Boise, ID 83713
RE: Peggy Cedillo

Dear Cheryl:
I wanted to update you on the status of Peggy. She was last in my office on June 4, 2001.
She has had a busy work schedule a difficulty getting in since then. Hopefully, she has
followed up with The Idaho Pain Center and also the orthopedist. I was using
acupuncture on the right shoulder and the cervical spine and the patient seemed to be
responding quite favorably to that. I am not certain of her current status, as it has been
several weeks since the patient. was seen by me. I believe that overall her condition has
been improving, but she does Iiave a challenging schedule. If she follows up with you
and ti,.ere is anything I can do to be of help, please let me know and I will be more than ·
happy to do what I can in an effort to get this patient resolved and stabilized. I certainly
appreciate working with you in her behalf and being a part of your 11 team.11•
Sincerely,

Dr. David N. Price, D.C., D.A.B.C.o'.
DNP/tas/dic.530

• Balrrd Certified Chiropractic Orthopedist

• Cntificl lndustrifzl Chiropractic Consultont

• Oaupotio,uzl lnjuria TreatmentlEval1111tion
• Auto/Personal Injury Treatmmt/Emluatian
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PRICE CHIROPRACTIC CENTER CBTD.
DAVID N. PRICE, DC, DABCO, FIAMA

m,romate Amerlcan Board of Chftopractfc Orthopedlm
lAMA Certified ln Acupuncture

9608 Fairview AYe,, Boise m837M
(208) 823-1813 l!'u: 323-1888

May30,2002
RE:

Patient:
DOI:

PI Acct#-:

Peggy Cedillo
02-01-01
120901

This patient presented to my office on May 30, 2002 for retum evaluation and treatment
of injuries previously sustained in an automobile accident. As I evaluated this patient
today, last saw her in May 2001. She has been following up with Dr. Michael O'Brien
and also Dr. Thomas Goodwin. The patient had been through physical therapy and has
been on home exercise rehabilitation. She indicates that she last saw Dr. Goodwin about
1-1/2 months ago and she has been seeing Dr. O'Brien on a regular monthly basis. The
patient reports that she has been able to do most of her activities normally and bas
minimal pain with most of them and estimates herself to be able to do about 75-80% of
her normal pre-accident activities. However, when she engages in physically demanding
activities her shoulder and neck flare up. For example, this past weekend the patient rode
her bike for the fir~ time since the accident and had a major flare up. She is now in the
office in acute painful distress with difficulty moving her head to the side. This is
especially acute on the right side through her right cervical pamspinal musculature and
into the right scapula. She is frustrated because of the impact this is having on her life
and has tried to ignore it and go on with it, but feels like she cannot get back to normal
types of activities.
EXAMINATION:

My examination showed the patient to have po~erior paracervical muscular spasming
with locally reactive trigger points present bilaterally, but dominant to the right through
the trapezius ridge and levator scapulae muscles. The sub occipital muscle fibers are also
hypertonic with trigger point reactivity that spreads pain into her occiput. Circumduction
of the right shoulder was cautious, but full. Internal and extemal rotation of the right
shoulder was cautious, but full. Internal rotation of the shoulder was full, but tight.
Abduction was painful above 90-degrees of lift, but could be forced through to over 120degrees with some pain intensification. She seemed to have adequate strength in the
rotator cuff and deltoid muscles, but did have pain at the endpoint of high intensity
testing. The patient also has reactive impingement points at the teres minor and
infraspinatus muscles. These do produce right upper extremity symptoms. The global
range of motion of the lumbar spine seems full. Scapulae mobility is decreased on the
right side. Rotation of the cervical spine was decreased about SO% to the left and about
90% to the right. Lateral flexion to the right was decreased about 90% and to the left
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about 80%. Extension is decreased about 75% and forward flexion brings the chin within
4 fingers of the sternum.

SUMMARY AND CONCLUSION:

This patient is in acute painful distress, probably related to increased activity with her
cervical spine held in prolonged extension while she rode the bike and also taking shock
adsoxption through the shoulders and neck. I think as a result of this the patient has some
cervical facet impingement and spasming resulting in a torticollis. Certainly, her
shoulders flare up as well. I believe she can calm down with some treatment, but suspect
it will take several visits to get her neck eased up somewhat.
I will encourage the patient to continue to follow up with Dr. O'Brien and Dr. Goodwin
and I will try to work with her a few times to get her through this acute episode. In my
best judgment, the patient has to make the decision of whether she is satisfied with living
with 75-80% of her norm.al activities in life or wants to pursue shoulder surgery.
Additionally, I think this patient would be good candidate for consideration offacet

injection, as she does seem to have significant facet involvement. The problem is, is that
I cannot tell at this point whether the problem is mostly related to compensatory strain
from shoulder or mostly related to cervical facet etiology.
David N. Price, D.C., D.A.B.q.o.
DNP/tas/dic.911
DICTATED BUT NOT READ
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PRICE CHIROPRACTIC CENTER CHTD.
DAVID N. PRICE,

DC, DABCO, FIAMA

Dl.Plamat.e Ameri.can Board of Chiropractic Orthopedists
IAMACertifred in Acupuncture

9508 Fairview AYe,, Bolle m887M
(208) 323·1313 Fu: 323-1388

May30,2002
Dr. Thomas Goodwin
Boise, Orthopaedic Clinic
1075 N. Curtis Rd., Ste. 300
Boise, ID 83706
RE: Peggy Cedillo

Dear Dr. Goodwin:
I have enclosed a copy of my dictation on this patient for your review and records. I
think she is able to do about 75-80% of her life activities without difficulty, but to pursue ,
the others; she ends up with major flare up in her shoulder and cervical spine. I am not
certain if this is primarily and etiology from cervical facet problems or ifit is related to
her shoulder causing compensatozy strain in the cervical spine. I have told the patient .
that she needs to decide if she is willing to curtail her life activities to adapt to the
shoulder problems or if she needs to pursue surgezy. I defer that judgment to her, but I
think it is a reasonable decision to face. '

Sincerely,

Dr. David N. Price
DNP/tas/dic.911
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PRICE CHIROPRACTIC CENTER CHTD.
DAVID N. PRICE, nc, DABCO, Jl'IAMA
Dfplomate American Board of Chiropractic: Orthopedists
IAlfA Certified in Acupuncture

9508 J.l'alnlew AYe., Boise m83704
(208) 923•1913 Fu: 323-1388

May30,2002
Dr. Michael O'Brien

Ms. Becky Elder, FNP
·901 N. Curtis Rd., Ste. 101
Boise, ID 83706
RE: Peggy Cedillo
Dear Dr. O'Brien & Becky:

This patient presented to my office in acute painful distress because of her right shoulder
and cervical thoracic region. I have enclosed a copy of my dictation for your review and
records, as you are the one who has been following up with her. I am wondering if she
would be a good candidate for consideration of a facet injection. Also, the patient still
has problems with the shoulder, but I know there has been hesitancy in doing surgery.
That is certainly not my expertise, but the patient indicates that she is only able to do
about 75-80% of her normal capacity in life without having significant painful episodes
such as this. I am wondering if she would be aided from a facet injection or if the facet is
the main cause or she has compensatory strain to the cervical spine because of the
shoulder~ perhaps the shoulder is the main cause; what do you think?
I appreciate you work with this patient and I am. open to any input', directives and so forth
that you might have.

Sincerely,

b------Dr. David N. Price
DNP/tas/dic.911
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PRICE CHIROPRACTIC CENTER CBTD.
DAVID N. PRICE,

DC, DABCO; FLUfA
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September 23, 2002

RE:

Patient:
PI Acct#:

DOI:

:P.~g~~Q~ffi.P.9.. ,. ~-

. 120901 .. ·:··-·,,~:•,,•w
02-01-01

This patient presented to my office on September 23, 2002 for retum evaluation and
treatment of injuries previously sustained in an automobile accident. It has been
approximately 2 months since I saw Peggy: She has had surgery and has marked
improvement in mobility of the right shoulder. She has been doing much better overall,
but in the past few days developed pain increase in her cervical thoracic region. She has
been on home and physical therapy exercise protocols to rehabilitate the shoulder. She
indicates that normally since the surgery her headaches have been much better and her
cervical thoracic region has been but much improved. I found her global range of motion
in the cervical spine to be full. Foraminal compression, cervical distraction and shoulder
depression 'tests were normal. The sub occipital muscle fibers showed hypertonicity with
local trigger point reactivity, but are doing much better. The same is true for her mid
back area between the shoulder blades. She does have hypomobility of the right
scapulae, but that is to be expected at this time and she has crepitation on circumduction
ofthe right shoulder and abduction of the right shoulder. The occiput-C2 and C5-7 motor
units show residual restriction, but have improved a great deal. The paracervical
musculature hypertonicity has improved overall in comparison to previously noted, but
does seem tight and have trigger point reactivity today.

At this point, I think Peggy will need a couple of follow-ups to get the mechanics of her
cervical spine to be doing well and then I should probably not do anything W1tii she
completes her physical therapy rehabilitation on her shoulder and then re-evaluate to see
if there are any residuals le.ft in her cervical spine.
David N. Price, D.C.• D.A.B.C.O.
DNP/tas/dic.054

DICTATED BUT NOT READ
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DAVID N. PRICE, DC,
Dlplamate Amaimn Board of Chlropnzdic Orthapedls~
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DABCO, nA11A
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(208) S!ZS-lSlS Fu: 313-1381

November 18, 2002
RE:

·Patient:
PIAcct#:
DOI:

Peggy Cedillo
120901
02-01-01

This patient presented to my office on November 18, 2002 for continuing evaluation andtreatment of her injuries previously sustained in an automobile accident. In evaluating
this patient. the global range of motion of the cervical spine to be full_. The endpoints of
lateral flexion and rotation are accompanied by pulling, but this is moderate in
comparison to previous.findings. Circumduction of the shoulders was full. Scapula
mobility is tight, but I think that is related to some tightening from exercises. Foraminal ,
compression, cervical distraction and shoulder depression tests are normal. Suboccipital
muscle fibers are hypertonic with local trigger point reactivity. The occiput-C2 motor
unit shows restriction in compound lateral :flexion/rotation/extension movements with
dominance on the left, but this has improved substantially. The trapezius ridge and
levator scapulae musculature is hypertooic with local trigger point reactivity and it has
improved as well. The thoracic segmental function still shows some residual decrease in
the T3-5 and TS-1 segments in compound lateral flexion/rotatioa/extension movements
with corresponding costovertebral articular restriction in rotation/extension and
rotation/flexion movements. She does not seem to behaving abnormal neurologicals "in
the upper extremities.
At this time, I think Peggy has been responding favorably to some follow up
rehabilitation care for cervical thoracic pain. She appears to have done well from the
surgery on the shoulder, but I defer to the surgeons judgment (Dr. Goodwin) regarding
that and her prognosis on the shoulder. As far as the cervical thoracic region goes, I
believe we can help to achieve decent stability now that the shoulder has been repaired.
She is currently involved in an active exercise weight regimen to tiy and build up the
strength through the cervical thoracic and mid thoracic and sboulcler regions. With that,
there is some soreness attendant to it as well as tightening that is causing her some
discomfort and I believe it will be transient in nature.
The primary residuals the patient will have from this injury include the following:
1. Shoulder-I defer to Dr. Goodwin concerning the shoulder itself, as he is the one who
did the surgery.
2. Cervical-The patient bas some residual tightness in suboccipital region that I believe is
due to posttraumatio periarticular fibrosis and myofascial adhesions that affeci the
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suboccipital muscles as well as the upper cervical articulations. This will cause the
patient a tendency toward intennittent episodes of headache pain or suboccipital pressure
feelings and tightness.
3. Mid thoracic pain-The patient has some residual pain in the mid thoracic region with
tightening. I think that this will probably improve substantially with continued time;
weight lifting and gradual phase out in treatment. However, I believe it also bas
propensity toward residuals related to this accident. That will depend on how well the
shoulder completely rehabilitates and how well she is able to stabilize from the effects of
exercise rehabilitation. I believe that there will still be episodes of symptomatic and
functional regression that will occur in this region a couple of times p_er year and will
occur when the patient engages in physically demanding activities for which she is not
adequately preconditioned especially involving the use of the upper extremities. These
episodes will involve pain that will be more of an aching stiflhess with intermittent
feelings of sharpness. They will probably have sufficient intensity to necessitate
interventional treatment that could require anywhere from 2-4 visits.

As far as the cervical spine is concerned, I expect that she will have episodes of
symptomatic and :functional regression that will probably occur about once a quarter.
These will involve episodes of tightening through the suboccipital region leading to .
headaches and stiffu.ess in the upper cervical spine. Such episodes will probably take
anywhere from 2-4 treatments to get her back to a pre- regression status.
The episodes the patient has in the mid thoracic and suboccipital region will be due to
posttraumatic periarticular :fibrosis and myofascial adhesions that place mechanical strain
on the articulations of these areas and therefore irritating and strain the muscles. These
will be a problem when the patient engages in prolonged static posture positioning (upper
cervical spine), is under condition of stress (upper cervical region) or engages in
physically demanding activities for which she is not adequately pre-conditioned that use
the upper extremities. I believe the patient will also be susceptible to premature
degenerative change in the cervical spine at a more accelerated rate than might be
expected based on age alone. She will also be more susceptible to future injuries to the
mid thoracic or cervical region. At this time, I trying to finish up the rehabilitation
process to release her from active care and expect that will take place within 4-weeks and
I would estimate that this patient will take somewhere between 4 and 8 treatments to
reach that point and then be released from my active treatment with he aforementioned
prognosis,

David N. Price, D.C., D.AB.C.O.
DNP/tas/dic.130
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PRICE cmROPRACTIC CENTER CBTD.
DAVID N. PRICE,
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JAMA Certified in Acupuncture
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November 25, 2002
RE:

Patient:
PI Acct#:
DOI:

Peggy Cedillo
120901
02-01-01

This patient presented to my office on November 25, 2002 for continuing evaluation and
treatment of her neck pain and back injuries. The patient had a situation occur on Friday
moming when she turned her head to the side and had a sudden onset of shBip pain in the
area that we have been treating. She came in and was seen by Dr. Green. This improved
today, but she is still sore. I changed out treatment technique to a side toggle. I think the
patient will respond favorably to that; In my judgment, it will be best to work on this
patient in a couple of days like we have already scheduled and then will let her sit for a
few days.

David N. Price, D.C., D.A.B.C.O.
DNP/tas/dic.138
DICTATED BUT NOT READ
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December 11, 2002
RE:

Patient:
PIAcct#:

DOI:

!tt>.elJ;~~Gedillo,·.f·

.i20§6fi,,,,. ,;,:,.: ·-.
02-01-01

This patient presented to my office on December 11, 2002 for continuing evaluation and
treatment ofher injuries sustained in an automobile accident. As I evaluated this patient
today, I found the global range of motion of her cervical spine to full. Foraminal
compression, cervical distraction and shoulder depression tests were normal.
Circumduction of the shouldera-was full, but tight in the superior and posterior aspects of
movement on the right Tntemal rotation was .full, but tighter on the right. The mid to
upper scapula was hypomobile on the right in comparison to the left, The patient is not
experiencing upper extremity symptoms. The trapezius ridge and levator scapulae
musculature shows residual hypertonicity with local trigger point reactivity spreading up
into the suboccipital region; but this has reduced substantially and is clearing. The
segmental function of the thoracic spine still shows residual restriction in the TS-6 region
and also at the TB-10 region. Corresponding costovertebral .articular restriction is noted
in rotation/extension and rotation/fiexion movements, but has been improving.
Foraminal compression test is no longer painful unless an extension and/or lateral flexion
was added to the right, in which case there is cervical thoracic pinching pain, but this is
substantially better than previously noted. The patient is not experiencing lower
extremity symptoms. The global range of motion of the lumbar spine is full. Sitting
straight leg raise test is normal.
This patient has responded favorably to rehabilitation care for her automobile accident

injuries. She had residual cervical thoracic and mid thoracic pain that has substantially
diminished.
She is still left with the following residuals:

I. Cervical thoracic pain-The patient still gets feelings of tightness that will occur
through the trapezius ridge and levator scapulae muscles spreading up_ into the
suboccipital region and sometimes lead to a headache. This is only occasional now and
predominantly happens at times ofphysical stress with the upper extremities or emotional
stress that cause her to tighten.
2. Mid thoracic pain-The patient still gets tightness in the bra line area with a feeling of
weakness and Jack of endurance there. She has been worldng out faithfully since the end
of September with weights. At first she was doing them as a heavy regimen, but we

• Cutlfled. llulutdll Chkapnctlc Canmltmt • Aato/Penoual ~111'1' Treatment/Evaluation
.
• n,,_......... , ......._
..................... .

______

001445
080043

December 11, 2002
PageTwo
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have backed her off to a lighter more endurance-building regimen. She still feels
disappointed and discouraged there is residual weakness in this area and a feeling of
tightness or knotting.

At this point, I am through most of the treatment that I wi11 need to render on this patient
on an active planned basis in her rehabilitation. She still has these residual symptoms,
but I will begin a phase out process in treatment. If the patient continues to progress as I
would hope, I would expect her to be through my active planned care sometime in
January. Most likely this will occur around the mid portion of January-and I would
expect that it will take somewhere in the range of f4 treatn1ents or possibly 5 for me to be
done with this active care. I do believe she will have some residuals related to this
accident, but feel it better to quantify and qualify them when the time of release comes.
David N. Price, D.C., D.A.B.C.O.
DNP/tas/dic.1S3
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February 15, 2006
RE:

Patient:
·Acct#:

Peggy Cedillo
220901

,·

This patient presented to my office on Februazy 15, 2006 for evaluation and treatment of back

and neck pains. The patient has a histo:ry of back or neck problems with automobile accident
injuries. She has been hurting for 6 months or more and is just now beginning to get relief: She
has headaches and neck pain, but especially in the last week. She thinks she might have "slept
wrong". She is not having upper extremity symptoms, but she is sore in her shoulders bilaterally,
and dominant to the left now, where it used to be the right. Scapula mobility is decreased
bilaterally. The occiput-C2 and CS-1 motor units show restriction in compound lateral
flexion/rotation/extension movements. She also shows restriction in at Tl0-12 and Tll-Ll. T2-4
and T3-S are also restricted. Circmnduction of the shoulders are tight on the left, but full on the
right The upper extremities appear to be strong and free of abnormal neurologicals, as did the
lower extremities. The global range of motion in the lumbar spine is full. Suboccipital muscle
fibers are spasmed through the trapezius ridge and levator scapula muscles. Stimulation
produced headache pains that she has been having.

I believe the patient has cervical facet, costovertebral impingemen~ cervical torticollis, muscular
spasmfug/myofascitis, and compensatory thoracolumbar mechanical strain. I think she can
respond favorably to treatment and expect some good change to be occtming within about 4
treatments. My plan will be to adjust her today and then follow up tomorrow and then on
Monday.
David N Price, D.C., D.A.B.C.O.
DNP/kh/dic.358
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June 20, 2007
RE:

Patient:
Acct#:

Peggy Cedillo
220901

This patient presented to my office on June 20, 2007 for evaluation and treatment ofleft side hip
pain and cervicothoracic pain. The patient has been having this pain after a back-packing trip
that she recently returned froni in Honduras. She has pain in her cervicothoracic region probably
r':'lated to that Her pain extends into the suboccipital region. She is getting generalized pain,
numbness, and tingling in her upper extremities, dominant to the ri~t side.
EXAMINATION:

Her scapula mobility is decreased bilaterally, but dominant on the right. Her rotation of the
cervical spine is decreased to the right by about 1/3 and to the left about 20%, and lateral flexion
is similar, and extension is painful at the endpoint with mid to low cervical pinching pain.
Foramfual compression testing intensifies this. She has trapeziu~ ridge and levator scapulae
spasming down through the rhomboids. The occiput-C2 and CS-1, T4-6 and T3-5 segments
show ~estriction in compound lateral flexion/rotation/extension movements, and left sacroiliac ·
joint dysfunction is noted between flexion and extension, doprlnant on the left. Her range of ·
motion of the lumbar spitl.e is full, but the endpoint of extension and Kemp's test to the left has
pinching pain. Her hip is painful on compression, but this is mild. She appears to have pain-over
the greater trochanteric bursa on the left side and weakness in lateral lifting. These abductor
muscles are weak on that side. The patient has spasming from the suboccipital region down .
through. the trapezius ridge and levator scapulae muscles. Her headaches are in the occipital and
temple regions. She has spasming in her mid cervical spine, dominant to the right side in the
splenius muscles and down through the trapezius ridge area..
SUMMARY AND CONCLUSION:

She does not have focal wealmess, but does have endurance weakness, which I think is related to
teres minor and infraspinatus impingement point reactivity, and also positive thoracic outlet
syndrome testing, as well as underlying disk etiology for radicular type symptoms. The patient
sbould be able to respond favorably to treatment, but has such a busy schedule that it will be .
difficult to follow up with her. I will follow up with her tomorrow and we will see where we are
at that time. She has not had a recent fever, trauma, or illness that would add to or precipitate her
current condition and/or complaints.
David N Price, D.C., D.A.B.C.O.
DNP/jd/d.ic.460
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Price Chiropractic Center
9508 Fairview Ave.
Boise Idaho 83704
Phone: (208) 323-1313 Fax: (208) 323-1386

October 26, 2007
RE:

Patient:
Acct#:

Peggy Cedillo
220901

This patient presented to my office on October 26, 2007 for massage therapy that was done for
one hour. It was applied to the right and left paracervical musculature, in the mi4 back area,
through the scapula, and into the low back and gluteal regions, but predominantly in the
cervicothoracic area. Her scapula mobility is decreased bilaterally, and her trapeziu_s ridge and
levator scapulae and suboccipital muscle fibers are spasmed. The patient has shown some
improvement though and is showing better mobility and will be followed up with on Monday.
David N_Price, D.C.,.D.A.B.C.O.
DNP/jd/DIC.476 .
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Price Chiropractic Center
9508 Fairview Ave.
· Boise Idaho 83704
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January 18, 2008

RE:

Patient:
Acct#:

Peggy Cedillo
220901

.This patient presented to my office on January 18, 2008 for massage therapy that was done for
one half hour. It was done to the right and left paracervical musculatllre in the mid back area
through the scapula. This was done to try to ease some of the spasming the patient has been
having and _she felt improvement on leaving. The patient reported about 50% improvement
David N Price, D.C., D.A.B.C.O.
DNP/jd/DIC.484 .
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Price Chiropractic Center
9508 Fairview Ave.
Boise Idaho 83704
Phone: (208) 323-1313 Fax: (208) 323-1386

March 7, 2008 .
RE: · Patient
Acct#: ·

Peggy Cedillo
220901

This patient presented to my office on March 7, 2008 for massage therapy that vyas done for one
half hour at no charge. This was done to the paracervicotlwracic musculature and to try to help
the spasming.
·
·
·
David N Price, D.C., D.A.B.C.O.
DNP/jd/DIC.489
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1
2

3
4

truth, the whole truth, and nothing but the truth,
testified as-follows:

1
2
3
4

24

EXAMINATION
BY MR. STEELE:
Q. Would you please state your name?
A. Thomas Earl Goodwin.
Q. And your ocaipatlon?
A. Orthopedic surgery.
Q, And you're currently licensed to practice
orthopedic surgery In the state of Idaho?
A. Yes, I am.
Q, Doctor, could you take a look at what's been
labeled as Claimant's Exhibit 103.
A. (Witness complied.)
Q. Do you have that before you?
A. r do.
Q, Could you tell me what that Is?
A. It's my curriculum vitae dlsrusstng where I
had my education - high school, undergraduate, medical
school •• Internship, residency, place of birth, and
then Issues regarding my medical Hcensure and
certification.
Q, And, Doctor, do you have any special

24

25

certifications?

25

5
6

7
8
9

10
11
12
13
14
15
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17
18
19

20

21
22
23

5
6
7
8
9

10
11

12
13
14

15
16
17
18

19
20
21
22
23

weakness In her right shoulder.
Q, And i{ It will assist you, you do have
Respondent's Exhibits 18 and 19, which I believe are
from your - from the Boise Orthopedic alnlc medical
at the time you did this surgery.
A. Yes.
Q, IsthatA. No. 18 Is, In fact, from Boise Orthopedic
Qfnfc records when I saw her fnftlally In September
2001; and No. 19 Is medical records from HealthSouth
Treasure Valley Hospital July of 2002, referencing
surgery that I performed for her at that time.
Q. And, Doctor, at that time what was your
diagnosis of Peg"s condition?
A. My diagnosis of Ms. Cedillo at that time was
three things, one of which was rotator cuff tendinitis
and rotator cuff Impingement; No. 2 was a right shoulder
labraf tear; and No. 3 was a paralabral cyst that
extended back to the back of the shoulder, compressing a
nerve called the suprascapular nerve of the right
shoulder.
Q, And what treatment did you prescribe for Peg
at that time?
A. The treatment that I prescribed for her
was - at that point was surgical Intervention In that

records

5

7
...,,,,.,,,...,,._,,_::~:1:c.~--c:-.~~~~--:i.r..,==c4:=mzz""'"""""'""""=~~m.~~~~~
A. My practice ls llmlted to shoulder surgery.

1
2

rm board certified by the American Board of Orthopedic

3

Surgery In 1984 but no special certifications past

4
5
6

that

7
8

9

10
11
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19
20
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22
23
24

25

Q, Doclnr, I see you went to the Air Force

Academy.
A. -Idld.
Q. And did you also serve In the Afr Force?
A. I did.
Q. And what years were those?

A. I went Into the Air Force Academy In 1970 and
left the Afr Force In 1987.
Q, Okay. Thank you.
A. Uh-huh,
Q. Doctor, in this case do you know Peggy
. Cedillo?
A, I do.
Q, And how Is It that you know her?
A. I lnltlally met Ms. Cedillo back in 200~ when
I was working at Boise Orthopedic Cllnlc and saw her at
that time for some complaints regarding her right
shoulder,
Q, Do you recall what those complaints were,
Doctor?
A, She had pain, llmltatfons In motion, and

6

1
2
3
4
5
6
7
8
9

10
11

12
13
14
15

16
17
18
19

20

21
22

23
24

25

they had not responded to reasonable non-surgical
measures.
Q, And do you recall the prognosis.following
Peg's •• I'll refer to her as Peg •• Peg's surgery at
that time?
A. I felt thc!t surgery went well and I felt
that - that she should have a reasonably good recovery,
although ft could span six or eight months to maximize
her function; but I felt good about her ultimate
function after the surgery.
Q, And, Doctor, when did you next see Peg as a
patient?
A. I next saw Peggy on November 30th of 2011, at
which time I was in a new office here; and I saw her for
her right shoulder again at that time.
Q, Did you take a history from Peg?
A. Idld,
Q. And what did that history show?
A. History was I hadn't seen her In about nine
years and I - she reported that she had done well with
her shoulder up untll being Involved In a motorcycle
attident and subsequent to that had had Increasing
shoulder and scapular pain and she was referred back to
me by Dr. Kenneth Little, who had done some cervical
surgery on Peggy.

8

BURNHAM, HABEL & ASSOCIATES, INC. (208) 345-5700

001462

DEPOSITION OF THOMAS EARL GOOODWIN, M.D. TAKEN 11/16/2012
1
2
3
4

5

6
7
8
9

10
11

12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q, And do you know why Dr. Little referred Peggy

1
2

to you?
A. It was for a reevaluation of - of right
shoulder problems, that being pain, weakness, and loss
of range of motion.
Q. Now, Doctor, this was some - this was in the
fall of 2011; Is that correct?
A. November 30th, 2011.
Q, And you hadn't seen her since 2002; Is that
correct?
A. Correct.
Q. And, Doctor, this motorcycle crash you
referred to took place on May 25th of 2008. Doctor,
that's quite a lapse of time between May of 2008 and
November of 2011.
Would you agree?
A. !would.
Q, How l5l it that you are able to relate Peg's
Injury at that time back to the motorcycle crash of May
2008?
MR, THOMSON: Object. Lack of foundation.
THE WITNESS: Well, she reported it to me this Is by history only that I got from Peggy - that
she had done well. She obviously had Injured her
neck - at least It seemed to be she must have Injured

3

4
5
6

7
8
9

10
11

12
13
14
15
16
17
18
19
20
21
22
23
24
25

iSsues, yes.
Q, And what were those Issues again?
A, They were a recurrent labral tear of her
right shoulder and a partial thk:kness rotator cuff tear
of her right shoulder.
Q, And, Doctor, how are these two symptoms
similar to Peg's Injury from 2001 that resulted in your
surgery In 2002?
A. Both these were In similar locations. The
labral tear was In the same location as her surgery In
2002. At that surgery we did not put any suture In the
labrum. I did a procedure called a debrldement where we
smooth that labrum clown.
· And the labral tear that we saw at this 2012
surgery was In the same location but more - more
macerated, more tom, and, In fact, extended Into the
biceps tendon where the biceps attaches In shoulder
(indicating) at the upper part of the labrum, So It was
In a slmllar location but more significant,
Her rotator cuff problem In 2002 - 2001/2002
is what we call rotator cuff Impingement where the
tendon Is not torn but It's Inflamed and Irritated. The
Injury she -- or the -- the findings at the 2012 surgery
were In the same location of the rotator cuff
(indicating) but a bit more advanced. Similar location,

:

:

'

:

'
..
:

9
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22
23
24
25

.. rn-~a,GJUC-

1
2

her neck at that time, requiring ceivlcal surgery by
Dr. Little In 2008.
And It's not uncommon for people to focus on
one area of the body that's injured. Sometimes shoulder
pain can be related to a neck injury and neck etiology,
and I think it was Dr. Little who said her shoulder pain
would resolve with the neck treatment.
And, in fact, It did not entirely. So he
sent her on a delayed basis, but not uncommon In that
setting to have somebody come on a delayed basis after
treatment of their neck Injury with persistence of
shoulder pain.
BY MR. STEELE:
Q. And, Doctor, when you examined Peg in
November of 2011, what was your diagnosis?
A. My diagnosis of Ms. Steele at that time was
probable recurrent superior labral tear of her right
shoulder and partial thickness rotator cuff tear of her
right shoulder.
Q. And what treatment did you prescribe?
A. I advised her that if her symptoms persisted, .
I felt that further surgery would be required on both
those Issues.
Q. And was surgery required?
A. It ultimately was required for both of those

10
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11

=

.

though.
Q, Doctor, the surgery that you performed on Peg
In May of this year, you mentioned that It Involved a
~tx:hlng?
A, It did. It Involved - the - the labrum Is
like an D-rlng around a socket (Indicating) and the
biceps tendon attaches to the top of that (Indicating),
and the biceps tendon did not have a stable point of
attachment for the end of the labrum.
SO I had to do what we call a biceps
tenodesls, which Is to reattach the biceps lower in the
shoulder (Indicating) because the attachment point Into
this labrum was not adequate to support that biceps
tendon, So I had to do more In tenns of stitching than
we did In 2002,
Q, Doctor, In the documents you have before you
there's a document labeled Claimant's Exhibit 105, which
is "Treating Shoulder Instablllty,•
A. Correct.
Q, Do you recognize that pamphlet?
A. I do.
Q. How do you recognize that?
A. we - we have this pamphlet In the office.
It's one we use for patient education, It's produced by
a company, Krames, K-r-a-m-e-s, Patient Education.

12
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2

3
4

Exhibit 24.
BY MR. STEELE:

Q. Doclllr, we previously discussed

5
6

7

surgery; Is that correct?

7

l

!

A. That Is correct.

i

Exhibits No. 18 and 19.

i

THE WITNESS: I will make a point of

missing page from

Respondent's No. 18. There's one

that. It's page L rm not sure - I don't see It

14
15

here, It's the first half of my history and physical

16

And I - ft's not Included here; but page 2

17
18

and 3 are, and also a letter to Dr, Michael O'Brien, who

0

I

regarding Peggy on September 25th, 2001.

referred Peggy to me In the first pla~.

19
20

MR. STEEI..E: Thank you for pointing that out.

21

MR. STEELE: No objection to .18 or 19?

22

MR. THOMSON: Correct.

I

23
24
25

MR. STEELE: Thank you.

r

MR. THOMSON: No objectlo~.
I

;'

BY MR.. SlEELE:

Q, Doctor, I'd now like to ask you to take a

!

2
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10
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24

25

previously,

A. Correct.
Q, Do you recall that?
A. Correct.
Q. At that time you had •• had already reached
your opinions that you were expressing today; is that
correct?

A. Yes, sir.
at that time had you had an opportunity
to read your 2001/2002 patient file?
A, I had not.
Q. And

I
look at this shoulder strap (Indicating).
A, This Is a shoulder -- basically a sling that
we use postoperatively and It's required on anybody that
has -- that has the type of surgery that Peggy did.
It goes over the back (indicating) and hooks
•and -- she's smaller than I am. -- It basically
lmmoblllzes the shoulder postoperatively for protection.
Q. And that was i,resa:lbed for Peggy after the

Q. And I think you stated today In the

A. That's correct,
Q, All right. And have you had an opportunity
to see any other treabnent records from the motorcycle

accident on May 2008?
A. I think rd seen Or. Priee's records, the

1

chiropractic care that he rendered for her, and that was

2

the only records I recall seeing.

3

Q. Okay, Is it then fair to say that your

4

opinions at that point when we took your deposition were

5

based solely on Peg's history and the •• your treatment

6
7

_records and the records you saw of Dr. Price ·•
A. They were.

Q. -- after theeccldent?

8

9

surgery?
A. !twas.

l

MR. STEELE: Thank you. Doctor, would you
mind If we took just a short br'eak?
lliE WITNESS: That would be fine.
MR. STEELE: Thank
niE VIDEOGRAPHER: Off the record.
(Recess taken,)
lI
lliE VIDEOGRAPHER: On the record.
MR. STEELE: Doctor, Hailed to offer your
c.v., which Is Claimant's 103, and so rd ask that the
arbitrator admit aatmant's 103.
MR. THOMSON: No objections.
MR. STEELE: Okay. Thank you, Mr. Thomson.
And, Doctor, now Mr. Thomson gets to ask you some

you.

,'

questions.

lliE WITNESS: Great 1

34

I
I
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25

A. I mean I recall taking care of Peggy back In

2001/2002. I didn't have my Boise Orthopedic Olnlc
notes from those days, which are here now. So rd
recalled the nature of the treatment I rendered for her
back then but didn't have the specific notes to refer
to.
Q, So the only new notes or the only new
Information you reviewed since your discovery deposition

were the 2001/2002 patient file notes?

A. That's correct,
Q. You first saw Peggy cedlllo on - after the
accident on November 30, ZOU., correct?
A. Correct.
Q. So that was three and a half years alter the
accident?

A. Correct.
Q, And then you saw her again, as I understand

36
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deposition that you have not seen any other treatment
records of Peggy Cedlllo from your last seeing her In
2002 up to the date of the motorcycle accident.

1

33

1

8

MR. STEEI..E: rd like to offer Respondent's

12

23

Q. Thank you, Doctor. Jeff Thomson. Again, I
represent Farmers in this arbitration. And wa met
before, We had a discovery deposition of you

Respondent's - what's marked i!t the bottom Respondent's

13

21

3
4

18 and 19 (indicating) and th~ relate to your 2002

10
11

22

BY MR. THOMSON:

5

8

20

2

6

9

EXAMINATION

1

MR. THOMSON: No objection.
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2
3
4

5
6

It, on May 7th, 2012, That was six years later -- I'm
sorry -- six months later, and that was the next time
you saw her, correct?
A. Correct.
Q, And then you performed the surgery, then, a
few weeks later on May 22nd, 2012, correct?
A. That's correct.
Q, So that was nearly, a a,uple days short, of
the fourth anniversary from her accident, comet?

A. Correct.
Q, What symptoms would one expect to see of a
shoulder injury like a labrum tear or a rotator cuff
tear?

9

Q, And trigger points In the levator scapulae

area?

3

A, Yes, sir.

4

Q, And trigger points In the rhomboids?

5
6

Q, would thev have spasming in the upper

7
8
9

A. Yes,
trapezli?
A. Yes.

Q, And spasming in the, levator scapulae?

10

A. Yes.

11

Q. And spasming In the rhomboid area?

,

12
13

Q. Doctor, I'm going to give VDU what Is a

A. COrrect.

A. Uh-huh. They can -- they can vary. Pain can

14

subset of Dr, Price's records that you may or may not

wax and wane day to day; week to week. It's oftentimes
associated with a sense of weakness (Indicating), pain

15
16

have had an opportunity to see.

17
18

Deposition Exhibit •• whatever our next number Is.

19

(Exhibit 201 was marked for Identification.)

with overhead activities (indicating) especially.

A lot of people come In and they say, you
know, "Doc, this just feels deep, I can't poke on It''
(Indicating). "I can't find It. It's just deep pain.
It's a couple Inches In there." And they go, "It hurts
here" (Indicating), "It hurts there" (Indicating). "And .
for the past four, five, six months since this thing
happened I now hurt back in the back of the shoulder"

20
21
22

(Indicating),

25

Whenever we're not working well here
(Indicating), these muscles (Indicating) in the back of
the shoulder have to take over and work more to
compensate oftentimes; and I almost universally see
people with labral tears that -- they certainly don't

look defonned.
Tuey don't have atrophy. They don't have

7
8

1
2

swelling. They're not black and blue. But they have
deep pain that just comes and goes depending -- It's

23
24

1
2
3
4
5
6

7
8
9

MR. THOMSON: r11 have you mark this as
(Discussion held off the record.)
BY MR. THOMSON:

Q, So, Doctor, looking at Exhibit 201 [sic],
looking at the first page there, first I'll note that
actually this is Dr, Scheffel's - no, I'm sony. This
Is Hands-On Therapy records and Idaho Sports Medicine
Institute rec.ords and actually one of your records.

I misspoke when I said It was Dr. Price's
records. Maybe I've messed myself up here. What did I
give you?
A. (Indicating.) Dr, Price - Dr. Price's

records.
Q, Oh, okay. Yeah. I think we both have the
same one. Here we go. Okay.
Now, this Is a record dated June 20, 2007,
which would have been a little less than a year before

10
11

activity related, usually worse at night, certainty

10

worse with overhead motion (Indicating), And they

11

A.

12
13

often - a lot of times have a lot of upper neck and
back pain as well,

12
13

Q, And, again, It's Dr. Price's record. You've

14
15

16

Q,

In Identifying maybe more specific:allv the

upper back and neck pain, a person with a malfunction Ing
shoulder jOlnt might have pain In tha levator scapulae? ·

17
18
19
20

A, That's carrect.
Q. Would thev also have pain In the rhomboid
muscle area?

21
22

Q. And also In the trapezlus area?
A. Yes.
Q, would they have trigger points In the upper
trapezlus area?
A. They usually do.

23

24
25

A. Yes.

38

14
15

16
17
18

19
20
21
22
23

the aa:lclent.

(Witness nods head.)

testified that a person with shoulder malfunction could
have spasming In the trapezlus ridge and the levator
scapulae area and down through the rhomboids.
I wlll bring your attention, then, to the
examination portion of the first page - one, two,
three, four-· five sentences down,
Do vou see the reference there?
A. Yes, I do.
Q. And that reference Is that she has tnlpezius
ridge and levator scapulae spasming down through the
rhomboids?

24

A. I see that, yes.

25

Q, And, again, this Is before the motorcyde

40
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1
2
3
4
5

accident. A little further down you'll see the

6

"The patient has spasming from the
suboa:ipltal region down through the
.trapezlus ridge and levator scapulae
muscles,•

7

Do you see that?

8
9
10

11

12
13
14
15

16
17
18

19
20
21
22
23
24

25

1
2

sentence:

3

4

5
6

7

A. I do,

8

Q. And toward the end of this It talks about the

9

spasming and some of - In other areas but also dominant
on the right side and 'down through the trapezius ridge,
Do you see that?
A. I do."
Q. And do you see In the summary and conclusions
that though she has no focal weakness, she has endurance
weakness?
A. I do.
Q.· Is endurance weakness consistent with a
shoulder malfunction?
A. Yoo know, it can be. It can - there's a big
overlap - rt just digress just a little bit There's
a big overlap In this area between neck pathology and
shoulder pathology, They both can radiate or cause
spasming Issues In these regions,
And endurance weakness could be related to

10
11

12
13
14
15
16
17
18
19
20
21
22
23
24
25

41

-

~~tR..:J:~cn?!

4
5

shoulder pathology or it can be related to neck
pathology. They both meet In the (Indicating) - In
this area, But that Is compatible with •• with shoulder
pathology, yes.
Q, Okay. And let's go to page 2 of Exhibit

6

201.

1
2

3

7

A. (Witness complied,)

Q. And, again, this Is October 26, 2007,

9

11

12
13
14
15
16

17
18

19
20
21
22
23

24
25

3

4
5

6

8
10

1
2

Dr, Price's record: Do you note there that she's again

having trapezlus ridge and levator scapulae and
S11bocdpital muscle fibers all ~pasmlng?
A. I do.
Q, And then on page 3 we're getting a little
doser to the acddent. lhis Is just a couple of months
before the accident, March 7, ZOO$, Price Chiropractic
Center.
Do you see there that tha massage •• yeah ••
mBSNge therapy was done to the paracervlcothoraclc
musculature to try to help the spasming?
A. (Witness nods head.)
Q, Do you see that?
A, I see that, yes,
Q, Now, there's three more pages of Dr, Price's
records wllich are Indecipherable but they represent
treatment that Peggy was receiving from lanuary 14, ZOOS

42

7
8
9
10
11

12

' 13
14
15
16
17
18
19
20
21
22
23
24
25

until just a week before the accident, May 15, zoos.
~ere you familiar -- were you aware that she
had been treating untll a week prior to the motorcycle
accident with Dr, Price?
_A, No, I was not.
Q, Dr, Prk:e was good enough to decipher those
In his deposition, and I'll just give you some of what
he was saying about what he was treating her for, And,
again, they're consistent with the notes we've talked
about.
She bad some pain at the right side
cervlcothoradc junction. She was having some achiness
in the right scapula. The message was being done along
the trapezfus ridge areas and along the scapula.
He Indicated that·· the same concerns.In tha
cervlcothoraclc region and that she had some mild
improvement but then had Increased tightness and
achiness In the cervlcothoraclcjunction area.
He says that the R's that are peppered
throughout each of those - and nearly every one of
those entries have an R •• he's talking about treatment
to the right side.
..
A. (Witness nods head,)
Q. lben there was some further Improvement In
the rigtat c:ervfcothoraclc region, slmller treatment; but

43

=

a couple days later she had some Increased tightness In
that area. And that brings us up to about March.
And then •• so these are all treatment
records of ~s. Cedlllo up until a week before she had
the matorcyde accident. The last page - or I'm sony,
not the lest page but the page marked 080064 at the
bottom of Exhibit 201 is a letter from Dr. Price to
Dr, Bates.
Now, this letter Is dated four days after the
motorcycle accident. And what I'd like to - and feel
free to read the whole letter, but what I'd like to
focus your attention on Is the second paragraph where
he's talking about her prior history, and he says:
"At that time the patient was almost
resolved and on her own, She was doing
home traction and was essentially pain
free In the cervicothoraclc region, with
some residual tightness In the trapezlus
ridge and levator scapula muscles and
some intennlttent radiation In the
superior and medlal scapulae.•
Again, this l.s describing her condition
essentially julll: before the accident, when he last saw
her a week before the motorcycle acddent,
My question, Dr, Goodwin, is after having now

44
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1

seen these treatment records that you have not seen

2

before of Dr. Price In the months leading up to the

3
4
5
6

7
8
9

10
11
12
13
14
15
16
17
18

19
20
21
22
23
24
25

aa:ident and having seen the types of complaints and

findings -- you cannot tell from the surgery whether

pains that she was exhibiting at that time, do you still

4

what you were repairing was a chronic problem or a

stand by your opinion that she was asymptomatic after
[sic] the accident? .

5
6

A. She was certainly not asymptomatic regarding
her upper back (Indicating) and these rhomboid,
trapezlus, levat:or scapulae, And, again, I mean

7
8
9

traumatic problem, correct?
A, COrrect.
Q, So you can't base your opinions on the
surgical findings, and Peggy's credibility at least Is a

10

That may have been a stand-alone Issue. It could have
been related to shoulder or neck pathology, either one.

11

A, Right

12
13
14
15
16

Q, Can you stll,1 say within a reasonable degree

Because, like I said, there's a big overlap
of Involvement there, either Isolated muscle Involvement
or aggravated by cervfcal disk problems or aggravated by
and brought on by the internal derangement of the

1

5
6

7
8
9

10
11

12
13
14
15
16
17
18
19
20
21
22
23
24

25

of medical certainty that the motorcyde was -- start

narrow -· the sole cause of the injury that you repaired
in the surgery?

18

Because she was being treated for Issues at the back of
her shoulder before the motorcycle accident. So I have,

19

I guess, some - some doubts,

treated for areas regarding the back of her shoulder
that could have been stand-alone, could have been

20
21

Q. Can we say, based on that, that·- that what
you were treating may ~ave been an aggravation of a

related to ~ or shoulder, either one.

22

pre-existing condition?

I don't really •• In all honesty It doesn't
change my opinion as far as what I saw her for In her

23
24
25

shoulder per se. I just - -I frequently see people that

45. •

·.

:

A. It could have been.
Q, There Is another exhibit that I would llke to

give to you 1ft can find It

47

~,e::..-mm:er.o:::i:u::m:,;;a~

u.:.-w.c::.s:ezcu:.c:.0;~~~~"".Z'.!tt"..1.,--a:....~~

have shoulder problems that also have had these issues
(Indicating) In the back of their shoulder as well.

1
2
3
4
5

But In •• In •• also, that's a common
referral area for people who have discogenlc problems in
the neck, arthritis In the neck that •• that also
relates to pain in the same areas. So I guess I don't
really change my - my opinion Q, And I haven't gotten to your opinion yet,
A, Okay.

6
7
8
9

10

Q, My question Is can you say to within a
reasonable degree of medical certainty that Ms. Cedillo
was asymptomatic with respect to her shoulder on the
date of the accident?
A. Certainly she was symptomatic, based upon
these records (indicating), In the back of her shoulder
prior to the accident.
Q, Okay, Then the next question Is with respect
to your opinion. You based your opinion upon her
history and upon your findings when you saw her three
and a half years later and your surgery, correct?
A, Correct,

11

12
13
14
15

16
17
18

19
20
21
22
23

Q. Her history was that she was asymptomatic,
That's what she told you when -· at the time that she
talked to you three and a half years later -·

24

'A. Yes.

25
46

'

A. It certainly raises a question In my mind.

shoulder that then puts more demand on these muscles
Ond!cating).
So It's really a - she's obviously being

17

,,

little bit at issue, She may have forgotten, but she
said she was asymptomatic and no, she was not,

obviously she was being treated for that (Indicating).

2
3
4

Q. -- correct?
The findings, at least the surgical

1
2
3

'

MR. THOMSON: Mark that 202.
(Exhibit 202 was marked for Identification.)
BY MR, TliOMSON:
Q. All right. Doctor, you've Indicated earlier
that you didn't have an opportunity to review any of the
treatment records that Peggy Cedillo-· any.records from

her treatment that she had from the date of her accident
until you saw her other than a few Price records and and what's in your file,
A. (Witness nods head,)
Q, What rve handed you here Is what I was
mistakenly talking about before as a conglomeration of
records from Hands-On Physlcal Therapy, Idaho Sports
Medicine, and then we'll get to your records toward the
end there-· or the hospital records,
A. (Witness nods head,)
Q, With respect to page No, 1 of 202, I'd like
to draw your attention to the handwritten statement here
that says: "Started gym work-out In January 2010,
Lifting we~ghts Increased pain,"
Do you see that?
A. ldo,
Q. And also a little down further It says
"Aggravating factor - working out." Do you see that?
A. Ida,
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1
2
3
4
5
6
7
8

9

A. Let me just take a look llere.

I was able to see that area at the time of
surgery, and I didn't - did not see any problems In
that joint.
Q. Okay. You agree that weight lifting can

cause a tom Jabrum?
A. It can.
Q. And you knew that Peggy was involved In
weight llftlng •• I

should ask it this way. Did you

10

know that Peggy was Involved In weight lifting after she

11

had the moton:yde accident?

12
13
14

1
2

A. I knew that she always had been a very active

lady and tried to pa!'tidpate In weight training and,
you know, fitness activities. I don't recall not

3
4
5
6
7
8
9
10

11
12

weight training is offset by pain to the point usually
they back off or - or stop.
Q. Now, the timing here that we're dealing with,

Dr, Goodwin, Is that she was weight lifting and having
these problems that·· that Dr, Scheffel talks about in
January through April and on Into August of 2010. And

then you didn't see her until November 30, 2011, so that
was nearly a year later.
A. (Witness nods head.)
Q. And based on your note she apparently had

continued to weight lift even after the problems she had

In 2010,

Is that consistent with somebody that had the

13
14
15
16
17

what they can with weight training, especially If they
have a history of being Involved with that sport for a

I'

injury that vou saw?

'

A.· Again, I - I see people that, In all

15
16
17

type of activity or at least trying to do that.

18

exhibit, 202, there Is •• and this Is your note,

18

19

correct?

19

good part of their life; and they - they eliminate

A. Yes, !tis.

20

certain exercise, they try to push through It.

Q, All right. You'll note there that·· that it

21
22
23

and --and·battle It. They have good days, bad days,

20
21
22
23

knowing - I don't rec.all her not participating In that
Q, Okay, If you wlll lookatpage 1312 of that

says:
"She has now continued to have

honesty, just continue to try to push through It to do

And, you know, It's just -- It's - It's very
Interesting that some people just continue to plug awav

24

parascapular palnn •• this is In the "New

24

but they still try to plug away and do It. And It's not

25

Patient" area •• "as weli as right

25

uncommon for me to see folks that have done that, had

1
2
3
4
5

shoulder pain, She describes some
popping In her shoulder as well as night
pain. She has had to back off on her

weightlifting activity as a result. n
A. {Witness nods head,)

1
2

that history.

3
4

that occurs on May 25th, 2008.

S

6
7

Q. So that was something that·· so she was

6

telllng you basically that she had been weight lifting

7

8

and you were asking her to back off of that?

9

A. I think she related the fact that she found

10

the necessity to back off on weight training by virtue

11

of the pain.
Q, All right. Would you·· In terms of what you

12
13
14
15
16
17

18

saw at surgery In May of 2012, would you expect a person
with that type of a tear and with the rotator tear to be
able to do weight liftlng for a period of months?

A. That can really vary. It depends a little
bit upon the mot1vatlon of the patient to continue
trying to weight train. I see people that kind of get

the sole cause but that weight llftlng may have been a

18

cause or contributing factor to what vou ultlmately did
surgery on?
A, There's no doubt that weight training can

19

through It and try to do the best they can and weight

19

train and Just eliminate certain exercises; and

20
21
22
23
24
25

24
25

eventually If this whole thing snowballs enough, they
It doesn't usually stop them In their tracks,
but It will snowball to the effect of people's - the the benefit that they normally would experience with

54

A. Uh-huh.
Q, She then, according to Dr, ~heffel's note,
has been doing well. And than In January of 2010
through August of 2010 she's having all of these
dlfflcultles with her shoulder. And then you don't see
her again until a year later after that··

8
g
10
11
12
13
14
15
16
17

20
21
22
23

throw the towel In the ring and back off.

Q. We have an acclden, motorcycle accident,,

A. Uh-huh.
Q. •• to do the surgery, and then what you see

Is post all of that 2010 problems that she's had!
correct?

A. Correct,
Q. Does that at least give you some pause to
think that perhaps It wasn't-· the motorcycle wasn't

contribute to extension/aggravation of fabral or
generation of labral pathology and rotator cuff
pathology. So yes, that ·- I think th~t there's a
possibility that weight training could have played Into
some of this for her.
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Q, And, In fact, If what we"re going to do Is

1
2

say that the problems th11t she WIIS having right before

1
2

3

the accident and Immediately following the accident were

3

4

. actually neck problems, latent or not - we don't know
if there was shoulder problems Involved In that well,
but we do know she was having shoulder dlfflculties In
January of 2010 -- Isn't It fair to say that It's
possible that the weight training actually caused the

6
7
B

9
10

labrum tear that you ultimately did surgery on?

11

23

24
25
~

1
2
3

4
5
6

7
8

9
10
11

12
13
14

15
16
17
18
19
20
21
22
23
24
25

a.

9

A. It's possible.
Q, Can you say to within a reasonable degree of
medical certainty - now knowing that she had the
pretreatment or the history before the accident and now
knowing that she had these difficulties with weight
lifting several years after the accident before you had
your surgery, can you say to within a reasonable degree
of medical certainty now that the motorcycle was the
sole and only cause of what you did the repair to?
A. I cannot.
Q. At the end of that exhibit, Doctor, there's
your postoperative report. I believe It's 130018 at the
bottom.
A. I see that.
Q, And you made four postoperative diagnoses,
correct?

12
13
14
15
16
17
18
19
20
21
22

-·

4
5
6
7
8

as

5

'

57

10
11

12
13
14
15
16
17
18
19
20
21
22
23

24
25

~~.rv.,:-···

FURTHER EXAMINATION
BY MR. STEaE:
Q. Doclor, Mr, 11tomson asked you a number of
questions about Dr. Price's treatment of Peg and the
testimony he gave In his deposition.
Dr. Price also testified that he acknowledged
that this patient, Peg, had a prior history of a right
shoulder labrum tear that was surgically repaired by
Dr, TilomasGoodwln; and hefurtherstates: "I'd defer
to his judgment and opinions regarding that surgical
procedure." He then stabls:
"My interim evaluations and treatment of
this patient Indicates that her right
labral tear and related shoulder ~rgery
had been completely resolved and were
non-symptomatic and functionally normal
prior to the accident of May 25th, 2008."
Doctor, were you aware that Dr. Price

a.:, • .....___ ...,;u.mm:n- t95

A. Correct,
Q, lust to cut to the chase, Doctor, No. 4 of
the diagnoses, subdeltoid subaaomlal bursal adhesions,
that was something most likely related to her 2002
Injury rather than the motorcyde iajury, correct?
A, Correct.
Q. Can you -- given these four diagnoses, can
you apportion between the four as to what it was that
was causing -- that ultimately led to the surgery that
l
you needed to repair?
A. I think that No. 2, which l!i a - we call It
a Type III superior fabral tear extending into the
biceps anchor, was what really led us to surgery again
for Peggy.
I
Q, Is No, 4, then, Just a potential source of
pain that she was suffering?
A. It Is one of those things that you see. If
you see It, you address It. But I think that probably,
by Itself, would not have led to further surgery.
Q, Would It not, then, be an Indication, though,
I
of a pre-existing condition that was present at least at
'
the time of the motorcyde accident?
A, Yes,
MR. THOMSON: Doctor, I have no further
questions,
I

58

MR. STEELE: Doctor, I do have several more
questions. Would you like to take a short break?
THE WITNESS: No. rm good,.Jon.
MR. STEELE: Okay.
THE WITNESS: I'm good,
(Discussion held off the record.)

Ij

1
2

3
4
5
6

7
8

9

10
11

12
13

14

15
16
17
18

19
20
21
22
23
24
25
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™

m::.e!U\\GlZt,;..U.. ,.m?.c.·~~-~"'ft

expressed that opinion?
MR. THOMSON: Excuse me. Objection. I don"t
believe that came from his deposition; I believe that
comes off his report. Is that correct?
BY MR. STEELE:
Q, You can go ahead and answer.
MR. THOMSON: Are you reading from his

report, Jon?
MR. STEELE: I'm not reading from his report,
no.
MR. THOMSON: Are you reading from his
deposition? .
MR. STEELE: I'm asking If Dr, Goodwin was
aware that that was his opinion.
MR, THOMSON: Well, I'm going to object based
on the very express ruling by the arbitrator not less
than three hours ago that you may not use verbatim, at
any level, an opinion from a report of another doctor,
So object. Move to strike -- well, object.
BY MR. STEELE:
Q, Doctor, In your practice do you typically
rely upon the opinions of other doctors?
A. Ido.
Q, Do you typically rely upon the opinions of
chiropractors?

60

BURNHAM, HABEL & ASSOCIATES, INC. (208) 345-5700

001469

,,

DEPOSITION OF 1HOMAS EARL GOOODWIN, M.D. TAKEN 11/16/2012
1
2

A, Ido.

Q. And Is that the type of Information that you
consider reliable? ·
3
A, Itis.
4
Q. And In Peg's case if Dr. Price expressed the
5
opinion that her rela~ shoulder surgery had been
6
completely resolved and were non-symptomatic and
7
functlonalfy normal prior to the accident of May 25th,
8
9 ' the rnoton:yde crash date, would you consider his
opinion to be aa:urate?
10
MR. THOMSON: Objection. Hearsay. Lack of
11
foundation.
And that will do it
12
BY MR. STEELE:
13
Q. Sorry. Now you can answer.
14
A, I would feel that that was reliable
15
information.
16
Q. And is that the type of Information that you
17
would
rely upon In ~Ing to your -- the oplnlonsi you
18
expressed
today about Peg?
19

20
21
22
23

24
25

1
2
3
4
5

6
7
8
9

10
11

12
13
14

15
16
17
18
19

20
21
22
. 23
24

25

MR. THOMSON: Same objections.
THE WITNESS: Yes.
BY MR. STEELE:
Q. And, Doctor,

Dr, Price also expressed an

opinion that based upon his history with -- with Peg,
that her shoulder and cervlc:al spine Injuries were

mmpletely albibutable to the motorcyde accident that
occurred on May 25th, 2008 and that apportionment for
those Injuries did not apply to Pe!l's accident trauma,
Were you aware that he expressed that opinion
previously?
MR. THOMSON: Object, You're quoting from

his report. Hearsay. No foundation.

lHE WITNESS: I was not aware of that, no.
BY MR. STEELE:
Q, Okay. And Is that the type of opinion that
you rely upon in your practice?
A. Itls.
Q, And Is it typical for you to rely upon
another doctor or another chiropractor's summary of his
treatment?

A, Yes.
. Q, And Is this the type of opinion, that was
expressed by Dr, Price, that you typlcallv would rely
upon In your practice and diagnosis of a patient?

A, Yes.
Q, And does his opinion that Peg's labral tear

and related shoulder surgery hed completely resolved and
were non-symptomatic and fui:iclionally nonnal prior to
the motorcycle crash -- does that support your opinion
to a reasonable degree af medical certainty that P~g's
I
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1

l,uurles to her shoulder or re-Injury to her shoulder

2

was the result of the May 25th, 2008 motorcycle crash?
MR. THOMSON: Objection, Quoting from the

3

4

report. Hearsay. No foundation.
THE WITNESS: Yes.

5

6
7
8
9
10

11
12
13
14
15

16
17
18

BY MR. STEELE:
Q, And, Doctor, so Mr. Thomson asked you a

number of questions In which he questioned your
mncluslon as to the cause of Peg's Injury to her
shoulder,
,
But having this additional Information, does
that -· does that also support your conclusion you
previously stated In this deposition that to a
reasonable degree of medical certainty that Peg's
injuries In the motorcycle crash were treated by you and
In her surgery of this past year?
MR. THOMSON: Objection. Based on hearsay,
No fo111datlon.
THE WITNESS: This information certainly Is

19

20
21
22
23

important, and Dr. Price's opinion I value and his
assessment and opinions I - I find credible BY MR. STEELE:
Q.

Doctor-

24

A. - and- and worthy.

25

Q. Okay. Have you relied upon Dr. Price's

1
2
3
4
5
6
7
8
9

10
11

12
13
14

15
16
17
18
19
20

21
22
23
24
25

opinion In other cases?
A. I have.
Q, Do you know Dr. Price?

A. !do.
Q, How do you know him?

A. rve known Dr. Price for at least 24 years or

thereabouts. I - ever since r came to Boise or shortly
thereafter, I -- we shared many patients together.
Q, So you consider Dr, Price's opinions to be
credible and worthy and •• and you feel trusting that
those relation -- that his opinions would be accurate?
A. ldo.·
Q, And, Dr. Goodwin, do you have an opinion as
to whether Dr. Price would be In -- having treated Peg
pre-motorcycle crash and post-matan:yde crash, whether
he would be In the best situation to render an opinion
concerning the cause of Peg's Injuries?
A. I think he's In an Ideal situation to make an
assessment there since he - he was the treating
physician for Peg before and after and knew what her
symptomatology was before and after, yes,
Q. So you would consider his opinion that Peg
was non-symptomatic and functionally normal prior to the
accident. the moton:yde acddent, as being reliable and
an opinion that yau would rely upon In your medical
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DEPOSITION OF THOMAS EARL GOOODWIN, M.D. TAKEN 11/16/2012
1
2
3
4

S
6
7
8

9
10
11
12
13

14
15
16

practice?
MR. THOMSON: Objection. Hearsay. No
foundation.
THE WITNESS: I would.
MR. STEELE: Okay. Doctor, that's all I have
for you. Thank you.
(Discussion held off the record.)
. MR. THOMSON: You're really going to shoot
but I have no further questions. I thought I did
but I thought better of it.
MR. STEELE: Okay.
THE VIDEOGRAPHER: Does this conclude?
MR. STEELE: This concludes the deposition of
today. Thank you, Dr. Goodwin, very much.
THE WITNES~: You're very welcome.
THE VIDEOGRAPHER: Off the record.

me,

17

18
19
20

(Whereupon the deposition In lieu of
testimony at arbitration concluded
at 8:00 p.m.)

21
22
23
24
25
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REPORTER'S CERTIFICATE

2

STATE OF IDAHO

3

COUNTY OF ADA

) ss,
4

I, Maryann Matthews, CSR (Idaho certified

5

Shorthand Reporter No. 737l and Notary Public in and

6

for the State of Idaho, do hereby certify:

7

8
9

10
11
12

That prior to being examined, the witness
named in the foregoing deposition ,ras by me duly sworn
to testify to the truth, the whole truth, and nothing
but the truth;
That said deposition was taken down by me in
shorthand at the time and place therein named and

13

thereafter reduced to typewriting under my direction,

14

and that the foregoing transcript contains a full, true,

15

and verbatim record of said deposition.

16
17
18
19

I further certify that I have no interest in
the event of the action.
WITNESS my hand and seal this 19th day of
November, 2012.

20

21
22

MARYANi'I MATTHEWS

23

Notary Public in and for

Idaho CSR No. 737, and
the state of Idaho
24
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My Commission Expires:

May 16, 2017
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Price Chiropractic Center

...

9508 Fairview Ave.
Boise Idaho 83704
Phone: (208) 323-,1313 Fax: (208) 323-1386

.. ;:

~

June 20, 2007
RE:

Patient:

Acct#:

Peggy Cedillo
220901

This patient presented to my office on June 20, 2007 for evaluation and treatment ofleft side hip
pain and cervicothoracic pain. The patient has been having this pain after a back-packing trip
that she recently returned from in Honduras. She has pain in her cervicothoracic region probably
· related to that Her pain extends into the suboccipital region. She is getting generalized pain,
numbness, and tingling in her upper extremities, dominant to the right side.

EXAMINATION:
Her scapula mobility is decreased bilaterally, but dominant on the right. Her rotation of the
cervical spine is decreased to the right by about 1/3 and to the left about 20%, and lateral flexion
is similar, and extension is painful at the endpoint with mid to low cervical pinching pain.
Foraminal compression testing intensifies this. She has trapezius ridge and levator scapulae
spasming down through the rham~oids. The occiput-C2 and CS-7, T4-6 and T3-S segments
show restriction in compound lateral flexion/rotation/extension movements, and left sacroiliac
joint dysfunction is noted between flexion and extension. dominant on the left. Her range of
motion of the lumbar spine is full, but the endpoint of extension and Kemp's test to the left has
pinching pain. Her hip is painful on compression. but this is mild. She appears to have pain over
the.greater trochanteric bursa on the left side and weakness in lateral lifting. These abductor
muscles are weak on that side. The patient has spasming from the suboccipital region down .
through the trapezius ridge and levator scapulae muscles. Her headaches are in the occipital and
temple regions. She has spasming in her mid cervical spine, dominant to the right side in the
splenius muscles and down through the trapezius ridge area .. · ·
· ·

SUMMARY AND CONCLUSION:
She does not have focal wealmess, but does have endurance weakness, which I think is related to
teres minor and infraspinatus impingement point re.activity, and also positive thoracic outlet
syndrome testing, as well as underlying disk etiology for radicular type symptoms. The patient
sbould be able to respond favorably to treatment, but has such a busy schedule that it will be
difficult to follow up with her. I will follow up with her tomorrow and we will see where we are
at that time. She has not had a recent fever, trauma, or illness that would add to or precipitate her
current conditio~ and/or complaints.
David N Price, D.C., D.A.B.C.O.
DNP/jd/dic.460

DICTATED BUT NOT READ
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:-~---
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Price Chiropractic Center
9508 Fairview Ave.
Boise Idaho 83704
Phone: (208) 323-1313 Fax: (208) 323-1386

October 26, 2007

RE:

Patient:

Peggy Cedillo

Acct#:

220901

This patient presented to my office on October 26, 2007 for massage therapy that was done for
one hour. It was applied to the right and left paracervical musculature, in the mi4 back area.

through the scapula, and into the low back and gluteal regions, but predominantly in the
cervicothoracic area. Her scapula mobility is decreased bilaterally, and lier trapezi~s ridge and
levator scapulae and suboccipital muscle fibers are spasmed. The patient has shown some
improvement though and is showing better mobility and will be-followed up with on Monday.
David N Price, D.C.,.D.A.B.C.O.
DNP/jd/DIC.476

DiCTATED BUT NOT READ

. ······-·
.-· .

..

.........· ..... •,

.,' ..

\

'

.............. .

...

'

. ,····- .....001473
OR0051

Price Chiropractic Center
9508 Fairview Ave..
Boise Idaho 83704
Phone: (208) 323-1313 Fax: (208) 323-1386

March 7, 2008 .

RE:

Patient:

Acct#: ·

Peggy Cedillo
220901

This patient presented to my office on March 7, 2008 for massage therapy that was done for one
half hour at no charge. This was done to the paracervicot}Joracic musculature and to try to help
the spasming.
·
·
·
David N. Price, D.C., D\A.B.C.O.
DNP/jd/DIC.489

DICTATED BUT NOT READ
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PRICE CHIROPRACTIC CENTER CBTo.
DAVID N. PRICE,

DC, DABCO, FJAMA.

Dlptomate American Board of Chiropractic OrthopedfstsIAM4 Cert(lied in.Acupuncture

9508 Fafrriew Ave., Boise ID 83704
(208) 323•1318 Fex: 323-1886

-/-o/@e{~~(

May29,2008

~~,r~

~tv)~

Dr. James Bates
2020 S. Eagle Rd.
Meridian, ID 83642

RE:

Patient:
Acct#:

Peggy Cedillo
320901

Dear Dr. Bates:

I have enclosed a copy of my dictation on this patient for your review and records. You
will be seeing her Friday morning (tomorrow) for evaluation and treatment of her injuries
sustained in a motorcycle accident that occurred on Sunday. The patient was a passenger
on a motorcycle that was struck a cement retaining wall. It impacted her hand and hip
into the wall, causing a scrape with abrasions and then threw her shoulder backwards and
twisted her back and further hyperextended it over the back support of the motorcycle.
This patient has a prior history of cervical disc involvement and her x-rays show

m.oderate discogenic spondylosis at the CS-6-7 levels. I had recently seen her because of
her disk and she was last in my office on the date of May 15, 2008. At that time the
patient was ahnost resolved and on her own. She~ doing home traction and. was
essentially pain free in the cervicothoracic region, with some residual tightness in the
trapezius ridge and levator scapula muscles and some intennittent radiation in the
superior and medial scapulae. I am particularly concerned about the patient's right
shoulder and her developing posttraumatic impingement syndrome. I think ·she bas a
sprain/strain injury in the rotator cuff area. Also; I am concerned about the flare up in the
right upper extremity. I am wondering if she might be aided through a Medrol dosepak,
but certainly defer that judgment to you. Further, she has some injury in her low back
and suggestion of early stage pirifonnis involvement. I would like to work with you in
behalf of this patient as a "team", and am open to any input or directives you might have.
Thank you for getting this patient in promptly. I appreciate yc:,ur help.

'

Sincerely,

David N Price, D.C., D.A.B.C.O.

DNP/kh/pc

• Certified Industrial Chlro.practlc Consaltant • Auto/Personal Injury Treatment/Evaluation
·
• Occupational ~ e s

............ -- ........ -...··--·------. ··- .
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HANDS ON PHYSICAL THERAPY
5255 OVERLAND RD
BOISE, ID 83705
(208) 338-9486

_,,.

SHOULDER EVAL
PRECAUTIONS_ _ _ _ _ _ EMPLOYMENT STATUS_ _ _ _ __

CURRENT HISTORY

/vl V· 11V

-

:J,p e,,g'.

.;.. f"J~

~

f>J-

J..1/ .."f .waf-1~ ~

-~dti

~

;.,,.ul,,

Q ~-

~

!rl~

s:~

~

1' 17~ .

~

~~

f=- 14.-t

~ ii ~ " g,- ,

Sy #J~

j)f...

6- -

iM

;..;J,f~ .

~
_

9...01

;c-~

~....e.

D.
0 i'L-

t-w,,,,~.

~Pain

~

~-

. DegreeO

10

Area
Nature

Aggravating Factors
tJ 0 ~

!)rd::

Easing Factors

Pain Throughout Day
Rising AM_ _ _ PM'----

SPECIAL TESTS-

/

MRI

DRUGS

GENERAL HEALTII.

001479

Tests
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's-J
~o~ ,A-.,./S
BankartLcsions -supine
Clunk Test!
-JfU{S
(flJ :;(Lj Clunk Test II
Crank Test
l- M

JSf""

7~~
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The name to trust in sports medicine.
Apr~ 27, 2010

OrtbopedicSurgcry 1k
Spotts Medicine
· George A, Wade, MD
Michael J. Gum.vel, MD
Jennifer R. Miller, MD

Family Pr:icticz &

Kenneth Little, MD .
Idaho Neuroscience Associates
6140 W Curtisian Avenue #400
Boise, ID 83704
RE: CEDILLO, Peggy

Spans McdJdnc

Scar B,_Schcffcl, MD
Sports Medicine Scaff
Jay Armsrrong, MPT
Linda Hammann, MS, PT,
SCS,ATC. LATMarkLeDuc,ATC, LAT
Krisiin K. Hulquisr, MPT
orenc D. Mayo, ATC. LAT
James R, Moore, MS
lord R. Page, MS. PT
.1 Schoenfeld, MPT, OCS,
ATC,LAT
..im Simis, Ms, ATC. LAT

Dear Ken~
Than.It you for the kind referral of Peggy Cedillo. Please see my enclosed note for the
details of our discussion.
If you have any questions reganµng her care or otherwise, please do not hesitate to
contact me.
Sincerely, ~.,... :
~t-...

1--

ScotB. Scheffel, MD
SBS~mk

Enclosure
cc: Vic Kadyan, MD

__ /

1188 Univcrsiry Drive• Boist, Idaho 83706 • 208.336.82S0 • fa~ 345.9514 • 877.420.4862 www.idsportsmed.com
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The name to trust i(I sports medicine.

-Name·····-·

t ..
\;~---

i\

-~

. ~,;mlm,J!hyi,jci~!l!iJy~

'

--

·

·

·

Dale

)~

Past Medical History (check all that apply)
o High blood pressure
o Heart attack/angina
c Congestive heart failure
a Stroke
a Lung disease(specify)_ _ _ __
a Liver disease(specify)_ _ _ _ __

·

A

":'f-:'2,.7..:f.{)_ ______________ ··
, ·

,

, .,

a Stomach ulcers

o Diabetes

a Cancer (specify)._ _ _ _ _ __
a Asthma
CJ Kidney disease(specify)._ _ _ __
CJ Other._ _ _ _ _ _ _ _ _ __

Do you have Hepatitis B/Hepatitis C/Tuberculosis or HIV infection? (Circle any that apply)

-··

·.......

Medical condition

oi

Cancer
Heart disease
Diabetes
Stroke
Asthma
Oout
Other_ _ _ _ _ _ _ _ _ _ _ _ __

a er

father
father
father
father
father

amil has/had this? (circle all that apply)

mother sist~r
mother sister
mother sister
mother sister
mother sister
mother sister
mother sister

brother son
brother son
brother son
brother son
brother son
brother son

brother son

daughter
daughter
daughter
daughter
daughter
daughter
daughter

Please indicate if on use the foilowin substances

Tobacco
Alcohol
Recreational drugs

ever

_rarely

Never

_rarely

~ever

_rarely

_Daily (amount)_ _ _ _ _ __
_Daily (amount),_ _ _ _ _ __
_Daily (amount),_ _ _ _ _ __

What m~ications do you take? (Please list each medication and dosage)

. t;ruJN

CJ

~/

-----

I do nol take any medications
}! known
I

... . a

{y,.~

medioation allergios'?' (Please lisr medicatiun and reaction)

J do not FzavP. any known medication allergies

'1188 University Drive• Boise, Idaho 83706 ~ 208.336.8250 • Fax 345.9514 • www.idsporrsrncd.com
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The name to trust in sports medicine.
Please check if you havelhad problems related to the areas indicated•
. .....
YES· NO
YES NO
7•. END.OCRINE.SYST.EM
1. CONS'.l'ITU'.I'IONAL .
a
lsi
Weight change
C
Diabetes
r:J10
Fevers
IJ
Thyroid
problem
'!if
-9'
Cl
M
Sweats
CJ
Honnone treatment
?I
gf
a
Fatigue
Cl
Anabolio steroids
'p;
2. EYES
8. BREAST/GENITAL
a
l:f
Glaucoma
Menopause
Cl
w
a
~
lJ
Masses.
Cataracts
~
Genital
infections
a
lJ
Vision smgezy
~
~
3. EARS, NOSE, THROAT
9. URINARY SYSTEM
ljj!;
a
Urinary tract/bladder infections a
Loss of hearing
Sb
a
Dizziness
C
Kidney
stones
~
cfa'
a
0
Incontinence
Nose bleeding
;ta
~
0
Trouble
urinating
Gum bleeding
0
~
~
a
Prosta~e problems
4. RESl'JRATORY
~
a
Chronic cough
!S2:J
IO.SKIN
CJ
a
9"
Cancers
~
Bronchitis
CJ
Cl
Rashes
Shortness of breath
~
ytJ
11.
NEUROLOGIC
a
Asthma.
~
lljl!1
IJ
CJ
Pneumonia
Stroke
~
[J
Seizures
S. CARDIOVASCULAR
~
Heart attack
Head injury
a
0
~
~
[J
a
Nenre damage
Chest pain/angina
l:i7
~
§if
a
12. PSYCBIATRlC
Heart murmur
a
Depression
Anemia
~llf'
9
a
Anxiety
Transfusions
~
~
Q
Phlebitis or blood clots
13. MUSCULOSKELETAL
~
CJ
ls!..
Osteoarthritis
Rheumatic fever
0
~
Rheumatoid arthritis
Cl
.Q...
6. GASTROINTESTINAL
0
a
Gout
Reflux
~
Other
orthopedic
injury;
a
Hepatitis A
~
a
Blood in stools
,ti
Diarrhea/constlpa.tion
CJ
~
0
Hernia/repair
JB
a
Gall bladder disease
~

-····-----··-·--·

~-'·-·

. . . . . .. .

/11

The information provided i

form is true and complete to the best of my knowledge,

Patient signature

----

Updated (date)

Fnrm riviewed by physician:
..._,_,I

• •

.

[?ate:

1188 UmverSJty Drive• Bolsea Idaho 83706 • 208.33Ci,8250 • Fax .345.9514 • www.1dsponsmed,com
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Name:
,•te:

p..e.x~WlJ-c,O

Idaho Sports Medicine Institute
1188 University
Drive
Boise,
Idaho 83706
(208) 336.S260

I

tf

. . =----~~::..:.::.:,__
Date of lntury:
Chief Complaint;

5-25:.-()0
rtdc.., sl,,w k.ldr,

.
ti,- VV\.,

)

~,,_c(.,,
- . . . . ..... .

}

Symptoms:

Aggravating Factors;

AllevlatJng Factors:

Treatment It> Date (Meds/Provldersl:

1)y-;

fi.--a_~--fw,-..e_ Cli/11) pt!!..~.,,-

LAt,,&> ph~~b

i

Previous Medicar/Surglcal History:

Family HJstorv;
Social 1-tistosy:

Current Medications;
Medication Allergies:
,.

....__,
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Name: · CEDILLO, Peggy
Date:
April 27, 2010
CHIEF COMPLAINT: Right shoulder pain and intennittent right ann numbness.

)

HISTORY QF PRESENT ILLNESS: Peggy is an oth~rwise very active healthy 49year-old male female who has had ahistory ofC7-TI cervical decompression and fusion
by Dr. Little on 11/24/08. She has had long standing right trapezius pain, some which
preceded her surgety and has certainly persisted since then. She had been doing relatively
well, but then started increasing a work out program a couple of mont)ls. She was doing a
. lot of over head activity and she noticed increasing pain in her trapezius and also she
began having right ann numbness in to the hand. The numbness is worse at night and it
wakes her up from sleep fairly often. She has only had mild symptoms of numbness
during the day time. She does feel a little bit uclumsy" with her right hand, but no
specific weakness that she notes, She had ·been doing some physical therapy for her neck
postoperatively with Brela Chow, but this flared up some of her ~eek symptoms. She_ was
advised to slow·down on her therapy at that point. She has not worked with Breta in
recent history since then. She denles any_ left-sided symptoms ofthe trapezius or hand.
Her trapezius pain radiates up the'righl side of the neck into the base of the occiput. She
. - ---" ._ also feels a lot of tension in the right jaw. She takes ?Jl occasional ibuprofen for her
symptoms, but no regular medication. She has not tried any wrist splints or other
regimen to speak of. She denies any prior significant injury to her shoulder. She denies
popping or crepitus. She was recently seen by Dr. Kadyan
EMO testing that was
diagnostic of mild carpal tunnel syndrome on the right. She is here by way of referral
from Dr. Little for evaluation of possible shoulder etiology of her trapezius pain. ·

for

Past medical, social and family history BS well BS medications, allergies and review of
systems w~re documen,ed, !eviewed, signed and ~oted in the chart.
PHYSICAL EXAMINATION: Peggy is well appearing in no acute distress. She walks
with a normal nonpainful gait. She is alert and oriented x3. Her neck has good range of
motion without exacerbation of trapezius pain or ann pain. She-has no significant
palpable tenderness along the cervical spine. She has mild paraspinous muscular
tightness little bit but nonpainful. She points to tenderness over the right trapezius and
down along the medial boarder of the right scapula. She has no significant popping or
crepitus of the shoulder. She has some mild scapular dyskinesis. She lacks about three to
four vertebral levels of internal rotation on the right compared to the left. She has good
full abduction and adduction, but she feels like her right shoulder simply feels tight. She
has excellent strength on rotator cuff testing of empty can test. She has external rotation
against resistance and subscapularis testing, She has no pain with O'Brien's maneuver
with forward tlexion of the shoulder against resistance. She has no tenderness over the
Continued·
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Name: CEDILLO, Peggy
,Date: April 27, 20 IQ- Page 2

bicipital groove anteriorly.· No tenderness over the AC joint. T,here is no popping or
crepitus of the AC joint. She is neurologically intact distaJly to CS-CS testing of strength.
She has good strength on thumb abduction against resistance. She has mildly positive
Tinel's over the carpal tunnel. She has a negative Phalen's test today. Her wrist has full
range of motion. Her left wrist has full range of motion and~ negative Tinel's and
negative Phalen's over tpe carpal tunnel. H~r skin is intact without bruising, redness or
swelling. She is vascularly intact distally. .
.:.
IMPRESSION:
.
.
I. RIGHT SHOULDER TRAPEZIUS PAIN AND RHOMBOID PAIN, LIKELY
SECONDARY TO SCAPULAR DY.SKINESIS-.
2. MILD INTERNAL ROTATI0N DEFICIT RIGHT SHOULDER
3. . CARPAL TUNNEL SYNDROME, RIGHT ARM.

.

)

PLAN: I discussed options with Peggy and her husband today. I do think that it might be
worth trying a cock-'up wrist splint for Peggy to try at night to se~ if this helps with her
night time symptoms from her carpal tunnel. I am not completely convinced that her
. trapezius and rhomboid pain are comipg from carpal tunnel syndrome, although that could
be a possibility: I think ·that this is more likely coming from some poor shoulder
mechanics. I recommended that she wprk wi~ physical therapy formaJly to work on
scapular exercises as well as returning to her neck rehabilitation. I did give her a
p~escrlptiol\ for su~h. I have also called her physical therapist Breta Chow, to discuss. this
with her and left a message as well. We will followup after the next four to six weeks to
see how she is doing with her exercises, but sooner if she is having worsening night
. symptoms or other coµcems. I also did give her a prescription for Voltare~ XR 100 mg ·
one p.o. q.d. #JO with one refill to see if this might help•a little bit with the carpal tunnel .
symptoms. She will follow up as above, but sooner.on a p.r.n. basis.
t

0;;

Scot B. Scheffel, MD
SBS:jmk
cc: Vic Kadyan, MD
Kenneth Little, MD
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Treasure Valley Hospital
8800 W. Emerald Street - Boise, ID 83704- Phone (208) 373-5000 - Fax (208) 373-5113

OPERATIVE REPORT
PATIENT:
MRN:
ADMIT DATE:
DOB:
Acct

I'

Steele, Peggy B

105320
05/22/2012
154588

PREOPERATIVE DIAGNOSES: · 1) Right shoulder partial thickness rotator cuff
tear. 2) Superior labral tear, right shoulder, extending most likely into biceps
tendon.
C

POSTOPERATIVE DIAGNOSES: 1). Partial thickness articular side
supraspinatus cuff tear. 2} Type Ill superior labral tear extending into biceps
anchor. 3) Humeral head and glenoid chondromalacia. 4) Subdeltoid
subacromial bursa! adhesions.
PROCEDURES: 1) Arthroscopy, right shoulder, with extensive debridement of
cuff tear, labral tears, chondromalacia and bursal adhesions. 2) Biceps tendon
tenodesis, right s_houlder. ·
INDICATIONS: This patient is a 51-year-old lady who a.number of years ago, I
performed a cuff ~ecompression on for rotator cuff impingement In the last year
to year and a half or so, she has had progression of right shoulder pain. She has
also undergone cervical fusion for cervical disc disease. Her shoulder pain for
the most part persisted and pointed to the shoulder pathology. Imaging studies
demonstrate probable recurrent superior labral tear, as well as a partial tear of
the articular side of the supraspinatus. Surgical treatment to address those
issues and any other issues of the articular cartilage and rotator cuff were
discussed as an alternative based upon progression of symptoms. I explained to
the patient that my perception of her pathology and the technical aspects of these
procedures, including the potential need for a biceps tendon tenodesis, if her
labral tear extended into the biceps anchor, making that uristable. Surgical risks
of infection, bleeding, neurovascular injury, postop shoulder stiffness, therapy
needs and recovery time was reviewed. Her questions were answered and she
wished to proceed.
'SURGEON: Thomas E. Goodwin; M.D,
FIRST ASSISTANT: Kathryn Colson, PA-C. The first assistant provided critical
assistance during the case with patient and arm positioning and instrumentation
assistance.
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Treasure Valley Hospital·
ilB00 W. Emerald Street- Boise, ID 83704- Phone (208) 373-5000 - Fax (208) 373-5113

OPERATIVE REPORT
PATIENT:
MRN:
ADMIT DATE:

Steele, Peggy B
105320

DOB:

Acct

154588

ANESTHESIA: lnterscalene block and general anesthesia.
OPERATION: After the patient was brought to the preoperative area, an
interscalene block was perfonned. She was taken to the operating room and
placed under general anesthesia and placed in a beach chair position. Her head
was maintained in neutral alignment through the case.
Her right shoulder and upper extremity were prepped with Chiara-Prep and
draped sterilely. The arthroscope was placed in her glenohumeral joint through
the posterior soft spot portal. An anterior portal was made through the rotator
cuff interval.
·
She had an articular side partial cuff tear in the supraspinatus which was
debrided without the need for suture repair. Her subscapularis was intact. She
had fairly widespread grade 2 and early grade 3 chondromalacia of the superior
aspect of her humeral head and the central posterior aspect of her glenoid.
Careful debridement of partially attached fragments of articular cartilage was
perfonned with small motorized Instrumentation. She had labral fraying from
9 o'clock posteriorly up to 2 o'clock anteriorly. This also involved a tear of the
superior labrum thought to be Type Ill which extended into the biceps anchor. I
felt that biceps warranted tenodesis based upon this. Her infraspinatus was
normal: Her inferior labrum was intact
The scope was placed in the subacromial space: A separate lateral working
portal was made. Quite a few bursa! adhesions were identified and carefully
debrided. The bursal side of her cuff, although slightly frayed, was smoothed
down without the need for suture repair. She had an acromioplasty by me a
number of years ago and her acromial shape remained quite flat and I did not
feel any further acromial bone resection was required.
I then made an anterior shoulder incision and the deltopectoral interval was
opened.. A small retaining retractor was inserted to expose the fliceps tendon
sheath which was opened below the bicipital groove. I did an anatomic tenodesis
of the biceps j1,1st below the blcipital groove but above the pectoll\llis major
insertion with an Arthrex 6 x 20 mm bone staple which was inserted and
impacted in a secure manner stabilizing the biceps below the bicipital groove.
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Treasure Valley Hospital
8B00 W. Emerald Street- Boise, ID 83704- Phone (208) 373-5000-Fax (208) 373-5113

OPERATIVE RE
PATIENT:
MRN:
ADMIT DATE: .

Steele, Peggy B
105320

DOB:

Acct:

154588

I then went back into the joint and released the biceps from the upper glenoid
labrum which was subsequently smoothed down with motorized instrumentation
to a stable rim. I then brought the biceps out through the anterior incision, folded
it over the staple and was sewn to itself distally, as well as the upper pectoralis
insertion with two sutures of interrupted horizontal mattress #!J.. FiberWire suture.
A very stable biceps tenodesis was obtained.
lnigation of that wound was performed with antibiotic solution. I closed the
deltopectoral interval with running OVicryl which was also used to close
subcutaneous tissues. All the skin wounds were closed with subcuticular 4-0
Monocryl. Steri-Strips, dressing and an UHra-Sling were applied. The patient
tolerated 1he procedure well and returned to outpatient recovery in stable
condition.
·
ESTIMATED BLOOD LOSS: Minimal
SPONGE ~ND NEEDLE COUNTS: Verified correct.

· ~~.rfn/r2
Thomas Goodwin M.D.

/fJ~

DD/f: 05/22/201211:22:00
TD/f:05/22/1215:56:23 5/22/201215:56:23
JOB/DOC 31122/32358 TG/dg

CC:

E-Code
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THE SHOULDER CLINIC.OF IDAHO

8854 West Emerald Street, S.uite I 02
BoJse, Idaho 83704
208-323-4747

.. ·.

•.

PATIENTt

....

,

... :.·

Steeie.Peggy

DOB:

DATE

0, 20al

_____._....n~1~A~G~N~O=S-B:1.=wll~9~4~J"_2~~~64.0~-~i~is~.0~L=1~~~6~.2===··=·=·=======··=·~·=-·=-==-----NEW PATIENT: Peggy is a 51-year-old, right-hand-dominant lady in the office today
for evaluation of her right shoulder. I actuelly treated Peggy about nine years ago for a
superior labral repair on her right shoulder. She had done well with this apparently up
until a motorcycle. accident and developed increasing shoulder and scapular pain. She
underwent cerv1cal1iis1on m 200S-oyIJi':1;1ff)e:-Slie has now continueef.ro:...,ha=v=c,---------'--parascapular pain as well as right shoulder pain. She describes some popping in her
shoulder as well as night pain. She has had to back off on her weightli:(ling activity as a
result. She has been treated by a physical therapist at Boise State University trying to
gain flexibility' and motion and strength of the right shoulder. An MRI scan: arthrogram
was done of her right shoulder October 2011 demonstrating a nondisplaced superior
labral tear ac; well as tcndonitis in the supraspinatus tendon without disruption of the cuff.
Th·ere is some mild articular surface fraying in the dista] supraspinatus as well. Her
biceps tendon appears intact.
PAST MEDICAL HISTORY: She works as a realtor.1Her family physlcian is Dt.
Weybrich.
MEDICATIONS: Occasional Ambien at night, ibuprofen dejly, and occasional
h.ydrocodone once or twice a wee~ She takes Flexeril as a muscle relaxant.
ALLERGIES: She bas INTOLERANCE TO SULFA and CODEINE.

SOCIAL HCSTORY: She quit smoking in 1998. No history of hepatitis 'C.
REVIEW OF SYSTEMS: History of_posfmenopausal symptoms and some migraine
headache history.
·
PHYSICAL EXAMINATION: VITAL SIGNS: BP 140/85. P 78. Wt 135. Ht 5' 7".
NECK: Reveals well heeled oi,rvical incisions. CHBST: Chest wall nontender.
LUNG$: Clear to auscultation.

.

'

'

MtJSCULOSI{ELBTAL: Her tight_shdulder demonstrates no atrophy or swelling. She
has good ronge of motion but ~th increasing pain with extremes of intemal·end eictemal
rotation and O"Brien's test is positive. Impingement tests are negative, She has some
tendemess ov.er the proximal biceps tendon sheath. Biceps contour is nonnal•

.._)
Cedillo 02375
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November 30,201 I"
Steele, Peggy
fage2
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.

Her rotator cuff strength is in~act. She bas no scapular atrophy pr ~nging ·at this point.
She does liave some parascapular trigger points in the rhomboidll and the Jevator scapular
area.
Radiographs of her shoulder and MRI scan are reviewed.
ASSESSMENT:
I.
Probable recurrent superior ]abral tear of the right shoulder.
2.
Partial thickness right shoulder rotator cuff tear of the suprespinatus.
RECOMMENDATIONS: I have talked with Peggy about this pathology. She had an
MRI scan of];l.er neck and apparently is going to see Dr. Little and folle>wup for:that. !
advised her I tbin1c she does have some primary shouldi:r pathology that ultimately may
well require further surgical inte1vention to include either further 1abra1 repair and ·
possible biceps tenodesis if this tear extends up into her biceps anchor. Debridement or
repair of her rotator cuff may well be required .
.

-)

..

Peggy has bad her questions answered today 8Jld she will see Dr. Little and get his
assessment regarding her neck and then make a decision if she would like t(? proceed with
surgical intervention on her shoulder. J have advised Peggy that certainly some of these
pain areas, especially in the parascapular region, can be combined cervical as well as
shoulder etiology but I think 11he does have some primary shoulder pathology here.

rf/;:1Thomas E.(doodwin, MD
TEO/tst
.
cc:

Kenneth Litt,e, MD

Darin Weyhrlch, MD

J
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·Idaho Sports Medicine lnsthute
J188 University Drive
Boise, ID 83706
(208). 336-8250
Name: CEDILLO, Peggy

FOLLOWUP: Recheck neck and sh9ulder pain..
HISTORY OF PRESENT-ILLNESS: PeggY, unfortunately, p~ not really gotten any
She continues to have
significant right-sided·neck·pain into the right lr?P~ziqs•. This is much worse with heavy
shoulder activity. She has grinding and popping in both shoulders that is nonpainful.
She really feels that a lot her discomfort is coming froni tile shoul4er. · She has some
days when she is feeling very good and other d.ays".when she has a:lot of discomfort that
radiates up t~e side of the nee!< into the occiput·p(?~teriorly. ·Sh~-gets ~ome temporary
relief with message treatment. She denies.any numbness·or paresthesias distally that have
been worsening. She has no weakness distally. ·

.improvement with herexercis~s·through,physjcaJ·t~erapy.

of

PHYSJCAL EXAMINA:rlpN:
Peggy is w~ll appe~ng in no acute distress. She is
slightly emotional discussing_ h~r pain. Her.left.slioulder has fuU-.range of motion without
discomfort, She does·.have soroe crepitus that I think may be cqming from the AC joint,
but this is unclear. She'has excell~nt strength·ap~·no pai~ with rotator.cuff testing. Her
.right shoulder has t\111 rpnge of motion ynth discowfort wit!t-~ll ~bduction. and cross-body
adduction. She has no significant pain currently with forw(lrd'tlcxion of the shoulder
· against resistance. She al.so h~ no. signifipanl'.pain )Yi~ e~p~ can test,.e:,i:t~rnal ro~tion
l3gainst resistance or subscapularis te~ting. She does h~ve crepi.~~ ~aJ I ttiink is coming
from the AC joint but tliis'is not definite: The crepitus itself is nonpainfuJ. She has no
tenderness to palpation over the A~ joint. She has no pain or appreheqsion with
abduction external rotation. She lacks about.three.vertebral levels ofintemal rotation
compared to the left. She is ~eurofogically iqta~t- di.stally to CS-CS t~ti(!g, .She is
vascularly intact.distally. Neck has good.range ofJnotion without exacerbation of
symptoms.

)

RADIOGRAPHIC DATA: Thr~ view oft)Je right shoulder ~hows what Jocks like
some osteolysis and degenerative change of the distal clavicle. Tliere;is ni> change in the
glenohumeral joint and' no other soft tissue or bony abnormality noted, ·
IMPRESSION: PERSISTENCE RIOHT SHOULDER ~ND NEC~ ~AJN,.QUESTION
SECONDARY TO ACROMIOCLAVICULAR JOINT BTJOLOOY VERSUS OTHER
SHOULDER PATHOLOGY,
I

...
,:: .

·PLAN: I dispussed options with Peggy today. Jn light Of the:~hronicity of her symptoms,
· . t~e fact that they are worsened by use ofhenhoulder and·tpe 'findings c;m_her x-rays, J
elected to inject her ACjoini both diagnostically and therapeutically. Under sterile

:?

Continued
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conditiops, I did go ahead and inject the right AC joint-with 1 cc.of.lidocaine and J-1/2 cc
ofJ{enalog. She tolerated-this procedure extremely well. , WJ>uld like to see.how she
does over the next one to two weeks to see if the cortisqne Ii~ iµiy affect on improving
her discom(ort with her shoulde_r and neck. I have asked her. contact me by phone in
.one. week for a report. She·will follow up so.oner if·there is ~Y. ~c~~e wo~ning or other
. coµcerns. If this injectiop ·does not help1 I may 'consider ari·~R-artqrqgram of her right
sJioulder, but hopefully
. we will. get some improvement with·tliis injection.

to

.

.

· .I spent greater than-25 minutes of face-to-fape time.with· Peggy to·qay. More than SO
perceni this time was spent in counseling regarding these options.
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Jeffrey A. Thomson
ELAM & BURKE, P.A.
251 E. Front St., Ste. 300
P.O. Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
jat@elamburke.com
ISB #3380
Attorneys for Farmers Insurance
Company of Idaho

IN THE MATTER OF THE ARBITRATION BETWEEN
PEGGY CEDILLO,
/

Arbitration Case No. 81700-0040

Claimant,
FARMERS INSURANCE COMPANY OF
IDAHO'S WRITTEN CLOSING
ARGUMENT

vs.

FARMERS INSURANCE COMPANY OF
IDAHO,
Respondent.
The single issue to be decided by this arbitration is the amount of payment due under the
underinsured motorist ("UIM") coverage. The parties have agreed that an Interim Award be
issued reflecting a gross award of damages as would be recoverable for bodily injury caused by
Jon Steele's negligence in operating his motorcycle. (Prehearing Order No. 2, p. 2.) After the
issuance of an Interim Award a Final Award will be issued reflecting any setoffs, collateral
source reductions, subrogations or prejudgment interest. Id
To determine the amount of damages to be reflected in the Interim Award, the following
should be considered:
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3.

4.

· 5.

Did the motorcycle accident cause the bodily injuries, need for three
surgeries, lost wages and pain and suffering claimed by Peggy Cedillo
·
(causation)?
Or, were these damages due to Cedillo's preexisting shoulder and.neck
conditions (preexisting conditions)?
Or, were these damages due to events or actions occurring after the
motorcycle accident like exercising, weight training and body sculpting or
because of natural degeneration due to aging (post~accident causes)?
Did Cedillo cause her own loss of wages either by failing to work as a real
estate agent (failure to mitigate)?
Or, were her alleged lost wages caused by factors unrelated to her injuries
from the motorcycle accident like the housing crash, moving from one
broker to another or preempting her time working as a real estate agent
with more demanding, lower paying work (other, unrelated causes)?

While considering these matters, please keep in mind whether the answers to these questions
should come from the subjective, condensed autobiography presented by Cedillo to her treating
doctors, other expert witnesses and at arbitration or should the answers come from the objective
evidence and the unabridged biography as presented by Farmers' witnesses. Did Cedillo's
witnesses have access to all of the relevant evidence or only select parties?

I. CAUSATION
With that framework in mind, let's examine causation. Were all of Cedillo's medical
expenses, the need for three surgeries, her claimed pain and suffering and lost wages caused by
the relatively minor motorcycle accident that occurred on May 25, 2008? Cedillo has the burden
of proviµg that the motorcycle accident caused her injuries and that these injuries resulte4 in her
damages. If she cannot meet this burden, she is not entitled to be paid for the damages she
claims. For instance, if the evidence shows that any of her medical treatment, surgeries, pain and
suffering or lost wages were caused by something other than the motorcycle accident, Cedillo is
not entitled to be paid for these damages.

FARMERS INSURANCE COMPANY OF IDAHO'S WRITTEN CLOSING ARGUMENT- 2
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So what does the evidence show regarding causation? Let's look first at the accident
itself. Mr. Rice paints a picture of a major motorcycle accident; one significant enough to cause
two herniated disks in Cedilla's neck and two tears in her right shoulder. But can we accept Mr.
Rice's opinions?
Recall that he first became involved four years after the accident. He never spoke with
Cedillo. He was unable to locate the site of the accident and did not have access to the
motorcycle before it was repaired. He was unable to testify at what angle the motorcycle hit the
concrete barrier. But the evidence indicates that it was a glancing impact. This is consistent with
the fact that the motorcycle did not fall over but instead was driven away.
Mr. Rice testified to his understanding of the biomechanics ofCedillo's body at the time
of impact. He describes, in essence, what would look like the flailing of a bronco buster's ann one that is forced backwards and upwards so that the hand was above Cedilla's head and the
l

shoulder and back were_twisted around the backrest. He and Mr. Steele emphasized over and
ov~r again the 38,000 foot pounds of energy being transferred through Cedillo's body on impact.
They tried to compare it to 3,700 foot pounds of energy caused by two football players colliding
at full speed. I'll leave it to you to determine on credibility of this testimony. Mr. Rice's
opinions were also based on the assumption that Cedillo's shoulder and elbow struck the barrier.
In fact, Cedillo herself testified only her right hand and hip struck the barrier. One can well

imagine how different th~ biomechanics of her body would be if she struck her shoulder and
elbow rather than her hand and hip. It is for you to decide if Mr. Rice's inaccurate assumptions
undermines his opinions.
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Mr. Rice's opinions c:!-fe also based on the existence ofa backrest. The only photographs
showing the motorcycle after the accident do not show a backrest. Mr. Rice was unaware that
Ms. Cedillo was wearing a backpack at the time of the accident and failed to factor in the
backpack when describing the biomechanics of Cedillo' s body. And, of course, we cannot forget
th.at Mr. Rice's qualifications and credibility have been heavily discredited by the Idaho Supreme

•
Court. Recall, the Court described Mr. Rice's role as an accident reconstructionist in the
following terms.
It is extremely disturbing to this Court that an officer of the law
would present false testimony in any case, especially a murder
case. In this case, however, it is impossible to believe there was
any truth to testimony of Corporal Rice. It is abhorrent to this
Court, as it would be to any other court, that a man can be
sentenced to 25 years for second degree murder based primarily on
the false testimony of a trooper of this state.
Respondent's Ex. 9.
Indeed, do the objective facts support Mr. Rice's opinions? The motorcycle accident was
a low speed, glancing impact. The motorcycle did not fall over. The motorcycle was used to
transport Mr. Steele and Ms. Cedillo away from the accident ~d to Mr. Steele's residenc~.
There was no police, ambulance, EMTs, self-reporting or emergency room visit. No medical
treatment was sought until the next day and even then the only treatment sought and given was
for.scrapes and abrasions to Cedillo's right hand and right hip. There-was no injury (nor impact)
to her shoulder or elbow. Do you recall Peggy Cedillo's mother's testimony that after the
accident Peggy told her mom that everything is fine.
You might recall Dr. Wilson's testimony regarding Mr. Rice's report and whether the
motorcycle accident ca-µsed the herniations and tears. Granted, Dr. Wilson was not disclosed nor
FARMERS INSURANCE COMPANY OF IDAHO'S WRITTEN CLOSING ARGUMENT-4
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was he prepared to give expert testimony regarding the accident but Mr. Steele opened the door
for him to do so by insisting that Dr. Wilson comment upon Mr. Rice's report. Compare Dr.
Wilson's testimony to Mr. Rice's. Dr. Wilson pointed out the fallacy of fixating upon 37,000
foot pounds of pressure .. He testified that an accident of this kind could not have caused the
herniations at two separate levels or the labral slap tear or the rotator cuff tear in her right
shoulder. I would suggest that Cedillo has not proven through Mr. Rice's testimony that the
accident was the cause of her neck herniations or her right shoulder tears.
A.

Claimed Injuries.

1.

Scrapes and Abrasions.

Cedillo was injured in the motorcycle accident. There is no question that she suffered
scrapes and abrasions to her right hand and right hip. Even as to these injuries, however, Cedillo
could have mitigated or avoided them entirely. Had she been wearing motorcycle gloves and
•

motorcycle leathers, these abrasions and scrapes likely would not have occurred or would have
been of far less consequence. Instead, she was wearing a shirt, spandex pants, hiking tennis
shoes, a backpack and no helmet. Nevertheless, Farmers agrees she should be compensated for
.the injuries to her right hand and hip.
2.

Right Shoulder.

There is disagreement in the testimony and medical records whether the motorcycle
accident caused the labral and rotator cuff tears in her right shoulder. For instance, there is
evidence that Cedillo had preexisting right shoulder pathology and that the labral and rotator cuff
tears did not even exist when she first received treatment after the motorcycle accident from Dr.
Price, but were caused by later post-accident events and activities. There is evidence that, at
FARMERS INSURANCE COMPANY OF IDAHO'S WRITTEN CLOSING ARGUMENT- 5
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most, her preexisting shoulder problem was aggravated by the motorcycle accident. For this
aggravation Cedillo is entitled to compensation.
Dr. Mark Williams testified that if the motorcycle accident tore Cedilla's labrum and
rotator cuff in her right shoulder, Dr. Pr_ice' s extremely thorough examination four days after the
accident would have revealed symptoms consistent with these types of injuries. Dr. Williams
testified that there were no symptoms consistent with either a Iabral or rotator cuff tear elicited by
the many tests Dr. Price did on Cedilla's right shoulder. He testified that the tests performed by
Dr. Price would have caused her significant pain in specific areas and would restrict certain types
of movements. Dr. Price's report shows none of these results. It was Dr. Williams' opinion that
the_se conditions did not exist immediately following the motorcycle accident and therefore were
not caused by it. No other witness, medical test or evidence has stated or shows that these tears
were present immediately following the motorcycle accident. Cedillo has failed to meet her
burden of proof showing the motorcycle accident caused these injuries to her right shoulder.
Dr. Williams noted that medical records based on the history-given by Cedillo herself
noted that she had been doing well with respect to her shoulder until January 20 IO when she
began a weight training/exercise regime involving heavy shoulder activities and lots of overheard
activity: Dr. Williams also testified that the injuries repaired in the eventual surgery performed
by Dr. Goodwin were in the superior (front) portion of her shoulder and that superior injuries are
more commonly caused by sports activities and exercise like weight training or other overhead
activity. He testified that a traumatic injury caused by this type of accident would generally be
locate~ in the anterior (back) part of the shoulder.

FARMERS INSURANCE COMPANY OF IDAHO'S WRITTEN CLOSING ARGUMENT- 6
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Based on this information (information that Dr. Goodwin did not have) and coupled with
the fact that Cedillo did not have her shoulder surgery until three days short of the fourth
anniversary of the motorcycle accident, Dr. Williams gave three opinions. First, her preexisting
shoulder pathology was aggravated by the motorcycle accident but returned to pre-accident status
shortly after. Second, to within a reasonable degree of medical certainty, the labral and rotator
cuff tears were not caused by the motorcycle accident and in fact did not even exist until must
later. And lastly, the tears in her right shoulder repaired by Dr. Goodwin were caused by weight
training and other overhead activities, which is consistent with the activities described to Dr.
Scheffel that had caused new pain in January 2010.
But, Dr. Goodwin, Cedillo's shoulder surgeon, testified in direct examination that the
tears in Cedillo's right shoulder were directly and solely caused by the motorcycle accident. We
need to consider the foundation of Dr. Goodwin's opinion and what he said in cross examination.
Dr. Goodwin's opinion is based on Cedillo's subj_ective and condensed, Reader1 s Digest
version of her autobiography. Dr. Goodwin was never given the unabridged version. Instead, he
was purposefully kept in the dark about Cedillo's pre-accident symptoms and treatment and her
post-accident shoulder related activities. Dr. Williams, on the other hand, was given the entire
unabridged biography and had access to a great deal of information not provided to Dr. Goodwin.
As Dr. Wilson testified, Cedillo's treating/expert doctors got a book with whole chapters ripped
out. Because Dr. Goodwin did not have the rest of the story his opinion is less reliable than Dr.
Williams'.
On cross examination Dr. Goodwin testified that when he reached his opinion that the
motorcycle ·accident was the sole and direct cause of the injuries on which he did surgery, he did
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not have his owri 2001-2002 patient file regarding the right shoulder surgery he performed after
Cedillo was rear ended by a drunk.driver going 50 m.p.h. Nor had he seen any other treatment
records up to the date of the motorcycle accident. Other than Dr. Price's post-accident records,
Dr. Goodwin had not seen any treatment records.
When Dr. Goodwin came to his opinion he did not know that Cedillo was being treated
for symptoms consistent with shoulder pathology up until ten days before the motorcycle
accident. Nor had Dr. Goodwin been provided with the post-accident letter from Dr. Price to Dr.
Bates (Exhibit 201 to Dr. Goodwin's deposition and Respondent's Ex. 3) candidly disclosing that
Cedillo's symptoms for which she was being treated before the motorcycle accident had not
completely resolved and describing residuals she still had from her pre-accident conditions. In
addition, when Dr. Goodwin came to his opinion he had not been given Dr. Scheffel's treatment
records showing that Cedillo had been doing well before January 2010 when she began a weight
lifting/exercise regime with a lot of overhead activity which was causing shoulder pain. A
comparison of Dr. Price's original examination ofCedillo's right shoulder immediately
following the motorcycle accident and Dr. Scheffel's examination shows a different type and
location of shoulder pain. Dr. Scheffel also noted that Cedillo was experiencing popping and
grinding _in her right shoulqer by January 2010.
Recall that I provided all of this information to Dr. Goodwin on cross examination.
Then, having access to the book with all of the chapters, Dr. Goodwin could no longer testify, to
within a reasonable degree of medical certainty, that Cedillo's right shoulder was ~symptomatic
on the date of the accident He further testified that he now doubted whether the motorcycle
accident was the sole cause of her shoulder injury and agreed that he might have treated an
FARMERS INSURANCE COMPANY OF IDAHO'S WRITIEN CLOSING ARGUMENT- 8
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aggravation of a preexisting shoulder condition. He also revealed that his post-operative report
confinned there was in fact a preexisting condition to her right shoulder present at the time of her
accident He testified that Cedillo had subdeltoid/subacromial adhesions that were caused by the
2002 drunk driver shoulder injury and surgery. With respect to Cedilla's post-accident medical
treatment, Dr. Goodwin testified that weight training can extend/aggravate or even generate
(cause) a labrum and/or rotator cuff tear. He agreed that it is possible the weight training caused
the labral tear. He also testified that the popping she was experiencing in 2010 can come from a
labral tear and/or a rotator cuff tear.
Ultimately, based on this new information and in cross examination, Dr. Goodwin could
not say, to within a reasonable degree of medical certainty, that the motorcycle accident was the
sole and only cause of the shoulder problems he repaired in surgery four years after the
motorcycle accident.

Dr. Goodwin is an advocate for his patient Peggy Cedillo, and he should be. As any good
attorney does in redirect, Mr. Steele attempted to get Dr. Goodwin to-retum to his original
opinion that the motorcycle accident was the sole cause of the injuries he treated. He was unable
to do so. The best Mr. Steele could do was to get Dr. Goodwin to agree that Dr. Price's opinion
that her pre-accident labral tear and related shoulder surgery was completely resolved and nonsymptomatic supported Dr. Goodwin's original opinion., But that is not the same as returning to
his original opinion.
Farmers is not saying that her pre-accident labral tear and 2002 surgery were not
completely resolved or were still SY;tD-ptomatic. Dr. Price's pre-accident treatment after her 2002
labral tear and rotator cuff impingement but before the motorcycle accident revealed a shoulder
FARMERS INSURANCE-COMPANY OF IDAHO'S WRITTEN CLOSING ARGUMENT-9

001503

0

0

pathology of a different kind. Dr. Price's post-accident exam showed there was no labral tear or
rotator cuff tear. Farmers contends, through Dr. Williams' testimony, that she had a preexisting
shoulder pathology (not a labral or rotator cuff tear) that was aggravated by the motorcycle
accident. Cedillo did not have symptoms consistent with either tear until one and a half years
iater, after she tore her labrum and r~tator cuff by overhead exercise and weight training. The
fact that Dr. Price opined that Ced~o's prior labral tear had completely healed and was nonsymptomatic is irrelevant.
When asked directly, without any preface or false foundation, whether, ''to a reasonable
degree of medical certainty that Peg's injuries in the motorcycle crash were treated by you and in
her surgery of this past year?" Dr. Goodwin did not respond. (Goodwin Depo., p. 63, 11. 11-16.)
A careful review of his testimony indicates that he respected Dr. Price's opinion but did not
ultimately go back to his original opinion. (Id., p. 63, 1. 17 - p. 65, l. 6.) Nor could he. It would
be contrary to the objective evidence that shows she had no symptoms consistent with labral or
rotator cuff tears immediately following the accident, that her shoulder was doing well prior to ·
January 2010, that the onset of shoulder pain was as a result of heavy shoulder activity and lots of
overhead activity, that this type of activity can cause both types of tears, that she did not have
surgery on these injuries until nearly four years after the accident, and Dr. Goodwin's own
testimony that he found a preexisting condition when he operated that was neither a labral nor
rotator cuff tear. The objective evidence shows this preexisting shoulder pathology is the likely
cause of the shoulder pain she had after the accident.
Dr. Williams and even Dr. Goodwin's testimony supports the proposition that Cedillo's
preexisting shoulder pathology was temporariiy aggravated by the motorcycle accident and that

FARMERS INSURANCE COMPANY OF IDAHO'S WRITTEN CLOSIN"G ARGUMENT-10
001504

0

0

her right shoulder treatment and surgery nearly four years later was not solely or even partially
caused by the motorcycle accident An objective review of the objective facts and medical
records support the very real likelihood that the labral and rotator cuff tears w~re caused by postaccident events in 2010, leading to the necessity for shoulder surgery in 2012. Dr. Goodwin did
not ultimately testify that, to within a· reasonable degree of medical certainty, the motorcycle
accident was the sole cause of her injuries. Nor did he apportion those injuries between the ,_
preexisting condition that he found in surgery and those caused by th~ accident.
On the other hand, Dr. Williams, who had the whole book, has apportioned part of her
injuries and treatment to the motorcycle accident as an aggravation of a preexisting shoulder
pathology but has testified, consistent with the objective evidence, that the motorcycle accident
did not cause the labral or rotator cuff tears and therefore the treatment and surgery she received
for those are not related to the motorcycle accident.
Cedillo is entitled to be compensated for her right shoulder treatment by Dr. Price until
August of2008 when she reached pre-accident status. She has not met her burden of proof that
the right shoulder injuries treated in 2010 or the surgery in 2012 were caused by the motorcycle
accident.
3.

C7-Tl Neck Surgery.

Ms. Cedillo had her first surgery following the motorcycle accident on her neck at C7-Tl
on November 24, 2008. Dr. Wilson subsequently conducted her first IME on Cedillo. Upon
conclusion of his examination, Dr. Wilson opined that the motorcycle accident aggravated a
preexisting condition at the C7-Tl level. This was based on treatment for CS radiculopathy (the
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result of a_ herniated disk at C7-Tl) prior to the motorcycle accident, and symptoms before the
accident similar to those after the accident.
Dr. Kenneth Little, the doctor who preformed the C7-Tl surgery, agrees that Cedillo had
a preexisting, degenerative disk condition at C7-Tl level. Recall, on cross examination, Dr.
Little t~stified that he too had not been provided any of Cedillo' s pre-accident medical records
and that his understanding of her symptoms was based on her oral history. However, once
presented with that information, he testified that where a person has symptoms that are
substantially similar preceding the trauma, it would be reasonable to conclude that the accident
aggravated it and that it would be difficult to say that the accident was solely responsible.
With the parties' agreement that there was a preexisting condition at C7-Tl, the burden of
proof shifts to apportioning between the preexisting condition and the accident. Dr. Little was
unable to make any such apportionment, in large part because he had been kept in the dark about
Cedillo' s pre-accident medical co1_1dition. Dr. Wilson, however, who had been provided with
that information, was able to make an apportionment. He apportioned one half of Cedillo' s
treatment and surgery to the accident; apportioning the other half to her preexisting condition.
The relevant Idaho Jury Instruction on apportionment states as follows:
A person who has a preexisting condition or disability is

entitled to recover damages for the aggravation of such preexisting
condition, if any, that is proximately caused by the occurrence.
The person is not entitled to recover damages for the pre-existing
condition or disability itself.
If you find that before the occurrence causing the injuries in
this case the plaintiff had a preexisting bodily condition or
disability, and further find that because of the new occurrence in
this case the preexisting condition or disability was aggravated,
then you should consider the aggravation of the condition or
disability in fixing the damages in this case. You should not
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consider any condition or disability that existed prior to the
occurrence, or any aggravation of such condition that was not
caused or contributed to by reason of this occurrence.
You are to apportion, if possible, between the condition or
disability prior to this occurrence and the condition or disability
caused by this occurrence, and assess liability accordingly. If no
apportionment can reasonably be made by you, th~n the defendant
is liable for the entire damage.
IJDI 9.02.
Based on the IDil and agreement between the parties that Cedillo had a preexisting
condition that was aggravated by the motorcycle accident and further based on the undisputed
apportionment made by Dr. Wilson, Fanners agrees that Cedillo should be compensated for 50%
of her C7_-Tl neck related treatment received from the date of the motorcycle accident (May 25,
2008) through the date of her first surgery (November 24, 2008); 50% of the cost of her C7-Tl
surgery; and 50% of the neck related post-surgery treatment and physical therapy she received.
4

C5-C6 Neck Surgery.

Cedillo did not have surgery on her neck at the C5-C6 level until February 15, 2012, a
little more than three and a half years after the motorcycle accident. Once again, Dr. Wilson and
Dr. Little are in agreement. Both doctors agree that she had discogenic spondylosis at C5-C6
dating back to 2000. Both doctors agree that she did not have a herniated disk at C5-C6 but was
instead treated and had surgery for symptoms arising out of this preexisting spondylosis. Both
doctors also agree that the symptoms and the condition of her C5-C6 spondylosis at the time of
surgery are consistent with the natural progression of her preexisting spondylosis. In other·
words, if there had been no motorcycle accident in 2008 the condition for which she received
surgery in 2012 is consistent with the natural progression of her spondylosis.
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Dr. Little also testified that Cedillo had preexisting spondylosis condition. Once he
received information he had not been provided previously, including the May 29, 2008 letter
from Dr. Price to Dr. Bates (Respondent's Ex. 3), br. Little then testified that she was not
asymptomatic as he had been told but was in fact symptomatic prior to the motorcycle accident.
Dr. Little also testified that the findings on the 2008 MRI taken a few months after the
motorcycle accident were consistent with a longer standing degenerative process at the C5-C6
level. He further testified that his operative findings in 2012 were consistent with a long
standing preexisting C5-C6 spondylosis. Dr. Little testified that, after reviewing the :MR.Is, the
changes to her spondylosis that evolved through 2011 could have led to symptoms that required
surgery even if she had not had an accident.
Nevertheless, Dr. Little testified that, while not the sole cause, the motorcycle accident ·
was an aggravation of the preexisting injury. However, Dr. Little based his opinion on Cedillo's

history that she was asymptomatic prior to the motorcycle accident and a summary by Dr. Price
indicating that Cedillo's previous injuries had been completely resolved and she was
asymptomatic as of the date of the motorcycle accident in May of 2008. The accuracy and
credibility of Dr. Price's "summary" is up to you, as the fact finder, to determine. I would simply
ask that special attention be given to Dr. Price's letter to Dr. Bates dated four days after the
accident describing that Cedillo was still in fact symptomatic at the time of the accident.
Based on the testimony and agreements between Dr. Wilson and Dr. Little, and further
based on the objective evidence, Farmers urges you to find that the treatment and surgery of the
C5-C6 level was not caused by the motorcycle accident but was instead the natural progression of
a preexisting condition.

FARMERS INSURANCE COMPANY OF IDAHO'S \VRIITEN CLOSING ARGUMENT- 15
001508

Pde~ Chi~opractic Center ·
9508 Fairview Ave.
Boise Idaho 83704
Phone: (208)'323-1313 Fax: (208) 323-1386

September 10, 2008
RE:

Patient:

Acct#:

Peggy Cedillo
320907

This patientpresented to my office on September 10, 2008 for continumg evaluation and
treatment of her neck, back, and shoulder pains ·related to a motorcycle accident. In presenting to
the office, we received reports on the MRI which shows the patient to have a disk pro1J.'usion at
C7-T-1. This is certainly cause for the patient to have right-sided cervicothoracfo pain ex.tending
into the light scapula a,n.d out to the right shoulder. Her shoulder is still showing restriction in
the superior and posterior aspects of circumduction and at the endpoint of abduction on the right.
This is painful restriction that we cannot force tm:ough. Internal rotation on the light is ·
decreased. approximately 20% in compru.i~on to the left. The right scapula is hypomobile in
comparison to the left. The foraminal compression testing produces intense pains in the right
cervicotb.oracic region, into the right scapula,
out to tlie right shottlder. The patient is in
.tears today, as she is continuing to have painful episodes with this. She has made arrangements
to see Dr. Howard King who is an orthopedic spine specialist and I believe the appointment is
scheduled for two weeks from now. The patiynt has spasming tbro11gh the trap~us ridge and
levator scapulae muscles, extending downward into the rhomboid m1tscles, and upward through
the splenius muscles, and into the suboccipital region. The pati.enfs mobility in the cervical
spine is decreased to the right side by abo11.t 20% and cannot be forced tbrougl1. Her lateral
fl.exion to .the right i~ decreased a similar amount and to the left about 1/3 with sharp pulling and
pinching pains tbrough_the right side in the cervicothoracic region. She still has weakness in her
triceps muscle on the right side and mtator cuff and deltoid muscle strength weakness and pain.
I spent extensive time today evaluating the patient and talking with her about the :MRI :findings,
and the point of her .injmy in the right shoulder and her disk. I explained to her where the pain
racliat~ to and explained different options that she has which CE!ll in.elude epidt1tal injections.
.further imaging on the right shoulder. I am suspecting that the patient
surgical intervention.
may have a la'brum tear in her right shoulder or at least there appears to be some type of intern.al
derangement in the shm.tlder that is causing her t~ have some painful restticted motion in a small
range in her superior and poste:dor aspects of cirouµiduction and on. abduction, as well as ~temal
rotation. At this point, we will have the patient continue with her home tracti.on and today we
achieved·some relief through adjustments, but we did not work with. therapy protocols on her
today. The patient still continues to have low back problems and some sacroiliac joint
dysfunction) but that is not her major concern and·focus at this time. I am also concerned that
she may have some pectoralis major and biceps inJury, along with the rotator cuff muscle group,
but th.ere appears to be some internal derangement in the shoulder on. the 1ight. I will.be
discussing this with Dr. Bates by the pho~e.
·
·

and

and

I wish to verify that in my work with this patient we spent approximately 20 minutes today in
reviewing· her :MRI test results, reassessmg the patient's statns. planmp.g some direction that can
be taken in her rehabilitation, and explaining the :findings.
Dav.id N Price, D.C., D.A.B.C.O.
DNP/jcl/DIC.506 ·
DICTATED BUT NOT READ·
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Price Chiropractic Center .
9508 Fairview Ave.
Boise Idaho 83704
Phone: (208) 323-1313 Fax: (208) 323-1386

September 13, 2008

RE:

Patient:
Acct#:

Peggy Cedillo
320901

This patient presented to my office on September 13, 2008 for-continuing evaluation and
treatment of her back and neck and should~r pains. In presenting to the office, the patient has an
'~intense', headache today.· She feels like it is difficult for her to open her eyes. We decided to do
cross channeling ac'npuncture for the headache to try bring her some relief. In doing· so, I did
electro acupuncture and the patient had over 50% relief of her headache after the procedure
today. She was able to-open her eyes comfortably and was doing st1bstantially better. We will
follow up with her on Monday. The headache was in the occipital and frontal regions and
retro orbital.

to

David N Pl'ice, D.C., D.A.B.C.O.
DNP/jd/DIC.506

DICTATED BUT NOT READ
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001510
Cedillo 02053

Price Cbil'opractic Center
9508 F-airview Ave.
Boise Idaho 83704
Phone: (208) 323-1313 Fax: (208) 323-1386

September 23, 2008

RE:

Patient':
Acct#:

Peggy Cedillo
320901

This-patient presented to my office on September 23, 2008 for massage therapy that was done for
one hour along with modality therapy. This was applied primarily to the right and left cervical,
right and left thoraoio, right and left lumbar, and right and left shoulders. The patient is
improving, and is waiting on a oonsultation with Dr. King regarding her exercises. It was noted
during the massage that the patient's right scalenes are tight and tender, with spasming reactivity.
The medial-scapula muscle on the right is also tight, and the patient's parathoracic, parace1'Vical,
and paralumbar muscles still show tightness and tenderness through the entire range. Overall,
.the patient is improving; and she will followed up with later on this week by Dr. Price.

be

David N. Price D.C., D.A.B.C.O.
Alan R. Barnes D.C. (Associate of Dr: Price)
ARB/ss/DIC.507

DICTATED BUT NOT READ

001511
Cedillo 02054

,..

__

Price Chiropractic Center
9508 Fairview Ave.
Boise Idaho 83704
Phone: (208) 323-1313 Fax: (208) 323-13 86

Septembei 30, 2008
RE:

Patient:

· Acct#:

·Peggy Cedillo

320901

This- patient presented to my office on September 30, 2008 for massage therapy that was done for
one hoUl' along with modality therapy. This was applie~ primarily to the light and left cervical,
right and left thoracic, right and left lumbar, and shoulders. The patient is compliant with our
exercises. It was noted during the massage that the pati.ent is tight in the C1-C7 region, with
some scar tissue formation in the musculature. The left and right trapezius ridges are sensitive,
but this appears to be domfuant on the rfght side. Overall the patient is showing good
improvement, and we will follow up with her later on this week.
David N. Price D.C., D.A.B.C.O.
Alan R. Barnes D.C. (Associate of Dr. Price)
ARB/ss/DIC.507

DICTATED BUT NOT READ

001512
Cedillo 02055

Price Chiropractic Center
9508 Fairview Ave.
Boise Idaho 83704
Phone: (208)323-1313 Fax: (208) 323-1386

October 14> 2008

RE:

Patient:
Acct#:

Peggy Cedillo
320901

This patient presented to my office on October 14, 2008 for massage therapy that was done for
one hour along with modality therapy. This was applied primarily lo the right and left cervical, ·
l'ight and left thoracic, and 1ight and left shoulders. It was noted during the massage that "fl:lere is
tensio11 in the left cervii;:al region and there is bilateral tlglitness in the trapezius musculatures.
The 1ight and left cervical region shows right and left pain upon palpation. Overall, this patient
has shown some improvements, and we will follow up with her next week.
David N. Price D.C., D.A.B.C.0.
Alan R. Barnes D.C. (Associate of Dr. P1'ice)

ARB/ss/DIC.509 .
DICTATED BUT NOT READ

001513
Cedillo 02056

Price Chiropractic Center
9508 Fairview Ave.
Boise Idaho &3704
Phone: {208) 323-1313 Fax: (208) 323-1386

October 23, 2008
RE:

Patient:
Acct#:

Peggy Cedillo
320901

This patient presented to my office on October 23, 2008 for massage therapy that was done for
one hour along with modality therapy. This was applied primarily to tq.e right and left cervical,
right and-left thoracic, right and left lumbar, and right and left shoulders. The patient i~ showing
good improve~ts and is compliant with her exercises. It was noted during the massage that
the tjght trapezius and distal scapulae muscula:tm:e is still tight, and there is pail in the lower ·
cervical spine. There is still significant scar tissue in the trapezius musculature. Overall, the
patient is showing good improvements, and we will follow up with her next week.
David N. Price D.C., D.AB.C.O.
Alan.R. Barnes D.C. (Associate of Dr. Price)
ARB/ss/DIC.510

DICTATED BUT NOT READ

001514
Cedillo 02057

Price Chiropractic Center
9508 Fairview Ave.·
Boise Idaho 83704
Phone: (208) 323-1313 Fax: (208) 323-1386

November 6, 2008·
RE:

Patient:

Acct#:

Peggy Cedillo
320901

This patient presented·to my office on November 6, 2008 for massage therapy -that was done for
one hour, along with modality therapy. It was appUed to the right and left paracet'Vical
musculature in the mid back area through the scapulae and into the 1igb.t shoulder. The patient's
cervical mobility has improved a littl~. Her right scap1tla mobility has improved. Het
circ11mduction of the shoulder· and abducti.on·of the shoulder~ doing better but is still painful. I
think the patient will end up having sUl'gery in her ce1vical spine. She had some improvement
with. the epidural injection, but seemed to have reaction in which she had a "drooping" of her
face on the right side. This is certainly a concern. The-patient's spasming in the trapezius ridge
and levator scapulae muscles is still substantial down through the rhomboid muscle and in her
suboccipital region. We will follow up with the pati6nt on Monday now.

a.

David N Piice, D.C., D.A.B.C.O.
DNP/jd/DIC.511

DICTAT]W BUT NOT READ

001515
Cedillo 02058

Price Chiropractic Center ·
9508 Fahview Ave.
Boise Idaho 83704
Phone: (208) 323-1313 Fax: (208) 323-1386

November 13, 2008

RE:

Patient:
Acct#:

Peggy Cedillo
320901

This patient presented to my office on November 13, 2008 for massage therapy. This was done
for one hour, ·along with modality. therapy, and applied to the right and left parace1·vical
musculature in the mid back area through the scapula·and into the right shoulder. The patient has
been having significant difficulty with. this and so we have been focusing heavily on the shoulder
which is an·area that we can work with rehabilitation oil. We are wai~g for the outcome of her
appointment with the stlt'geon this week for the cervical region, and I think the patient will need
surgical intervention, but we are trying to keep her functional as far as work over these few
weeks until that can occur because of the intense pain the patient has been having. Her right
scapula mobility is still decreased, but is improved over last week. Her circumdt~ction of the
right shotilder has eased a little, as well as abduction. The patient's cervical mobility to the· right
is still.pain:fol and restricted, and she is having substantial spasming through the trapezius 1idge,
levator scapulae, and rhomboid muscles, and eyen into the pectoral.is major attachments at the
clavicle. At this point, we will try and follow up with the patient later this week with some
treatment, perhaps on Saturday if her schedule allows, and then the first pmi of next week.
David N Price, D.C., D.A.B.C.O.
DNP/)cl/DIC.512
DICTATED BUT.NOT READ

001516
Cedillo 02059

Price Chiropractic Center
9508 Fafrview Ave.
Boise Idaho 83704 ·
Phone: (208) 323-1313 Fax: (208) 323~13 86

November 20, 2008

RE:

Patient:
Acct#~

Peggy-Cedillo
320901 .

t1us patient presented to my office on November 20, 2008 for massage therapy that was don,_e for
one hou;r, along with modality therapy. It was applied to the right ~d left paracervical
musculature in. the mid back area through the scapulae, and into the shoulde# and dominant
focus was inade onto the right side.· The patient has maiked decreased-rotation ofthe cervic~
spine to the right s~de. She is hav.ing radiating pain into the shoulder, upper extremity> and in the
superior medial scapula. We are trying to get her at least so that she can sleep, and she will be
having ,surgery next week. We may follow up with this patient again later this week depending
on how she is doing.
David N Price, ·n.c., D,A.B.c.q.
DNP/jd/DIC.512

DICTATED BUT NOT READ

•· =. ;":.·l:·:..

001517
Cedillo 02060

;price Chiropractic Center
9508 Fahview Ave.
Boise Idaho 83704
?hone: (208) 323-1313 Fax:_ (208) 323-1386

December 11, 2008

RE:

Patient:
Acctf#:

Peggy Cedillo

320.901

This patient presented to my office on December ll, 2008 for ·massage therapy th.at was done for
one hom· along with modality therapy. TI!is was applied primru.ily to the right and left cervical,
light and left thoracic, and right and left tum.bar, and right and left shoulder regions. It was noted
during the massage that there is tension bilaterally in the cervical paraspinal musculature, and
also in the trapezi.us3 with some pain in the trapezius musculature, Overall though, she is
improving, -and we will follow up with her next week..
David N. Price D.C., D.A.B.C.O.
Alan R. Barn~s D.C. (Associate of Dr. Price)
ARB/ss/DIC.514

DICTATED BUT NOT READ

001518
Cedillo 02061

PRICE CIDROJ;)RACTIC CENTER CUTn.
DAVJD·N.·PRICE,

DC, DABCO~ FIAMA

Dlplomate American Board of Chiropractic Orthopedists
IAM4 Certi(led inAcupunoture

~~e~
cu1:.fr~c#
ti(¥~·

May29.,2008

Dr. Jam.es Bates
2Q20 S. Eagle Rd.
Meridian, ID 83642
RE:

Patient:
·Accti#:

9608 Fairview Ave,, Boise ID 83704
(208) 823-1313 :Fu: 323·13B6

Peggy Cedillo
320901

Dear Dr. Bates:
I have enclosed a copy of my dictation on this patient for yom· review and records, You
will be seeing her Friday morning (tomorrow) for ev~ua1ion and treatment of her injuries
sustained in a motorcycle accident that occur.red on Sunday. The patient was a passenger
on a motorcycle that.was s1ruck a cement retaining wall. It impacted her hand and hip
into thew~ causing a scrape with abrasions and then threw her shoulder backwards and
'twisted her back and further hyperextended it over the back support of the motorcycle.
This patien~ has a prior history of cervical disc involvement and her x-rays show
moderate discogenic spondylosis at the CS-6-7 levels. I had recently seen her because of
her disk and she was last in my office on the date of May 15, 2008. At that time the
patient was almost resolved and 011 her own. She was doing home traction and was
essentially pain free in the cetY.i.cothoracic region, wi~ some residual tightness in the
trapezius ridge and leva.tor scapula muscles and some intermittent radiation in the
superior and medial scapulae. I am particularly concerned about the patient's right
shoulder and her developing posttraumatic impingement syndrome. I think she has a
spram/strain.injury in the rotator cuff area. Also,1 am concerned about the flare up in the
right upper extremity•. I am wondering if she might be aided through a Medrol dosepak:,
blit certainly defer that judgment to you. Furth.er, she has some injury in her low back
and suggestion of early stage pirifo:cmis involvement I would like to work with you in
behalf ofthis patient as a ''team", and am open to any input or directives you might have.
Thank you for getting tbis patient in promptly. I appreciate your he~p.

Sincerely,

DavidNPrice, D.C., D.A.B.C.O.
DNP/kb/pc

• Certlfted Industrial Chiropractic Consultant • Auto/Personal lajury Tl"eatment/Evaluation
·
a,occupational IQ.juries
001519

Cedillo 02062

v

PRICE CHI~OPltAC'rlC CENT.ER CHTD.
DAVI~ N. P.~E, DO, DABCO, 11'~Dlplornate American Boar-d oJ Chiropractic Orthopedists
IAMA Certified in-Acupuncture·

9508 Falrriow .Ave,i Boise ID 8S704

12os1 a2a-1a1a

F1111

s2a-1asa

J1.me 30, 2008
Dr. Jam.es Bates
2020 s~ Eagle Rd.
Merldi~ ID 83642.
RB:

Patient:
Acct#:

· Peggy Cedillo
320901

Dear Dr. Bates:
This patient seems to be improving again. She is still sore/.restricted in the right shoulder
and has rndi&ting pain in to the l'ight superior medial scapula, and she is weak il1 the right
upper extremity. The prednison.e seems have helped her a gl'eat deal. Hm· hand lias . .
healed enolJgh that she oan fffip. and so I will start her on gentle thera-bands over the next
week, and I have ~oved her into cervical ti·action at l)ome, Do you feel hm· shoulder
would be-aided-by an injection? How do you feel the trapezi1.1s ridge and levator scapula
. areas would respond to trigger point injections?
I had not seen Peggy for abot1t two we~ks but as she has retumed now, I think we can get
moving on her Tebabilltation, Thank you ·for yolll.' great help with her. I am open to yottr
input/directives.

to

Si11cerely,

Dr, David N. Price, D.C., D.A.B.C.O.
DNP/~t/pc

• Certified lndustrlal Chiropractic Oonsul-tant • "A-q.to/Personal Injury T.teatm:en:t/Ev-alul\tion
• ·Occupational h\furles ·
001520

Cedillo 02063

PRICE CHIRO·PRAOTIC CENTER CHTD.
DAVID N. PRICE, »c. DAB'CO, FlAMA

Dip!omate American Baar-d of Chfropractta OrtMpedists
lAMA Certflied fn Acupuncture
.

9608 Falrvli,w Ave,, Bolso JDt83'104
(208) 323·1313 Fax: 32 1386
'

July 8, 2008
Dr. James Bates
2020 S.EagleRd
Meridian, ID 83642
RE:

P~ti.ent:

Acct#:

Peggy Cedillo
320901

Dear Dr. Bates:
This patient is continuing to do better. It>s a bit of a slow process, but that is'to be
expected, given the intensity of her initial pain, and the shoulder involvement. She seems
to have responded well to the injections you performed. There was initial soreness the
next couple of days, especially as we did the massage work on the 1ight shoulder,
trap/levator area& and into the right scapula. Sh~ is beginning to progress on exercises,
and her endurance is improving. S~e is still show~g limitation at the right shoulder in
the upper portion of circillllduction and at the top of abduction. Althougli .this has
improved, I ij.til concerned about this and the limitation in btinging the shoulder back.in'a
scapula retraction ·type of movement on the right. Do you feel an injection of the
shoulder would be helpful? One other area of ~oncern is in the upper cervical region especially on the right. The low back is still sore but progressing. I plan to push forward
·on the exercises thls week, She was so sore fro!ll the injection and massage after
'I'qesday that we. did not pursue work in this iegard later in the week. ·
I appreciate yo1.u"help with Peggy and am open to yo1.U: input/directlves.
Sincerely,

Di·. David N, Prlce, D.C., D.A.B.C.O.

DNP/jt/pc

• Certified :hutustdal Ohlropraa-tic Consultant • :Aut<1/.Personal Injury Trettmottt/Bvaluatlon
··
• Oceupatloaal Injuries
001521
Cedillo 02064

PRICE GHIROPRAC'fIC CENTER CHTD.
· · DAVID N. PRICE,

:i/

DC, DABCO. FW\IA

D{plomate American Board of Ohiropractfc Orthopedists
1AMA Cert1fled i11.A.cupuneture ·

,.

9508 Fairview Ave., Boise m 83704
(20BJ a2s-1s1s Fo:it: 323-1386

~~~
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July 14, 2008

Dr. James Bates
2020 S. Eagle Rd.
Meridian, ID 83642
RE:

Pa1ient

Peggy Cedillo

Acct#:

320901

Dear Dr. Bates:
This patient is having piriformis based sciatic issues 01;1 walking.. Addi'j:ionally, her
trapezius ridges and sub-occiptal muscles have knotted trigger points. 1 am working with
her on exercises and she i$ doing home traction. Overall she is improved, but I tbink ,
some ftJrther injection would help; ifyou do inject her, we will try to have the massage
on Tuesday or Wednesday, depending on what you desire. Thank you. ·
Sincei:~ly,

David N. Price D.C., D.A.B.C.O.
DNP/ss/pc

• Certified Industrial Chb:opraotlc Consultant • Auto/Personal Injury Treatment/Evaluation
• Occupati!)nal Injuries
001522

Cedillo 02065

!

PRICE CHIROPRACTIC CENTER CHTD.
DAVID. N. PRICE,

/

DC, l)ABCO~ FJ:Al\lA.

Dljllomate American Board of Chfropracitie Orthopedists
JAMA Certified in Acupuncture

9508 Fahvlew Ave., Boise ID 83704
(208) 32!H313 Fax: 323•1386

J~y 17,2008

Dr. James Bates
2020 S. Eagle Rd.
Meridian, ID 83642

RE:

Patient:
A,cct/k

Peggy Cedillo
320901

Dem; Dr. Bates:

.

I wanted to update you on the status ofthis ofPeggy. She contacted my office on
W~esday and canceled her appointment that we had set up here, indicating that she was
too sore from the injection to be "touched." She has not contacted our office since then
and so I am not certain 'wha:ther plans are. I had planned on having he1· do a massage
therapy session to try and work through some of the deep muscular involvement. She has
had somewhat of a difficult time in followup the last couple ofweeks; I hope to get her
on track again so that she can be working on her home cervical 1:raction~ we can get her
onto some deep muscle work, I get her into some good exercises and also progress with
adjustive procedures. I am not certain when she will follow up~ but when she does, I will
talk with het about this, and would~ hope that when you ta1k ·witb.her
would also be
able tQ emphasize that she ·needs to stay focused on this or we will. not make the prog~ess
that we need to.

yon

I appreciate your help on tbis.
Sincerely,

David N. Price D.C., D.A.B.C.O.
. !

DNP/ss/po

• Ceriified Industrial Chiropraetio Consultant • Auto/Personal Injury Treatmcnt/Eviuuation

• Occupation~ Injuries

001523

Cedillo 02066

PRICE CHIROPRACTIC CENTER CiITD.
DAVID. N. PRICE,

DC, DABCO, FIAMA

lJiplomate American Board. of Chfropractic Orthopedists
· IAMA. Certtlied i11Acapµneture
July 25, 2008

9ii08 F.tifrvjew Ave,, Boise JD B3704
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Dr. James Bates
2020 S. ~gle Rd.
Meridian, IQ 83642
RE:

/

Patiep.t:

Peggy Cedillo

Acct#:

320901

Dear Dr. Bates:
I wanted to update you on the status of Peggy. She just:returned.io my office on
July 24, 2008 for continuing evaluation of her injuries related to a recent .inotorcycle·
accident.

In presenting to the office~ as indicated in a prior letter, the patient had quite a flare up
after the injection,, but th.en itsettled down tremendously and I believe she saw you
yesterday and her pmn was reinarkahly improved. However, as she comes in this
morning (this is the fust time I have seen her since the injection) the patient indicates that ·
she awakened with-her pain ''.killing me" again.· I am. not ceratin wh.y this CID;lllged course
so much some yesterday except that it could be sleeping positions or just simply some of
the pain relief related to the iajeotionhad calmed down. I wol'lced with the patient to try
to get this settled down somewhat we had some :improved mobility after treatment today,
I have her doing the massage ~erapy session ~omorrow, and that should certainly_ help. .
I will then follow11P with h~r on Monday and see ifwe can get her going :into some
active exercises to 1ly and get this settled down on a more stable basis and also consider
some of the Qua Sha techniques to decrease some ofthe· trigger point reactivity in the
region if the patient is not too sore for me to approach that. However, I think it will qe
best to wait on the patient until after she returns from her trip out oftown. After she had
such a reaction to the injection, I run concemed that she woul4have similar '11are up"
after the Qua Sha and I would not want to do this and tlien send her on a long drive. This
patient will be seeing you a week from tomorrow~ and at that point, I will try and judge
what to do beyond that point depending on what your decisions are.

,

I appreciate worldng with you in behalf ofPeggy and am certainly open to any input or
directives you ~ght have. Again, thank you for your help with this patient.
. Sincerely,

David N Price, D.C., D.A.B.C.O.
DNP/jd/pc
• Cerilfied Industrial Chiropractic Consultant •Auto/Personal-Injury Treatment/Evaluation

• Occupational Injuries

001524

Cedillo 02067

PRICE CHIROPRACTIC CENTER CHTD.
DAVID.N.PIUO~.~C,DABCO,FIAMA
91108 Flilrvtew Ava,, Jlo!aa ~ 83704
(208) 323-1319 Fax: a2a-1aeG

D~lomate American Board of Chlropractic Orthopedists

JAMA Certfjied 111 Acupuncture

August28,2008

µ~

Dr. James Bates
2020 S. Eagle Rd.
Mericli~ ID 83642

.

. RE:

~

r~/08

Peggy Cedillo
320901

Patient:
Acct#:

Dear Dr, Bates:
This patient has returned back from being out of town. I have not seen her for a couple of
weeks. She indicates th~t she has been steadily "going downhill" over this timeframe.
Apparently she is having significant pain in her right medial border of the scapulae in the
mid~to~lower portion, and also in the ;right superior/lateral/anterior shoulder. The
cervicoth~racic region itself .seems to have some improvement sinpe you gave her the
injections on August 15, 2008. The patient was in tears as I saw her today because of the
intensity of her pain. I think it is .a combination of¢.e pain, probably dif!iculty sleeping,
and frustration from ~e ongoing difficulties she has had.

The patient seems to have significant rotator cuff tendonitis. There is a great deal of
palpatory pain over th~ insertion point of the common tendo:ii of the rotator cuff muscle
group and also the in$erti.on point ofthe pectoralis major, ~d this goes down.into the
biceps tendon ins~rtion on the right side. The 1ight scapula is hypomobile and the patient
seems to have significant muscular spas.ming along the rhomboid muscle on the .right side
and the adjacent erector spinae muscles ofthe spine. There is knotted trigger point
· · reactivity in this area as well. The radiation into the superior-medial scapulae is still a
concern. but is not as much of a problem, right now as these other two areas. I still think
she has an underlying disk etiology to her radiation into the ·superior-medial scapula and I
have encouraged her to work with the cervical traction to try and help that
.

'

I am wondering if this patient would be aided by consideration of injection into the right
shoulder; what are yom1b.oughts? Do you feel she would be helped by lajections into the
muscles on the medial-inferiox border ofthe scapulae? I .am certainly opim to your input
and directives. AB she is retumed to town now, I would be more than willing to move her
into more aggressive exercise rehabilitation, focus on tr~Oll,, and help bring her
along if she stays in town over these next few weeks. Thank you fox your assistance with
this patient and for getting her in more quickly than you had originally planned.

,

the

Smcerely,

DavidN. Price D.C., D.A.B.C.O.

DNP/ss/pc

• Certified Industdal Cbtropractic CODsoltant • Auto/Personal Injury Treatment/E-valuation
001525
• Oncupational Injuries
·
Cedillo 02068

PRICE CHmOPRACTIC CENTER ClITn. .
DAVID N. PRICE,

./

DC, DABCO, FJAMA.'

. Diplomate .American Board. oj Chiropractic Orthopedists
.LWA Certifred i11Amtpuncture

9608 Fiikview Ave., Boise JD 88704
(208) s2s-i.s1s FM: 323·1386
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September 4. 2008

Dr. Jam.es Bates
2020 S. Eagle Rd.
Meridian, ID 83642

RE:

Patient;
Acctif.:

Peggy Cedillo
320901

Dear Dr. Bates:
This patient's shoulder is showing better mobility, and so is the right scapula. But she
still bas a deep aching mid right scapula pain. Do you feel she could have a disk and
radiculitis? Or do you feel it is just myo-ligamentous? I sure appreciate your help.
Sincerely,

David N. Price D.C., D.A.B.C.O.
. DNP/ss/pc

·• Certified Industrial Chiropractic Consultant • Auto/Personal Injury Treatment/Evaluation
001526
• Occupational Injuries
Cedillo 02069

PRICE CHIROPRACTIC CENTER CHTD.
DAVID. N. PRICE~ DC, DABCO,

Di,Plomate Ameriean Board ofChiropractic Orthopedists
IAMA certjfu:it i11Acupunc1ure

FIAMA

9508 Fairview Ave., Boise ID 83704
(208)323-1318 FQX: 323-1386

;k,,'4{

lb/5/0fJ
October 13, 2008

Dr. James Bates
2020 S. Eagle Rd.
Meridian, ID 83642
RE:

Patient:
Acct#:

Peggy Cedillo
320901

Dear Dr. Bates:
I wanted to thank you for the assistance that youhave been with Peggy. It is a
challengi.ng and difficult case. I think part of that is because ofthe ~'shotgun" approach
that she bas had due to somewhat of a '"panic" in relation to the pain she has experienced.

Then again, her schedule is somewhat difficult It has ahnost been two weeks s.ince I last
saw her until her presentatioi!- at my office today.
I understand that she has an appointment made with Dr. Little (neurosurgeon). She has
re-started the home traction that I asked her to do and I believe that has been helpful to
her. She is also receiving acupuncture at another clinic. I rechecked the shoulder today
and she is restricted in the superior and posterior aspects of circumduction, on internal
rotation, and external rotation, but that problem is moderate in comparison to the
cervicothm:acic pain she experiences, as it radiates down the medial border ofher right.
scapula and up :into the rlght cervical spine.

or

At this point, I am open to any-input directives you might have and appreciate working
with. you in behalf of Peggy. It will be interesting to see what the results ofthe
evaluation of Dr. Little are. Thank you again for the assistance that you have been to
Peggy.·

Sincerely,

~
David N Price; D.C., D.A.B.C.O.
DNP/jd/pc

~ Oertliled Industrial Chir_opraetlc Consultant· ·.Auto/Personal-Injury Treatment/Evaluation

·

• Oeoupational Injuries
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September 13, 2008
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r~1t1~ ...

Dr. H~ward King

600 N. Robbins Rd., #401
Boise., ID 83702 .
RE:

Patient:
Acct#:

Peggy Cedillo
320901

Dear Dr. King:

As yg~ will be seeing this patient for evaluation oiher cervicothoracic region, I wanted to
update you on a couple of items:

·

·

·

1. The patient had an IvIRI done at Jnter.moontf:UD. Medical Imaging that showed a C:,-Tl
disk proti.usion that I believe may be causing her nerve root compression, resulting in
some of the radiation into her medial supeii.or scapulae, and also some of the residual
neck pain as well as the radiation through the trapezius ridge area.
2. Th.e patient has had some ongoing shoulder pains since the accident. Her mobility in
the shoulder has :improved substantially, but she still has limitation in the superior
posterior as_pect of circumduction an.tin the sttpetlor aspect of abduction. This xeadily
becomes available ifprecautions are taken to avoid the patient compensating by tilting
her body or turning her body in rotation.
I look forward to your evaluation ofPeggy and would ask for you to deter.mine if you
tbinic she would be best served by consideration of an epidural injection for the disk
protrusion, 01· you feel she is someone who w:iil need surgical intervention. Further, I
would be grat~ful for your consideration of evaluation of the right shoulder and whether
you think imaging would be appropriate for that area. I am suspecting (although I do not
have obvious proof) that she may have .some type of internal injury to the shoulder, such ·
as the labmm, but I would be very i11terested in your thoughts on this.
Thank you for your help with this nice patient
Sincerely,

David N Price, D.C., D.A.B.C.O.
DNP/jd/pc
• Certified Industl'iml Chirop.rac:tic Consultant " Auto/Personal Injury Treatment/Evaluation
., Occupational Injuries
001528
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Octobe1· 27, 2008

Dr. Kenneth M. Little
Idaho Neuroscience Associates
6140 W. Curtisan A'Ve., #400
Boise, ID 83704
RE:

Patient:
Acct#:

Peggy Cedillo
320901

Dear Dr. Little:
I understand you will be seeing this patient for evaluation of l'ight-side cervicothoracic
pains from injuries sustained in a motorcycle accident. The patient was the passenger on
a motorcycle that stuck the right side on a cement guardrail. This impacted the patient's
right arm and shoulder, pushing it backwards. The impact injured her .cervicothora.cic
and shoulder regions along with the low back. The right shoulder seems to have
postttaumatic impingment symptoms and restriction in the su_pe.tlor and posteiior aspects
of circum.ducti.on and abducti.Qn. Of gre.ater concern. is the.disk herniation. in the cervical
spine and the superior-medial scapulae pain that is resulting from nerve root radiafio~ as
well as some weakness and intermittent right upper extremity pains/parestb.esias. The
patieniis aided through cervical traction, but the disk involvement seems to be-su~stantial
enough that there is concern that either she needs to have an epidural iajection or sw·gical
intervention. Of course, that determination is best made by you, but I at least wanted to
give you an update on her status. Overall, the patient is doing better then a month or two
ago as fur as her intense pain"level, but this is with ·ongoing treatment to try and ·keep
things under control Realistically, .she is going to need greater interv~tion such as
surgery or an epidural iajecti.on to get on top of this. I appreciate yotJr assistance with
this patient and am certainly open to any input or directives you.might have.
Sincerely,

~
David N. Price D.C., D;A.:{3.C.O.
DNP/ss/pc

• Certifted Industrlal ChirQpractic Consultant • Auto/PeISonal-Injw:y Treatment/Evaluation
• Occupational Injuries,
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David Price,' D.C.
Price Chiropractic Center ·
9508 Fairview
Boise; ID 8~704 ·
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RE: PEGGY CEDJLLO

..
..
f •

Dear Dr. Price:

.

.

"!

.

.

•

•

.

;

I

.

.

Thank y~u for the oppornutlty ,qf seeing:'f~eggy Cedillo, ·
o

o

O

O

I

1
10

.:•
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1

0

· · ·

o

I

O

O

O

O

O

O

0

O

.rhave enc!osed ~ copy 0£ ~Y initial. evalqijtion fo1· yom ieviow, b~t. in sµmmary, she has
. significant inflammation throughout th~ right shoulder:girdle regio~ !'provided.her with samples
of Lidor;lerln patches and some Skela:idn, muscle r~laxers:and also placed her on a Meclrol
Dosepak. l will followi1_1~rup Vt,iill.h~ fa ·~ue·week, ·.At ~at pme, anµcipate fu·at I
place
her on a rionsteroidal anti:..fnfluroinatoi;:.~d t}ien s~ if we·have any areas of point tenderness and
restriction:
.. .
· .: . :
... : . ',
...
Tiuuik you once again forthe opi:torlunfty (ifplb:tic.ipating with YQU in 'the care of Peggy Cedillo.
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. Sinc~rely,. ·
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PEOOY CEDILLO
6/6/2008
l'lrew Patie!lt CUnic Visit
CI·IlEF COMPLAINT: Right shoulder paln, Neck pain.

fllSTOR.Y OF PRESENT Il,LNESS: 1"h.e patient ls a 41~year·old female lnvoived in a
·motorcycle accident She was the pa$s~ngcr on tbe b~p_fa :motorcycle, wlien they hit a
ooncr~te retaining wall or embankment, She 'bi.t ~er haudi,:, scraped the right hand, l1ad some
impact with the wall ilild twisted her back. The most apparent in,lury were tbe ~brasions to the

hand.

·

She was seen at Mc Millan Medical Center, Pr. Tum.er, and cate of th.e liaitd. was begun: She
was placed on. pain medications and as sbe started tapering from the medfoation!I, she noted
~i3Wfi<iant pain in thij right shoulder and rl~t side of the neck region. She began treatment a few
day~ llfter tllat with Dr. Price in reg{l.rds .to the right shoulder pain.
The patient is a previolJ~ patient of Dr. Fdce a.ttd. was u1tde1· trelltme.itt a:ad was completing the
treatment at the time of this uccident.
Overall with manipulation and tteatment1 ahe reports that she was improving and then yesterday
liacl an exacerbation of pain and tod4lY is one of her sorest days. She did have incteased activity
the past couple of days, whioh may be a contributing factor..·
Oveiall the best position i~ laY,ing down. Worse position is sitti1.1s upright. Mass~ge 11-11d
chiropractic adjustments seem to help. 'fhe patient works ns a rc:altor and can tolefate most of
her nornla.l activities.

.

.

.

PAST MEDICAL HISTORY: Negative: for significant qJ.edic~l conditions.
SURGICAL JllSTORY: Positive for rlght shoLJ1der surgecy for labral tear in 2002, and breast
augmentatian surgery.
CURRENT MEDICATIONSi Vi~amins and ibuprofen, average abou.t two per day.

ALLEROlES: CODEINB.
RBVlEW OF SYSTEMS: GENERAL: Reports fatigue, 01: Reports-some na,.sea from the
mi.dication. Otherwise a comprehensive r~view of systems is negative.

a

SOClAL l-USTORY; The patient is nonsmQker. No alcohol use. Works as a rea!tor..
FAMI.LY HISTORY: Positivr; for cancer and hypertension:

001531
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PEGGY CBOILLO ·
6/612008
.
New Patient Clinic Visit
•. Page2 ..

PHYSICAL BXAMlNATION:
GENERAL:
A 47-year-old fema.Ie. Appearance la appropriate fo:r age, Awake, alert
and oriented, Generally healthy in uppearance.
VITAL SIGNS:
Blood pressure 122/76, pulse 88, respirations 16.
GAIT/STATION:
The patient stands in an upright position.: Gait is withlnnormal limits.
She can. walk on her toes, wallc on her heels and iandem walk. Shoulder·
height and·pelvic brim height are symmetrloa).

RANGE OF MOTION:
Nee.kt
Bssentltllly full in-'t'lexion und e,ttension. Mild limitation in lateral tilt and
rotatioµ b:ila~eratly.
.
Shoulders;
Essentially full. A little slow towards the end t.3.nge ofright abduction.
Lumbosaoral spine; Mild restriction. in tlexion, full in extension, lateral tilt and rotation.
Muscle stretch reflexes 11re 2/4 bilaterally in biceps, triceps, bnu:hial ru.dialis.
Motor strength is SIS bilaterally in the sho~lder abd.uotion/add\lction, elbow :flexion/extenslon,
wrist flexio.JJlextension imd grip strength on the loft. Gri,p strength on the rlght is limited by
bandages on. the hands, Limited view of the fingers with bandages not coinpl~tely temoved
indicate that healing is progressing. Report of some hypersensitivity with touch.

There is 'tendemess to palpation and contuaion of the .right hip reglon. Ther~ is fullness in the
right upper trapezius, interscapular region and multiple taut bimds in the U:ppet trapezius,
Tenderness ill the l-eres region and -n..eck.

IMPRESSION:
1.

Cervlcotboracio strain,

2.

Contusious.

3.
4.

Abrasion of the ha:nd.
Connisionof'tbeblp.

S.

General inflammation and tightness in tbe xight scapular region,

PLAN &DISCUSSION: ·
1,
.Oiscussed wUh the patient her activl'l;Y and ohhi-t-uck positioning.
2,
wm work-to decrease the inflamin~tion and tightness, Provided the patient with n.
3.

Medrol Dosepak, AntioipEJte Relafen at ne:ict appointment. ·
Samples ofLidodenn.patohes, apply one to !he right trapezlus region.

4.
S,

Follow up in one wee!<..

Samples of Skelnxln, ·

.

001532
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PEGGY CEDILLO

6/6/20013
New Patient Cliru.c Vi.sit
.. ~age3 ••

JamesJ5ates, M.O,
JHB/mao
t: 6/10

co: Dr. Price
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PBOOY CEDILLO
6/l2fl00S
Clinic Visit
PATIENT PROFILE: The patient is a 47•year-o!d female with ni:ak pain, contu9ions abxasi.ons
of the hand, contusion Qf the hip, soapular1ightn.ess -ftom a motoroyelo accident.
1

lNTBRVAL HISTORY & CHIEF COMPLAINT: The patient repo-rts th.!!t she is finishing the
Medtol Dosopak. Had some mood swings wjtb it but feeUng a llttJ.e bU bctte.r. She has some
good days and bad days. The Lidodenn patches are working, She bad a flare up of syinptoms
after a massage and missed her last ohil'opractio treatment ~ue to the flare up from the massage,
She also had increased pllin fr.om activiLies such as swe~ping.

PHYSICAL EXA\WNA.TION: . The patient's comfort level appears to be improved today. She
is going without the wmp on the fingers of her. right hand The consistency of the muscles ii, the
intersoaRular tegion and trapezius have som.e decrease of tension, bul still veey tender to touch.·
IMP.RESSION:
Ccrviciothoraeic strain,
1.
.
Contusions.
2,
3.

Abrasion of the hand. '

4.

General tendernei;s throughout th,;, 11pper baok region.

PLAN & DISCUSSION:
Will i-ofiU Lidodenn,
l.
llelafen 500 mg b.i.d
2.
Stop the Skelaxin fllld Flexerll at night,
3.
4. . Continue treatment with·Dr•.Prlc~.
Follow up in two to three we~ks.
S.

-Jhb:mao
t:6/13/2008 .
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PEGGY CEDU..10
6/30/2008
Clinic Visit

PAT!BNT·PROl1)LE: The patient is ti 47-year-old fomale with right shoulder and neck pain,
I

..JNTERVAL HCSTORY & CHIEF COMPLAINT: The _patient reports tl1at she is doing quite a
bit better today. The range of motion. of the sh()U}der is better. Her hand .is better. She bas
resumed treatment w.ith Dr. Price. T.be main area of pain is along the soapulat border and also
some pain in the lower back.
PHYSICAL EXAMINATION: Overall the patient's transition is normal, Posture is improved.
The range of motion of lhe tight shoulder is full in all cllrect:ions. There is tenderness and
cr~pitus of.the hwator·scapular µisortion of the light and tendemess and trigger points in the
infraspinatus and also on the right, Some fullness in th.e righ~ trapezius.

The majority of the tilne was spent in CQUnseling with the patient.

IMPRESSION:
l.
2.

Cetvicothoraoic strain.
Contusi,;>n.

·3.

Abrasion of the lumd.

4.
S,

Contusion of the bip.
Spa·sms and enthe$itis right scapular region.

PLAN & DISCUSSION:
t.
Discussed with the patient ex~rcises that sha can pursue.
2.
Proceed with a local corticosteroid iajection in the area of the insertion of the right
levator" ~cnpnla,

Discusse4 the increase of exercises. The patient will be moved towards exercises and
reha"bUitation with Dt. Price,
Folletw up in two weeki;.

3.

4,

PROCEDURE: Corticosteroid injeod~n. Area of tenderness and crepitµs ot' the right scapular
border of the greater scapula insertion. Skin prepped witb isopropyl alcohol. The re~on was
infiltrat~d with 40 mg of triamcinolone aJJcl 2.5 cc of 1% lidocaine. The patient tolerated the
procedure well.
·

Jam5-5 H. Bates, M.D.
/

Jhb:mao; t:7/2/2008
cc: Dr. :Price

Cedillo 02078
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PEGGY. CEDU:LO
7/14/2008
Clinic Visit
PATJEN'f PROFll..E: The patfont is a 47-year-old female with right shoulder pain and. neck pain.
INTERVAL HISTORY & CHIEF COMPLAINT: The pati"ent reports that her neck is cloing a
liltle bit heuer, somewhat stiff. She has had some gluteal pain from he.t travel to McCall and
biking and sitting on a hard benoh for a f-unera:1. Neck overall doing bett~r.

PHYSICAL EXAMINATION: The patier.i.t's eomfort level appears to be fairly stable.
Tnmsitions are .maintained. Det:teased tenderness along the sc11:p-ulat bo1·der on both sides. There
is tenderness to palpation occipital notohes bllatetully. Trigger point and taut band in the
posterolateral aspect of the neck on the right and a prominent tr.lgger point on tho right upper

trapozius.
IMPRESSION:
l,
Ce.rvicotboracic strain.
2,
3,
4.
5.

. 6,

Contusions,
S_p~ms and myofascial components.
Enthesitis oftbe soapularregion.
Probable ~ubacromial bursit~ .

.Lumbar strain.

PLAN & DISCUSSION:
1.
Will continue with the Rela:fe-n and Flexeril.
2.
P1·oceed with focal injections.
3.
Follow up :in one week. Tbe patient will have massage therapy appointments with Dr.
Price's office following the injections,

PROCED~: Bilat-erol corticosteroid iajeotio.n 8.fea of ent:hesitis occipital 11otches, 'the (rrea of
tendemesii was i<lentified in the rigbt ocoi_p1tal .notch and skin prepped with isopropyl alcohol.
'Ote region was l:nfiltrated with 20 mg of tri.nm.0inolone and I cc of l ¾ lidocaine. Next tho snme
proceijure is followed on the left side. The patient tolerated the procedures well.
·

PROCEDURE: Trigger _point injection. Trigger point was identified in the right \1pper trapezius
and skjn _pre,pped with isop.ropyl alcohol. Tr.igger point il\iecter;l w.i.th 3 co of l % lidoollllle in a
mnldple need:lin~ fnsbion. Toa patient tolerated _the prolledu.te well.

,T s H. Bates, M.D:
,T :maoi t:7/16/2008
cc: Dr. Price

Cedillo 0~079
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PEGGY CEDILLO
.~

7/21/2008
Clinic Visit
PATIENT PROFJLE: The patient is a 47-yenr-old female w.ith right shoulder pain, neck paln
and myofasoial components,
·
JNTERVAL HISTORY & CHIEF COMPLAINT: TI1e patient.reports that she is doing well
today. No pain. A little stifiness in the ncclc, After the triggE:r p"oint iqjection, had significant
flare up of U\e area of the rlght upper trapezius, the oceipltal notch r~glon was doing well. She
foed it. Canceled her massage appointments and chlrop.ractic appointments and then Startl;lcl
feeling l;Jetter. She had n little pain ye$terdij.y and today she repo-rts is th,; fimt time that she bas
'f'elt good without tightness throughout the neck and shouldets.

PHYSICAL EXAMINATION: The patie11t's comfort level ~ppears to be g~od. I-Ie-r transitions
are goQd. Spontaneous mQvement is sood. Deoroased tenderness along the scapular borders.
Minimal tenderness of the occipital Tiotches, The ar.ea Qf the right upper ~pezius has mild
trigger point, a little tenderness.
IMPRESSION:
l,
Cervicothoracic strain,

2,

C~nµisions improving.

3,

Sp~~.a.nd myofnscial compQ,nents, i~proved.

.

4,
5.
6.

En~esitis:o:ft:he sc~pular and oc~pi~l xi::gion.

Probable subacromial bw:sitis..
Lrunbar strain.

PI.AN & DISCUSSION:
1.
Will have the patient now resume treatment with Dr, Price and massage treatment to the
trapezius region.
·
2.
Follow up h1 one and a half weeks. ·

jhb:mao
t:7/22/2008
cc: Dr. Price
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PEGGY CBDlLLO
B/l/2008
Clinic Visit

.

·70
/

PATIENT PRO.FILE: The patient is c7·year-oJd female with right shoulder pain, neck pain,
myofascial components.
.
INTERVAL HISTORY. & CHLEF CO . LAINT: The _patient reports tliat sh~ is feeling good
today. Sbe bas been on vacation and fiad a couple of massage treatments and at thi$ point is
· f.-eeling good. She has been schedUleJdwith Pr. Price to begin some Gta'U Sha treatments for
tomorrow.

·

'

PHYSICAL BXAMlN'A TION: The atient 1s comfort level overall appears to be good.
Spontaneous movement is improving. IThere is some tenderness and il few scattered trigger
points and taut bands ht the upper trapbzius bilaterally. No prominent tenderness noted in the
occipital notohes. Soine mild tendernehs tn the right subt1ci:omial region,

I

IMPRESSION:
1.
Cervicoth,oraciq strain improvl'·g.
2..

Contusions impi:oving,

3.
4.
5.

Spasms and myofasolal oompoli ents persisting,
Entbesi.tis oftJ11) scapular and o1
region.
Subacrom.ial bursit.i$,

.

r'pital

PLAN & DISCUSSION:
1.
r.1,~ patiellt will continue with rpr, P.rice,
·
.
2.
Dfacussed us0 of medications i she bas a flare 'Up of her symptoms with the Grau
Sha treatmen1s.
3.
Follow up in two weeks.

)~~
Jhb:mao
t:8/4/2008.

cc: Dr. Price

Cedlllo 02081
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8/15/2008
Clinic Vj$it

PATIENT PROFILE: The patient js a 47~yenrn0ld female with right shoulder pain, .neck _pain,
myofaseial cotnponents.
INTERVAL HISTORY & CHIEF. COMPLAINT: Th~fpatlentTeports that she has been very

.busy the past week Of SO with increasing pain along the sh-OUJ.der blades and Upper back and
radinting ~p into the neclc. and the tops of

the trapezius region.

PHYSICAL EXAMINATION: The patient's comfott level appears to be diminished from the
last e~am. Still hHs good sponmneOU$ movem~nt. There is ivllne$s and tendemess in the upper
trapezius, neck and intersoapular region.
·

IMPRESSION;
1.
Bxac¢rb11tion of cervicothoracic strain.
2.
Spasms and my()fascial compone11ts,
PT.,AJ\f & DlSCUSSlON:
1.
Continue the Flexerll.
2.
Prescription of Darvocet.
3.
Encouraged the patieQt continue witb lier strete;hes,
4.
Will follow up when she returns into town in two to three weeks from now.
collSider further progres$ion in stabilization and rehabilitation.

wm need to

-~-·

Janjo{H.Baies:M.D.
Jhb:mao
t:8/19/2008

cc: Dr. Price

001539
Cedillo 02082

SEP-02-2008 TUE 03:06 PM Dr, James H, Bates

FAX NO, 208 401 1010

P, 04

v'
PEGGY CEDILLO
8/28/2008
Clinic Visit
PArIENT PROPILE: The patient i:i a. 27-yearrold female wlth right shoulder.pain, neok pain,
myofascial components.
·

.

,

INTBRVAL HISTORY lk. CHIEF COMl>LAINT: The patient is still J1aving a flare up O'f:the
pain. This seems to occur every time she is traveling out of town. '111.ere is-paltl in the neck
radiating down. to the scapu'Jar region and pain in tbe anter.io.r nnd lateral portion of the right
·shoulder.
PHYSICAL BXA.MlNATION: · The patient's comfort level overall appe!lls diminished. The
range of morion of the shoulder is essentially ful_] b\lt there is hesitation in the end range. The
range ofmotion of the neok has mild l"e$tr.iction fo flex.ion, extension and lateral tilt. There is
tendetness to palpation along tile medial soapular border of the right. Promi.nent area of
inflamtn11tion and crepitus noted, as we]J EIS tenderness along the 001.irae of the long head ·of !:he
right biceps.

lMP,RESSION:
I.
Exacerbation of cervlcothoracic strain.
2.
Spasms and myofascial components.
3.
Enthesitis of the scapular region.
4.
Tendinitis of.the right shoulder.
. PLAN &DISCUSSION:
1.
Will prooeed with corticosteroid utjections and obtain MRI of the neck due to the
persi*nt radiation of symptoms.
·
2.
Follow up in one week.
PROCEDURE: Corticosteroid iajection the course of the long head of the biceps tendon right
sl1oulder. Arca of tendemess was identifr.ed and skin prepped with isopropyl alcohol. Tne region
was infilf:rated With 6 mg of Cele.,c;tone and 1.5 cc of 1% lidocaine in n. small fannl.ng pattern. The
patient tolei:ated the procedure well.

PROCEDURE: Next the areJ:t. of inflammatioll and crepitus noted along the lower medial bordel'
of the right scapula, Ski~ was prepped with .iaopropyl ~lcohol und the region was injected with 6
mg of Celestone and 3 cc of 1% lidoonine in. n fanning pattem,

J es H. Bates, M.D.
jhb:mao; t:8/29/2008
cc: Dr. Price
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PEGOY CEDILLO
9/9/2008
Clinic Visit

PATIENT PROFll..E; The patientis a 47-year-old female with per.sistent neck and upper back
pain.
INTERVAL HISTORY & CHIEF COMPLAINT: Tbe patienheports that she is still feeling pain
throughout the neck and UP.per b~ck:. No significant ohaoge. Mild improv~ent still along the
course of the anterior shoulder, tlle coUtse oftho long h.ead of the biceps tendon. In the interim,
she hns been seen for mi MRI.
PHYSICAL IDCA.tv.tINATION; No significant changes. There is tendemess in the neck and
paraspinal muscles. right greator than te-n. and some tenderness in the upper t,:apezius an(l 01eclial
border ofthe scap1.1Ja, c;>n h4RI there is disk .Pro'h'usfon to the tight at the C7-Tl disk: space.
IMPRESSIONi .

1.
2.
3.

Cervicothoracio strain.
C7~Tl dislchemiation.
Spasms ood myofasclal components.

PLAN & DISCUSSION:
l.
Will continue mth the Elavil.
2.
Continue wi'th Dr. Price.
3,
At this point, discussed with the patient treatment options. Will proceed with therapy
an~, if need be. CQnsider surgical referral.
·

Jhb:mao
t:9/J. I/2008

cc; Dr. Price

Cedillo 001541
02084

Dr, James H. Baies
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PEGGY CEDlLLO
I 0/9/2008
Clinic Visit

FAX NO, 208 401 ·1010

P. 02/06

~ \e_..

;:-

PATIENT PROFILE: The patient is a 47~year-old female with petaistent neck and upper b11ck
pain.
·
INTERVAL HISTORY & CHIBF COMPLAJNT: The patient had an ·appointment set with Dr.
King. She was 1mnble to see·D.r. Kin8 due to this being an accident injury,4She fo now scheduled
tp see Dr. Little in about 10 days. She reports that she did have a flare up a week or so ago and
saw an acupuncturist and had improv~e11t in the pain and tightness in her neck, She ttav~led
out of town, felt a little bit better but now has increased pain upon .ber ~turn.

PHYSICAL EXAMINATION: No prominent changes. Continues with fuUne:rn and tenderness
in the neck and upper trapezius regiQ_ns. .
·

-

The majority of the time was spent in. coimseling with the patient.
IMPRESSION:
1.
Cervicothomcic stcain,
2.
C7-Tl disk herniation.
~Spasms and myofaSclal components.

PLAN & DISCUSSION:
I. . ·will oontinu~ th~ Elavil imd the hydrocodone,
2.
Will follow with the patient after she is evaluated by Dr. Little. lf co11servative treabnent
is elected, will coordinate plan of CD,I'e for resu~ing treatment.

Jhb:mao
t:10/13/2008
co: Dr. Price
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Patient: CEDIU.O, PEGGY B
EMPJ #:

Vl$lt#:
00a:

03751270

36100

7/22/1960

MR tk
000472001
Adel, Providers:

Hosp. S$rv,:CA/

Raf, Prov111er. JAME:S H. BA.TES•

RoolJ)/Bed: /
P. Dafll: s1oa,.2ooa 7:54

Add. Frovlit11r. DARINWEVHRICH
Ad~. Provider:
Add. Provider:

Exam#: 18447

.

.

P~OCEDUR.B: MRI CEllVICAL "SPINE WIJ'HOUT CONTRAST.
D-lDIC~TIONS: Right neck. shoulder and :UPPet b11ok pain, right an" and hand numbness,
COMPA:RISON: Cervical spine MRI September 13, 2000.

TECHNIQUE: Nonoon1rast t;agittal and axial ima~ was performed of'tha oervionl spine, Mu1tiple diff~ent
pulse sequences wer.e utilizi,d. Specifio seq1,ences and pnriunetera are li&ted on DR symel\111,
FIN))INGS:

qENERAL COMMENTS: Ther~ is straightening ofth~ norrnid cei>';\oal l~rdosis with a v-ery gradm\.l kypho11i11
·centered at CG, "'there is appro>:imately l mm nnte:rolisth'esis of C7 ovet '.fl and
approxim!ltely 1 mm miterollsthesf1.1 ofTi over T3, Matrow signal ill
unrcmlltkable,
·=-•:
POSTERlOR .FOSSA:
[ma.ged portions are unremark11ble; ·
OERVICAL COllD:
Nonnal in-morphology and signal chnracteristlcs,
(:RANIOC:iRVlOAL JCT: Normal for age.
CER.viCAL DISK LEVELS:
C2u3: Normal fQr age,

Cl-4:
Cl'1-5:
CS-6:

Advanced Jr;:ft-sided facet arlhr.opathy. No central canal or nauriu foriunina.l stenosis,
No,rm11.l for o.ge,
.
_
.
Loss of disk space height with mild•moderate brond ·based spondylotic ridging whi0l1 abuts th¢ Ventral
cQrd sur.foce and minimally indents it. There is CSF remnluing dorsal 1o the cord, There i.!i minitniu
neural furaminol nllirowing bilaterally, left greater than right,
·
.
C6.7: Disk space nntrowlng witl1 mild circumferential b.road bnsed osseous sp0ndylotic riclging. Smnll .
potineural cyst .u1 the left neural foramen. Ventral CSF spaoe-is narrowed but the cord is not directly
abutted. There !11 no signifioa.ttt nCUtill foriUJlinal atenosie bilaterally, ·
C?·Tl: Th.ere is a now, ncute a,ppenring soft di!ik extrusion' elctepdlng into the right ven1nl cpidur11l spa.ce
llbUtting the ventnil dural sac adjacent to the anterlor ro9t of tho tight C8 nerve root, '.I11i, cord is not
dirr.,otly abutted and there is no significant neural foraminal stenosis, Tb!)l'e is mild bilateral facet

arll1ropathy.

· .

.

Ti.'f2; Left great~ than dgbt faeet arthropathy. No central citntll or neural foraminal stenosis.
T2-'l'3: Biiiiteral facet arthro_pathy. No central canal or neural fora.mirud stenosis.

ADDT'l.. COMMENTS: ·None.

Cedillo 02086
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PEGGY CEDILLO
9/4/2008
Clinic Visit
PAtIENT PROFILE: The patient is a 47:.year-old. female with persistent neck and Upper back
pain.

INTE~.VAL HISTORY & CHIEF COMPLAINT: The patient reports that the injection along tl1e
biceps tendon was helpful. There is a little soreness there, but reduced the pa-in. Alao had sorne
hnprovement along the injection of th.e scapular region, b'ut it is persisting and still a faitly sharp
pain in the area. She had .massage thera:_py visit the daJ a:J;ter that and so1t1e increased prun. She
has cont~ued with the Fle~arll and occasional Darvocet, generally a bru!tablet at a tlme.
'

.

.

PlIYSlCAL EXAMlNATXON: No ~ignificant change in overall appear~ae. The right ~houlder
appears ij little freer ill movement. There is pro!IUllent band or trigger point and taut band in the
rlgbt intersoapular region, .right paraspiuaJ. region, lower to mid tho:r.acic area.

IMPRESSION:
I.

.CervicotboraQic strain,

2.

·Spasms and myofasclal components, enthesitis of the soapular region,

.

PLAN & DISCUSSION:
1.
The MR:I is scheduled for Monday. Will assess the.·&d.ings with·lh.e patient at the
appointment next week.
2,
Stop the Flexeril.
3.
Trial of Elavil.

Jhb:mao
t:9/8/2008

cc: Dr. Price

Cedillo· 02087

001544

SEP-09-2008 TUE 02:21 PM Dr. James H, BaLes

FAX NO, 208 401 1010

P, 03

.,,- . ,.
Continued Roporl • P11gl) i or i
Patient: CEDILLO, PEGC;lY B
EMPI 'It 03751170
Hai;p, SeN,: CAf
Visit#:

38100

DOB:

MR#:

RoomJBed: /

P, Date: 9/08/200B 1:~4
E'1¢arn #: 18441

Add. ProvldC!rs:

lMFRESSION:

Rrif, f'roVJder: .JAMES H. BATES·
Add. Prov(iter! DARINWEYHRICH
Ad!f. Provider,
Add, Frrovlder: .

There is 11 new disk elttnts.ton nmtng fro111 the dorsal right disk mlll'gin at C7uT1
measuring approximately 9 x 3 x 4 mm in tiransverso x ·anterior to poswrlor x
·C1'8!1lal to caudnl beight. 1'.his Indents the ventrAl right M}Ject of the donl sue but
·does not directly abut the eord. or cmrsc signilicnnt neural foraminal stenosis. It
could be potentially affecting the right C8 ner-ve raot.
'l'.hi!lre are degenerative changes at Cl-4, CS-G,.nnd 06-7 levcls descrihed above, At
C5-6, the ·ventral cord is obutt.ed nnll mlllimallyindcnted. How~ver, tlJare is" large
anmnnt of CSF remnlning dol'!lal to thl;l cord with no nlino:rmal cc,r4J signal, There is
nl!io mlninuil bllilto~. nelll'Jtl foi-roninal nnrrowing nt C5~6. .
At C3-4 and Co-7 levels, thet·e does not appear to lie slgnific~nt centfal canal OJ'
nBlU'al torlUnbutl narrowing,

.

C~rnpar~d With thCI previous exani, the disk oxtrimlon 111 C7-Tl is new and th~re hns
beenintervnl progression ,;,floss 4>f disk space height at CG-7.
12141

Dictated by: Jobn A Jackson, M.D, on 9/08/2008 11t 9:02
Transcn"bad by; RYDELL on 9/03/2008at 10:28
.
Approved by: Jann A Jaokso11, MD. on 9/08/2008 at 17:16
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Patient: CEDILLO, PEGGY 8
EMPI fl:

037S1270

Vl$lt~

311100

DOEJ:
· 7/2211960
Mft #.
000472001
l\tl~. Providers:

~ROCEDURE:

.p, 02

rrom; A.Lphonsus Regional.

C, ILCo!rlll>n.NC>

U(, T. tJallO)i 1111)

C, 11.Co•l,'llll,'1!1>

l>,l).f'lll:li.M~

N,C;llPuo~MI)

M. J, I\J 011, MD
,. P, s,,n:er, MD

J,'l'.llall,MD·

11,D,S~MIT.!dll
I. l: Scab,lQ!n,.~ll
e. V, Salld1!, MD

1,f:.1>ai11i,MI)

V. C.~!nh,'lllan, MD
A, r. mo,i,111o1. ~>
n. J. tlnM~ Ml>

• .l,/\.JAc~..111,MO
J, 11, ~Pnrh~J, MD

I., M. fit~!,:~ Mil

!l.J.~!l)n!Olt!,Mll

W. J,. To.1l11r, MD

Hasp, serv.:CAI
Rcic>mlBed: /

P. Dais; 9/08/20Dij 7:54
Bxain #: 18447
·

Rer. Provider: JAMI;$ H, BA'TES•
Add, PrGVf<l/m DARIN WEVHRICH
Ad II, Pr6Vlcler!
Add. rrovldl'lr.

MJU CEl?VICAL SPINE WIµ!OUT CONTRAST

lNDICATIONS: rugtnn~k, shoulder and uppet bRok pain. right ann and h11.t1d numbn6ss.
COMPARISON: Cervic11-I spine MR! ~epternber 13, 2000.

TECHNIQUE: Nonoon1rast sagittal and axial imagfog was performed Qf th~ oerviclll iipine, Muiiiple different
pulse sequenr.ies were uti li1.od. Specifio S<Jquimces and Pllf!Uneters are listed on DR aymetns.
·

FINDINGS:
~BNERALCOMMll:NTS: T.heri, is mr3ig.1'1oning ofth~ x-..onna! cerl/lcal lordo!lis with av~ ~d-111\l kypli1>1iiB
·ct:ntered nt Cli. There is approximately 1 mm nnteroliBthesis ·of 07 over r.r1 and
approximately ! mm anterolisth&is ofTI over 13, Marrow signal is.
\IJU'emllI'ka.bte, ·
POS'l'ERlOR FOSSA:
Imaged portions 11re unremarknble.
CF;R.VICALCORD:
Normal in morpho1ogy and aignal characteri11tics,
(:RANlOClR~CAL·J~T: Nonnat forage.
·.

CERVICAL DISK LEVELS:
C2·3: Normal for age,
C3-4: Aclvancod leift.-sided facet arlhr.opatby. No centr11-t canal Qr na1:1ral.foriunina! 'Stenosis,
04-5: Normnl for age. ,
.
05-6: Loss Qf disk spnoe height with mild•Il.lo~erate broad basiid spondylo1ic ri,(lging Whloh abuts th¢ ventral
cord surface and minimally in'dents it. Th ore is CSF rem11i.ning doraal (Q the cord. There is tninimnl
neural foraminlll ltiUTowing bilaterally, left. greater than right. I
CG-7: Pillk space nnrrowtng with mild circulllferential broad bqsed 0l!ll~ous spomlylotio ridging, Slll.nll
perlneural 0yst h1 the left neural fornmen. Ven1ral OSF space is narrowed but the cord is not directly
abutted. There Is no significat1t noural for.uninal atenosis bilnterntly. ·
O7-Tl: There is a now, not1te appenri.ng soft di$k extrusion' extending iuto the right ventrnJ (.pidur11l spn.ce
abutting the venlnU dur!ll sa.0 adjaoent to the anterior root of tho right CS nerve root, Thi, oord is riot
directly abutted. and there fa no signific11nt neural for11minnl stenosia. There is mild bilnteral facet
arfliropathy.
·
Tl-'1'2: Left greater than right :tb.cet artbropathy. No contra! canal orneural foramina.l stenosis.
T2-T3: Eilateral fa.cet arthropathy. No c,m1ra1 canal or t1i::ural foraminnl stenosis,
ADDT'L COMMENTS: None.

Cedillo 02089
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PEOGY CEDILLO
9/4/2008
Clinic Visit
PATIENT PROFil.,E; The patient ls a. 47-year-old. female with :persistent neck and upper back
pain.
·
'INTERVAL HISTORY & CHmF COMPLAINT: The pati~nt reports that fhe injection along the
biceps tendon was h!)li;,:ful. There is ii little soreness there, but redu.ced th.e pain. Also had some
improvement along the injection of the scapular region, but it is persisting and still a faitly sharp
pain in the area. She had mass~ge therapy visit the dar after that and some increased pain. She
has continued with the Flexeri.l and occasional Darvocet, generally a hnlf tablet at a thne.

PHYSICAL EXAMlNATlON: No significant change in overall appearance. The right shoulder
appears a little freer in movement. There is prominent band or trigger point and taut band in the
right interscapufar region, rlgb.t paraspinal region, lower to mid thor.iicic area,
IMPRESSION:
I.·
Cervicothoraoic .strain,
2.
Spasms and myofasdal components, enthesitis of tl1e soapufor region,
PLAN & DISCUSSION:
.
1.. · The MRI is sebeduled for Monday. Will assess the •findings with the patfont at !4e
appointment next week .
. 2.
Stop the flexeril.
3.
l'rial of Blavil.

,lhb:mao
t:9/8/2008
ec~ Dr. Price

001547
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Continued Report • Page 2 of 2
Patient: CEDILLO1 PE:GGY B
EMPI#:

oa751270

Visit#:
DOB:

88100 .

MR#:

000472001

Add. Pravldera:

Hasp.Serv,:CN
'Room/Bed: /
P, Date: 9/0812006 7;54
E11a111 #: 18447

Ref, Pll)V[der: JAME:S H. BATES"

Add. Provider: 0ARINWEYHRICH
Atid. Provider,
Atld. Provider:

'l'hiere is q new disk extl'1113.lon nrilling fron1 the iliirsal right disk mnrgiu at C7-T1
DUlllSuri.ng approximately 9 x 3 x 4 mm in tlrffll&'Ver!Jn x anterior to posf.lirior x:
erantal to caudal l1eight. 1'Jtis btdonfs the ventrnh:ight ruJpect ci(the dural 1111c but
d1Jes not directly abut the eot1l or ca11Sc signi6~nntnem-al foraminal stenosis.

n

co~d 'be potentially affecting the rigllt C8 nerve root.
'l'.h,pi•e nre degcneratife changes 11.t C3-4, C5-6, II.Rd C6-7 lovels dC3cribed above. At
C'5-6, the ventral cord is 11b11tud nnll rnbiimnlly indenwd. Ht>weve~. tbore is a liu'ge
amount of CSli' remllining do~Q] to the \lord with no o.Jmonnal cord Sil,'llal. 1,'hcre is
QJ!lo minbnal billltcfal. nellral ro.-nmuinl nnrrowing ot C5-6.
At C3-4 and Co--'1 levels, there 1loes not appear to lie signme1mt central cmial or
mmral foramhutl nal'l'owing.

Compared 'With tho prevlo'lm ~XRl'Rt th~ d.lsk oxti·uslon 11tC7~Tl is new iQld there hWJ
'been interval progression ofloss or disk spno~ height n& C6..7.
72141

Diatatl!d by: John A Jllcbon, MD. on ~/08/2008 nt 9;02
Ttatiscribed by; RYDBLL on .9/0*/2008 at 1D:28
.
Approved by. John A J11cibon, M.D. on 9/08/2008 ot 17:16
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PRICE CMROPRACTIC CENTER CHTD.
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DAVQ) N. PRICE, DC, DABCO, FIKMA.

Dlplomate American. Baard of Chlropractfc Orthopedists

lAM4 Certilied fn Acupuncture

(ZOSJ s2s-1a1s Fax: a2s-1ass

Axd::1J
//J}'l.1,~/(./
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June 12, 2008

.tr/~1~

Dr. James Bates
2020 S. Eagle Rd.
Meridi~ ID 83642

RE:

9508 Flilrvlew Ave., Boise io 88704

Peggy .Cedillo
320901

Patient:
Acct#:

Dear Dr. Bates:
As you will"® seeing this patient in follow up, I wanted to update you on her status. I
saw her on Monday, and then she had a therapeutic massage session to work with the
right shoulder and cemcothoracic region on Tuesday. I have not seen her since that
time. I understand she has become ill, butI believe she will make the appointment at
your office. She has been struggling with her cervicothoracic pain and shoulder ac.biness,
as well as her right upper extremity symptoms. The patient was not able to getin during
the latter part of last week and then I did see her during the :first part of this week, but
have not really had an opportunity to make much of a "dent'' yet in my rehabilitation
efforts. Unfortunately, I tbink the patient's activity level has probably contributed to this.
I do not mean to imply that she has been doing unwise activities, but she-does have a lot
of pressure and busy in her work: in being up and around driving, working with the
. cowputer, being on the phone, and so fort]], and is certainly irritating to her area of injury
right now. I believe she has really "ramped up" her activity over the past week to get
caught back up at work,

is

I was a little bit limited in the first of the week in her exercise wor)c because of per sore
,hand, but have had her tcy to work with the home traction. Do you feel she is ready for
me to be more aggressive on exercises? Do you have any suggestions of an area of focus
in the exercises that she could tolerate right now?
I very much appreciate working with you in behalf of Peggy and am open, to any input 01·

directives you I;Dighthave.

-

Sincerely,

David N. Price D.C., D.A.B.C.O.

DNP/ss/pc
• Certified Jndustrlal Chiropractic CQ.nsultant· • Auto/Personal Injury Treatment/Evaluation
- Occupational Injuries
001549
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PRICE CIIlROPRACTIC CENTER, Cff'.l'O.
DAVID N. PRICE, DC, DABCO
Diplomate American Board of Chiropractic Orthopedists

9508 Fairview· Ave., Boise, ID 83704 ·
(208) 32.3-1313 Fax: 323-1386

March 19, 2001 ·
Farmers Insurance
P.O. Box4637
Boise, ID 83711

RE:

~r.o.J)
I

~st-

~

iJ

J'

Patient:
DOI:
Claim#:

Peggy Cedillo
02-01-01
23-109617

This patient presented to my office on March 19, 2001 for evaluation and treatmijnt of
injuries sustained in an automobile accident, which she was involved on February 1,
200 ~. This patient reports that she. was the lap belt and shoulder restrained driver of a
Dodge Durango that was struck by a full size four-wheel-drive 1982 pickup truck from
behind. The patient had warning of the impending collision before it occurred, had her
right foot pressed fumiy as hard as she could against the brake, both hands on the
steering wheel ,and her head was tumed up in e~ension and toward the right side at about
a 45 degree angle looking into her rearview mirror. She had immediate onset of
headache and neck pain with the accident, but did not want to be transported to the
hospital. The patient reports that she actually has a history of a prior automobile a.ccide,n:t
that occurred jn June of the year 2000. in which she was the driver of a vehicle with the
window rolled down when she was sideswiped by another vehicle, breaking the roirror ·
oft;,--tbrowing it against the patient's.right shoulder. She has been under treatment by Dr.
Jeff Welker who is a chiropractor him Boise. She was treated ·since that time and was
continuing under treatment prior to this automobile accident in February. The patient
reports that she was substantially better :from a pain standpoint and·was almost back to
full function, estimating she was probably 90-95% back to normal before this incident
occurred. With this incident, the patient has had new pains and an exacerbation of her
old pains and feels like she is now actually worse than even right after the accident, as her
condition has continued to deteriorate. The patient was initially seen February 1, 2001,
by Dr. Terry Little (medical physician) after this accident on February 1st. She also
fo~owed-up with Dr. Jeff Welker, who had been taking care of her for the prior accident.
He evaluated the patient and has been working with her since. The patient recently
followed-up last Friday with Cheryl Rambo, who is the·Nurse Practitioner with Dr. Little
and was evaluated. She has now been referred to my office for evaluation and treatment.

• Board Certified Chiropractic Orthopedist
• Certified Industrial Chiropractic Consultant

------·· ·--··

• Occupational Injuries Treatment/Evaluation
• Auto/Personal Injury Treatment/Evaluati~n

001550
OROOO:\

./

March 19, 2001
Page Two

RE: Peggy Cedillo
The patient reports are condition as follows: ·
1. Headaches-The patient reports pain in her head that is predominantly in the temple,
frontal and sinus areas and has a constant headaches since the time of the accident. It is
of variable intensity. Generally, she feels the headaches have probably worsened
slightly.

2. Neck pain-The patient reports pain in her cervical spine that is present bilaterally, with
slight dominance on the right side. This is a deep aching pain with sharpness and
stiffness. It is actually worsened since the time of the accident.
3. Upper back pain-The patient reports pain between her shoulder blades that is similar
to, but not as intense as the cervical pain. It is also constant like the cervical pain, but
with less intensity.
4. Low back pain-The patient reports pain in her low back across the lumbosacral
junction area that is present intermittently and only seems to be bothersome when her
cervical thoracic region becomes more intense. She indicates that this was not a problem
prior to the February 1, 2001 accident.
5. Other -The patient reports that she has had pain in the first tarsal-metatarsal.
articulation extending through the distal portion of the right great toe. This has happened
since she pressed on the brake ttying to stop her forward motion from the impact of the
vehicle. She also reports the pain in lier right shoulder that is dominant laterally and
anteriorly. The patient has been experiencing symptoms of pain, nwnbness and tingling
down the right lateral upper arm, crossing into the medial forearm and into the #4 and 5
digits on the right hand.

The patient reports that the cervical thoracic pain and headaches were present from the
first accident in June of 2000, but had been essentially resolved and were a minimal
problem prior to the February 1, 2001 accident She indicates that there is right shoulder
pain that is both a new substantial occ'1I'lence and also an aggravation of her prior
shoulder pain ftom the first accident in June of the year 2000. She feels the shoulder bas
not been improving. The patient feels that she has been depressed and frustrated at the
loss of her function and activity because she felt her progress had been so substantial
before this February 1, 2001 incident. She is now presenting to my office for evaluation
with the hope that I might be able to help her come out of this pain, be able to sleep better
and return to her normal functional activity as a realtor and working out.
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EXAMINATION:

Examination showed this patient to be in a surprising amount of pain and restriction. She
was extremely guarded in movements of her cervical spine. Rotation to the left was
decreased approximately 25% was sharp pinching pain in the cervical thoracic junction
while rotation to the right was decreased about 1/3 with similar pain. I could force the
patient through. these movements a little, but with pain intensification. Extension was
decreased approximately 1/3 with mid to low cervical pinching pain. Forward flexion
brought the chin within 2 fingers of the stemum with pulling pain. Foraminal
compression test produced cervical thoracic junction pinching pain. The patient had
intensification of the pain if an extension an/or lateral flexion component was added,
especially to the right Circumduction of the shoulders was painful in the superior and
posterior aspect of movement on the right with crepitation. Internal rotation was tight on
the right in comparison to the left. The patient had restriction in pain with abduction on
the right side above approxin¥uely 120 degrees. The left side was nonnal. The insertion
point of the common tendon of the rotator cuff muscle group on the right was painful to
palpation. Testing of the rotator cuff ap.d deltoid muscles on the right for strength showed
the patient to have painful weakness. The right scapula was markedly hypomobile in
comparison to the left.
The occiput-C2 and the CS-7 motor units showed restriction in c_ompound lateral flexion/
rotation/extension movements. Sensitivity testing of the upper extremities to the
Wartenburg pinwheel was normal and balanced. The deep tendon reflexes were normal
at +2/+2. Strength testing did not show focal weakness. Th~ #1,2 and 3 costovertebral
articulations on the right were restricted in rotation extension and rotation flexion
movement. The T3-S and T4-6 segments showed restriction between flexion and
extension and in compound lateral flexion/rotation/extension movements with
corresponding right side dominant costovertebral articular restriction in rotation
extension and rotation flexion movements. The teres minor and infi:aspinatus
impingement points on the right were positive for pain and restriction that exactly
duplicated her right upper extremity symptoms. The anterior strap muscles were painful
to palpation to a moderate extent. Testing of the paracervical thoracic musculature for
strength showed the patient to painful weakness in resisting anterior-posterior and
posterior/anterior forces especially if applied at a 45-degree angle to the patient's right or
left. Resistance of the thoracolumbar musculature to rotational force applied from behind
showed the patient to have painful weakness in resisting a counter clockwise force that
was moderate and only mild in resisting a clockwise force,
The patient was oriented x3, had normal station, gait and good balance. She has not
experienced changes in sense of taste, smell, vision or hearing with this accident. The
suboccipital muscle fibers were spasmed with trigger point reactivity; stimulation of
which produced pain extending into the occiput and duplicating headaches she has been
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experiencing. She was extremely tender to palpation in this area, as well as through the
cervical spine and into the trapezius ridge and levator scapulae muscles bilaterally, but
dommant toward the right. The parathoracic musculature overlying the left levator
scapula and rhomboid muscles was painful with trigger point reactivity.. The cervical xrays were taken that included anterior-posterior lower cervical views along with flexion
and extension views to complement the cervical neutral view from lateral. Anteriorposterior lower cervical, lateral cervical neutral with flexion and extension. These x-rays
show the patient to have mild discogenic spondylosis at the C6-7 level. The patient
showed a loss of normal mid to low cervical lordosis. Biomechanical dysfunction was
noted between flexion and extension movements. I noted slight "translation laxity" at the
C4-S and the CS-6 levels between flexion and extension movement with ·no substantial
involvement of the C4-S level. I did not see evidence of fracture, dislocation or
anomalous development or soft tissue pathology that would be significantly contributory
to her present condition and/or complaints.
Global range of motion testing of the lumbar spine showed the patient able to reach the
fingertips to the knees with pulling pain across the lumbosacraljunction that could be
forced through to reach the ankles. Extension was decreased approximately 1/3 with
sharp pinching pain that was magnified if done toward the right in a Kemp maneuver.
Lateral flexion and rotation movements were full with endpoint pain. Sitting straight leg
raise test was not painful nor was supine straight leg raise test or Patrick's fabere test.
The patient appeared.to be free of abnormal neurologicals in the lower extremities with
normal strength, nonnal sensation and normal deep tendon reflexes. The paralumbar
musculature was hypertonic with locally reactive trigger points and the iliolumbar
ligaments were painful to palpation bilaterally.

This patient this patient has sustained the following:
1. A cervical thoracic acceleration/deceleration sprain/strain injury with posttraumatic
biomecbanical dysfunction, muscular spasming and cervicogenic cephalgia.

2. A lumbosacral/sacroiliac sprain/strain injury with biomechanical dysfunction and
· muscular spasming.·
3. A right shoulder strain/sprain injury with particular involvement of the rotator cuff
muscle group, and posttraumatic impingement syndrome.
4. Right upper extremity symptoms that could have a radicular component, but most
probably involved sclerogenic symptoms related to the right shoulder.

.

.
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Complicating factors in this patient's injury include the following:

1. The patient had not fully recovered, although close to full recovery from an
automobile accident in June of the year 2000, being prior to this accident occurring.
2. The patient had immediate onset of neck and headache pains.
3. The patient has a right shoulder injury, which will place compensatory strain upon the
right cervical thoracic junction area.
4. The patient also has injuzy to the right foot that particularly involves of sprain or strain
type of injury to the right tarsal-metatarsal articulation· causing pain of the right foot.
This may affect the patient gait for the low back that could impact her low back recovery.

My plan in treatment of this patient includes the following:
1. Gentle adjustive procedures to the involved cervical thoracic and lumbopelvic
articulations to improve altered biomechanics associated with this injury. I will use some'
very gentle but different adjustive procedures to try and see if we can get improved
biomechaµics.
•
2. Use strain/counterstrain exercise protocols to decrease muscular spasming and
reactivity, promote soft tissue healing and decrease posttraumatic soft tissue fibrosis.
3. Use galvanic stimulation, ultrasound, Micro-amperage current therapy and/or
intermittent traction for the cervical spine that may decrease .the patient's posttraumatic
soft tissue fibrosis and promote soft tissue healing.
4. Work with the patient on home exercises to improve strength, flexibility, have her
continue with those she is currently working on, but tone them down somewhat so they
are not pushing as much.
5. Have the patient use hot and cold pack therapy to the neck and low back and shoulder
. areas to decrease muscular spasming and reactivity and promote soft tissue healing.

SUMMARY AND CONCLUSION:
I believe this patient can respond favorably to treatment. I am certainly concerned about
the ongoing nature of her complaints despite 7 weeks since the accident and the fact that
this is superimposed upon a previous, recent accident I believe this patient may need to
have a specialist evaluation of the right shoulder and may be consideration of injection
therapy into the cervical region and possibly the right sacroiliac articulation.
I
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I will mention this to Cheryl Rambo, Nurse Practitioner and Dr. Little and see what they
think on this.
David N. Price, D.C., DA.B.C.O.
DNP/tas/dic.446
DICTATED BUT NOT READ
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T

DAVID N. PRICE, DC, DABCO

9508 Fairview Ave., Boise, ID 83704

Diplomate American Board of Chiropractic Orthopedists

(208) 323-1313

Fax: 323-1386

AJ?ril 20, 2001
Fanners Insurance
P.0. Box 4637
Boise, ID 83711
RE:

Patient:
DOI:

Claim#:

Peggy Cedillo
02-01-01
23-109617

This patient presented to my office on April 20, 2001 for continuing evab,iation and
treatment of injuries previously sustained in an automobile accident. As I evaluated this
patient today, I found the global range of motion of her cervical spine full, with endpoint
right side cervical-thoracic pinching pain on rotation to the right and pinching pain at the
endpoint of extension. This spread across the cervical-thoracic junction area bilaterally.
No upper extremity symptoms accompanied this. Circumduction of the shoulders was
full. Scapulae mobility was decreased on the right side. This has improved, but is still a
significant residual. The T2-4, T3-5 and T4-6 segments showed restriction in compound
lateral flexion/rotation/extension movements .with ~orresponding right side dominant
costovertebral articular restriction in rotation/extension and rotation/flexion movement.
Foraminal c~mpression test was nonnal unless an extension and/or lateral flexion
component was added toward the right side, in which case the patient had cervicalthoracic junction pinching pain on the right. Shoulder depression test was painful along
thetrapezius ridges bilaterally. This was dominant to the right side, but has improved
significantly. The trapezius ridge and levator scapulae musculature showed residual
hypertonicity with local 'trigger point reactivity dominant to the right side, The
suboccipital muscle fibers showed residual hypertonicity with local trigger point
reactivity, but this has improved significantly. Circumduction of his right shoulder is
full. There is tightness in superior and posterior aspect of this movement on the right in
compared to the left. Internal rotation of the right shoulder is now full, but tight in the
last 20% of this motion in comparison to the left. The teres minor and infraspinatus
impingement points show residual iII?,pingement point reactivity; stimulation of which
produces pain extending into the right upper extremity. The upper extremities appeared
free of abnormal neurologicals. Abduction of the right shoulder is now full, but the upper
portion causes compensatory shift through the cervical spine. The patient has residual
painful weakness in the rotator cuff and deltoid muscles on the right, but this has
improved. The global range of motion of the lumbar spine is full, with tp.ild endpoint
pinching pain on extension or Kemp test to the right and left.· No lower extremity
symptoms accompanied this. The insertion point of common tendon of the rotator cuff

• Boa_rd Certified Chiropractic Orthopedist
• Certified Industrial Chiropract~ Consultant
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muscle group on the right side has residual palpatory tenderness, as does the deltoid
muscle. The patient shows residual biomechanical dysfunction at the occiput-C2 and CS7 motor units, but these have improved.
This patient has been showing favorable response to rehabilitation care for her
automobile accident injuries.
At this point, the patient has the following residuals:
I. Headaches-The patient reports that her headache frequency has reduced from near
constant to about 3 times per week. The intensity has reduced ~bout 50%. .

2. Neck pain-The patient's cervical pain, achiness and stiffuess that is now intennittent in
nature. When the patient is under physical, emotional stress or tension this intensifies.
With this, the patient also has intensification of her upper thoracic pain between the
scapula that is dominant toward the right side.
3. Shoulder-The patient has experienced improved mobility in the right shoulder with

decreased overall pain and there is decreased shSiprtess. However, she still feels achiness
and soreness that is present upon increased strain physically.or emotionally. Especially if
the patient engages in physically demanding activities such as her workouts, if she is not
extremely careful tlie patient experiences exacerbation of her symptoms.
SUMMARY AND CONCLUSION:

At this point, I ·believe the patient will continue to show progress with treatment
frequency of approximately twice a week. I believe it will be reasonable to institute use
of acuptmcture around the right shoulder and cervical-thoracic junction area.
Additionally, the patient will be contacting Dr. DuBose office, which had been arranged
through Cheryl Rambo, P.A.-C for evaluation and treatment by Dr. DuBose and Tom
Rambo, PA.-C for the right shoulder and cervical-thoracic region area.
David N. Price, D.C., D.A.B.C.O.
DNP/tas/dic.473
DICTAIBD BUT NOT READ
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PRICE C~OPRACTIC CENTER, Cero.
DAVID N. PRICE, DC, DABCO
Diplomate American Board of Chiropractic Orthopedists

9508 Fairview Ave., Boise, ID 83704
(208) 323-1313 Fax: 323-1386

May 31, 2001
Fanners Insurance
P.O. Box 4637
Boise, ID 83711
RE:

Patient:
DOI:

Claim#:

Peggy Cedillo
02-01-01
23-109617

This patient presented to my office on May 31, 2001 for continuing evaluation and
treatment of injuries sustained in an automobile accident. As I evaluated this patient
today, I found the global range of motion of her cervical spine to be full with exception of
the endpoint of right rotation, which was full, but tight with cervical thoracic pinching.
Circumduction of the right shoulder is still painful at the superior and posterior aspect of
movement, but has improved with acupuncture. Internal rotation is tight, but improved.
Abduction still has restriction in the upper portion, but this has improved. The right , ·
scapula is hypomobile in the upper portion, but this has improved. The patient is not
experiencing radiating symptoms in the upper extremities an<;l the global range of motion
in the lumbar spine is full. The occiput-C2 motor unit is showing residual restriction in .
compound lateral flexion/rotation/extension movements. Foraminal compression,
cervical distraction and shoulder depression tests are normal unless an extension and/or
lateral flexion component is added to the right, in which case the patient has right side
cervical thoracic pinGbing pain.
SUMMARY AND CONCLUSION:
Overall, I am quite pleased with the progress that has been shown over the past 3-or 4
weeks with acupuricture. I believe that this, along with scapula resistive stretching
mobilization exercises has helped the patient in her progress. She does have a very life
with work and it is difficult to get focused on exercises, but I believe the patients overall
conditioning has improved. I am concerned that she still has residuals in the left shoulder
that cause compensatory strain into the right cervical thoracic junction. I believe she will
also be helped by evaluation from an orthopedist. Further, I believe an evaluation by the
Idaho Pain Center by Dr. Dubose will be helpful to this patient in decreasing some of the
local trigger point reactivity through the trapezius ridge and levator muscles and also the
facet pain.
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RE: Peggy Cedillo
At this time, I believe it will still talce us about 1 more week of acupuncture at the current
frequency of twice in a week (although we have not been able to steadily do that,
sometimes it has been only once), I would then go to 1 time next week. I plan to work
with her at a frequency of 1 time per week in June and am hopeful that by the end portion
of June we can be approaching maximum medical improvement with the recognition that
she will still need to follow up with the pain center and through the orthopedist. Those
factors could change that prognosis and projection.
David N. Price, D.C., D.A.B.C.O.
DNP/tas/dic.508
DICTATED BUT NOT READ
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PRICE CHIROPRACTIC CENTER, CHTD.
DAVID N. PRICE, DC, DABCO
Diplomate American Board of Chiropractic Orthopedists

9508 Fairview Ave., Boise, ID 83704
(208) 323-1313 Fax: 323-1386

June4,2001
Farmers Insurance
P.O. Box 4637
Boise, ID 83711

RE:

Patient:
DOI:
Claim#:

Peggy Cedillo
02-01-01
.
23-109617

The patient demonstrates full range of motion of her cervical spine now, but the endpoint
of right rotation is accompanied.by pinching. Lateral flexion to the left is decreased in
the C2-4 region abruptly, but still can go fully to the right The upper and mid cervical
paraspinal musculature is hypertonic with locally reactive trigger points and these extend
down into the trapezius ridge and levator scapulae muscles. The patient has palpatory
pain over the anterior portion of the rotator cuff muscle group on the right side and over
the teres minor and in:fraspinatus muscles, but this has improved. External rotation is
full. Circumduction is full, but painful in the superior and posterior aspects of movement
with tightness. Internal rotation is tight on the right in comparison to. the left, but right
scapula mobility has been improving. The patient has tightness in the trapezius ridge and
Ievator scapulae muscles. Biomecbanical dysfunction is still noted.
SUMMARY AND CONCLUSION:
I am quite pleased with the improvement that has been show over the past month with
acupuncture and adjustive treatments. She still needs to follow up with The Idaho Pain
Center and with the orthopedist. I have written letters to those doctors in preparation for
those, which will happen in the next week or so. I am hopeful she will continue to get
good progress with that and anticipate cutting her back to a treatment frequency of 1 time
per week, beginning next week.

David N. Price, D.C., D.A.B.C.O.
DNP/tas/dic.51 la
DICTATED BUT NOT READ
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PRICE CHIROPRACTIC CENTER, CHl'D.
DAVID N. PRICE, DC, DABC::O .
Diplomate Amtrican Board of Chiropractic Orthopedists

9508 Fairview Aw..~ ID!B?Ot
(2.ll8)323-1313 Fax:323-1386

June ?7, 2001
Ms. ·Cheryl Rambow, FNP
McMillan Medical Center
4750N. Five Mile
Boise, ID 83713

RE: Peggy Cedillo
Dear Cheryl:
I wanted to update you on the status of Peggy. She was last in my office on June 4, 2001.
She has had a busy work schedule a difficulty getting in since then. Hopefully, she has

followed up with The Idaho Pain Center and also the orthopedist. I was using
acupuncture on the right shoulder and the cervical spine and the patient seemed to be
responding quite favorably to that. I am not certain of her current status, as it has been
several weeks since the patien~ was seen by me. I believe that overall her condition has
been improving, but she does liave a challenging schedule. If she follows up with you
and ~ere is anything I can do to be of help, please let me know and I will be more than ·
happy to do what I can in an effort to get this patient resolved and stabilized. I certainly
appreciate working with you in her behalf and being a part of your "team".
Sincerely,

Dr. David N. Price, D.C., D.A.B.C.o'.
DNP/tas/dic.530

• Batlrd Certified Chiropractic Ortho~dist
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PRICE CHIROP~CTIC CENTER CBTD.
DAVID N. PRICE,

DC, DABCO, FLW'A

Dlplamate American Board of Chiropractic Orthopedists
LWA Certified ln Acupuncture

9508 Fafmew AYe,, Boise m837M
(208) 323-ISlS l!'u: S2S•1388

May30,2002
RE:

Patient:
DOI:

PI Acct#:

Peggy Cedillo
02-01-01
120901

This patient presented to my office on May 30, 2002 for return evaluation and treatment
of injuries previously sustained in an automobile accident. As I evaluated this patient
today, last saw her in May 2001. She has been following up with Dr. Michael O'Brien
and also Dr. Thomas Goodwin. The patient had been through physical therapy and has
been on home exercise rehabilitation. She indicates that she last saw Dr. Goodwin about
1-1/2 months ago and she has been seeing Dr. O'Brien on a regular monthly basis. The
patient reports that she has been able to do most of her activities normally and has
minimal pain with most of th.em and estimates herself to be able to do about 75-80% of
her normal pre-accident activities. However, when she engages in physically demanding
activities her shoulder and neck flare up. For example, this past weekend the patient rode
her bike for the fir.st time since the accident and had a major :flare up. She is now in the
office in acute painful distress with difficulty moving her head to the side. This is
especially acute on the right side through her right cervical paraspinal musculature and
into the right scapula. She is frustrated because of th.e impact this is having on her life
and has tried to ignore it and go on with it, but feels like she cannot get back to normal
types of activities.
EXAMINATION:

My examination showed the patient to have posterior para.cervical muscular spasming
with locally reactive trigger points present bilaterally, but dominant to the right through
the trapezius ridge and levator scapulae muscles. The sub occipital muscle fibers are also
hypertonic with trigger point reactivity that spreads pain into her occiput. Circumduction
of the right shoulder was cautious, but full. Internal and extemal rotation of the right
shoulder was cautious, but full. Internal rotation of the shoulder was full, but tight.
Abduction was painful above 90-degrees oflift, but could be forced through to over 120degrees with some pain intensification. She seemed to have adequate strength in the
rotator cuff and deltoid muscles, but did have pain at the endpoint of high intensity
testing. The patient also has reactive impingement points at the teres minor and
infraspinatus muscles. 'Q:tese do produce right upper extremity symptoms. The global
range of motion of the lumbar spine seem:;i :full. Scapulae mobility is decreased on the
right side. Rotation of the cervical spine was decreased about SO% to the left and about
90% to the right. Lateral flexion to the right was decreased about 90% and to the left
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about 80%. Extension is decreased about 75% and forward flexion brings the chin within
·

4 fingers of the sternum.

SUMMARY .AND CONCLUSION:

This patient is in acute painful distress, probably related to increased activity with her
cervical spine held in prolonged extension while she rode the bike and also taldng shock
adsorption through the shoulders and neck. I think as a result of this the patient has some
cervical facet impingement and spasming resulting in a torticollis. Certainly, her
shoulders flare up as well. I believe she can calm down with some treatment, but suspect
it will take several visits to get her neck eased up somewhat.
I will encourage the patient to continue to follow up with Dr. O'Brien and Dr. Goodwin
and I will try to work with her a few times to get her through this acute episode. In my
best judgment, the patient has to make the decision of whether she is satisfied with living
with 75-80% of her normal activities in life or wants to pursue shoulder surgery.
Additionally, I think this patient would be good candidate for consideration of facet
injection, as she does seem to have significant facet involvement. The problem is, is that
I cannot tell at this point whether the problem is mostly related to compensatory strain
from shoulder or mostly related to cervical facet etiology.
David N. Price, D.C., D.A.B.C.O.
DNP/tas/dic.911
DICTATED BUT NOT READ
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PRICE cmROPRACTIC CENTER CHTD.
DAVID N. PRICE, DC,
Dqilamat.e American Board of Chiropractic Orthopedi5ts
LWA.Certyied in Acupuncture

DABCO, FIAMA
9508 Falrrfcw A,e., Balle m 83704
(208) 323-1813 hi: 823-1888

May30,2002

Dr. Thomas Goodwin
Boise, Orthopaedic Clinic
1075 N. Curtis Rd., Ste. 300
Boise, ID 83706
RE: Peggy Cedillo

Dear Dr. Goodwin:
I have enclosed a copy of my dictation on this patient for your review and records. I
think she is able to do about 75-80% of her life activities without difficulty, but to pursue
the others; she ends up with major flare up in her shoulder and cervical spine. I am not
certain if this is primarily and etiology from cervical facet problems or ifit is related to
her shoulder causing compensatory strain in the cervical spine. I have told the patient
that she needs to decide if she is willing to curtail her life activities to adapt to the
shoulder problems or if she needs to pursue surgery. I defer that judgment to her, but I
think it is a reasonable decision to face.

Sincerely,

Dr. David N. Price
DNP/tas/dic.911

'.
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PRICE CHIROPRACTIC CENTER CHTD.
DAVID N. PRICE,

DC, DABCO, F1AMA

.Dfplomate American Board of Chfropnu:tfe Orthopedists
wrA Certified in Acupuncture

9508 l!'alnfew AYe., Balle m83704
(208) S23•1SIS Fu; 923-1988

May30,2002
Dr. Michael O'Brien
Ms. Becky Elder, FNP
·901 N. Curtis Rd., Ste. 101
Boise, ID 83706

RE: Peggy Cedillo
Dear Dr. O'Brien & Becky:
This patient presented to my office in acute painful distress because of her right shoulder
and cervical thoracic region. I have enclosed a copy of my dictation for your review and
records, as you are the one who has been following up with her. I am wondering if she
would be a good candidate for consideration of a facet injection. Also, the patient still
has problems with the shoulder, but I know there has been hesitancy in doing surgery.
That is certainly not my expertise, but the patient indicates that she is only able to do
about 75-80% of her normal capacity in life without having significant painful episodes
such as this. I am wondering if she would be aided from a facet injection or if the facet is
the main cause or she has compensatory strain to the cervical spine because of the
shoulder ~d perhaps the shoulder is the main cause; what do you think?
I appreciate you work with this patient and I am open to any input, directives and so forth
that you might have.
Sincerely,

b-

~

Dr. David N. Price
DNP/tas/dic.911
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PRICE CHIROl'RACTIC CENTER CBTD.
DAVID N. PRICE,

DC, DABCO; PI.UL\

9508 Fllnle,r A-., Boflo mS:S70f
(2081323-lSIS Pu: 323-1588

September 23, 2002
RE:

Patient:
PI Acct#:
DOI:

~~g~\':9~..-!#J~9.. . , i,
. 120901 . ~--·-·.!:<~·-··"·
02-01-01

This patient presented to my office on September 23, 2002 for retum evaluation and
treatment of injuries previously sustained in an automobile accident. It has been
approximately 2 months since I saw Peggy: She has had surgery and has marked
improvement in mobility of the right shoulder. She has been doing much better overall,
but in the past few days developed pain increase in her cervical thoracic region. She has
been on home and physical therapy exercise protocols to rehabilitate the shoulder. She
indicates that norm.ally since the surgery her headaches have been much better and her
cervical thoracic region has been but much improved. I found her global range of motion
in the cervical spine to be full. Foraminal compression, cervical distraction and shoulder
depression ·tests were normal. The sub occipital muscle fibers showed hypertonicity with
local trigger point reactivity. but are doing much better. The same is true for her mid
back area between the shoulder blades. She does have hypomobility of the right
scapulae, but that is to be expected at this time and she has crepitation on circumduction
of the right shoulder and abduction of the right shoulder. The occiput-C2 and CS-7 motor
units show residual restriction, but have improved a great deal. The paracervical
musculature hypertonicity has improved overall in comparison to previously noted. but
does seem tight and have trigger point reactivity today.
At this point, I think Peggy will need a couple of follow-ups to get the mechanics of her
cervical spine to be doing well and then I should probably not do anything tmtii she

completes her physical therapy rehabilitation on her shoulder and then re-evaluate to see
if th.ere are any residuals left in her cervical spine.
David N. Price, D.C.• D.A.B.C.O.
DNP/tas/dic.054
DICTATED BUT NOT READ
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November 18, 2002
RE:

·Patient:
PIAcct#:
DOI:

Peggy Cedillo
120901
02-01-01

This patient presented to my office on November 18, 2002 for continuing evaluation and·
treatment of her injuries previously sustained in an automobile accident In evaluating
this patient, the global range of motion of the cervical spine to be full.. The endpoints of
lateral flexion and rotation are accompanied by pulling, but this is moderate in
comparison to previous findings. Circumduction of the shoulders was full. Scapula
mobility is tight, but I think that is related to some tightening from exercises. Foraminal .
compression, cervical distraction and shoulder depression tests are normal. Suboccipital
muscle :fibers are hypertonic with local trigger point reactivity. The occiput-C2 motor
unit shows restriction in compound lateral :flexion/rotation/extension movements with
dominance on the left, but this has improved substantially. The trapezius ridge and
levator scapulae musculatl,Jre is hypertonic with local trigger point reactivity and it has
improved as well. The thoracic segmental function still shows some residual decrease in
the T3-5 and TS-7 segments in compound lateral :tlexion/rotation/extension movements
with corresponding costovertebral articular restriction in rotation/extension and
rotation/flexion movements. She does not seem to behaving abnormal neurologicals "in
the upper extremities.
At this time, I think Peggy has been responding favorably to some follow up
rehabilitation care for cervical thoracic.pain. She appears to have done well from the
surgery on the shoulder, but I defer to the surgeons judgment (Dr. Goodwin) regarding
that and her prognosis on the shoulder. As far as the cervical thoracic region goes, I
believe we can help to achieve decent stability now that the shoulder has been repaired.
She is CUI1'ently involved in an active exercise weight regimen to try and build up the
strength through the cervical thoracic and mid thoracic and shoulder regions. With that,
there is some soreness attendant to it as well as tightening that is causing her some
discomfort and I believe it will be transient in nature.

The primary residuals the patient will have from this iniury include the following:
1. Shoulder-I defer to Dr. Goodwin concerning the shoulder itself, as he is the one who
did the surgery.
2. Cervical-The patient has some residual tightness in suboccipital region that I believe is
due to posttraumatic periarticular fibrosis and myofascial adhesions that affect the
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Page Two
RE: Peggy Cedillo
suboccipital muscles as well as the upper cervical articulations. This will cause the
patient a tendency toward intennittent episodes of headache pain or suboccipital pressure
feelings and tightness.
3. Mid thoracic pain-The patient has some residual pain in the mid thoracic region with
tightening. I think that this will probably improve substantially with continued time;
weight lifting and gradual phase out in treatment. However, I believe it also has
propensity toward residuals related to this accident. That will depend on how well the
shoulder completely rehabilitates and how well she is able to stabilize from the effects of
exercise rehabilitation. I believe that there will still· be episodes of symptomatic and
functional regression that will occur in this region a couple of times p_er year and will
occur when the patient engages in physically demanding activities for which she is not
adequately preconditioned especially involving the use of the upper extremities. These
episodes wiU involve pain that will be more of an aching stiffuess with intermittent
feelings of sharpness. They will probably have sufficient intensity to necessitate
interventional treatment that could require anywhere from 2-4 visits.

As far as the cervical spine is concerned, I expect that she will have episodes of
symptomatic and functional regression that will probably occur about once a quarter.
These will involve episodes of tightening through the sub occipital region leading to .
headaches and stiffuess in the upper cervical spine. Such episodes will probably take
anywhere from 2-4 treatments to get her back to a pre- regression status.
The episodes the patient has in the mid thoracic and sul,occipital region will be due to
posttraumatic periarticular fibrosis and myofascial adhesions that place mechanical strain
on the articulations of these areas and therefore ixritating and strain the muscles. These
will be a problem when the patient engages in prolonged static posture positioning (upper
cervical spine), is under condition of stress (upper cervical region) or engages in
physically demanding activities for which she is not adequately pre-conditioned that use
the upper extremities. I believe the patient will also be susceptible to premature
degenerative change in the cervical spine at a more accelerated rate than might be
expected based on age alone. She will also be more susceptible to future injuries to the
mid thoracic or cervical region. At this time, I trying to finish up the rehabilitation
process to release her from active care and expect that will take place within 4-weeks and
I would estimate that this patient will take somewhere between 4 and 8 treatments to
reach that point and then be released from my active treatment with he aforementioned
prognosis.

David N. Price, D.C., D.A.B.C.O.
DNP/tas/dic.130
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November 25, 2002
RE:

Patient:
PI Acct#:
DOI:

Peggy Cedillo
120901
02-01-01

This patient presented to my office on November 25, 2002 for continuing evaluation and
treatment of her neck pain and back injuries. The patient had a situation occur on Friday
morning when she turned her head to the side and had a sudden onset of shBip pain in the
area that we have been treating. She came in and was seen by Dr. Green. This improved
today, but she is still sore. I changed out treatment technique to a side toggle. I think the
patient will respond favorably to that; In my judgment, it will be best to work on this
patient in a couple of days like we have already scheduled and then will let her sit for a
few days.

David N. Price, D.C., D.A.B.C.O.
DNP/tas/dic.138
DICTATED BUT NOT READ

\q£
\ I;
- ......
rt -

:. ~
\S\>

&
• Certified Industrial Chiropractic Consultant • Auto/Personal Injury Treatment/Evaluation
• Occupational Injuries

001569
OR0042

_,.

-..T "

PRICE CIDROPRACTIC CENTER CBTD.
DAVID N. PRICE, DC,

DABCO, nAMA

December 11, 2002
RE:

Patient:
PIAcct#:
DOI:

This patient presented to my office on December 11, 2002 for continuing evaluation and
treatment ofher injuries sustained in an automobile accident. As I evaluated this patient
today, I found the global range ofmotion ofher cervical spine to fbll. Foraminal
compression, cervical distraction and shou~er depression tests were normal.
Cimumduction of the shouldem·was full, but tight in the superior and posterior aspects of

movement on the right. lntemal rotation was full, but tighter on the right. The mid to
upper scapula was hypomobile on the right in comparison to the left, The patient is not
experiencing upper extremity symptoms. The trapezius ridge and levator scapulae
musculature shows residual hypertonicity with local trigger point reactivity spreading up
into the suboccipital region~ but this has reduced substantially and is clearing. The
segmental function ofthe thoracic spine still shows residual restriction in the TS-6 region
and also at the- TB-10 resion. Corresponding costovertebral ,articular restriction is noted
in rotation/~ion and rotation/flexion movements, but has been improving.
Poraminal compression test is no longer painful unless an extension and/or lateral flexion
was added to the right. in which case there is cervical thoracic pinching pain, but this is
substantially better than previously noted. The patient is not experiencing lower
extremity symptoms. The global range of motion of the lumbar spine is full. Sitting
straight leg raise test is normal.

This patient has responded favorably to rehabilitation care for her automobile accident
mjuries. She had residual cervical thoracic and mid thoracic pain that has substantially
diminished.

She is still left with the following residuals:

1. Cervical thoracic pain-The patient still gets feelings of tightness that will occur
through the trapezius ridge and levator scapulae muscles spreading up_ into the
suboccipital region and sometimes lead to a headache. This is only occasional now and
predominantly happens at times of physical stress with the upper extremities or emotional
stress that cause her to tighten.
2. Mid thoracic pain-The patient still gets tightness in the bra line area with a feeling of
weakness and lack of endurance there. She has been working out faithfully since the end
of September with weights. At first she was doing them as a heavy regimen, but we
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RB: Peggy Cedillo
have backed her off to a lighter more endurance-building regimen. She still feels
disappointed and discouraged there is residual weakness in this area and a feeling of
tightness or lmotting.

At this point, I am through most of the treatment that I will need to render on this patient
on an active planned basis in her rehabilitation. She still has these residual symptoms,
but I will begin a phase out process in treatment. If the patient continues to progress as I
would hope, I would expect her to be through my active planned care sometime in
January. Most likely this will occur around the mid portion of January and I would
expect that it will take somewhere in the range of f4 treatn1ents or possibly S for me to be
done with this active care. I do believe she will have some residuals related to this
accident, but feel it better to quantify and qualify them when the time of release comes ..
David N. Price, D.C., D.A.B.C.O.
DNP/tas/dic.153
DICTATED BUT NOT READ
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February 15, 2906
RE:

Patient:
. Acct#:

Peggy Cedillo
220901

,'

This patient presented to my office on February 15, 2006 for evaluation and treatment of back

and neck pains. The patient has a histoi:y of back or neck problems with automobile accident
injuries. She has been hurting for 6 months or more and is just now beginning to get relief: She
has headaches and neck pain, but especially in the last week. She thinks she might have "slept
wrong''. She is not having upper extremity symptoms, but she is sore in her shoulders bilaterally,
and dominant to the left now, where it used to be the right. Scapula mobility is decreased
bilaterally. The occiput-C2 and CS-7 motor units show restriction in compound lateral
flexion/rotation/extension movements. She also shows restriction in at Tl0-12 and Tll-Ll. T2-4
and T3-5 are also restricted. Circwnduction of the shoulders are tight on the left, but full on the
right The upper extremities appear to be strong and free of abnonnal neurologicals, as did the
lower extremities. The global range ofmotion in the lumbar spine is :full. Suboccipital muscle
fibers are spasmed through the trapezius ridge and levator scapula muscles. Stimulation
produced headache pains that she has been having.
·

I believe the patient has cervical facet, costovertebral impingement, cervical torticollis, muscular
spasmfuglmyofascitis, and compensatoi:y thoracolumbar mech~cal strain. I think she can
respond favorably to treatment and expect some good change to be occurring within about 4
treatments. My plan will be to adjust her today and then follow up tomorrow and then on
Monday.
David N Price, D.C., D.A.B.C.O.
DNP/kb/dic.358
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June 20, 2.007
RE:

Patient:
Acct#:

Peggy Cedillo
220901

This patient presented to my office on June 20, 2007 for evaluation and treatment ofleft side hip
pain and cervicothoracic pain. The patient has been having this pain after a back-packing trip
that she recently returned ftoni in Honduras. She has pain in her cervicothoracic region probably
r~lated to that Her pain extends into the suboccipital region. She is getting generalized pain,
numbness, and tingling in her upper extremities, dominant to the ri~t side.
EXAMINATION:

Her scapula mobility is decreased bilaterally, but dominant on the right. Her rotation of the
cervical spine is decreased to the right by about 1/3 and to the left about 20%, and lateral flexion
is similar, and extension is painful at the endpoint with mid to low cervical pinching pain.
Foraminal compression testing intensifies this. She has trapeziu~ ridge and levator scapulae
spasming down through the rhomboids. The occiput-C2 and CS-7, T4-6 and T3-5 segments
show restriction in compound lateral flexion/rotation/extension movements, and left sacroiliac
joint dysfunction is noted between flex.ion and extension, doJillllant on the left. Her range of ·
motion of the lumbar spine is full, but the endpoint of extension and Kemp's test to the left has
pinching pain. Her hip is painful on compression, but this is mild. She appears to have pain-over
the greater trochanteric bw:sa on the left side and weakness in lateral lifting. These abductor
muscles are weak on that side. The patient has spasming from the suboccipital region down · .
through the trapezius ridge and levator scapulae muscles. Her headaches are in the occipital and
temple regions. She has spasming in her mid cervical spine, dominant to the right side in the
splenius muscles and down through the trapezius ridge area..
SUMMARY AND CONCLUSION:

She does not have focal weakness, but does have endurance weakness, which I think is related to
teres minor and infraspinatus impingement point reactivity, and also positive thoracic outlet
syndrome testing, as well as underlying disk etiology for radicitlar type symptoms. The patient
should be able to respond favorably to treabnent, but has such a busy schedule that it will be .
difficult to fo11ow up with her. I will follow up with her tomorrow and we will see where we are
at that time. She has not had a recent fever, trauma, or illness that would add to or precipitate her
current condition and/or complaints.
David N Price, D.C., D.A.B.C.O.
DNP/jd/dic.460
DICTATED BUT NOT READ
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October 26, 2007
RE:

Patient:

Acct#:

Peggy Cedillo
220901

This patient presented to my office on October 26, 2007 for massage therapy that was done for
one hour. It was applied to the right and left paracervical musculature, in the miq back area,
through the scapula, and into the low back and gluteal regions, but predominantly in the
cervicothoracic area. Her scapula mobility is decreased bilaterally, and her trapeziu_s ridge and
levator scapulae and suboccipital muscle fibers are spasmed. The patient has shown some
improvement though and is showing better mobility and will be followed up with on Monday.
David N Price, D.C.,.D.A.B.C.O.
DNP/jd/DIC.476
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January 18, 2008
RE:

Patient:
Acct#:

Peggy Cedillo

220901

. This patient presented to my office on January 18, 2008 for massage therapy that was done for
one half hour. It was done to the right and left paracervical musculature in the mid back area
through the scapula. This was done to try to ease some of the spasming the patient has been
having and she felt improvement on leaving. The patient reported about 50% improvement
David N Price, D.C., D.A.B.C.O.
DNP/jd/DIC.484 .
DICTATED BUT NOT READ
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Price Chiropractic Center
9508 Fairview Ave.
Boise Idaho 83704
Phone: (208)323-1313 Fax: (208) 323-1386

March 7, 2008 .

RE:

Patient .
Acct#: ·

Peggy Cedillo
22090l

This patient presented to my office on March 7, 2008 for massage therapy that \Yas done for one
half hour at no charge. This was done to the paracervicofli.oracic musculature and to try to help
the spasming.
·
·
·

David N Price, D.C., D.A.B.C.O.
DNP/jd/DIC.489
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truth, the whole truth, and nothing but the truth,
testified as follows:
EXAMINATION
BY MR. STEELE:
Q, Would you please state your name?
A. Thomas Earl Goodwin.
Q. And your ocaipatlon?
A. Orthopedic surgery.
Q, And you"re currently licensed to practice
orthopedic surgery In the state of Idaho?
A. Yes, I am.
Q, Doctor, could you take a look at what's been
labeled as Claimant's Exhibit 103.
A. (Witness complied.)
Q, Do you have that before you?
A. Ida.
Q, Could you tell me what that Is?
A. It's my curriculum vitae discussing where I
had my education - high school, undergraduate, medlcal
school •• Internship, residency, plar.e of birth, and
then Issues regarding my medical llcensure and

certification.
Q. And, Doctor, do you have any special

certifications?

1
2
3
4
5

6
7
8
9
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11
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14
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16
17
18

19
20
21
22
23
24

25

weakness In her right shoulder.
Q, And "it wlll assist you, you do have
Respondent's Exhibits 18 and 19, which I believe are
from your •• from the Boise Orthopedic Olnlc medical
records at the time you did this surgery.
A. Yes.
Q, IsthatA. No. 18 Is, In fact, from Boise Orthopedic
Olnlc records when I saw her initially In September
2001; and No. 19 Is medical records from HealthSouth
Treasure Valley Hospital July of 2002, referencing
surgery that I performed for her at that time.
Q. And, Doctor, at that time what was your
diagnosis of Peg's condition?
A. My diagnosis of Ms. Cedillo at that time was
three things, one of which was rotator cuff tendinitis
and rotator cuff Impingement; No. 2 was a rlght shoulder
labral tear; and No. 3 was a paralabral cyst that
extended back to the back of the shoulder, compressing a
nerve called the suprascapular nerve of th'e rfght
shoulder.
Q, And what treatment did you prescribe for Peg
at that time?
A. The treatment that I prescribed for her
was - at that point was surgical Intervention In that

5
7
l=:i==""""""""'"'====:z,==~~~~""'--·=~=""""'=""""""""=~=~~~~~~

1
2
3
4
5
6
7
8
9

10
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14

15
16
17
, 18

19
20

21
22
23
24

25

'A. My practice Is llmlted to shoulder surgery.

rm board certified by the American Board of Orthopedic
Surgery In 1984 but no special certifications past

that
Q, Dodor, I see you went to the Air Force
Academy.
A. I did.
Q. And did you also serve in the Air Force?
A. I did.
Q. And what years were those?
A. I went Into the Air Force Academy In 1970 and
left the Air Force In 1987.
Q, Okay. Thank you.
.A. Uh-huh.
Q, Doctor, in this case do you l_<now Peggy
Cedlllo?
A. I do.
Q. And how Is It that you know her?
A. I lnltlally met Ms. Cedillo back In 2001 when
I was working at Boise Orthopedic Clinic and saw her at
that time for some complaints regarding her right
shoulder.
Q, Do you recall what those complalnts were,
Doctor?
A, She had pain, !Imitations In motion, and

6

1
2
3
4
5
6
7

8
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14
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22
23
24

25

they had not responded to reasonable non-surgical
measures.
Q, And do you recall the prognosis.following
Peg's -- ['II refer to her as Peg •• Peg's surgery at
that time?
A. I felt thi!t surgery went well and I felt
that·· that she should have a reasonably good recovery,
although It could span six or eight months to maximize
her function; but I felt good about her ultlmate
function after the surgery.
Q, And, Doctor, when did you next see Peg as a
patient?
A. I next saw Peggy on November 30th of 2011, at
which time I was fn a new office here; and I saw her for
her right shoulder again at that time.
Q, Did you take a history from Peg?
A. Idld.
Q. And what did that history show?
A. History was I hadn't seen her In about nine
years and I - she reported that she had done well with
her shoulder up until being Involved In a motorcycle
attldent and subsequent to that had had increasing
shoulder and scapular pain and she was referred back to
me by Dr. Kenneth Little, who had done some cervical
surgeiy on Peggy.
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Q. And do you know why Dr. Little referred Peggy

1
2
3
4
5

to you?
A. It was for a reevaluation of - of right
shoulder problems, that being pain, weakness, and loss
of range of motion.
Q. Now, Doctor, this was some - this was in the
fall of 2011; Is that COffl!ct?
A. November 30th, 2011.
Q. And you hadn't seen her since 2002; Is that
mrrect?
A. Correct.
Q. And, Doctor, this motorcycle crash you
referred to took place on May 25th of 2008. Doctor,
that's quite a lapse of time between May of 2008 and
November of 2011.
Would you agree?
A. I would.
Q, How 15 It that you are able to relate Peg's
Injury at that time back to the motorcycle crash of May
2008?
MR, THOMSON: Object. Lack of foundation.
THE WITNESS: Well, she reported It to me this Is by history only that I got from Peggy -- that
she had done well. She obviously had Injured her
neck - at least It seemed to be she must l:lave Injured
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20
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23
24
25

iSSues, yes.
Q, And what were those Issues again?
A. They were a recurrent labral tear of her
right sh~ulder and a partial thickness rotator cuff tear
of her right shoulder.
Q, And, Doctor, how are these two symptoms
similar to Peg's Injury from 2001 that resulted in your
surgery In 2002?
A. Both these were In slmllar locations. The
labral tear was In the same location as her surgery In
2002. At that surgery we did not put any suture In the
labrum. I did a procedure called a debrldement where we
smooth that labrum down.
· And the labral tear that we saw at this 2012
surgery was In the same location but more - more
macerated, more tom, and, In fact, extended Into the
biceps tendon where the bleeps attaches In shoulder
(indicating) at the upper part of the labrum. So It was
In a slmllar location but more significant.
Her rotator cuff problem In 2002 - 2001/2002
is what we call rotator cuff Impingement where the
tendon Is not torn but it's Inflamed and Irritated. The
Injury she -- or the -· the findings at the 2012 surgery
were In the same location of the rotator cuff
(indicating) but a bit more advanced. Similar location,

:

:

:

:

9

1
2
3
4
5

6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

~~

her neck at that time, requiring ceivlcal surgery by
Dr. Little In 2008.
And It's not uncommon for people to focus on
one area of the body that's injured. Sometimes shoulder
pain can be related to a neck injury and neck etiology,
and I think it was Dr. Little who said her shoulder pain
would resolve with the neck treatment
And, in fact, It did not entirely. So he
sent her on a delayed basis, but not uncommon In that
setting to have somebody come on a delayed basis after
treatment of their neck injury wlth persistence of
shoulder pain.
BY MR. STEELE:
Q, And, Dodor, when you examined Peg In
November of 2011, what was your diagnosis?
A. My diagnosis of Ms. Steele at that time was
probable recurrent superior labral ~ar of her right
shoulder and partial thickness rotator cuff tear of her
right shoulder.
Q. And what treatment did you prescribe?
A. I advised her that if her symptoms persisted,
I felt that further surgery would be required on both
those Issues.
Q, And was surgery required?
A, It ultimately was required for both of those

10
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.

11
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-

··- ·.

though.
Q, Doctor, the surgery that you performed on Peg
In May of this year, you mentioned that It Involved a
stitching?
'A. It did. It Involved - the - the labrum Is
like an 0-rlng around a socket (Indicating) and the
biceps tendon attaches to the top of that (Indicating),
and the biceps tendon did not have a stable point of
attachment for the end of the lab rum.
SO I had to do what we call a biceps
tenodesls, which Is to reattach the biceps lower In the
shoulder (Indicating) because the attachment point Into
this labrum was not adequate to support that biceps
tendon, So I had to do more In tenns of stitching than
we did In 2002,
Q, Doctor, In the documents you have before you
there's a dcacument labeled Claimant's Exhibit 105, which
Is "Treating Shoulder lnstablllty,•
A. Correct.
Q, Do you recognize that pamphlet?
A. I do.
Q. How do you recognize that?
A. we - we have this pamphlet In the office.
It's one we use for patient education. It's produced by
a company, Krames, K·r·a·m-e-s, Patient Education.
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Exhibit 24.
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BY MR. STEELE:

8
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MR. lliOMSON: No objection.
Q. Dottur, we previously discussed

surgery; Is that cotTect?
A. That Is correct.
Exhibits No. 18 and 19.

THE WITNESS: I will make a point of
Respondent's No. 18. There's one missing page from

that. It's page L rm not sure - I don't see It
here. It's the first half of my history and physical
regarding Peggy on September 25th, 2001.
And I - It's not Included here, but page 2
and 3 are, and also a letter to Dr. Michael O'Brien, who
referred Peggy to me In the first place.
MR. STEELE: Thank you for pointing that out.
MR. TiiOMSON: No objection.
MR. STEELE: No objection to 18 or 19?
MR. lliOMSON: Correct.
MR. STEELE: Thank you.
BY MR. STEELE:
Q, Doc.tor, I'd now like to ask you to take a

look at this shoulder strap (Indicating).
A. This Is a shoulder -- basically a sllng that
we use postoperatively and It's required on anybody that
has -- that has the type of surgery that Peggy did.
It goes over the back (indicating) and hooks
and -- she's smaller _than I am -- It basically
lmmobllizes the shoulder postoperatively for protection.
Q. And that was presaibeil for Peggy after the
surgery?
A. Itwas.
MR. STEELE: Thank you. DodDr, would you
mind If we t'ook just a short break?
lHE WITNESS: That would be fine.
MR. STEELE: Thank you.
THE VIDEOGRAPHER: Off the record.
(Recess taken,)
THE VIDEOGRAPHER: On the record.
MR. STEELE: Doctor, I failed to offer your
C. V., which Is Claimant's 103, and so rd ask that the
arbitrator admit aatmant's 103,
MR. THOMSON: No objections.
MR. STEELE: Okay. Thank you, Mr. Thomson.

And, Doctor, now Mr. Thomson gets t'o ask you some
questions.
lHE WITNESS: Great

34

BY MR. THOMSON:

3
4

represent Farmers In this arbitration. And we met

5
6
7
8

Respondent's-what's marked at the bottom Respondent's
18 and 19 (Indicating) and those relate to your 2002

MR. STEEI..E: rd like to offer Respondent's

1
2

EXAMINATION
Q, Thank you, Doctor. Jeff Thomson. Again, I

before, We had a discovery deposition of you
previously.
A, Correct.

Q, Do you recall that?

g
10

11
12
13
14
15
16
17
18
19

20
21
22
23

24
25

A. Correct.
Q, At that time you had •• had already reached

your opinions that you were expressing today; is that
con-ect?
A. Yes, sir.
Q. And at that time had you had an oppl)ltunlty

to read your 2001/2002 patient file?
A, I had not
Q, And I think you stated today In the
deposition that you have not seen any other treatment
records of Peggy Cedlllo from your last seeing her in
2002 up to the date of the motorcycle accident.
A. That's correct.
Q. All right. And have you had an opportunity

to see any other treabnent records from the motorcycle
accident on May 2008?
A. I think rd seen Dr. Price's records, the

1

chiropractic care that he rendered for her, and that was

2
3

the only records I

4

opinions at that point when we took your deposition were

5
6

based solely on Peg's history and the •• your treatment
_records and the records you saw of Dr, Price -·

7
8
g
10
11
12
13

14
15
16
17
18

recall seeing.

Q, Okay, Is it then fair to say that your

A. They were.
Q. -- after the accident?

A. I mean I recall taking care of Peggy back In
2001/2002. I didn't have my Boise Orthopedic Oink:
notes from those days, which are here now. so rd
recalled the nature of the treatment I rendered for her
back then but didn't have the specific notes to refer

to.
Q, Sa the only new notes or the only new

19

lnformatlan you reviewed since your discovery deposition
were the 2001/2002 patient file notes?
A. That's ccrrect,
Q, You first saw Peggy Cedlllo on - after the

20

accident on November 30, 2011, correct?

21

22
23
24
25

A. Correct.
Q. Sa that was three and a half years after the

aa:ldent?
A, Correct.
Q, And then you saw her again, as I understand

36
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It, on May 7th, 2012, That was six years later -- I'm
sorry -- six months later, and that was the next time

1
2

3
4

you saw her, correct?
A. Correct.

Q. And trigger points In the rhomboids?

5

Q. And then you perfonned the surgery, then, a
few weeks later on May 22nd, 2012, correct?
A. That's correct.
Q, So that was nearly, a aiuple days sho~ of
the fourth anniversary from her accident, correct?
A. Correct.
Q, What symptoms would one expect to see of a
shoulder injury like a labrum tear or a rotator cuff

3
4
5
6

Q. Would they have spasming In the upper

6
7
8

9

10
11

12
13
14

15
16
17
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20
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25
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25

7
8
9

Q, And bigger points In the levator scapulae
area?

A. Yes,slr.
A. Yes,
trapezli?
A. Yes.

Q. And spasming in ~ levatar scapulae?

10

A. Yes.

11

Q. And spasming In the rhomboid area?

25

A. COrred:.
Q, Doctor, I'm going to give you what Is a
subset of Dr, Price's records that you may or may not
have had an opportunity to see.
MR. THOMSON: rn have you mark this as
Deposition Exhibit -- whatever our next number Is.
(Discussion held off the record.)
(Exhibit 201 was marked for Identification.)
BY MR. THOMSON:
Q, So, Doctor, looking at Exhibit 201 [sic],
looking at the first page there, first I'll note that
actuallJ this is Dr. Scheffel's - no, I'm sony. This
is Hands-On Therapy l"!!confs and Idaho Sports Medicine
Institute records and actually one of your records.

Whenever we're not working well here
(Indicating), these muscles (Indicating) In the back of

1
2

records. Maybe I've messed myself up here. What did I

the shoulder have to take over and work more to
compensate oftentimes; and I almost unlversally see

3
4
5
6
7
8
9

tear?
A. Uh-huh. They can -- they can vary. Pain can
wax and wane day to day; week to week. It's oftentimes
associated with a sense of weakness (Indicating), pain
with overhead activities (indicating) especially.
A lot of people come In and they say, you
know, "Doc, this just feels deep, I can't poke on It''
(Indicating). "I can't find It. It's just deep pain.
It's a couple Inches In there." And they go, "It hurts
here" (Indicating), "It hurts there" (Indicating). "And .
for the past four, five, six months since this thing,
happe~ I now hurt back in the back of the shoulder"
(Indicating).

people with labral tears that -- they certainly don't

lookdefonned.
They don't have atrophy. They don't have
swell!ng. They're not black and blue. But they have
deep pain that just aimes and goes depending -- It's
activity related, usually worse at night, certainly
worse with overhead motion (Indicating), And they
often - a lot of times have a lot of upper neck and
back pain as well,
Q, In Identifying maybe more specifically the
upper back and neck pain, a person with a malfunction Ing
shoulder joint might have pain In the levator scapulae?
A. That's correct.
Q. Would they also have pain In the rhomboid
muscle area?
A.

Yes.

Q. And also in the trapezius area?

A. Yes.
Q. Would they have trigger points In the upper
trapezlus area?
A. They usually do.

12
13
14
15

16
17
18

19
20

21
22
23

24

10

glveyau?
A. (Indicating,) Dr. Price - Dr. Price's

records.
Q, Oh, okay. Yeah. I think we both have the
same one. Here we go. Okay.
Now, this is a record dated June 20, 2007,
which would have been a little less than a year before

the aa:ldent.

11

A. (Witness nods head.)

12
13

Q. And, again, It's Dr, Price's record. You've

14
15
16

testified that a person with shoulder malfunction could
have spasming In the trapezlus ridge and the levator
scapulae area and down through the rhomboids.

17

I wlll bring your attention, then, to the
examination portion of the first page - one, two,

18
19

three, four - five sentences down.
Do you see the reference there?

20
21
22
23
24

25
38

I misspoke when I said It was Dr. Price's

A.

Yes, Ido.

Q. And that reference Is that she has trapezius

ridge and levator scapulae spasming down through the

rhomboids?
A. I see that, yes.
Q. And, again, this rs before the motorcycle

40
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2
3
4
5

accident. A little further down you'll see the
santenai:
"The patient has spasming from the
subocdpltal region down through the
trapezlus ridge and levatw scapulae

6

muscles,•

7
8
9

Do yuu see that?

10
11

12
13
14

15
16
17
18
19
20
21
22
23
24

25

until just a week before the ac:ddent, May 15, 2008.
~ere you familiar·· were you aware thllt she
had been treating untll a week prior to the motorcycle
accident with Dr. Price?
4
_A, No, I was not.
5
Q, Dr, Prim was good enough to decipher those
6
In
his
deposition, and I'll Just give you some of what
7
he
was
,;aylng about what he was treating her for. And,
8
again,
they're
consistent with the notes we've talked
9about.
10
She had some pain at the right side
11
cervlcothoradc junction. She was having some achiness
12
In the right scapula. The message was being done along
13
the
trapezius ridge areas and along the scapula.
14
He Indicated that·· the same amcerns In the
15
·
cervicothoraclc
region end that she had some mild
16
improvement
but
then had Increased tightness and
17
achiness
In
the
cervlcothoraclcjunction
area.
18
He
says
that
the
R's
that
are
peppered
19
throughout each of ~ase - and nearly every one of
20
those entries have an R -· he's talking about treatment
21
to the right side.
22
..
A. (Witnes., nods head,)
23
.
.
Q, lllen there was some further Improvement in
24
the
right cerv!cothoraclc region, slmllar treatment; but
25

1
2
3

A. I do,

Q. And toward the end of this it talks about the

spasming and some of- In other areas but also dominant
on the rfght side and 'down through the trapezius ridge.
Do you sr.e that?
A. I do:
Q. And do you see In the summary and conclusions
that though she haa no focal weakness, she has endurance
weakness?
A. I do.
Q. Is endurance weakness consistent with a
shoulder malfunction?
A. You know, it can be. It can - there's a big
overlap - fl just digress just a little bit There's
a big over1ap In this area between neck pathology and
shoulder pathology, They both can radiate or cause
spasm Ing Issues In these regions,
And endurance weakness could be related to

41
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shoulder pathology or it can be related to neck
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1
2
3

pathology. They both meet In the {Indicating) - In
this area, But that Is compatible with •• with shoulder
pathology, yes.
Q, Okay. And let's go to page 2 of Exhibit
20L

4

5
6

A. (Witness compiled')

7
8

Q. And, again, this Is October 26, 2007,

Dr. Price's record: Do you note there that she's again

9

having trapezius ridge and lev11tor scapulae and
Sllbocdpltal musde fibers all !ipasmlng?
A. I do.
Q, And then on page 3 we're getting a little
doser to the accident This Is just a couple of months
before the accident, March 7, 200JI, Price Chiropractic

10
11
I

14

Center.
Do you see there that the massage •• yeah ••
massage therapy was done to the paracervlcothoraclc
musculature to try to help the spasming?
A. (Witness nods head.)
Q. Do you see that?
A. I see that, yes.
Q. Now, there's three more pages of Dr. Price's
records which are Indecipherable but they represent
treatment that Peggy was receiving from January 14, 2008

42

12
13

l

15
16
17
18
19
20
21
22
23
24
25
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a couple days later she had some Increased tightness In
that area. And that brings us up to about March.
And then •• so these are all treabnent
reconls of Ms. Cedillo up until a week before she had
the motorcyde accident. The last page:... or I'm sony,
not tha last page but the page marked 080064 at the
bottom of Exhibit 201 is a letter from Dr. Price ID
Dr, Bates.
Now, this letter is dated four days after the
motorcycle accident. And what I'd Ilka to - and feel
free to read the whole letter, but what I'd like to
focus your attention on Is the second paragraph where
he's talking about her prior history, and he says:
"At that time the patient was almost
resolved and on her own. She was doing
home traction and was essentially pain
free In the cervlcothoredc region, with
soma residual tightness In the trapezlus
ridge and levator scapula muscles and
some intermittent radiation in the
superior and medlal scapulao. •
Again, this Is desalblng her mndltion
essentially just before the accident, when he last saw
her a week before the motorcycle accident,
My question, Dr. Goodwin, is after having now
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1

seen these treatment records that you have not seen

2
3
4
5

before of Dr. Price In the months leading up to the
accident and having seen the types of complaints and

1
2
3

pains that she was exhibiting at that time, do you still

4

Q. -- correct?
The findings, at least the surgical
findings·· you cannot tell from the surgery whether
what you were repairing was a chronic problem or a

5

traumatic problem, correct?

6

stand by your opinion that she was asymptomatic after
[sic] the accident? .

7
8
9

A. She was certainly not asymptomatic regarding
her upper back (Indicating) and these rhomboid,
trapezlus, levat:or scapulae, And, again, I mean

10
11
12

13
14
15
16
17
18

7
8
9
10
11
12
13

obviously she was being treated for that (Indicating).
That may have been a stand-alone Issue. It could have
been related to shoulder or neck pathology, either one.
Because, like I said, there's a big overlap
of Involvement there, either Isolated muscle Involvement

14
15

or aggravated by cervfcar disk problems or aggravated by
and brought on by the Internal derangement of the

16
17
18
19
20

shoulder that then puts more demand on these muscles
(Indicating),

19

So It's really a - she's obviously being

20

treated for areas regarding the back of her shoulder
that could have been stand-alone, could have been

21
22
23
24
25

6

21
22
23

related to nec:k or shoulder, either one.
I don't really •• in all honesty It doesn't
change my opinion as far as what I saw her for In her

24
25

shoulder per se. I just --1 frequently see people that

A, COrrect.
Q, So you can't base your opinions on the

,,

surgical findings, and Peggy's credlbUlty at least Is a
little bit at issue, She may have forgotten, but she
said she was asymptomatic and no, she was not,

A, Right
Q, Can you still say within a reasonable degree
of medical certainty that the motorcycle was -- start
narrow -· the sole cause of the Injury that you repaired
In the surgery?
A. It certainly raises a question In my mind.
Because she was being treated for Issues at the back of
her shoulder before the motorcycle aa:ldent. So I have,
I guess, some - some doubts.
Q. can we say, based on that, that -- that what
you were treating may have been an aggravation of a
pre-existing condition?
A, It could have been.
Q, There Is another exhibit that I would like to
give to you If r can find It.

;

·.

"
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1

2
3

4
5

6
7
8
9
10
11

12
13
14

15

16
17

18
19

20
21
22
23
24
25,
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have shoulder problems that also have had these issues
(Indicating) In the back of their shoulder as well.

1
2

But In -- In -- also, that's a common
referral area for people who have discogenlc problems In

3
4
5

the neck, arthritis In the neck that •• that also
relates to pain in the same areas. So I guess I don't

6

really change my •• my opinion Q, And I haven't gotten to your opinion yet.
A, Okay.

7
8

9
10

Q, My question Is can you say to within a
reasonable degree of medical certainty that Ms. Cedillo
was asymptomatic with respect to her shoulder on the
date of the accident?
A. Certainly she was symptomatic, based upon
these records (Indicating), In the back of her shoulder
prior to the accident.
Q, Okay. Then the next question Is with respect
l'O your opinion. You based your opinion upon her
history and upon your findings when you saw her three
and a half years later and your surgery, correct?
A, Correct,

11

12
13
14
15
16
17

18
19
20
21
22
23

Q. Her history was that she was asymptomatic,
That's what she told you when •• at the time that she
talked to you three and a half years later -'A, Yes,

46

24

25
'

MR. THOMSON: Marie that 202.
(Exhibit 202 was marked for ldentfHcatlon.)
BY MR, THOMSON:

:

Q. All right. Doctor, you've Indicated earlier
that VOii didn't have an opportunity to review any of the
treatment records that Peggy Cedlllo -· any records from
her treatment that she had from the date of her accident

until you saw her other than a few Price records and and what's in your file,
A. (Witness nods head,)
Q, What I've handed you here Is what I was
mistakenly talking about before as a conglomeration of
records from Hands-On Physlcal Therapy, Idaho Sports
Medicine, and then we'll get to your records toward the
end there-· or the hospital records.
A. (Witness nods head.)
Q, WJth reapect to page No, 1 of 202, I'd like
to draw your attention to the handwritten statement here
that says: "Started gym work-out in January 2010,
Lifting weights Increased pain,"
Do you see that?
A, ldo.

Q, And also a little down further It says
"AggraVllltlng factor - working out," Do you see that?
A. Ido,
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1
2
3

4
S

6
7
8
g

1
2

they back off or - or stop.

3
4

Dr, Goodwin, Is that she was weight lllting and having

A. Let me just take a look here.

I was able to see that area at the time of
surgery, and I didn't - did not see any problems In
thatjolnt
Q. Okay. You agree that weight lifting can
cause a tom labrum?
A. It can.
Q. And you knew that Peggy was involved In
weight lifting •• I should ask it this way, Did you

weight training is offset by pain to the point usually
Q. Now, the timing here that we're dealing with,

5

these problems that -- that Dr, Scheffel talkll about In

6
7
8
9

January through April and on Into August of 2010. And
then you didn't see her until November 30, 2011, so that
was nearly a year later.

A. (Witness nods head.)

10

know that Peggy was involved In weight lifting after she

10

11
12
13
14

had the motorcyde accident?

11
12
13
14

injury that you saw?

15
16

honesty, just continue to try to push through It to do

A. I knew that she always had been a very active

lady and tried to pa~cipate In weight training and,

you know, fitness activities. I don't recall not
knowing - I don't recall her not participating In that

15
16
17

type of activity or at least trying to do that.

18

exhibit, 202, there Is •• and this Is your note,

19

correct?
A. Yes, It Is.

20
21
22

Q, Okay, lfyouwllllookatpage1312ofthat

Q, All right. You'll note there that-· that It

says:

23

"She has now continued to have

24

parascapular palnn •• this fs fn the "New

25

· Patient" area •• "as well es right

17
18
19
20
21
22
23
24
25

Q. And based on your note she apparently had

continued to weight lift even after the problems she had
fn201D,

Is that consistent with somebody that had the
A. Again, I - I see people that, In all
what they can with weight training, especially If they
have a history of being Involved with that sport for a
good part of their llfe; and they - they eliminate

certain exercise, they try to push through It.
And, you know, It's just -- It's - It's very
Interesting that some people just continue to plug away
and -- and battle ft. They have good days, bad days,
but they stiff tly to plug away and do It. And It's not
uncommon for me to see folks that have done that, had

55

53
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pain. She has had to back off on her

1
2
3

weightlifting activity as a result."

4

1

shoulder pain, She describes some

2
3

popping In her shoulder as well as night

4

5

5

A. (Witness nods head.)

Q:

6
7

So that was something that •• so she was
telling you basically that she had been weight lifting

8

and you were asking her to back off of that?

6

7
8
g

that history,
Q. We have an accident:, motorcycle acddent,

that occurs on May 25th, 2008.
A. Uh-huh.
Q, She then, according to Dr. ~effel's note,
has been doing well. And then In January of 2.010
through A11gust of 2.010 she's having all of these
difficulties with her shoulder. And then you don't see
her again until a year later after that··

9

A. I think she related the fact that she found

10

the necessity to back off on weight training by virtue

10

A. Uh-huh.

11

of the pain.
Q, All right. Would you·· In terms of what you

11
12
13
14
15

Q. •• to do the surgery, and then what you see

12
13

14
15

16
17
18
19

20

saw at surgery in May of 2012, would you expect a person
with that type of a tear and with the rotator tear to be
able to do weight llftlng for a period of months?

n depends a little

Is post all of that 2010 problems that she's had,

correct?
A. Con-ect,
Q. Does that at least give you some pause to

16

think that perhaps It wasn't·· the motorcycle wasn't

bit upon the motivation of the patient to continue
trying to weight train. I see people that kind of get

17
18

the sale cause but that weight llftlng mav have been a

through It and try to do the best they can and weight

19
20
21
22

contribute to extension/aggravation of labral or
generation of labral pathology and rotator cuff

23
24

pathology. So yes, that •• I think that there's a
possibility that welgh,t training could have played Into

25 ,

some of this for her.

A. That can really vary.

21

train and just eliminate certain exercises; and
eventually If this whole thing snowballs enough, they

22

throw the towel ln the ring and back off.

23
24
25

It doesn't usually stop them ln their tracks,
but It will snowball to the effect of people's -- the the benefit that they normally would experience with

54

cause or contributing factor to what you ultimately did

surgery on?
A. There's no doubt that weight training can
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Q, And, In fact, If what we're going to do Is

1
2

say that the problems that she was having right before

3

the accident and Immediately following the accident were

4
5

1
2
3

. actually neck problems, latent or not - we don't know

If there was shoulder problems Involved In that

4

as well,

5

6.

but we do know she was having shoulder dlfficultles In

6

7

January of 2010 -- Isn't It fair to say that It's

7

8

possible that the weight training actually caused the
labrum tear that you ultimately did surgery on?
A. It's possible.
Q. Can you say to within a reasonable degree of
medical certainty - now knowing that she had the
pretreatment or the history before the accident and now
knowing thatshe had these difficulties with weight
lifting several years after the accident before you had
your surgery, can you say to within a reasonable degree
of medical certainty now that the motorcycle was the
sole and only cause of what you did the repair to?
A. I cannot.
Q, At the end of that exhibit, Doctor, there's
your postoperative report. J believe It's 130018 at the
bottom.
A. I see that.
Q, And you made four postoperative diagnoses,
correct?

8
9

9
10
11

12
13
14
15
16
17
18
19
20
21
22
23
24

25

\

1
2

3

4

5
6

7
8

9
10
11

12
13

14
15
16
17

18
19
20
21
22
23
24

25'

10
11

12
13
14
15
16
17
18
19
20
21
22
23

24
25

A. Correct,
Q, lust to cut to the chase, Doctor, No. 4 of
the diagnoses, subdeltold subacromlal bursal adhesions,
that was something most likely related to her 2002

A, I think that No. 2, which Is a - we call It
a Type III superior labral tear exte,ndlng Into the
biceps anchor, was what really led us to surgery again
for Peggy.
Q, Is No. 4, then, Just a potential source of
pain that she was suffering?
A. It Is one of those things that you see. If
you see It, you address It. But I think that probably,
by Itself, would not have led to further surgery.
Q. Would It not, then, be an Indication, though,

of a pre-existing condition that was present at least at
the time of the motorcyde accident?
A. Yes,
MR. THOMSON: Doctor, I have no further
questions••

58

expressed that opinion?

2

MR, THOMSON: Excuse me. Objection. I don't
believe that came from his deposition; I believe that
comes off his report. Is that correct?
BY MR. STEELE:

3

5
6

7
8

9
10
11

12
13
14
15

16
17
18

19
20
21
22
23
24
I
I 25

!
I

FURTHER EXAMINATION
BY MR. STEaE:
Q. Doctor, Mr. Thomson asked you a number of
questions about Dr. Price's treabnent of Peg and the
testimony he gave in his deposition.
Dr. Price also testified that he acknowledged
that this patient, Peg, had a prior history of a right
shoulder labrum tear that was surgically repaired by
Dr. Thomas Goodwin; and he further states: "I'd defer
to his judgment and opinions regarding that surgical
procedure," Hethen states:
"My interim evaluations and treatment of
this patient Indicates that her right
labral tear and related shoulder ,wrgery
had been completely resolved and were
non-symptomatic and functionally normal
prior to the accident of May 25th, 2008,"
Doctor, were you aware that Dr. Price

1
4

injury rather than the motorcycle injury, correct?
A. Correct.
Q. can you -- given these four diagnoses, can
you apportion between the four as to what it was that
was causing -~ that ultimately led to the surgery that
you needed to repair?

MR. STEELE: Doctor, I do have several more
questions. Would you like to take a short break?
THE WITNESS: No. rm good, Jon.
MR. STEELE: Okay.
THE WITNESS: I'm good,
(Discussion held off the record.)

Q.

You can go ahead and answer.

MR. THOMSON: Are you reading fr_om his
report, Jon?
MR. STEELE: I'm not reading from his report,
no.
MR. THOMSON: Are you reading from his
deposition? .
MR. STEELE: I'm asking If Dr. Goodwin was
aware that that was his opinion.
MR. THOMSON: Well, I'm going to object based
on the very express ruling by the arbitrator not less
than three hours ago that you may not use verbatim, at
any level, an opinion from a report of another doctor.
So object. Move to strike -- well, object,

BY MR. STEELE:
Q,

Doctor, In your practice do you typically

rely upon the opinions of other doctors?
A. Ido.
Q, Do you typically rely upon the opinions of
chiropractors?
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A, Ido.
Q. And Is that the type of Information that you
consider rellable? ·
3
A, Itis.
4
Q. And In Peg's case If Dr. Price expressed the
5
opinion that her related shoulder surgery had been
6
completely
resolved and were non-symptomatic and
7
functionally
normal prior to the accident of May 25th,
8
9 • the moton:yde crash date, would you consider his
opinion to be accurate?
10
, MR. lr!OMSON: Objection. Hearsay. Lack of
11
foundation. And that will do it
12
BY MR. STEELE:
13
Q. Sorry. Now you can answer.
14
A, I would feel that that was reliable
15
information.
16
Q. And is that the type of Information that you
17
would
rely upon In ~Ing to your -- the opinions you
18
expressed
today about Peg?
19

1
2

20
21

22
23

24
25

1
2
3
4
5

MR. lr!OMSON: Same objections.
lr!E WITNESS: Yes.

BY MR. STEELE:
Q. And, Doctor, Dr. Price also expressed an
opinion that based upon his history with -- with Peg,
that her shoulder and cervical spine Injuries were

completely attributable to the moton:yde accident that
occuffl!d on May 25th, 2008 and that apportionment for
£hose Injuries did not apply to Peg's accident trauma,
Were you aware that he expressed that opinion
previously?
MR. THOMSON: Object, You're quoting from

6
7
8

his report. Hearsay. No foundation.

9

BY MR. STEELE:

10
11

12
13
14
15
16

17
18
19

20
21
22
23
24
25

lHE WITNESS: I was not aware of that, no.

1
2
3

4
5

A, Yes.

Q, And does his opinion that Peg's labral tear
and related shoulder surgery had completely resolved and
were non-symptomatic and functionally nannal prior to
the motorcycle crash -- does that support your opinion
to a reasonable degree of medical certainty that P~g's

7
8
9

Q. And, Doctor, so Mr. Thomson asked you a
number of questions In which he questioned your
conclusion as to the cause of Peg's Injury to her
shoulder,
,
But having this additional lnform~lon, does
that -- does that also support your conclusion you
previously stated In this deposition that to a
reasonable degree of medical certainty that Peg's
liuuries In the motorcycle crash were treated by you and
in her surgery of this past year?
MR. THOMSON: Objection. Based on hearsay.
No follldatlon.
THE WITNESS: This information certainly Is
Important, and Dr. Price's opinion I value and his
assessment and opinions I - I find credible --

10

12
13
14
15

16
17
18

19
20
21
22
23
24
25

1
2
3
4
5
6
7
8
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10
11

12
13
14

15
16
17
18
19
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THE WITNESS: Yes.

6

11

20
21
22
23
24

MR. THOMSON: Objection. Quoting from the

report. Hearsay. No foundation.
BY MR. STEELE:

9

Q, Okay. And Is that the type of opinion that
you rely upon in your practice?
A. It Is.
Q. And Is It typical for you to rely upon
another doctor or another chiropractor's summary of his
treatmenL'l
A, Yes.
. Q, And Is this the type of opinion, that was
expressed by Dr, Price, that you typically would rely
upon In your practice and diagnosis of a patient?

l!llurles to her shoulder or re-Injury to her shoulder
was the result or the May 25th, zoos motorcycle crash?

BY MR. STEELE:
Q. DoctorA. - and - and worthy.
Q. Okay, Have you relied upon Dr, Price's

opinion In other cases?
A. I have.
Q. Do you know Dr. Price?
A. !do.
Q, Howdoyou know him?
A. rve known Dr, Price for at least 24 years or
thereabouts. I - ever since I came tXJ Boise or shortly

thereafter. I -- we shared many patients together.
Q. So you consider Dr, Price's opinions to be
credlbl11 and worthy and -- and you feel trusting that
those relation ·- that his opinions would be accurat.'8?
A. Ido.Q, And, Dr. Goodwin, do you have an opinion as
to whether Dr. Price would be In •• having treated Peg
pre-motorcycle crash and post:-moton:yde crash, whether
he would be In the best slblatlon to render an opinion
concerning the cause of Peg's Injuries?
A. I think he's In an Ideal sltuatlOn tXJ make an
assessment there since he - he was the treating
physldan for Peg before and after and knew what her
symptomatology was before and a~r, yes.
Q, Sa you would consider his opinion that Peg
was non-symptomatic and functionally normal prior to the
acdde~ the moton:yde accident, as being reliable and
an opinion that you would rely upon In your medical
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1
2
3
4
5
6
7
8
9

10
11
12

13
14
15
16
17
18
19
20

practice?
MR. lHOMSON: Objection. Hearsay. No
foundation.
THE WITNESS: I would.
MR. STEELE: Okay. Doctor, that's afl I have
for you. Thank you.
(Discussion held off the record.)
MR. lHOMSON: You're really going to shoot
me, but I have no further questions. I thought I did
but I thought better of it.
MR. STEELE: Okay.
THE VIDEOGRAPHER: Does this conclude?
MR. STEELE: This concludes the deposition of
today. Thank you, Dr. Goodwin, very much.
THE WITNES~: You're very_ welcome.
THE VIDEOGRAPHER: Off the record.
(Whereupon the deposition In lfeu of
testimony at arbitration concluded
at 8:00 p.m.)
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Price Chiropractic Center
9S08 Fairview Ave.
Boise Idaho 83704
Phone: (208) 323-:1313 Fax: (208) 323-1386

~

..

• '1•

June 20, 2007
RE:

Patient:
Acct#:

Peggy Cedillo
220901

This patient presented to my office on June 20, 2007 for evaluation and treabnent ofleft side hip
pain and cervicothoracic pain. The patient has been having this pain after a back-packing trip
that she recently returned from in Honduras. She has pain in her cervicothoracic region probably

· related to thal Her pain extends into the suboccipital region. She is getting generalized pain,
nmnbness, and tingling in her upper extremities, dominant to the right side.
EXAMINATION:

Her scapula mobility is decreased bilaterally, but dominant on the right. Her rotation of the
cervical spine is decreased to the right by about 1/3 and to the left about 20%, and lateral flexion
is similar, and extension is painful at the endpoint with mid to low cervical pinching pain.
Foraminal compression testing intensifies this. She has trapezius ridge and Ievator scapulae
spasming down through the rhom~oids. The occiput-C2 and CS-7, T4-6 and T3-5 segments
show restriction in compound lateral flexion/rotation/extension movements, and left sacroiliac
joint dysfunction is noted between flexion and extension, dominant on the left. Her range of
motion of the lumbar spine is full, but the endpoint of extension and Kemp's test to the left has
pinching pain. Her hip is painful on compression, but this is mild. She appears to have pain over
the.greater trochanteric bursa on the left side and weakness in lateral lifting. These abductor
muscles are weak on that side. The patient has spasming from the suboccipital region down .
through the trapezius ridge and levator scapulae muscles. Her headaches are in the occipital and
temple regions. She has spasming in her mid cervical spine, dominant to the right side in the
splenius muscles and down through the trapezius ridge area.. · ·
· ·
SUMMARY AND CONCLUSION:

She does not have focal weakness, but does have endurance weakness, which I think is related to
teres minor and infraspinatus impingement point reactivity, and also positive thoracic outlet
syndrome testing, as well as underlying disk etiology for radicular type symptoms. The patient
sbould be able to respond favorably to treatment, but has such a busy schedule that it will be
difficult to follow up with her. I will follow up with her tomorrow and we will see where we are
at that time. She has not had a recent fever, trauma, or illness that would add to or precipitate her
current condition and/or complaints.
David N Price, D.C., D.A.B.C.O.
J?NPljd/dic.460
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Price Chiropractic Center
9508 Fairview Ave.
Boise Idaho 83704
Phone: (208) 323-1313 Fax: (208) 323-1386

October 26, 2007
RE:

Patient:
Acct#-:

Peggy Cedillo
220901

This patient presented to my office on October 26, 2007 for massage therapy that was done for
one hour. It was applied to the right and left paracervical musculature, in the mi4 back area,

through the scapula, and into the low back and gluteal regions, but predominantly in the
cervicothoracic area. Her scapula mobility is decreased bilaterally, and lier ttapeziu.s ridge and
levator scapulae and suboccipital muscle fibers are spasmed. The patient has shown some
improvement though and is showing better mobility and will be-followed up with on Monday.
David N Price, D.C.,.D.A.B.C.O.
DNP/jd/DIC.476
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Price Chiropractic Center
9508 Fairview Ave.Boise Idaho 83704
Phone: (208) 323-1313

Fax: (208) 323-1386

March 7, 2008 .

RE:

Patient:
Acct#: ·

Peggy CedilJo
220901

This patient presented to my office on March 7, 2008 for massage therapy that was done for one
half hour at no charge. This was done to the paracervicotl}oracic musculature and to try to help
the spasming.
·
·
·
David N Price, D.C., D:A,B.C.O.
DNP/jd/DIC.489
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PRICE CHIROPRACTIC CENTER CBTD.
DAVID N. PRICE.

DC, DABCO• PIAMA.

Dlptomate American Board of Chiropractic Orthopedists

9508 Fairvlew Ave,, Boise ID 83704

IAM4 Cen(lied fnAcupuncm

(208) 523-1318 Fm 523-1888

~;;:Lr

May29,2008

tt;o/'/e _

Dr. James Bates
2020 S. Eagle Rd.
Meridian, ID 83642
RE:

Patient:
Acct#:

Peggy Cedillo
320901

Dear Dr. Bates:
I have enclosed a copy of my dictation on this patient for your review and records. You
will be seeing her Friday morning (tomorrow) for evaluation and treatment of her injuries
sustained in a motorcycle accident that occurred on Sunday. The patient was a passenger
on a motorcycle that was struck a cement retaining wall. It impacted her hand and hip
into the wall, causing a scrape with abrasions and then threw her shoulder backwards and
twisted her back and further hyperextended it over the back support of the motorcycle.
1bis patient has a prior history of cervical disc involvement and her x-rays show

m.oderate discogenic spondylosis at the CS-6-7 levels. I had recently seen her because of
her disk and she was last in my office on the date of May 15, 2008. At that time the
patient was almost resolved and on her own. She~ doing home traction and. was
essentially pain free in the cervicothoracic region, with some residual tightness in the
trapezius ridge and levator scapula muscles and some intennittent radiation in the
superior and medial scapulae. I am particularly concerned about the patient's tjgbt
shoulder and her developing posttraumatic impingement syndrome. I think she bas a
sprain/strain injwy in the rotator cuffarea. Also, I am concerned about 1he flare up in lhe
right upper extremity. I am wondering if she might be aided through a Medrol dosepak,
but certainly defer that judgment to you. Further, she has some injury in her low back
and suggestion of early stage pirlformis involvement. r would like to work with you in
behalf of this patient as a "team", and am open to any input or directives you might have.
Thank you for getting this patient in promptly. I appreciate y4:1ur help.

'

Sincerely,

·~
David N Price, D.C., D.A.B.C.O.
DNP/kh/pc

• Certified Industrial Chlro.practlc Consultant • Auto/Personal Injury Treatment/Evaluation
·
·
• Occupational J1'1uries
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HANDS ON PHYSICAL THERAPY
5255 OVERLAND RD
BOISE, ID 83705
(208) 338-9486
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Tests

SCAN (TI SPINE)

(0

(CI SPINE)

®

~f*
Rom
Flexion

Act

Pass

EndFeel

.

Circle EB ·

Instabilities - Sitting
Sulcus sign@ 0°
Suclus sign@ 90°
Ant. Load + shift
Post Load+ shift

S.L.A.P - L.H BICEPS
Compression/Rotation @ 45°
Anterior Slide
Posterior Slide
SPEEDS (SLAP- Deep/ LHB -Ant)
O'Briens
I Reverse O'B1iens
Yergason's
AC Joint
Ant- Post Shear

wPi.,,

Extension

Rotator Cuff Impingement

Abduction

NEER

Adduction

Hawkins - Kennedy (Supraspinatus)
Coracoid Impingement (Med-LHB, Lat-Supra)
Cross Over

Int-Rot

.

(. -..,.

-.,

Rotator.Cuff Tests

Ext.-Rot

ERLS I (In:fi:aspinatus)
ERLS IT ( Supraspinatus)
90/90 Lag Sign - (Infraspinatus)
90/90 Lag Sign JI - (Supraspinatus)
ffiLS - (Subscapularus)

Stre11gth

Supine Tests
Ant instability-Apprehension (macrotrama)
Ant instability- Jobe Sublux/Reloc (microtrama)
Impingement Syndrome- Jobe sublt1x/relocate
- - - - - - - - - - - - - Post Glide- posterior instability
Jerk-posterior Instability
Palpation
Post Glide n-·posterior instability
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The name to trust in sports medicine.
Apri' 27~ 2010

OrthopedicSurgciy &
Spotts Mcdicin11
Georse A, Wade, MD
Michael J. Gusrml, MD
Jennifer R. Miller, MD
FamUy Pr.:u:tii:c 8'
Sporu Medicine
Scor B,.Schc:ffi:I, MD

Spoits Medicine Sraff'
Jay Armsrrong, MPT
Linda Hammann, MS, PT,
SCS, ATC. LA1'
Mi1rk LcDuc,A.TC, lAT
Kristin K. Hulquisr, MPT
orene 0, Mayo, ATC, u\.T
James R. Moore, MS
r""
ford R. P;ge, MS. PT
.1 Schoenfeld, MFT, OCS,
'--~
ATC, LAT
.im Simis, MS, ATC. LAT

Kenneth Little, MD
Idaho Neuroscience Associates
6140 W Curtisian Avenue #400
Boise, ID 83704
RE: CEDILLO, Peggy

Dear Ken:
Thank you for the kind referral of Peggy Cedillo. Please see my enclosed note for the
details of our discussion.
If you have any questions regar~ng her care or otherwise, please do not hesitate to
contact me.

Sincerely, --(li. . . ~

~~- ... I-Scot B. Scheffel, MD
' SBS:jmk

Enclosure
cc: Vic Kadyan, MD

_,,/

I188 Univcrsiry Drive• Boise, Idaho 8370G • 208,336.82S0 • Fax 34S.9514 • 877.420.4862 www.idspor1smed.co1n
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G.

Past Medical History (check all that apply)
a High blood pressure
o Heart attack/angina
c Congestive heart failure
a Stroke
..
a Lung disease(specify)_ _ _ __
a Liver disease(specify)_ _ _ _ __

\

a
a
o
a
a

Stomach ulcers
Diabetes
Cancer (specify)~-----Asthma
Kidney disease(specify)_ _ _ __
CJ Other_ _ _ _ _ _ _ _ __

\

Do you have Hepatitis B/Hepatitis C/Tuberculosis or HIV infection? (Circle any that apply)
Date

2 ({J2 ..

--. ._

Medical condition
Cancer
Heart disease
Diabetes
Stroke
Asthma
Oout

Other_ _ _ _ _ _ _ _ _ _ _ __

Tobacco
Alcohol
Recreational drugs

o i famil has/had this? (circle all that apply)
mother sisi"er brother son
daughter
a er mother sister brother son
daughter ·
father mother sister brother son
daughter
father mother sister brother son
daughter
father mother sister brother son
daughter
father mother sister brother son
daughter
father mother sister brother son
daughter

Please indicate if on use the foDowin substances
_rarely
_Daily (amount)_ _ _ _ _ __
_rarely
_Daily (amount)._ _ _ _ _ __
_rarely
_Daily (amount)_ _ _ _ _ __

icatiOJ1s do you take? (Please list each medication and dosage)

a

/ do not take any medications
i).! known

..• . CJ

~,;

rnedioation allergies'?' (Plea.re list medication and reaction)

J do not have any known medication allergies

'l J88 University Drive• Boise, Idaho 83706 ~ 208.336.B250 • Fax 34~.9514 • www.idspommed.com
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The name to trust in sports medicine.
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Please check if you havelhad problems related to the areas indicated•

. . . . . .. .

......
YES NO

1. CPNS'.l'ITU'.l'IONAL .

,.-

'···

Weight change
Fevers
Sweats
Fatigue
2. EYES
Glaucoma
Cataracts
Vision surgezy
3. EARS, NOSE, THROAT
Loss of hearing
Dizziness
Nose bleeding
Gum bleeding
4. RESPIRATORY
Chronic cough
Bronchitis
Shortness of breath
Asthma

Pneumonia
5. CARDIOVASCULAR
Heart attack

C

a
C

'p;

a

a
a
a
~
Cl
0

?I
0

~

~
~

Sb
Cl

,a

'P

10.SION

Cancers
Rashes
1I. NEUROLOGIC
Stroke
Seizures
Head injury
Nente damage
12. PSYCBIATRlC
Depression
Anxiety
13. MUSCULOSKELETAL
Osteoarthritis
Rheumatoid arthritis
Gout
Other orthopedic injury:

a

61'
~

Cl
Cl

iii'
ll1'
~

a

~

C

ti'
9

O'

a
0

0
CJ

0
Cl
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a
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M
ff

0
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a
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a

~

0
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a

l)o

0

~

11

a

0

C
0
0

~jq;

~

9il'

~l/P

~
CJ
Cl

a

li..

.Q..

l11

~

Diarrhea/constipatfon

CJ

Hernia/repair
Gall bladder disease

~

0

)iJ

C

!;I-

The information provided i

Urinary tract/bladder infections
Kidney stones
Incontinence
Trouble urinating
Prostate problems

w

a

a
0

9. URINARY SYSTEM

Cl

0

Chest pain/angina
Heart murmur
Anemia
Transfusions
Phlebitis or blood clots
Rheumatic fever
6. GASTROINTESTINAL
Reflux
Hepatitis A
Blood in stools
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7.. END.OCRINE.SYST.EM
Diabetes
Thyroid problem
Honnone treatment
Anabolio steroids
8. BREAST/GENITAL
Menopause
Masses.
Genital infections
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Boise, ID 83706
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.Date:
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CEDILLO, Peggy
April 27, 2010
CHIEF COMPLAINT: Right shoulder pain and intennittent right ann numbness.

·)

HISTORY QF PRESENT ILLNESS: Peggy is an oth~rwise very active healthy 49year-old male female who has had a history of C7-Tl cervical decompression and fusion
by Dr. Little on 11/24/08. She has had long standing right trapezius pain, some which
preceded her surgery and has certainly persisted since then. She had been doing relatively
well, but then started increasing a work out program a couple of mont}ts. She was doing a
lot of over head activity and she noticed increasing pain in her trapezius and also she
began having right arm numbness in to the hand. The numbness is worse at night and it
wakes her up from sleep fairly often. She has only had mild symptoms of numbness
during the day time. She does feel a little bit uclumsy" with her right hand, but no
specific y.,eakness that she notes. She had·been doing some physical therapy for her neck
postoperatively with Breta Chow, but this flared up some of her ~eek symptoms. She. was
advised to slow·down on her therapy at that point. She has not worked with Breta in
recent history since then. She denies any_ left-sided symptoms of the trapezius or hand.
Her trapezius pain radiates up the'right side of the neck into the base of the occiput. She
. - ---'- _, also feels a Jot of tension in the right jaw. She takes '111 occasional ibuprofen for her
symptoms, but no regular medication. She has not tried any wrist splints or other
regimen to speak of. She denies any prior significant injury to her shoulder. She denies
popping or crepitus. She was recently seen by Dr. Kadyan for EMG testing that was
diagnostic of mild carpal tunnel syndrome on the right. She is here by way of referral
from Dr. Little for evaluation of possible shoulder etiology of her trapezius pain.
.

Past medical, social and family history as well as medications, allergies and review of
, systems w~re docwnen~ed,Jeviewed, signed and µoted in the chart.
PHYSICAL EXAMINATION: Peggy is well appearing in no acute distress. She walks
with a nonnal nonpainful gait. She is alert and oriented x3. Her neck has good range of
motion without exacerbation of trapezius pain or ann pain. She-has no significant
palpable tenderness along the cervical spine. She has mild paraspinous muscular
tightness a little bit but nonpainful. She points to tenderness over the right trapezius and
down along the medial boarder of the right scapula. She has no significant popping or
crepitus of the shoulder. She has some mild scapular dyskinesis. She lacks about three to
four vertebra] levels of internal ro1ation on the right compared to the left. She has good ,
full abduction and adduction, but she feels like her right shoulder simply feels tight. She
has excellent strength on rotator cuff testing of empty can test. She has external rotation
against resistance and subscapularis testing. She has no pain with O'Brien's maneuver
with forward flexion of the shoulder against resistance. She has no tenderness over the
Continued·
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Name: CEDILLO, Peggy
J)ate: April 27, 20IO- Page 2

bicipital groove anteriorly. No tenderness over the AC joint. T,here is no popping or
crepitus of the AC Joint. She is neurologically intact distaJly to CS-CS testing of strength.
She has good sb'ength on thumb abduction against resistance. She has mildly positive
Tinel's over the carpal tunnel. She has a negative Phalen's test today. Her wrist has·rull
range of motion. Her left wrist has full range of motion and ij negative Tinel's and
negative Phalen's over tfle carpal tunnel. H~r skin is intact without bruising, redness or
swelling. She is vascularly intact distally. .
;.
IMPRESSION:
.
.
I. RIGHT SHOULDER TRAPEZIUS PAIN AND RHOMBOID PAIN, LIKELY
SECONDARY TO ~CAPULAR DY.SKINBSIS-.
.
2. MILD INTERNAL ROTATION DEFICIT RIGHT SHOULDER
3. CARPAL TUNNEL SYNDROME, RIGHT ARM.

'

.

)

PLAN: I discussed options with Peggy and her husband today. I do think that it might be
worth t!)'ing a cock-up wrist splint for Peggy to try at night to se~ if this helps with her
. night time symptoms from her carpal tunnel. I am not completely convinced that her ·
trapezius and rhomboid pain are comipg from carpal tunnel syndrome, although that could
be a possibility: I thirik "that this is more likely coming from some poor shoulder
mechanics. I recommended that she wprk wi~ physical therapy formally to work on
scapular exercises as well as returning to her neck rehabilitation. I did give her a
prescription for su~h. I have also called her physical therapist Breta Chow, to discuss-this
with her and left a message as well. We will followup after the next four to six weeks to
see how she is doing with her exercises, but sooner if she is having worsening night
symptoms or other concerns. I also did give her a prescription for Voltaren XR 100 mg ·
· one p.o. q.d. #30 with one refill to see if this might help•a litlle bit with the carpal tunnel .
symptoms. She will follow up as above, but sooner. on a p.r.n. basis.
t

05

Scot B. Scheffel, MD
SB'S:jmk
cc: Vic Kadyan, MD
Kenneth Little, MD
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Treasure Valley Hospital
8800 W. Emerald Street- Boise, ID 83704- Phone (208) 373-5000 - Fax (208) 37.3-5113

OPERATIVE REPORT
PATIENT:
MRN:
ADMIT DATE:
DOB:
Acct:

,.

Steele, Peggy B

105320
05/22/2012

PREOPERATIVE DIAGNOSES: · 1) Right shoulder partial thickness rotator cuff
tear. 2) Superior labral tear, right shoulder, extending most likely into biceps
tendon.
POSTOPERATIVE DIAGNOSES: 1) Partial thickness articular side
supraspinatus cuff tear. 2) Type Ill superior labral tear extending into biceps
anchor. 3) Humeral head and glenoid chondromalacia~ 4) Subcleltoid
subacromial bursa! adhesions.
PROCEDURES: 1) Arthroscopy, right shoulder, with extensive debridement of
cuff tear, labral tears, chondromalacia and bursal adhesions. 2) Biceps tendon
tenodesis, right shoulder. ·
INDICATIONS: This patient is a 51-year-old lady who a.number of years ago, I
perfonned a cuff decompression on for rotator cuff impingement In the last year
to year and a half or so, she has had progression of right shoulder pain. She has
also undergone cervical fusion for cervical disc disease. Her shoulder pain for
the most part persisted and pointed to the shoulder pathology. Imaging studies
demonstrate probable recurrent superior labral tear, as well as a partial tear of
the articular side of the suprasplnatus. Surgical treabnent to address those
issues and any other issues of the articular cartilage and rotator cuff were
discussed as an alternative based upon progression of symptoms. I explained to
the patient that my perception of her pathology and the technical aspects of these
procedures, including the potential need for a biceps tendon tenodesis, if her
labral tear extended into the biceps anchor, making that Uf1Stable. Surgical risks
of infection, bleeding, neurovascular injury, postop shoulder stiffness, therapy
needs and recovery time was reviewed. Her questions were answered and she
wished to proceed.
·suRGEON: Thomas E. Goodwin; M.D,

FIRST ASSISTANT: Kathryn Colson, PA-C. The first assistant provided critical
assistance during the case with patient and arm positioning and instrumentation
assistance.
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Treasure Valley Hospital·
ilB00 W. Emerald Street- Boise, ID 83704- Phone (208) 373-5000 -Fax (208) 373-5113

OPERATIVE REPORT
PATIENT:
MRN:
ADMIT DATE:
DOB:

105320
05/22/2012

Steele, Peggy B

Acct:

154588

ANESTHESIA: lnterscalene block and general anesthesia.
OPERATION: After the patient was brought to the preoperative area, an
interscalene block was perf(:lrmed. She was taken to the operating room and
placed under general anesthesia and placed in a beach chair position. Her head
was maintained in neutral alignment through the case.

Her right shoulder and upper extremity were prepped with Chiara-Prep and
draped sterilely. The arthroscope was placed in her glenohumeral joint through
the posterior soft spot portal. An anterior portal was made through the rotator
cuff interval.
She had an articular side partial cuff tear in the supraspinatus which was
debrided without the need for suture repair. Her subscapularis was intact. She
had fairly widespread grade 2 and early grade 3 chondromalacia of the superior
aspect of her humeral head and the central posterior aspect of her glenoid.
·careful debridement of partially attached fragments of articular cartilage was
perfonned with small motorized instrumentation. She had labral fraying from
9 o'clock posteriorly up to 2 o'clock anteriorly. This also involved a tear of the
superior labrum thought to be Type Ill which extended into the biceps anchor. I
felt that biceps warranted tenodesis based upon this. Her infraspinatus was
nonnal: Her inferior labrum was intact
The scope was placed in the subacromial space: A separate lateral working
portal was made. Quite a few bursal adhesions were identified and carefully
debrided. The bursal side of her cuff, although slightly frayed, was smoothed
down without the need for suture repair. She had an acromioplasty by me a
number of years ago and her acromial shape remained quite flat and I did not
feel any further acromial bone res~ction was required.
I then made an anterior shoulder incision and the deltopectoral in,erval was
opened.. A small retaining retractor was inserted to expose the biceps tendon
sheath which was opened below the bicipital groove. I did an anatomic tenodesis
of the biceps j1,1st below the bfcipital groove but above the pectofll!lis major
insertion with an Arthrex 6 x 20 mm bone staple which was inserted and
impacted in a secure manner stabilizing the biceps below the bicipital groove.

Page2 o£3
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Treasure Valley Hospital
8800 W. Emerald Street- Boise, ID 83704- Phone (208) 373-5000-Fax (208) 373-5113

OPERATIVE REPORT

I then went back into the joint and released the biceps from the upper glenoid
labrum which was subsequenfly smoothed down with motorized instrumentation
to a stable rim. I then brought the biceps out through the anterior incision, folded
it over the staple and was sewn to itself distally, as well as the upper pectoralis
insertion with two sutures of interrupted horizontal mattress #!J.. FiberWire suture.
A very stable biceps tenodesis was obtained.
Irrigation of that wound was perfonned with antibiotic solution. I closed the
deltopectoral interval with running OVicryl which was also used to close
subcutaneous tissues. AJf the skin wounds were closed with subcuticular 4-0
Monoc,yl. Steri-Strips, dressing and an Ultra-Sling were applied. The patient
tolerated 1he procedure well and returned to outpatient recovery in stable
condition.
·
ESTIMATED BLOOD LOSS: Minimal

SPONGE ~ND NEEDLE COUNTS: Verified correct.

!4/4t~.rfx/t2

Thomas Goodwin M.D.

/IJ~

DD/f: 05/22/2012 11 :22:00
TD/f:05/2211215:56:23 5/22/2012 15:56:23
JOB/DOC 31122/32358 TG/dg
CC:

E-Code
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16:52 The ShoOJCfer Clinic

(FA-X)208 323 4848

THE SHOULDER CLINIC.OF IDAHO
8854 West Emerald Street, S.uite I 02
Boise, Idaho 83704
208-323-4747
•.

PATIENT,

-·

·.
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Steeie,Peggy

DOB

DATE: November 30, 20J.1

--~--.......n~T~A~GwN~OwS~Sa:~7~1~9.-~~~Qmn~6~i~O,~Z~ll~-~PL~1~~~6~.2=========-·=..,··=·-==-----NEW PATIENT: Peggy is a. 51-year-old, right-hand-donrlnant lady in the office today
for evaluation of her right shoulder. I actually treated Peggy about nine years ago for a
superior Iabral repair on her right shoulder. She had done well with this apparently Up
until a motorcycle. accident and developed increasing shoulder and scapular pain. She
underwent cerv1cal1'us1on m 2001royDr. µtfle:-Slie bas now continueclTo"::-1ha1==:vc=---------pa.mscapular pain es well as right shoulder pain. She describes some popping in her
shoulder as well as night pain. She has had to back off on her weightli:{ting activity as a
result. She has been treated by a physical therapist at Boise State University trying to
gain .flexibility' and motion and strength of the right shoulder. An MRI scan arthrogram
was done of her right shoulder October 2011 demonsllating a nondisplaced superior
labral tear a<i well as tendonitis in the supraspinatus tendon withoutdisruptioa of the cuff.
Th·ere is some mild articalar surface fraying in the distal supraspinatus as well. Her
biceps tendon appears intact.
PAST MEDICAL IDSTORY: She works as a reaJtor. Her family physician is Dr.
Weyhrich.
MEDICATIONS: Occasional Ambien at night, ibuprofen daily, and occasional
h.ydrocodone once or twice a weel~ Slie takes Flexeril as a muscle relaxant.
ALLERGIES: She bas INTOLERANCE TO SULFA and CODEINE.

SOCIAL HISTORY: She quit smoking in 1998. No history ofhepatitis "C.
REVIEW OF SYSTEMS: History ofposbnenopausal symptoms and some migraine
headache history.
·
PHYSICAL EXAMINATION: V1TALSIGNS: BP 140/85. P 78. Wt 135. Hts• 7",
NECK: Reveals well healed os,rvical incisions. CHEST: Chest wall nontender.
LUNGS: Clear to auscultation.

I

I

II.

MtJSCULOSI<BLBTAL: Her rlght,shdUlder demonstrates no atrophy or swelling, She
has good IEIIlge of motion but W;ith increasmg pain with extremes of intemal·end eictemal
rotation and O'Brien's test is positive. Impingement tests are negative. She has some
tenderness ov.er the proximal biceps tendon sheath. Biceps contour is normal.

...

I
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Steele, Peggy
-.p_age 2
Her rotator cuff strength is in~act. She has no scapular atrophy pr ~nging ·at this point.
She does pave some parascapular trigger points in the rhomboids and the levator scapular
area.

Radiographs of her shoulder end MRI scan are reviewed.
ASSESSMENT:
1.
Probable recurrent superior labral tear of the right shoulder.
2.
Partial thickness right shoulder rotator cuff tear of the supraspinatus.
RECOMMENDATIONS: I have talked with Peggy about this pathology. She had an
MRI scan ofher neck and apparently is going to see Dr. Little and followup for:that. !
advised her I thinlc she does have some primary shoulder pathology that ultimately may
well require further surgical intel'vention to include either further labral repair and ·
possible biceps tenodesis if this tear extends up into her biceps anchor. Debridement or
repair of her rotator cuff may well be required,
.

-)

..

Peggy has bad her questions answered today and she will see Dr. Little and get his
assessment regarding her neck and then make a decision if she would like t(? proceed with
sargical intervention on her shottlder, 1have advised Peggy that certainly some of these
pain areas, especiaJly in the parascapuler region, can be combined cervical as well as
shoulder etioJogy but I think she does have some primary shoulder patbolo gy here.

r[b
Thomas E.Y'oodwin. MD
TEO/tst
.
cc:

Kenneth Little, MD
Darin Weyluich, MD
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Idaho Sports Medicine Institute
l 188 University Drive
Boise, ID 83706
(208). 336-8250
Name: CEDILLO, Peggy

FOLLOWUP: Recheck neck and sh9ulder pain..
HISTORY OF PRESENT-ILLNESS: PeggY, unfortunat.ely, ~W! not really gotten any
. improvement with herexercis.es·through-physjcaJ·t~erapy. She continues to have
significant right-sided·neck·pain into the right tJ'?p~zil.ls,. This is much worse with heavy
shoulder activity. She has grinding and popping fo both shoulders that is nonpainful.
She really feels that a lot of her discomfort is COD]ing from tpe shoul<Jer•. She has some
days when she is feeling very good and other d_ays·.when she has a;lot of discomfort that ·
radiates up t~e side of the neclc into the occij>ut·pg~teriorly. ·Sh~.gets ~ome temporary
relief with message treatment. She denies.any numbness·or paresthesias distally that have
been worsening. She has no weakness distally. ·
PHYSICAL EXAMINA:fl!)N:
Peggy is 'Y~II appe~ng in no acute distress. She is
slightly emotional discussing.h~r pain. Her.left.stioulder has fulhange of motion without
discomfort. She does·.have some crepitus that I think may be cqming from the :AC joint,
but this is unclear. She'has cxcell~nt strength·ap~·no pai~ with rotator.cuff testing. Her
.right shoulder has full qmge of motion ynth disconifort with-~11 ~bduction. and cross-body
adduction. She has no significant pain currently with forw{ll'd'ftcxion of the shoulder
· against resistance. She al.so h~ no. signifipantpain )VitI! erpp~. can test,.f?~t~rnal ro~tion !3gainst resistance or subscapularis te~ting. She does h;ve crepi.~~ ~aJ I tliink is coming
from the AC joint but tliis'is not definite: The crepitus itself is nonpainful. She has no
tenderness to palpation over the A~ joint. She has no pajn or appreheqsion with
abduction external rotation. She Jacks about.three.vertebral levels of internal rotation
compared to the left. She is ~eurologicaJJy iqta~t distally to CS-CS te~ti~g. .She is
vascularly intact.distally. Neck has good.range ofJnotion without exacerbation of
symptoms.

)

RADIOGRAPHIC DATA: Thr~ view of tlJe right shoulder ~hows what looks like
some osteolysis and degenerative change of the distal clavicle. Tiiere;is no change in the
glenohumeral joint and' no other soft tissue or bony abnonnality noted, ·
·

.. .

-: ~

'

IMPRESSION: PERSISTENCE RJOHT SH0ULDER ft.ND NEC~ :eAJN,.QUESTION
SECONDARY TO ACROMIOCLAVICULAR JOINT ETJOLOOY VERSUS OTHER
SHOULDER PATHOLOOY,
'
·PLAN: I dispussed options with Peggy today. In light Ofthe:chronicity of her symptoms,
· ·-· · . t~e fact that they are worsened by use of her-shoulder and·tpe 'findings ,;m_her x-rays, J
elected to injecl her AC joint bdth diagnostically and therapeutically. Under sterile
Continued
:1
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Name: CEDILLO, ~eggy

conditiops, I did go ahead and inject the right ACjoint·with J cc.of.Jidocaine and 1-1/2 cc
of({enalog. She tolerated-this procedure extremely ~~II. , w_9uld like to see.how she
does over the next one to two weeks to see if the cortisqne Ii~ IPlY affect on improving
her discom(ort with her shoulder and neck. I have asked her. contact me by phone in
.o~e. ~eek for a report. She·will follow up so.oner if·there is a.J:lY. ~c~~e. wo~ning or o~er
. coµcems. If this injectioµ·does not help, l may ·consider a,i'fyfR-artlµ-ggram of her rjght
sfiouldei, but hopefully
. we will. get some improvement with·tliis injection,

to

.

· .I spent_greater than-25 minutes offace-to-fape.time.with·Peggy to·qay. More than SO

percent

of this time was spent in counseling regarding these options.

"b7_f
Scot.B. Scheffel, MD
SBS:jmk

)
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Jeffrey A. Thomson
ELAM & BURKE, P.A.
251 E. Front St., Ste. 300
P.O. Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
jat@elamburke.com
ISB #3380
Attorneys for Farmers Insurance
Company of Idaho
IN THE MATTER OF THE ARBITRATION BETWEEN
PEGGY CEDILLO,
Arbitration Case No. 81700-0040
Claimant,
FARMERS INSURANCE COMPANY OF
IDAHO'S WRITTEN CLOSING
ARGUMENT

vs.

FARMERS INSURANCE COMPANY OF
IDAHO,
Respondent.
The single issue to be decided by this arbitration is the amount of payment due under the
underinsured motorist ("UIM") coverage. The parties have agreed that an Interim Award be
issued reflecting a gross award of damages as would be recoverable for bodily injury caused by
Jon Steele's negligence in operating his motorcycle. (Prehearing Order No. 2, p. 2.) After the
issuance of an Interim Award a Final Award will be issued reflecting any setoffs, collateral
source reductions, subrogations or prejudgment interest. Id
To detennine the amount of damages to be reflected in the Interim Award, the following
should be considered:

FARMERS INSURANCE COMPANY OF IDAHO'S WRITTEN CLOSING ARGUMENT- I
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1.
2.
3.

4.

5.

Did the motorcycle accident cause the bodily injuries, need for three
surgeries, lost wages and pain and suffering claimed by Peggy Cedillo
(causation)?
Or, were these damages due to Cedilla's preexisting shoulder and.neck
conditions (preexisting conditions)?
Or, were these damages due to events or actions occurring after the
motorcycle accident like exercising, weight training and body sculpting or
because of natural degeneration due to aging (post~accident causes)?
Did Cedillo cause her own loss of wages either by failing to work as a real
estate agent (failure to mitigate)?
Or, were her alleged lost wages caused by factors unrelated to her injuries
from the motorcycle accident like the housing crash, moving from one
broker to another or preempting her time working as a real estate agent
with more demanding, lower paying work (other, unrelated c~uses)?

While considering these matters, please keep in mind whether the answers to these questions
should come from the subjective, condensed autobiography presented by Cedillo to her treating
doctors, other expert witnesses and at arbitration or should the answers come from the objective
evidence and the unabridged biography as presented by Farmers' witnesses. Did Cedillo's
witnesses have access to all of the relevant evidence or only select parties?

I. CAUSATION
With that framework in mind, let's examine causation. Were all of Cedilla's medical
expenses, the need for three surgeries, her claimed pain and suffering and lost wages caused by
the relatively minor motorcycle accident that occurred on May 25, 2008?. Cedillo has the burden
of proving that the motorcycle accident caused her injuries and that these injuries resulte4 in her
damages. If she cannot meet this burden, she is not entitled to be paid for the damages she
claims. For instance, if the evidence shows that any of her medical treatment, surgeries, pain and
suffering or lost wages were caused by something other than the motorcycle accident, Cedillo is
not entitled to be paid for these damages.

FARMERS INSURANCE COMPANY OF IDAHO'S WRITTEN CLOSING ARGUMENT-2
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So what does the evidence show regarding causation? Let's look first at the accident
itself. Mr. Rice paints a picture of a major motorcycle accident; one significant enough to cause
two herniated disks in Cedillo's neck and two tears in her right shoulder. But can we accept Mr.
Rice's opinions?
Recall that he first became involved four years after the accident. He never spoke with
Cedillo. He was unable to locate the site of the accident and did not have access to the
motorcycle before it was repaired. He was unable to testify at what angle the motorcycle hit the
concrete barrier. But the evidence indicates that it was a glancing impact. This is consistent with
the fact that the motorcycle did not fall over but instead was driven away.
Mr. Rice testified to his understanding of the biomechanics of Cedilla's body at the time
of impact. He describes, in essence, what would look like the flailing of a bronco buster's arm one that is forced backwards and upwards so that the hand was above Cedilla's head and the
shoulder and back were twisted around the backrest. He and Mr. Steele emphasized over and
over again the 38,000 foot pounds of energy being transferred through Cedilla's body on impact.
They tried to compare it to 3,700 foot pounds of energy caused_ by two football players colliding
at full speed. I'll leave it to you to determine on credibility of this testimony. Mr. Rice's
opinions were also based on the assumption that Cedilla's shoulder and elbow struck the barrier. ·
In fact, Cedillo herself testified only her right hand and hip struck the barrier. One can well
imagine how different the biomechanics of her body would be if she struck her shoulder and
elbow rather than her hand and hip. It is for you to decide if Mr. Rice's inaccurate assumptions
undermines his opinions.

FARMERS INSURANCE COMPANY OF IDAHO'S WRITTEN CLOSING ARGUMENT- 3
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Mr. Rice's opinions E!-fe also based on the existence of a backrest. The only photographs
showing the motorcycle after the accident do not show a backrest. Mr. Rice was unaware that
Ms. Cedillo was wearing a backpack at the time of the accident and failed to factor in the
backpack when describing the biomechanics of Cedillo' s body. And, of course, we cannot forget
that Mr. Rice's qualifications and credibility have been heavily discredited by the Idaho Supreme
Court. Recall, the Court described Mr. Rice's role as an accident reconstructionist in the
following terms.
It is extremely disturbing to this Court that an officer of the law
would present false testimony in any case, especially a murder
case. In this case, however, it is impossible to believe there was
any truth to testimony of Corporal Rice. It is abhorrent to this
Court, as it would be to any other court, that a man can be
sentenced to 25 years for second degree murder based primarily on
the false testimony of a trooper of this state.
Respondent's Ex. 9.
Indeed, do the objective facts support Mr. Rice's opinions? The motorcycle accident was
a low speed, glancing impact. The motorcycle did not fall over. The motorcycle was used to
transport Mr. Steele and Ms. Cedillo away from the accident and to Mr. Steele's residenc~.
There was no poli~e, ambulance, EMTs, self-reporting or emergency room visit. No medical
treatment was sought until the next day and even then the only treatment sought and given was
for scrapes and abrasions to Cedilla's right hand and right hip. There·was no injury (nor impact)
to her shoulder or elbow. Do you recall Peggy Cedillo's mother's testimony that after the
accident Peggy told her mom that everything is fine.
You might recall Dr. Wilson's testimony regarding Mr. Rice's report and whether the
motorcycle accident caused the herniations and tears. Granted, Dr. Wilson was not disclosed nor

FARMERS INSURANCE COMPANY OF IDAHO'S WRITTEN CLOSING ARGUMENT - 4
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was he prepared to give expert testimony regarding the accident but Mr. Steele opened the door
for him to do so by insisting that Dr. Wilson comment upon Mr. Rice's.report. Compare Dr.
Wilson's testimony to Mr. Rice's. Dr. Wilson pointed out the fallacy of fixating upon 37,000
foot pounds of pressure .. He testified that an accident of this kind could not have caused the
herniations at two separate levels or the labral slap tear or the rotator cuff tear in her right
shoulder. I would suggest that Cedillo has not proven through Mr. Rice's testimony that the
accident was the cause of her neck herniations or her right shoulder tears.
A.

Claimed Injuries.

1.

Scrapes and Abrasions.

Cedillo was injured in the motorcycle accident. There is no question that she suffered
scrapes and abrasions to her right hand and right hip. Even as to these injuries, however, Cedillo
could have mitigated or avoided them entirely. Had she been wearing motorcycle gloves and
motorcycle leathers, these abrasions and scrapes likely would not have occurred or would have
been of far less consequence. Inst~ad, she was wearing a shirt, spandex pants, hiking tennis
shoes, a backpack and no helmet. Nevertheless, Farmers agrees she should be compensated for
the injuries to her right hand and hip.
2.

Right Shoulder.

There is disagreement in the testimony and medical records whether the motorcycle
accident caused the labral and rotator cuff tears in her right shoulder. For instance, there is
evidence that Cedillo had preexisting right shoulder pathology and that the labral and rotator cuff
tears did not even exist when she first received treatment after the motorcycle accident from Dr.
Price, but were caused by later post-accident events and activities. There is evidence that, at
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most, her preexisting shoulder problem was aggravated by the motorcycle accident. For this
aggravation Cedillo is entitled to compensation.
Dr. Mark Williams testified that if the motorcycle accident tore Cedillo's labrum and
rotator cuff in her right shoulder, Dr. Prj.ce' s extremely thorough examination four days after the
accident would have revealed symptoms consistent with these types of injuries. Dr. Williams
testified that there were no symptoms consistent with either a labral or rotator cuff tear elicited by
the many tests Dr. Price did on Cedillo's right shoulder. He testified that the tests performed by
Dr. Price would have caused her significant pain in specific areas and would restrict certain types
of movements. Dr. Price's report shows none of these results. It was Dr. Williams' opinion that
the_se conditions did not exist immediately following the motorcycle accident and therefore were
not caused by it. No other witness, medical test or evidence has stated or shows that these tears
were present immediately following the motorcycle accident. Cedillo has failed to meet her
burden of proof showing the motorcycle accident caused these injuries to her right shoulder.
Dr. Williams noted that medical records based on the history-given by Cedillo herself
noted that she had been doing well with respect to her shoulder until January 2010 when she
began a weight training/exercise regime involving heavy shoulder activities and lots of overheard
activity. Dr. Williams also testified that the injuries repaired in the eventual surgery performed
by Dr. Goodwin were in the superior (front) portion of her shoulder and that superior injuries are
more commonly caused by sports activities and exercise like weight training or other overhead
activity. He testified that a traumatic injury caused by this type of accident would generally be
locate_d in the anterior (back) part of the shoulder.
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Based on this information (information that Dr. Goodwin did not have) and coupled with
the fact that Cedillo did not have her shoulder surgery until three days short of the fourth
\

anniversary of the motorcycle accident, Dr. Williams gave three opinions. First, her preexisting
shoulder pathology was aggravated by the motorcycle accident but returned to pre-accident status
shortly after. Second, to within a reasonable de~ee of medical certainty, the labral and rotator
cuff tears were not caused by the motorcycle accident and in fact did not even exist until must
later. And lastly, the tears in her right shoulder repaired by Dr. Goodwin were caused by weight
training and other overhead activities, which is consistent with the activities described to Dr.
Scheffel that had caused new pain in January 2010.
But, Dr. Goodwin, Cedilla's shoulder surgeon, testified in direct examination that the
tears in Cedillo' s right shoulder were directly and solely caused by the motorcycle accident. We
need to consider the foundation of Dr. Goodwin's opinion and what he said in cross examination.
Dr. Goodwin's opinion is based on Cedilla's subjective and condensed, Reader~s Digest
version of her autobiography. Dr. Goodwin was never given the unabridged version. Instead, he
was purposefully kept in the dark about Cedilla's pre-accident symptoms and treatment and her
post-accident shoulder related activities. Dr. Williams, on the other hand, was given the entire
· unabridged biography and bad access to a great deal of information not provided to Dr. Goodwin.
As Dr. Wilson testified, Cedillo's treating/expert doctors got a book with whole chapters ripped
out. Because Dr. Goodwin did not have the rest of the story his opinion is less reliable than Dr.
Williams'.
On cross examination Dr. Goodwin testified that when he reached his opinion that the
motorbycle accident was the sole and direct cause of the injuries on which he did surgery, he did
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not have his own 2001-2002 patient file regarding the right shoulder surgery he performed after
Cedillo was rear ended by a drunk.driver going 50 m.p.h. Nor had he seen any other treatment
records up to the date of the motorcycle accident. Other than Dr. Price's post-accident records,
Dr. Goodwin had not seen any treatment records.
When Dr. Goodwin came to his opinion he did not lmow that Cedillo was being treated
for symptoms consistent with shoulder pathology up until ten days before the motorcycle
~ccident. Nor had Dr. Goodwin been provided with the post-accident letter from Dr. Price to Dr.
Bates (Exhibit 201 to Dr. Goodwin's deposition and Respondent's Ex. 3) candidly disclosing that
,-

Cedilla's symptoms for which she was being treated before the motorcycle accident had not
completely resolved and describing residuals she still ~ad from her pre-accident conditions. In
addition, when Dr. Goodwin came to his opinion he had not been given Dr. Scheffel's treatment
records showing that Cedillo had been doing well before January 2010 when she began a weight
lifting/exercise regime with a lot of overhead activity which was causing shoulder pain. A
comparison of Dr. Price's original examination ofCedillo's right shoulder immediately
following the motorcycle accident and Dr. Scheffel's examination shows a different type and
location of shoulder pain. Dr. Scheffel also noted that Cedillo was experiencing popping and
, grinding in her right shoul4er by January 2010.
Recall that I provided all of this information to Dr. Goodwin on cross examination.
Then, having access to the book with all of the chapters, Dr. Goodwin could no longer testify, to
within a reasonable degree of medical certainty, that Cedilla's right shoulder was a.symptomatic
on the date of the accident. He further testified that he now doubted whether the motorcycle
accident was the sole cause of her shoulder injury and agreed that he might have treated an
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aggravation of a preexisting shoulder condition. He also revealed that his post-operative report
confirmed there was in fact a preexisting condition to her right shoulder present at the time of her
accident. He testified that Cedillo had subdeltoid/subacromial adhesions that were caused by the
2002 drunk driver shoulder injury and surgery. With respect to Cedilla's post-accident medical
treatment, Dr. Goodwin testified that weight training can extend/aggravate or even generate
(cause) a labrum and/or rotator cuff tear. He agreed that it is possible the weight training caused
the labral tear. He also testified that the popping she was experiencing in 2010 can come from a
labral tear and/or a rotator cuff tear.
Ultimately, based on this new information and in cross examination, Dr: Goodwin could
not say, to within a reasonable degree of medical certainty, that the motorcycle accident was the
.

.

sole and only cause of the shoulder problems he repaired in surgery four years after the
motorcycle accident.
Dr. Goodwin is an advocate for his patient Peggy Cedillo, and he should be. As any good
attorney does in redirect, Mr. Steele attempted to get Dr. Goodwin to-return to his original
opinion that the motorcycle accident was the sole cause of the injuries he treated. He was unable
to do so. The best Mr. Steele could do was to get Dr. Goodwin to agree that Dr. Price's opinion
that her pre-accident labral tear and related shoulder surgery was completely resolved and nonsymptomatic supported Dr. Goodwin's original opinion. But that is not the same as returning to
his original opinion.
Farmers is not saying that her pre-accident labral tear and 2002 surgery were not
completely resolved or were still symptomatic. Dr. Price's pre-accident treatment after her 2002
labral tear and rotator cuff impingement but before the motorcycle accident revealed a shoulder
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pathology of a different kind. Dr. Price's post-accident exam showed there was no labral tear or
rotator cuff tear. Farmers contends, through Dr. Williams' testimony, that she had a preexisting
shoulder p~thology (not a labral or rotator cuff tear) that was aggravated by the motorcycle
accident. Cedillo did not have symptoms consistent with either tear until one and a half years
later, after she tore her labrum and rotator cuff by overhead exercise and weight training. The
fact that Dr. Price opined that Ced~o's prior labral tear had completely healed and was nonsymptomatic is irrelevant.
When asked directly, without any preface or false foundation, whether, ''to a reasonable
degree of medical certainty that Peg's injuries in the motorcycle crash were treated by you and in
her surgery of this past year?" Dr. Goodwin did not respond. (Goodwin Depo., p. 63, 11. 11-16.)
A careful review of his testimony indicates that he respected Dr. Price's opinion but did not

ultimately go back to his original opinion. (Id., p. 63, 1. 17 - p. 65, 1. 6.) Nor could he. It would
be contrary to the objective evidence that shows she had no symptoms consistent with labral or
rotator cuff tears immediately following the accident, that her shoulder was doing well prior t~ ,
January 2010, that the onset of shoulder pain was as a result of heavy shoulder activity and lots of
overhead activity, that this type of activity can cause both types of tears, that she did not have
surgery on these injuries until nearly four years after the accident, and Dr. Goodwin's own
testimony that he found a preexisting condition when he operated that was neither a labral nor
rotator cuff tear. The objective evidence shows this preexisting shoulder pathology is the likely
cause of the shoulder paip. she had after the accident.
Dr. Williams and even Dr. Goodwin's testimony supports the proposition that Cedillo's
preexisting shoulder pathology was temporarily aggravated by the motorcycle accident and that
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her right shoulder treatment and surgery nearly four years later was not solely or even partially
caused by the motorcycle accident An objective review of the objective facts and medical
records support the very real likelihood that the labral and rotator cuff tears were caused by postaccident events in 2010, leading to the necessity for shoulder surgery in 2012. Dr. Goodwin did
not ultimately testify that, to within a reasonable degree of medical certainty, the motorcycle
accident was the sole cause of her injuries. Nor did he apportion those injuries between the
preexisting condition that he found in surgery and those caused by th~ accident.
On the other hand, Dr. Williams, who had the whole book, has apportioned part of her
injuries and treatment to the motorcycle accident as an aggravation of a preexisting shoulder
pathology but has testified, consistent with the objective evidence, that the motorcycle accident
did not cause the labral or rotator cuff tears and therefore the treatment and surgery she received
for those are not related to the motorcycle accident.
Cedillo is entitled to be compensated for her right shoulder trea1ment by Dr. Price until
August of 2008 when she reached pre-accident status. She has not met her burden of proof that
the right shoulder injuries treated in 2010 or the surgery in 2012 were caused by the motorcycle
accident.
3.

C7-T1 Neck Surgery.

Ms. Cedillo had her first surgery following the motorcycle accident on her neck at C7-Tl
on November 24, 2008. Dr. Wilson subsequently conducted her first IME on Cedillo. Upon
conclusion of his examination, Dr. Wilson opined that the motorcycle accident aggravated a
preexisting condition at the C7-Tl level. This was based on treatment for CS radiculopathy (the
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result of a herniated disk at C7-Tl) prior to the motorcycle accident, and symptoms before the
accident similar to those after the accident.
Dr. Kenneth Little, the doctor who prefonned the C7-Tl surgery, agrees that Cedillo had
a preexisting, degenerative disk condition at C7-Tl level. Recall, on cross examination, Dr.
Little t~stified that he too had not been provided any of Cedillo' s pre-accident medical records
and that his understanding of her symptoms was based on her oral history. However, once
presented with that information, he testified that where a person has symptoms that are
substantially similar preceding the trauma, it would be reasonable to conclude that the accident
aggravated it and that it would be difficult to say that the accident was solely responsible.
With the parties' agreement that there was a preexisting condition at C7-Tl, the burden of
proof shifts to apportioning between the preexisting condition and the accident. Dr. Little was
unable to make any such apportionment, in large part because he had b~en kept in the dark about
Cedilla's pre-accident medical co1_1dition. Dr. Wilson, however, who had been provided with
that information, was able to make an apportionment. He apportioned one half of Cedillo' s
treatment and surgery to the accident; apportioning the other half to her preexisting condition.
The relevant Idaho Jury Instruction on apportionment states as follows:
A person who has a preexisting condition or disability is
entitled to recover damages for the aggravation of such preexisting
condition, if any, that is proximately caused by the occurrence.
The person is not entitled to recover damages for the pre-existing
condition or disability itself.
If you find that before the occurrence causing the injuries in
this case the plaintiff had a preexisting bodily condition or
disability, and further find that because of the new occurrence in
this case the preexisting condition or disability was aggravated,
then you should consider the aggravation of the condition or
disability in fixing the damages in this case. You should not
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consider any condition or disability that existed prior to the
occurrence, or any aggravation of such condition that was not
caused or contributed to by reason of thls occurrence.
You are to apportion, if possible, between the condition or
disability prior to this occurrence and the condition or disability
caused by this occurrence, and assess liability accordingly. If no
apportionment can reasonably be made by you, then the defendant
is liable for the entire damage.
I'

IJDI 9.02.
Based on the IDil and agreement between the parties that Cedillo had a preexisting
condition that was aggravated by the motorcycle accident and further based on the undisputed
apportionment made by Dr. Wilson, Farmers agrees that Cedillo should be compensated for 50%
of her C7-Tl neck related treatment received from the date of the motorcycle accident (May 25,
2008) through the date of her first surgery (November 24, 2008); 50% of the cost of her C7-Tl
surgery; and 50% of the neck related post-surgery treatment and physical therapy she received.
4

C5-C6 Neck Surgery.

Cedillo did not have surgery on her neck at the C5-C6 level until February 15, 2012, a
little more than three and a half years after the motorcycle accident. Once again, Dr. Wilson and
Dr. Little are in agreement. Both doctors agree that she had discogenic spondylosis at C5-C6
dating back to 2000. Both doctors agree that she did not have a herniated disk at C5-C6 but was
instead treated and had surgery for symptoms arising out of this preexisting spondylosis. Both

'

doctors also agree that the symptoms and the condition of her C5-C6 spondylosis at the time of
surgery are consistent with the natural progression of her preexisting spondylosis. In other'
words~ if there had been no motorcycle accident in 2008 the condition fo~ which she received
surgery in 2012 is consistent with the natural progression of her spondylosis.
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Dr. Little also testified that Cedillo had preexisting spondylosis condition. Once he
received information he had not been provided previously, including the May 29, 2008 letter
from Dr. Price to Dr. Bates (Respondent's Ex. 3), Dr. Little then testified that she was !lQ!
asymptomatic as he had been told but was in fact symptomatic prior to the motorcycle accident.
Dr. Little also testified that the findings on the 2008 MRI taken a few months after the
motorcycle accident were consistent with a longer standing degenerative process at the C5-C6
level. He further testified that his operative findings in 2012 were consistent with a long
standing preexisting C5-C6 spondylosis. Dr. Little testified that, after reviewing the :MRis, the
changes to her spondylosis that evolved through 2011 could have led to symptoms that required
surgery even if she had not had an accident.
Nevertheless, Dr. Little testified that, while not the sole cause, the motorcycle accident
was an aggravation of the preexisting injury. However, Dr. Little based his opinion on Cedillo's

history that she was asymptomatic prior to the motorcycle accident and a swnmary by Dr. Price
indicating that Cedillo's previous injuries had been completely resolved and she was
asymptomatic as of the date of the motorcycle accident in May of 2008. The accuracy and
credibility of Dr. Price's "summary" is up to you, as the fact finder, to determine. I would simply
ask that special attention be given to Dr: Price's letter to Dr. Bates dated four days after the
accident describing that Cedillo was still in fact symptomatic at the time of the accident.
Based on the testimony and agreements between Dr. Wilson and Dr. Little, and further
based on the objective evidence, Farmers urges you to find that the treatment and surgery of the
C5-C6 level was not caused by the motorcycle accident but was instead the natural progression of
a preexisting condition.
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Lost Wages.

Cedillo has testified that the pain from her injuries and the pain post-surgeries caused her
to lose income and has caused her to lose income every year following the accident. It is her
burden to show that she actually lost income and, to the extent she did, it was caused by her
· inability to work because of her injuries rather than other causes.
Qedillo claims she lost wages for more than four years after the motorcycle accident in
the ~ount of $135,000.00 because of injuries she sustained in the accident. If you agree that the
only injuries she sustained as a result of the motorcycle accident were her scrapes ·and abrasions,
an aggravation o_f her preexisting shoulder pathology and one-half of her C7-Tl treatment and
surgery, then Cedillo's wage loss claim should be adjusted accordingly. So how much of her
alleged lost wages are related to these injuries?
6.

2008 .Income.

There is no evidence that her scrapes and abrasions caused her to lose any wages. The
aggravation of her preexisting shoulder pathology was treated and she returned to pre-accident
condition by August 2008. Her C7-Tl pre-surgery treatment occurred in 2008. Her C7-Tl
surgery occurred in November 2008. Her initial recovery time after the surgery occurred in 2008.
Consequently, nearly all of the impact these injuries had on her ability to perform real estate
work would show up in her 2008 income. However, Cedillo made more money in 2008 than she
did in 2007. She made significantly more - more than double. So we have to question whether
she lost income at all. Because she made more money in the year of the accident than she did the
year before, it would be easy to say she did not lose any income because of the accident.
Nevertheless, Cedillo does not have a traditional job that pays on an hourly basis. Even Dr.
FARMERS INSURANCE' COMPANY OF IDAHO'S WRITTEN CLOSING
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Collins testified that it is extremely difficult to determine how time off from her work impacts
her earnings. Even though the evidence does not support that it took Cedillo two months to
recover from her C7-Tl surgery, Farmers believes it is fair to compensate her for 50% of two
months oflost work (a reasonable recovery time for her C7-Tl surgery).
7.

2009 Income.

Looking at Cedilla's work calendar for 2009 (Respondent's Ex. 4), we see an extremely
busy work schedule.· Her busy 2009 work schedule begins a short six weeks after her C7-Tl
surgery (not two months). It shows open houses, prop_erty showings and other real estate related
work on nearly every day of the week, seven days a week. Consistent with this busy work
schedule, Cedillo once again earned more money in 2009 than she did in the year prior to the
motorcycle accident (2007). Therefore, we have to question whether there was any loss of
income at all. To the extent there
was lost income, it was not caused by daily, incapacitating pain
I
as Cedillo testified. Consistent with Shannon Purvis's testimony, Cedilla's 2009 work calendar
is not consistent with a person unable to work because of pain. It is proof there was no objective
barrier to her ability to work.
If Cedillo did lose .income in 2009, it must be based on reasons other than her injuries.
.

The evidence shows that Cedillo changed the focus of her real estate sales from bare land to
residential housing. The reason for the change was that sales of bare land dried up completely
during the.~eal estate crash. This change in her book of business was not caused by the
motorcycle accident. <;:edillo also changed brokers in 2009 from SelEquity to Group One. She
began working a second job at BCBG doing part-time retail s_ales. This had a significant impact
on her earning capacity. Cedillo only made $10.00 per hour working at retail sales. Work at
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BCBG preempted her from working in real estate. For every hour she was working at BCBG she
was not working at real estate. Moreover, Shannon Purvis testified that retail sales is a more

physically demanding job then real estate sales. This confirms that it was not Cedillo's
subjective pain complaints that prevented her from working real estate. If she was able to work a
more physically demandin~ job than she could have (and did according to her work schedule)
worked real estate sales. To the extent she lost income, Cedillo failed to mitigate her losses.
Cedillo had no surgeries in 2009. There was, therefore, no period of time when she could
not work at real estate sales.
8.

2010 Income.

In 2010, Cedillo continued to work two jobs, real estate and retail sales. Of note, Cedillo
again made more money in 2010 than she did in the year before the accident (2007). She had no
surgeries in 2010.
The objective evidence relating to both.jobs does not support her claim that she lost
income due to the injuries sustained in the motorcycle accident. With respect to her real estate
job, she received rave reviews from her clients. Recall Respondent's Ex. 5 where her clients
filled out a questionnaire regarding the service provided by Cedillo. In every one of these client
surveys she received "Excellents." The one "4" on her evaluation was for the Group One staff,
not her. The handwritten portion of the client evaluations supported her "Excellent" reviews.
Her clients variously stated that she was aggressive and worked tirelessly; gets things done; is
outrageously fun and entertaining; is enthusiastic; regularly met with the client; showed a
willingness to follow up; and showed the client lots of homes of all styles, shapes and conditions.
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Are these comments consistent with a person in so much pain that she could not work effectively
at real estate?
Her real estate job perfonnance was also evaluated by her employers. Recall the March
24, 2012 letter from her general manager at SelEquity? (Cedilla's Ex. 69.) Greg Wolfe, who
would have been Cedillo's general manager-both before and after the motorcycle accident, found
Cedillo to be very organized with a passion for her profession illustrated in many ways, including
that she was often at the office working hard for her clients· before Mr. Wolfe arrived at 9:0~ a.m.
and was often still working when he left the office at 6:00 p.m. He indicated that Cedillo was
always committed to providing her clients the highest standard of real estate services, regardless
of the time of day, whether it was a work day or a weekend. He in no manner makes reference to
any barrier to working full time as a real estate agent.
With respect to her retail sales, she was equally commended. In Respondent's Ex. 7, the
BCBG shop m~ager described her work since February 2009 as meeting her sales goals
· consistently, working well as a team player, and reliably working her scheduled shifts. The shop
manager described her as an exceptional employee who was an extremely motivating force who
helped keep up morale and that her experience, reliability and motivation were a big factor in the
success of BCBG over the past three years. There is no mention any barrier to perfonning this
more physically demanding work.
9.
~

2011 Income.

2011, Cedillo continued to work two jobs witli no objective evidence that the injuries

she claims she sustained as a result of the motorcycle accident three years previously caused her

to lose income. At Group One she continued to receive an excellent rating by a client who wrote
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that Cedillo was always there even if the client left a voicemail at night, she always got right back
to her. (See Respondent's Ex. 5.) Her yearly ~eview at BCBG shows that Cedillo met her sales
plan and out perfonned everyone else by 8.73%. Her client business also exceeded the
company's expectation of30% and she again outperfonned the shop in this area. In addition,
Cedillo was able to give voluntary services in 2009, 2010 and 2011. She was a committee
member for the Ada County Association of Realtors in 2009; became the vice chair in 2010 and
served as the committee chair in 2011. (See Claimant's Ex. 82.) This voluntary service required
her to attend monthly committee meetings and monthly events for which she selected speakers,
directed the setup and post-event cleanup. Again, there is nothing to indicate that pain or any
other impediment kept her from this voluntary service. Again, there is no objective evidence that
.

.

her injuries or pain from her injuries were a barrier to her ability to work as a real estate agent.
10.

2012 Income.

In 2012, despite her claims that she is ·unable to work at real estate at all, she continued to
work at retail sales. One has to question why she can continue to do a more physically
demanding job but cannot work at the profession she claims is the source of her lost income. In
addition, Cedillo' s credibility is suspect. Recall her testimony that she did not work at real estate
in 2012 at all. Recall Respondent's Exhibit 13 where, in her own handwriting, she showed
I

property in Nampa. Clearly, she was able, and in fact did work at real estate in 2012. This again
objective evidence that pain from her injuries did not prevent her from working

as a real estate

agent. Admittedly, she had her second and third surgeries in 2012. She has failed to prove that
these surgeries, now three and a half and four years after the accident were caused by the

FARMERS INSURANCE COMPANY OF IDAHO'S WRITTEN CLOSING ARGUMENT- 20

001638

\ .. }

0

accident. But even assuming she has not met her burden; the most she should be compensated
for lost wages would be for a reasonable recovery period after each of the surgeries.
11,

Other Loss oflncome Factors.

~here are numerous unrelated factors to be considered with respect to Cedillo's lost
income claim. First, Dr. Collins testified that her calculations were based, in large part, upon
Cedillo's tax returns. Dr. Collins did not take into account the federal tax liens filed against
Peggy Cedillo for the years 2003 through 2007. She could not account for these liens because
she did no investigation into them. Nevertheless, Dr. Collins admitted that nearly $200,000.00 in
tax liens could effect the calculation of lost damages. Cedillo has the burden of proving
damages. Unaccounted for effects upon the damage calculation fails to meet this burden.
Second; Dr. Collins agreed that other factors unrelated to the motorcycle accident could
effect Cedilla's ability to work and earn income. For instance, Dr. Collins agreed that the carpal
tunnel syndrome she had could effect her ability to work and her earning capacity.
Third, Dr. Collins agreed that no dm~tor, until after the May 2012 shoulder surgery,
placed Cedillo on any work restrictions. Everyone agrees that she would be unable to work for a
reasonable period of recovery time after each surgery. However, no doctor ever told her she
could not work and the only work restrictions placed on her did not occur until four and a half
years after the accident. This is consistent with Shannon Purvis's testimony that there were no
objective barriers to her working.
Fourth, Dr. Collins did not review Cedillo's mental health records. In fact, she did no
psychological functioning analysis whatsoever. Nevertheless, Dr. Collins agrees that a person's
mental state has an impact on performance and earning capacity. She also agreed that depression
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can impact performance and earnings. What Dr. Collins failed to take into account was Cedillo's
mental health records in the period just prior to the motorcycle accident. (See Respondent's Ex.
15~) These records indicate that as late as January 2008 Cedillo met the criteria for adjustment
disorder with anxiety and depression and ADHD. Id These-records also show that Cedillo's
mental state prior to the motorcycle accident lead to impairment at home and at work. Id. These
records list numerous criteria that when presented to Dr. eollins she agreed they c_ould impact
one's ability to earn income. These include Cedillo's failure to give close attention to details and
make careless mistakes, difficulties sustaining attention, does not seem to listen when spoken to,
has trouble following through on responsibilities, is disorganized, avoids tasks that require
mental effort, misplaces things, is easily distracted and tends to be forgetful. As a result of this
and her depression, the records show that Cedillo struggled at work and at home and had
experienced significant distress before the motorcycle accident. All of these records predate ~e
motorcycle accident but none ofCedillo's witnesses addressed the continuing impact of these -_
diagnoses and symptoms on her ability to earn income after the motorcycle accident.
Fifth, Dr. Collins agreed that loss of household services is duplicative oflost wages and
would be double dipping.
B.

Damages.
Tuer~ are essentially three types of damages sought by Cedillo: medical expenses, lost

wages and pain and suffering. Farmers agrees that Cedillo was injured in the motorcycle
accident. Consequently, she is entitled to receive some amount for each of these categories of
damages.
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Medical Expenses.

AB I previously indicated, Farmers believes that Cedillo's injuries were limited'to scrapes
and abrasions on her right hand and hip, a minor aggravation of her preexisting shoulder
condition and half of the medical expenses associated with the aggravation of Cedillo' s C7-Tl
preexisting condition. In order to calculate the total amount of medical expenses attributable to
these i~uries, please look at Cedillo's Exhibit No. 2, ·attached. For demonstrative purposes I
have shown on this exhibit those medical expenses Fanners believes are fairly attributable to the
injuries she suffered in the motorcycle accident. As you can see, I have attributed all of the care
sought for her scrapes and abrasions, all of her post-accident treatment that can reasonably be
related to her aggravated shoulder injury and 50% of all care and treatment, including the
surgery, related to the C7-TI injury. The total medical expenses related to the injuries Cedillo
actually sustained in the motorcycle accident is $29, 504.37. This is an amount that reasonably
compensates Cedillo for those medical expenses arising out of injuries caused by the motorcycle
accident. 2.

Lost Wages. ·

AB discussed earlier, a reasonable amount of compensation for lost wages would be for.
two months lost work as she recovered from her C7-Tl surgery. There is no evidence to show
how much income she would lose from two months off of work, but if we use her total wage loss
claim of$135,000.00 Cedillo claims she lost $2,812.50 per month. Ifwe multiply $2,812.50
times two 'months and divide by 50%, this measure of damages equals $2,812.50 in lost income
due to a two month recovery time after her first surgery. If the rest of her injuries and pain are
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not related to the motorcycle accident, then neither would th~ rest of her lost income claim.
$2,812.50 is a fair amount to compensate Cedillo for her lost wages claim.
3.

Pain and Suffering.

What amount should be awarded to Cedillo for pain and suffering? Cedillo has painted a
picture of nearly daily pain for four and a half years. ·First, she is only entitled to pain and
suffering arising out of the injuries caused by the motorcycle accident. This limits her pain and
suffering to that arising :from her scrapes and abrasions, her aggravated preexisting shoulder
condition which returned to pre-accident status as of August of 2008, and 50% of the pain and
suffering she endured due to her C7-Tl injuzy and surgery until the end of a reasonable recovery
period. At most, Cedillo had pain and suffering through the en.d of her physical therapy
treatment for the C7-Tl surgery, which was March 25, 2009.
Second, we must consider the qualitative and quantitative nature of her claimed pain.
Pain is subjective, and therefore the only one who can assess the pain is Cedillo. You are
allowed to take into account Cedillo's credibility in describing that pain. The objective evidence
does not support daily, incapacitating pain following the accident. For instance, the physical
therapy records following her C7-Tl surgery are replete with references like: doing much better,
not feeling bad today, has been feeling better and has been so busy lately that I haven't had the
time to notice any.pain. (Claimant's Ex. 29.)

Ori her last day of physical therapy (March 25,

2009) she indicated that she was feeling better with only some right suprascapular discomfort.

Id She did not treat again until more than one year later when she ret~ed to physical therapy
on May 11, 2010 for new shoulder pain brought on by activity.
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In calculating pain and suffering, it should not be calculated past March of 2009 and
certainly should not be considered as daily pain. Please keep these considerations in mind when
calculating an amount for pain and suffering actually caused by the injuries actually caused by
the motorcycle accident.
II. CONCLUSION

In conclusion, I would like to take you through the proposed Interim Award. (See
attached.) As the Interim Award indicates, there ~e two types of damages, economic damages
and non-economic damages. With regard to economic damages, and using the attached Medical
Cost Summary calculations, the economic damages Farmers believes are related to the
motorcycle accident can be broken down as follows: Alderman, C7-Tl medical expenses .

.

I

•

$614.50; Boise Physical Medicine, shoulder expenses-$0.00; Dr. Price's post-motorcycle
accident medical expenses - $2,276.~0; Hands on Physical Therapy, C7-Tl expenses $1,508.75; Dr. Little's C7-Tl medical expenses-$7,320.71; Dr. Little's C5-C6 medical
expenses-$0.00; Idaho Neurological/Charisse Mack, C7-Tl expenses-$1,068.26; Idaho
Neurological/Charisse Mack, C5-C6 expenses - $0.00; Idaho Sports Medicine, C5-C6 expenses
-$0.00; Primary Health, C5-C6 expenses - $0.00; St. Alphonsus Regional Medical Center, C7Tl expenses- $11,921.17; St. Alphonsus Regional Medical Center, C5-C6 expenses - $0.00;
Dr. Goodwin shoulder medical expenses- $0.00; Boise Anesthesiology, C7-Tl expenses -

.

$1,035.00; Dr. Bates, C7-Tl expenses-$968.76; Gem State Radiology expenses-$61.60;
.

Intermountain Medical Imaging, C7-Tl expenses-$490.10; Anesthesia Associates. C5-C6
expenses-$0.00; Walgreens, C7-Tl prescription expenses -$137.39; Walgreens, C5-C6
prescription expenses - $0,00; McMillan Medical Center expenses - $397.50; St. Luke's, C5-C6

FARMERS INSURANCE COMPANY OF IDAHO'S WRITTEN CLOSING ARGUMENT - 25

001643

(_J

().,.,

expenses - $0.00; BioMet, C5-C6 expenses - $0.00; Treasure Valley Hospital, C5-C6 expenses
- $0.00; Physical Therapy ofldaho, C5-C6 expenses - $0.00.
Other economic damages sought are past earnings lost. Based on a two month recovery
period after the C7-Tl surgery, $2,8212.50 would be a reasonable amount for this loss. Although
originally sought, Cedillo failed to put on any evidence of the present cash value of future
earnings capacity lost. Dr. Collins estimated $5,000.00 in future lost earnings, but Cedillo id
only entitled to the present cash value. Dr. Collins did not and is not qualified to present cash
value and Cedillo did not call a CPA to do so. This must be filled out as $0.00. The household
cleaning services occurred in 2012 after the C5-C6 and shoulder surgeries. In addition, Dr.
Collins testified that loss of household services is double dipping if lost wages are awarded. This
amount must be $0.00. The total economic damages that would reasonably compensate Cedillo
for those injuries actually sustained as a result of the motorcycle accident is $30,122.64.
Cedillo also seeks non-economic damages. For physical and mental pain and suffering,
past and future, there is no evidence of future physical and mental pain and suffering. So nothing
can be awarded. Regarding past physical and mental pain and suffering, the amount should be no
more than the actual pain and suffering through no later than March 2009. As to impairment of
abilities to perform usual services, there is no evidence that she was unable to perform non-work
related activities and no amount can be awarded. As to any disfigurement caused by the injuries,
you saw the scars on Cedillo's right hand. No other disfigurement was presented. Although
disfigurem~nt to her hand was caused by the accident but she did not testify to any damage
caused by these scars. Because one cannot presume damages, Cedillo has not met her burden of
showing non-economic damages in the form of disfigurement to her right hand. This blank
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should be filled with a zero. Finally, with respect to the aggravation caused to any preexisting
condition, this relates sole!y to non-economic damages. The amount determined to compensate
Cedillo for the physical and mental pain and suffering should cover this damage amount as well.
Thank you for your attention to the testimony and exhibits. Farmers acknowledges that
Cedillo is entitled to recover damages as a result of injuries sustained in the motorcycle accident.
Farmers merely requests that the amount awarded be reasonable and based on the objective
evidence.
DATED this

/ 0 day of December, 2012.
ELAM & BURKE, P.A.

, e A. omson, of the fll1ll
ttomeys for Farmers Insurance
Company ofidaho
·

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the _L!:_ day of December, 2012, I caused a true and
correct copy of the foregoing document to be served as follows:
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702

U.S.Mail
_ _ Hand Delivery
---->deral Express
~ Facsimile - 947-2424

f
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PEGGY CEDILLO

Updated 10-11-12

:('·.
DATE

PROVIDER.

09/14/08
09/17/08
09/23/08
09/24/08
09/26/08
09/29/08
10/01/08
10/13/08
10/24/08
10/27/08

Alderman Medical Acupuncture of Idaho .
Alderman Medical Acuouncture ofidaho
Alderman Medical Acununcture of!daho
Alderman Medical Acupuncture of Idaho
Alderman Medical AcUDuncture of!daho
Alderman Medical Acupuncture of Idaho
Alderman Medical ACUTJuncture of Idaho
Alderman Medical Acummcture ofidaho
Alderman Medical Acupuncture ofldaho
Alderman Medical Acupuncture ofidaho

04/26/10

Boise Phvsical Medicine and Rehabilitation Clinic

05/29/08
05/30/08
05/31/08
06/02/08
06/03/08
06/05/08
06/06/08
06/09/08
06/10/08
06/25/08
06/27/08
06/28/08
07/01/08
07/02/08
07/07/08
07/09/08
07/14/08
07/24/08
07/25/08
07/28/08
08/02/08
08/05/08
08/06/08
08/11/08
08/26/08
08/27/08
08/28/08
08/29/08
09/02/08

David N. Price, D.C.
David N. Price, D.C.
David N. Price, D.C.
David N. Price, D.C.
DavidN. Price,D.C.
David N. Price, D.C.
David N. Price, D.C.
David N. Price, D.C.
David N. Price, D.C.
David N. Price, D.C.
David N. Price, D.C.
David N. Price, D.C.
David N. Price, D.C.
David N. Price, D.C.
David N. Price, D.C.
David N. Price, D.C.
David N. Price, D.C.
DavidN. Price,D.C.
David N. Price. D.C.
David· N. Price, D.C.
David N. Price, D.C.
David N. Price, D.C.
David N. Price, D.C.
David N. Pl.ice, D.C.
David N. Price. D.C.
David N. Price, D.C.
David N. Price, D.C.
David N. Price, D.C.
David N. Price, D.C.

Ii
~

,_

•• w,

Claimant's
Exhibit

1.

'~

""

AMOUNT
CHARGED
464.00
85.00
85.00
85.00
85.00
85.00
85.00
)
85.00
85.00
85.00
:l:.~9:89' l"'fo I «./. ~<)

IJ ·

~

c~fJ..
1)3'°
Ju.n ~ -r~.fti"11.t

401.50'
72.00
97.00
93.00
106.00
61.00
26.00
97.00
114.00
97.00
100~/i:.
106.00
S£Mt-,.f~-~
158.00
97.00
106.00
138.00
106.00
101.00
97.00
106.00
97.00 ":Z
101.mr
106.00
97.00
l
101.00
·97.00 J
'
177.00 ?
97.00
106.00
114.00

,.
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u

09/03/08
David N. Price, D.C.
09/06/08
David N. Price, D.C.
09/10/08
David N. Price, 'D.C.
David N. Price, D.C.
09/13/08
David N. Price, D.C.
09/16/08
David N. Price, D.C.
09/20/08
David N. Price, D.C.
09/22/08
09/23/08
David N. Price. D.C.
David N. Price, D.C.
09/29/08
David N. Price, D.C.
09/30/08
10/13/08
David N. Price, D.C.
David N. Price, D.C.
10/14/08
10/16/08
David N. Price, D.C.
10/17/08 · David N. Price. D.C.
David N. Price, D.C.
10/22/08
10/23/08
David N. Price, D.C.
10/27/08
David N. Price, D.C.
11/03/08
DavidN. Price. D.C.
11/05/08
David N. Price. D.C.
David N. Price, D.C.
11/06/08
11/10/08
David N. Price, D.C.
David N. Priqe, D.C.
11/13/08
11/18/08 · David N. Price, D.C.
11/20/08
David N. Price, D.C.
12/10/08
David N. Price. D.G.
12/11/08 David N. Price. D.C.
01/09/09
01/09/09
01/09/09
01/12/09
01/12/09
01/14/09
01/14/09
·Ol/14/09
01/16/09
01/16/09
01/16/09
01/20/09
01/20/09
01/22/09
01/22/09
01/22/09
01/26/09
01/26/09

Hands 011 Physical Therat>V
Hands on Physical Thera1>Y
Hands on Physical Theranv
Hands on Physical Theranv
Hands on Physical Theranv
Hands OD Physical Theraov
Hands OD Physical Theraov
Hands on Physical Therapy
Hands on PhYSical Thenmv
Hands on Physical Therat>V
Hands on Phvsical Theranv
Hands on Physical T.heraov
Hands on Physical Theranv
Hands on Physical Theranv
Hands on Physical Th.erat>v
Hands on Physical Theraov
Hands on Phvsical Theraov
Hands on Physical Theraoy

.Undated 10-11-12
89;00
97.00
101.00
144.00
9.11
146.00
89.00
112.00
97.00
116.00
89.00
108.00
89.00
19.n
97.00
108.00
82.00
97.00
97.00
108.00
89.00
108.00
32.37
100.00
74.00
108.00
$5684.75 ~ D t./, I 3

I

$1,10.00
$16.00
$80.00
$16.00
$80.00
$40.00
$16.00
$80.00

$40.00
$16.00
$80.00
$16.00
$80.00

§,) ~<)
(rt •

1" l

$40.00

$16.00
$80.00
$40.00
$16.00
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01/26/09
01/28/09
01/28/09
01/28/09
01/30/09
01/30/09
02/03/09
02/03/09
02/10/09
02/10/09
02/10/09
02/13/09
02/13/09
02/17/09
02/17/09
02/20/09
02/20/09
02fl.3/09
02123/09
02/27/09
02/27/09
03/03/09
03/03/09
03/05/09
03/05/09
03/09/09
03/09/09
03/11/09
03/11/09
03/11/09
03/13/09
03/13/09
03/13/09
03/13/09
03/16/09
03/16/09
03/18/09
03/18/09
03/20/09
03/20/09
03/23/09
03/23/09
03/25/09
03/25/09
03/2S/09
05/11/10

Hands on Physical TheraDv
Hands on Phvsical Therai>v
Hands on Physical Theranv
Hands orl. Physical Theraov
Hands on Physical Therapy
Hands on Physical Theranv
Hands on Physical Therapy
Hands on Physical Theranv
Hands on Physical Theranv
Hands on Physical Theranv
Hands on Physical Theranv
Hands on Physical Theranv
Hands on Physical Theranv
Hands on Phvsical Therauv
Hands on Phvsical Theraov
Hands on Physical Therapy
Hands on Physical Theraov
Hands on Physical Therapy
Hands on Physical Theranv
Hands on Pliysical Therauv
Hands on Pltvsical Theranv
Hands on Phvsical Theraov
Hands on Physical Theraov
Hanc;Js on Physical Theraov
Hands on Physical Themov
Hands on Physical Therapy
Hands on Physical Therapy
Hands on Physical Theranv
Hands on Phvsi~ Theraov
Hands on Physical Theranv
Hands on Physical Thenmv
Hands on Physical Therapy
Hands on Physical Themov
Hands on Physical Therauy
Hands on Phvsical Theranv
Hands on Physical Theraov
Hands on Physical Theraov
Hands on Phvsical Therao.v
Hands on Phvsical Tb.era1>Y
Hands on Physical Themuv
Hands on Physical Theraov
Hands on Phvsical Thera1>v
Hands on Physical Therapy
Hands on Physical Therapy
Hands on Physical Theraov
Hands on Physical Theraov

.

Ull)1dated 10..11 -J 2
$80.00
$40.00
$16.00
$80.00
$16.00
$80.00
$16.00
$80.00
$40.00
$16.00
$80.00
$16.00
$80.00
$16.00
$80.00
· $16.00
$80.00
$16:00
$80.00
$16.00
$80.00
5oj5v
$16.00
t'? ...-11
$80.00
$16.00
$80.00
$16.00
$80.00
$40.00
$16.00
$80.00
\!
I
$40.00
$16.00
$80.00
l
!
$7.50
!
· $16.00
$80.00
$16.00
$80.00
$16.00
$80.00
.,
$16.00
$80.00
t
$60.00
$40.00
/15
$80.00
$115.00
if/b

\

?
\

\

\

\

.

)

I

.,..,~0'6

st otJ,l.1,1a
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Hands on Physical Theraov
05/11/10
Hands on Physical Theraov
05/13/10
Hands on Physical Theraov
05/13/10
Bands on Physical Theraov
05/i9/10
05/19/10 · Hands on Physical Theraov
Hands on Physical Tb.eraov
OS/26/10
Hands on Physical Theranv
05/26/10
Hands on Physical Therm,v
06/01/10
Hands on Phvsical Theraov
06/01/10
06/03/10
Hands o~ Physical Theraov
Hands on Physical Therapy
06/03/10

U101dated 10-1112
-$90.00
$45.00
$90.00 ·
$37.00
$90.00
$45.00
$90.00
$45.00
l
$90.00
$45.00
$90.00
~,8&1.aO.

10/29/08
11/12/08
11/24/08
03/26/09
,,.--

f
\._·

01/23/12
02/15/12
07/19/12

11/24/08
02/15/12

Idaho Neurological
Kenneth M. Little, MD.
Idaho Neurological
Kenneth M. Little. M.D.
Idaho Neurological
Kenneth M Littl~ M.D.
Idaho Neurological
Kenneth M Little, M.D.
Idaho Neurological
Kenneth M. Little, M.D.
Idaho Neurological
Kenneth M. Littl~. M.D.
Idaho Neurological
Kenneth M~ Little, M.D.

Idaho Neurological
Charisse H. Mack, P.A.
Idaho Neurological
Charisse H. Mack, P.A.

$314.00
$42.00

(j

Idaho Soorts Medicine
Idaho Sports Medicine
Idaho Snorts Medicine
Idaho Sports Medicine
Idaho Snorts Medicine
Idaho Snorts Medicine
Idaho Snorts Medicine
Idaho Snorts Medicine
Idaho Snorts Medicine
Idaho Snorts Medicine
Idaho S1Jorts Medicine

5"a/Si>

$14,243.41

<:..'1 ""11

I

42.00

J'lD ·~
I""1~

.J

42.00
13,240.19
39.00

-$2.!'h96i:60 .
$~136.52
$2,812.57

--#,949:09
04/27/10·
08/18/10
09/20/11
10/11/11
10/12/11
10/18/11
10/21/11
10/25/11
10/28/11
11/01/11
11/04/11

/

255.00
418.00
185.00
700.00
212.00
91 ..00
150.00
100.00
100.00
100.00
150.00

13 ~

I) i

l
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11/04/11
11/08/11
11/15/11
11/18/11

Idaho Snorts Medicine
Idaho Snorts Medicine
Idaho Sports Medicine
Idaho Snorts Medicine

09/09/11

Primarv Health

Updated 10--1 ~1 2
185.00
oo{" .
100.00
1h,cJ.Jr·
141.00
c,,~
116.00
~.903.99

C:: •

-ta;6f)

'; ~1 (\Of j.'C.,{c"~
'

03/26/09
04/19/10
11/19/08 11/24/08
12/29/08
09/15/09
02/08/12

Saint Alnhonsus Ref?ional Medical Center
Saint Aluhonsos Remonal Medical Center
s.aint ~phonsos Regional Medical Center

$189.00
200.00
$23,064.33

Saint Alohonsns Reitlonal Medical Center
Saint Aluhonsus Rem.onal Medical Center
Saint AlDhonsus Ref?ional Medical Center

189.00
$200.00
1,036.00

S<, I~
(1-1

'n

cti.c. n

? ;;o~ c.s-c.t,,
I

d'l>Al..ll~ft ......

11/30/11
05/07/12
05/22/12

The Shoulder Clinic - Dr. Goodwin
The Shoulder Clinic-Dr. Goodwin
The Shoulder Clinic- Dr. Goodwin

11/24/08

Boise Anesthesia, P.A.

06/06/08
James H. Bates, M.D.
James H. Bates, M.D.
06/12/08
06/30/08 . Jaines H. Bates, M.D.
07/09/08
James H. Bates, M.D.
07/14/08· James H. Bates, M..D.
07/21/08
James H. Bates, M.D.
08/01/08
James H. Bates, M.D.
James H. Bates, M.D.
08/15/08
08128/08
James H. Bates.. M.D.
09/04/08
James H. Bates, MD.
09/09/08
James H. Bates, MD.
10/09/08
James H. Bates., M.D.
12/30/08
James H. Bates, M.D.
11/19/08
12/29/08
03/26/09
09/15/09·
04/19/10

Gem State RadioloJ?V
Gem State Radioloiw
Gem State Radioloev
Gem State Radiolof!V
Gem State Radioloav

234.00
152.00
6.473.00

., ---.:u.

S2.070.00
161.00
94.00
335.00
94.00
335.00
94.00
101.00
101.00
318.00
101.00
101.00
101.00
1.52

-~a.
$30.80
$30.80
$30.80
$30.80
$30.80

-fi54:80-

j
)'

\

J
~

lj

,..0
)C) ~,(t

l '1""

1~· o.tlr:.

•-C,r,1.6O
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09/08/08
10/03/ll
.,,.- 10/03/11
- 10103n1
10/03/11
10/03/11
10/03/11
02/15/12

.

Intermountain Medical . "~
Intermountain Medical .
Intermountain Medical I
.
Intermountain Medical-;
."Intermountain Medical -;
Intermountain Medical lmasrlnf!
Intennountain Medical ~

.

Anesthesia Associates of Boise

..

-

l~M-1

Updated
980.20
1206.80
1476.60
400.00
205.10
33.00
39.00
"'4S48.""'
-4969:08

~

I

s~
C

(_)

05/26/08
5/30/08
06/06/08
06/12/08
07/09/08
07/09/08
08/08/08
08/15/08
08/26/08
09/04/08
09/09/08
09/23/08
09ll.9/08
10/02/08
10/09/08
10/09/08
11/04/08
11/12/08
11/19/08
11/25/08
12/03/08
12/12/08
01/05/09
02/03/09
03/03/09
03/26/09
03/30/09
05/13/09
08/14/09
04/19/10
04/30/10
06/01/10
08/18/10
09/09/11
09/09/11

Wal!!reens
Walm:eens
Walm:eens
Walm:eens
Walfll'eens
Walgreens
Wal2reens
Walareens
Walmens
Walmeens
Wa12I'eens
Walm:eens
Walm:eens
Walm:eens
WalJ?reeDS
Walm-eens
Wals!reens
Waw:ceens
Wafareens
Walweens
Walm:eens
Walf!l'eens
Wal2reens
Walereens
Wale;reens
Walm:eens
Walgreens
Walmens
Walm:eens
Walereens
Walm:eens
Walgreens
Walgreens
Walfll'eens
Walf!l'eens

51.98
12.76
12.64
264.90
52.94
10.93
10.93
13.08
16.01

I

t

J

9.39

{

16.01
16.01
0.00
7.30
19.26"

I

\

(

9.39

22.36
11.53
33.89

\

80.11'

26.78
68.00
14.67
14.67
14.67
14.67
14.67
14.67
11.86 I
4.50 "\
5.00 I
5.00
3.75 }
3.40
1.50

\\

II

J
I
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C~

Walm:eens
Walsaeens
Walgreens
Walereens ·
Walgreens
Wall?l'eens
Walm:eens
WaJgreens
Walm:eens
Walme.ens
Wafareens
Walmeens
Walgreens
Walm:eens
Walm:eens
Wa1e:reens
Walgreens
WaJgreens
Walgreens
Walareens
Walro-een.s
Walm:eens
Waforeens
Walgreens
Walszreens

09/21/11
09/21/11
10/28/11
10/31/11
01/05/12
01/06/12
01/14/12
01/20/12
01/27/12
02/09/12
03/09/12
03/15/12
03/16/12
04/02/12
04/05/12
04/12/12
05/04/12
05/()8/12
05/18/12
05/22/12
05/25/12
05/26/12
06/06/12
06/14/12
06/27/12
06/30/12
07/24/12

Walgreens
Walm:eens

05/26108
05/27/08
05/30/08

McMillan Medical Center
McMillan Medical Center
McMiilan Medical Center

01/11/11
02/15/12

St. Luke's RMC
St Luke's RMC

05/22/12 · Biomet
04/20/12
05/04/12
05/01/]2
05/02/12
05/03/12
05125/12

A Caring Hand
A Caring Hand
A Carine; Hand
A Carin2 Hand
A Caring Hand
A Caring Hand

Undated 10-ll- 2
4.30
10.00
4.30
18.99
14.99
18.99
33.99
14.99
41.98
44.99
10.00
24.22
6.59

10.00
6.59

85.00
3.36
2.92
7.51
28.33
4.07
10.00
10.00
10.00
10.00
4.07
. 10.00
i:J5:t:4121250

)
J

95.00
90.00
/397.50 )
1221.58
26,526.65
iq:,148.S
~B•

]48.00
144.00
64.00
64.00
64.00
40.00

?
3
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MEDICAL COST SUMMARY
PEGGY CEDILLO
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05/30/12
06/04/12

A Caring Hand
A Caring Hand

I0-112o

Undated
80.PO
64.00

-668.60--

05/07/12
05/22/12
07/13/12
07/16/14
07/19/12
07/30/12
08/01/12
08/03/12
08/08/12
08/10/12
08/13/12
08/15/12
08/17/12
08/20/12
()8/22/12
08/24/12
08/27/12
08/31/l2

09/04/12
09/05/12
09/17/12
09/19/12
09/24/12
10/01/12
10/03/12
10/10/12

Treasure Valley Hospital
Treasure Valley Hospital
Physical Therapy of Idaho
Physical Therapy ofldaho
Physical Theranv ofldaho
Physical Therapy of Idaho
Physical The.raov ofldaho
PhYBical Therapy of Idaho
Physical Therapy ofidaho
Physical Therapy of Idaho
Physical Theraov ofldaho
l>hvsical Tiu;raov ofldaho
Physical Therapy ofldaho
Physical Therapy ofIdaho
Physical Therapy ofidaho
Physical Therapy ofidaho
Physical The.raov ofldaho
Physical Theranv ofldaho
Physical The.raov of Idaho
Physical Themnv ofidaho
Physical Theraov ofldaho
Phvsical Theranv of Idaho
Phvsical 1
ofidaho
Physical The.raov of!daho
Physical Theraov of Idaho
Physical Theraov of Idaho

91.00
10,813.99
... A..._ _ __.....,_

.
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...,.._._...,,,,

202.00
112.00
112.00
152.00
112.00
112.00
112.00
112.00
80.00
112.00
112.00

120.00
155.00
120.00
120.00
120.00
112.00
112.00
112.00
112.00
.120.00
120.00
120.00
120.00.

I

i

)
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Jeffrey A. Thomson
ELAM & BURKE, P.A.
251 E. Front St., Ste. 300
P.O. Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
jat@elamburke.com
ISB #3380
Attorneys for Farmers Insurance
Company of Idaho ·
IN THE MATTER OF THE ARBITRATION BETWEEN
PEGGY CEDILLO,
Arbitration Case No. 81700-0040
Claimant,
·vs.

INTERIM AWARD

FARMERS INSURANCE COMPANY OF
IDAHO,
Respondent.
As its Interim Award, the Arbitrator assesses the amount of damages suffered by Peggy
Cedillo-Steele for bodily injury caused by Jon Steele's negligence in operating his motorcycle as
follows:
1.

Economic Damages broken down as follows:
Medi~al expenses - Alderman Medical Acupuncture
ofldaho (Pre C7-Tl fusion -first neck surgery)

•

•

Medical expenses - Boise Physical Medicine and
Rehabilitation Clinic (Pre third surgery - shoulder)
Medical expenses -David N. Price, D.C. .
(Pre and Post C7-Tl fusion - first neck surgery)

$614.50

$0.00
$2,276.50

INTERIM AWARD - 1
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$1,508.75

•

Medical expenses - Hands On Physical Therapy
(Post C7-Tl fusion (first neck surgery) and Pre C5-C6
fusion (second neck surgery))

•

Medical expenses :- Idaho Neurological/ Kenneth M.
Little, M.D. - C7-Tl fusion (first neck surgery)

$7,320.71

Medical expenses - Idaho Neurological/ Kenp.eth M.
Little, M.D. - C5-C6 fusion (second neck surgery)

$0.00

•

•

Medical expenses - Idaho Neurological/ Charisse
· Mack, P.A. (Pre C7:Tl fusion - first neck surgery)

$1,068.26

•

Medical expenses - Idaho Neurological/ Charisse
Mack, P.A. (Pre C5-C6 fusion - second neck surgery).

$0.00

•

Medical expenses - Idaho Sports Medicine
(Pre C5-C6 fusion - second neck surgery)

$0.00

•

Medical expenses - Primary Health
Pre C5-C6 fusion - second neck surgery)

$0.00

•

Medical expenses ~ St. Alphonsus Regional Medical
Center - C7-Tl fusion (first neck surgery)

$11,921.17

Medical expenses - St. Alphonsus Regional Medical
Center - C5-C6 fusion (second neck surgery).

$0.00

Medical expenses - The Shoulder Clinic/ Dr. Goodwin
(third surgery - shoulder)

$0.00

•

•
•

Medical expenses - Boise Anesthesia, P.A.
(Pre C7-Tl fusion - first neck surgery)

•

Medical expenses - James H. Bates, M.D.
(Pre C7-Tl fusion - first neck surgery)

$968.76

•

~edical e~penses - Gem State Radiology

$61.60

•

Medical expenses - Intermountain Medical Imaging
(Pre C5-C6 fusion - second neck surgery)

$1,035.00

$490.10

INTERIM AWARD-2
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$0.00

•

Medical expenses - Anesthesia Associates of Boise
(C5-C6 fusion - Second neck surgery)

•

Prescription expenses - Walgreens - C7-Tl fusion ·
(C7-Tl fusion - first neck surgery)

•

Prescription expenses - Walgreens - CS-C6 fusion
(CS-C6 fusion - second neck surgery)

•

Medical expenses - McMillan Medical Center
(Post-MCA)

•

Medical expenses - St. Luke's RMC - CS-C6 fusion
(C5-C6 fusion - first neck surgery)

$0.00

•

Medical expenses - Biomet
(C5-C6 fusion - second neck surgery)

$0.00

•

Medical expenses - Treasure Valley Hospital
(third surgery - shoulder)

$0.00

Medical expenses - Physical Therapy of Idaho
(third surgery - shoulder)

$0.00

•

$137.39
$0.00
$397.50

•

Past earnings lost ·

•

Present cash value of future earnings capacity lost

$0.00'

Household cleaning services - A Caring Hand

$0.00

.

.

$2,812.50

$30,122.64

TOTAL ECONOMIC DAMAGES

2.

Non-Economic Damages broken down as follows:
•

•

•
•

Physical and mental pain and suffering, past and future
impairment of abilities to perform usual activities
the disfigurement caused by the injuries
the aggravation caused to any preexisting condition

$

TOTAL AMOUNT NON-ECONOMIC DAMAGES:

$

$0.00
$0.00'
$0.00

INTERIM AWARD - 3
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3.

Total Amount of Damages Suffered by Peggy CedilloSteele for Bodily Injury Caused by Jon Steele's
Negligence in Operating His Motorcycle

$_ _ __

DATED this--"-._ day of December, 2012.
ELAM & BURKE, P.A.

By:._ _ _ _ _ _ _ _ _ _ _ _ _ __
Jeffrey A. Thomson, of the firm
Attorneys for Farmers Insurance
Company of Idaho
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JON M. S'l"EELE (lS:0 # 1911)
JOHN L, RUMT (ISB # 1059)
RUNFT & STEELE LAW OFFICES, PLLC
1020 W, Main Street, Suite 4-00
Boise, Idaho 83 702 ·
Phone: (208) 333-8506
Fax~ (208) 343-3246
Email: ,TSteele@t•UJtftsteele.con1

Attorneys for Claimant

IN RE: MATTER OF ARBITRATION
PEGGY B. CEDILLO

)
)
)

Claimant,

) CL;µMANT'S POST ARBITRATION

vs.

) BRIEF
)
FARMERS rNSURANCE COMPANY OF )
IDAHO
)
)
~espondent
)
)

The atbitration hearing in this matte,: was held on November 20 and 21. The only issue
to be resolved by the Arbitrator is the amount of damages to be awarded Cedillo.
Following the hearing,.Arbitrator Clark issued Ai·bitrator's Order (No. 9) re: Evldentiary
Objections.

A, CE:OILLO'S TESTIMOHV
Cedillo. as well as lay witness Jennifer Pedrali and Cedillo's treating physicians, testified
~ she had no physical or anatomical

limitations prior to the motorcycle crash of May 25, 2008.

I

Cedillo's injuries have resulted in three surgeries, constant debilitating headaches, and
neak. and moulder pain, Instead of hiking she spends her spare time in doctor's offices and nt

CLAIMANT'S POST ARBITRATION BRIEF- Page 1
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physical therapy. Her injuries have affected every aspect of her life, her role as a mother, as a
grandmothert and as a professional.

Cedillo, despite debilitating headaches has continued to work part time in retail sales,
partly to sharpen~ar sales skills and partly to satisfy her need to socialize with int:eres1ing people
and to make real connections.

B. li'RED RICE'S 1'RsTIMONY

The testimony of .M.r. Rice left no doubt as to the severity of the crash and the forces
suffered by Cedillo~s body. Farmers' contention that the crash was .minimal and not severe have

no evidentiary support. Mr. ruce testified that Cedillo suffered an impact far ln excess of
colliding football players and 10 times the impact of a bullet.

C.

1.

MEDICAL TESTIMONY

Dr. Priee's Testimony
Dr. Price's opinions are based upon his personal knowledge of this case and upon his

special training and experience~ which opip.ions he holds to a reasonable degree of medical and
ch:lropraotic certainty concerning the cause of Cedillo, s injuries and the treatments that were
necessary on acoount of those injuries and his prognosis for :further treatment and the reasonable
costs of those treatments. Deposition of David Nelson Price, D.C. taken Ootober 23, 2012. p. 10J

11. 5-13,

Dr. Prlce saw Cedillo on May 8, 2008 and again on May 15, 2008,. prior to the
motorcycle crash. She

was to begin her regular workouts again at the gym.

He expected that

CLAIMANT'S POST ARBITRATION BRIEF- Page 2
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Cedillo ~uld take care of herself prior to the motorcycle crash. Deposition of David Nelson

Price, D.C. taken October 23, 2012, p. 18, !. 2 through p. 19, l. 9.

Dr. Price saw Cedillo on May 29, 2008, four days after the motorcycle crash, Dr. Price
took an extensive history and performed a thorough exam. Deposition of David Nelson Price,
D.C. taken October 23, 2012, pp. 19-29. Dr. Price opined that CediUo's iajuries were due to the

motorcycle c111Sh, ,_These injuries did not predate the motorcycle orash. Deposition of David
Nelson Price, D.C. taken October 23, 2012, p. 27, /. 14 through p. 28~ /. 22. Cedillo's injuries

were the result of a "new insul~ injury or traumau which were superimposed upon an area that

may have been symptomatic but 1:1te trauma was sufficient to re-injw:e or create a new trauma on
that same tissue again. Deposition of David Nelson Price, D.C. taken.October 23, 2012, p. 34, /.
·22 through p. 36, /. 5.

"As a result of the motorcycle crash, Cedillo was diagnosed with a ..new disk extrusion" at
~7-Tl. Deposi~ion of David Nelson Price, D.C. taken Ootober 23, 2012! p. 39, I, 13 thr-0ugh p.

40, I. 18; _p. 42, I. S through p. 44, l. 16. Dr. Price also diagnosed a tear in Cedillo's right
should.er lab.rum, which was the result of the :motorcycle crash. Deposition of David Nelson
Price. D.C. taken October 23, 2012, p. 43, /. 8 through p. 44, /. 16; p. 45, l. 5 through p. 46~ /, 21.

Dr. Price testified that his charges wei-e necessary and reasonable for Cedillo's iajuries
suffered in the motorcycle orash.
2.

Dr. Little~s Testimony ·
Dr. Little's opinions are based upon his personal knowledge of Cedillo's case and upon

his special training and experience and are held to a reasonable degree of medical certainty

concerning the cause of Cedillo's injuries, the treatments that were necessary on account of those

CLAIMANT'S POST ARBITRATION BRIEF - Page 3
001661

0.

0

iajuries, his prognosis for :further f:reatment, and the reasonable cost of these treatments.
Deposition of Kenneth Miohael Littlop MD taken Ootober 24, 2012, p. 8, ll. 16~24.

Dl'. Little testified that based upon his chart, his personal observations of Cedillo, and
upon his experience and training that the cause of Cedillo,s neok injuries were the motorcycle.

crash. Deposition of Kenneth Michael Little, MD taken October 24, 2012, p, 17, /, 11 through p.
18, l. 5. Dr. Little testifie4 that these injuries were "newtt as a result of the motorcycle crash.

Deposition of Kenneth Michael Little, MD taken Ootobe1· 24., 2012, p. 18, ll. 6-15.
.

Dr. Little

.

testified that the C7-T1 fusion and the C5-C6 fusion were both the result of the motoroyole orash.
Deposition of Kenneth Michael Little, MD taken Ootober 24., 2012, p. 18, I. 16 through p. 20, l.
7; p. 25, I. 8 through p. 32, l. 12,

Dr. Little explained that Cedillo's neck pain and arm pain overlapped the pain in her right
shoulder. Deposition of Kenneth Michael Little, MD taken October 24, 2012, p. 23, L 4 through

p. 24, l 14. Dr. Little's treatment was conservative. The initial surgery was to address the

overwhelming pain at C7-Tl. Deposition of Kenneth Michael Littlep MD taken October 24,
20121 p. 24. Dr. Little, following a course of rest, pain management, pain injections, nerve
blocks, physical therapy, and medications then was able to address the C5-C6 level. Deposition
of Kenneth Michael Little, MD taken October 24, 2012, p, 24, /, 16 through p. 26, 1. 4.
Dr. Little testified to the reasonable and necessary medical expenses incurred by Cedillo

as a result of the motorcycle crash. Deposition of Kenneth Michael Little, ).ID taken October 24,
2012, Exhibits 13, 14, 15, 16, 17. 18, 19, 20, 22. 23. and 24. These exhibits. which are evldence
of modical expenses, were admitted without objection at the arbitration hearing.

CLAIMANrS POST ARBITRATION BRIEF-Page 4
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Dr. Goodwin's TestimonY

Dr. Goodwin's opinions are based upon his personal knowledge of Cedillo's case~ upon
his special training and experience and are held to a reasonable degree of medical certainty

concernins the cause ofCedillo's shoulder injury, the treatments that were necessary on account
of those injuries, his prognosis for her further treatment, and the necessary and reasonable costs
of her shoulder treatment. Deposition of Thomas Earl Goodwin, MD taken November 16, 2012P
p. 17J 19; p. 18, I. 18; p. 19, 11. 12-19.
Dr. Goodwin's opinion is that his surgery repairing Cedillo's right labrum was the result
of the May 25, 2008 motorcycle crash. Deposition of Thomas Earl Goodwin, MD taken
November 16, 2012t p. 18.11. 3-18; p. 19P ll. 12-19. Dr. Goodwin also testified to the reasonable
a.ttd necessary medical expenses incurred by Cedillo as a result of the motorcycle orash.

Deposition of Thomas Earl Goodwin, MD taken November 16, 2012, p. 27, I. 13 through p. 34, l.
10. These exhibits numbered 18, 2,, 23, and 24

ate

offered for admission

as evidence in Dr.

Goodwin'si deposition at pp. 27-34.

D. DR. COLLINS' TESTIMONY

Nancy Collins, Ph.D.'s testimony expressed her opinion concemittg Cedilio's
employability and loss of earning as a result of the motoroycle crash of May 25, 2008. Dr.
Collins testified that over four years after the crash Cedillo continues to have severe headaches,

neck tightness and spasms, neck and arm pain. and weakness. Dr. Collins testified that Cedillo
has limited the work she does at home and her professional- activities jn an effort to control her

pain. Dr. Collins, after considering Cedillo's real estate production f'or the years 2004-201 l and
considering the fall of real estate values. opined that Cedillo Is loss of income over the past four

CLAIMANT'S POST ARBITRATION BRIEF-Page 5
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and half years to be $135,000. Dr. Collins also opined that it would take another five to
seventeen months for Cedillo to achieve her pre-crash business leve~ an additional loss of

.

.

$15,000. Dr. Collins also testified that Cedillo will incur an additional $5,000 in therapy and
medical needs.

E.

RESPONDENT'S DEFENSES

Farmers presentation was a masterful spin of selected but incomplete facts advancing a
tale which those without knowledge of the entire story could conclude to be possible. The ·
Arbitrator,
having heard the full story and the complete factual scenario
of this case~ will reject
.
.

.Farmers, story.
When the entire pertinent factual scenario of this case is considered by the Arbitrator, the
result will be a verdict in Cedilla's favor.

Farmers failed to provide testimony supporting any of its defenses. Fanners' burden,
which is the same as Cedillo's, is to present ''probable" testimony, GGProbable" is defined as

'~v.ing more evidence £or than against." Fisher ,,, Bunlrer Hill Company, 96 Idaho 341, .344,
528 P.2d 903, 906 (1974). Farmers' evidence was improbable, speculative, and without any

foundation of facts.
Farmers testimony was provided by paid. biased actors. The Arbitrat9r has the right to,

and should, disregard the testimony of Dr, Wilson. Dt, Williams, and Shftllllon Purvis.
Fanners' portrayal of Cedillo as a "weight-lifter" was a poorly devised and internally
inconsistent attempt to avoid liability. The testimony was that Cedillo bas eajoyed a vibrant life
including regular workouts that are benefloial to her health and reQovery. Cedillo has worked

CLAIMANT'S POST ARBITRATION BRIEF -Page 6
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with both physical trainers and physical therapists to avoid any injury. Cedillo's doctors knew of
her workout regimen and encow:aged her to return to the gym.

Farmers' defense theory, hastily thrown together two weeks before the Arbitration
hearing, is founded upon hired experts who were paid to .speculate and conjure up possible, but

improbable issues.
l.

Dr. Wilson's Testimony
Dr. Wilson, a well-known and self-acbtowledged insuran~e defense dootor testified on

Farmers• behalf. Dr; Wilson truthfully testified that he _relied upon Dr. Price's records, the same
medical records that Farmers asks the Arbitrator to ignore. Dr. Wilson's "medioal testimony"

found no support in the treating p.n.ysioians' medical records. Dr. Wilson would haye the
Arbitrator believe that Cedillo lived with a herniated disk for years despite the medical records

st&tement of a "new' herniated disk. It is implausible and unbelievable that Cedillo, prior to the
.

'

motorcycle crash, lived for years with a herniated disk.

Dr. Wilson's attempt to apportion Cedillo's irtjury is unsupported by any medical record
or testimony of her 1reating physicians. Dr. Wilson's own 'testimony :tnade no attempt ~

accurately apportion injwies sustained by Cedillo. Dr. Wilson's testimony was that he used a
"yard stick" or "rule of thumb" method in his apportionment testimony.

Likewise, Dr. Wilsdn's testimony conoeming a pre-existing spinal condition is

unsupported by the medical records and testimony of Cedillo• s treating physicians. Cedillo' s
spinal condition was nonnal for a woman of 48 years of age. Dr. Wilson could only offer

speculation that 0 eon'lething occurred" to oause Cedillo,s injuries.

CLAIMANT'S POST ARBITRATION BRIEF- Page 7
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Dr. WJiliam's Testimony
Dr.· Williams, who had ·never met or talked to Cedillo and who was hired two· weeks

before the Arbitration hearing, disagreed with the opinions of Dr, Price and Dr. Goodwin~ the
Iabral tear surgery was the result of the motorcycle crash. The Arbitrator~ after weighing this

evidence, will find it implausible and is tree to disregard Dr. William's opinions.
Howev~, Dr. Williams did testify that Cedillo's weight resistance training was beneficial

and helpful to Cedillo's recovet-y and l1er overall health,
3.

Shannon Purvis' Testimony

Ms. Purvis, who had never interviewed or even met Cedillo~ offered her hired testhnony
that Cedillo suffered no income loss as a result of the motoroyole crash. Ms. Pwvis~ who was

also hired two weeks prior to the arbitration hearing, concluded that because Cedillo was able to
work part time, she had suffared no incom~ loss. Jf this conclusion were valid, those who have

suffered iajury would have no 4loentive to return to work. Unconvinoingly, Ms. Purvis also
testified that any loss of income was the result of the 2008 real estate market crash.

:F.
1.

CEDILLO'S DAMAGES

Non..Economic Damages
Evidence of Cedillo's non-economic damages entitlel!rCedillo to an award of $300,000.

The evidence is that Cedillo suffered s~rlous bodily inJurles from the motoroyole crash. The

medical evidence shows that she has suffered ohronio pain for the past four and half years and
will continue to suffer pain in the future.

CLAIMANT'S POST ARBITRATION BRIEF - Page 8
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The Arbitrator heard Cedillo's testimony. observed Cedillo's demeanor, and now has the
opportunity to quantify the sti.-ess, anxiety, and emotional suffering that comprise Cedillo's
general emotion distress damages.

Jennifer Pedrali, who observed Cedillo closely, testified that Cedillo•s injuries have taken
an emotional tel~ have caused pain, musole spasms, and deb~litating headaches and that prior to

the motorcycle crash Cedillo had been a ''bundle of energy.. and the "Martha Stewart" of Boise.
Pedrali ·testified that Cedillo has had to restrict and limit her activities with family and friends.

Pedrali, as well as Cedillo, testified that resistance training yields health benefits including
warding off sp~ deterioration.

Mrs~ Elliott, Cedilla's mother, testified that Cedillo spent six painful weeks mending at
Mrs. Elliotts home following her second neck fusion.

Cedillo's post motorcycle treatment included three surgeries, physician prescn"bed
physical the~py, pain management, pain· injections, nerve blocks and medicatio~. During

Cedillo's recovery she has suffered constant pain and discomfort. Cedillo's medical records
,

'

contain dozens of references to the sevc,rlty of her pain, which at times brought her to tears. She

has suffered grlet stress, and embarrassment. The last four and half years have been a daily
turmoil ofphysical and emo1ional ¥:xhaustion.

The Arbitrator afte;r considering the nature of Cedillots injuries; her physical and mental
pain and suffering. past and _future; the impairment of her abilities to perform her usual activities;
the scaning and disfigurement to her right hand,' her nee~ her hip, and her right shoulder will

oonolude that Cedillo is entitled to an awai·d. ot$300,000 £or her non-economic datnages.

CLAIMANT'S POST ARBITRATION BRIEF-Page 9
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Economfe Damages

a. Medical E,mens.es,,Past
Cedillo's incurred medical expenses

total $134,223.62. Claimant's Exhibit 2. All

underlying medical billst in-voices, and cost.s were admitted into evidence or offered at the
deposition of Dr. Goodwin.

b. Medical Expenses. Future
Dr. Collins testified that Cedillo•s

:t.irtun,

medical expenses will total at least $5,000 .

. Additionally, Cedillo testified 1hat she is now being u-eated by a pain specialist., D1·. Friedman.

c.

Reasonable Value of Past ~amings Lost

Dr. Collins' testimony of Cedlllo's past earnings loss was based on faot and well.
reasoned analysis, Ms. Pmvis' competing evaluation was simply not oredible. Ms. Purvist
qualifications are de min/mus compared to Dr, Collins.

Dr. Collins' evaluation included

Cedillo•s motivation to retunt full time to her real estate profession. Based upon· Dr. Collins•
ex_pert testimony, Cedillo is entitled to an award of $135,000 for past earnings loss. Dr. Collins'

te8timony took into careful consideration the decline of the Boise real estate market.

G.

CONCLUSION

Cedillo, despite the best medical care Idaho has .to offer, the best rehabilitation experts
. available, and her own inherent desire and chive to recover her pre-crash health and test for life
has conttnued to suffer severe, debJlitating headaohes and shoulder and neck pain and is now
physically limited, Her condition now exposes her to greater risk of injury and deters her from
pursuing her pre-crash passions of hildng, exercising, and entertaining her friends and family,

CLAIMANT'S POST ARBITRATION BRIEF-Page 10
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Cedillo has spent many painful nights

~ hospitals

and hundreds of hours in painful but

necessary rehabilitation. Her real losses are her enthusiasm for life. her capacity for unlimited
friendships, and her ability to care for those who have relied upon her uplifting personality.

The Arbitrator observed Cedilllo,s chw:acter., dememior. and credibility_ which justify an
award of non-economic damages of $goo,ooo, economic damages of medical expenses incwred
of$134,223.62, future medical expenses of $5.,000., and past lost in~ome of $135~000, future loss
ofmcome of$15,000~ a total of$589,223,62.

We have all experienced illness. We wake in a fog with an uncomfortable feeling and a
tbtobbing pain. An illness will pass in a few days or a few weeks. As we recover our health we
realize how precious good health is and how :frightening it is to think of losing good health.
I

During that illness we cannot co.ntinue our daily ?,Ctivities. _We may not be able to get out of bed

·or get out of the house. Our normal life is completely intem1pted. But with illness we recover as
our body heals. Unlike a temporary illness, the permanent injuries suffered by Cedillo will never
be gone. She will wake every day with pain and stiffuess in her neck and shoulder.
Cedillo has enjoyed a blessed and prosperous life. She understands that the very things

that bring us the most happiness, the most 'quality to our lives, are the things we take for granted
every day. Our friendships, our children, our mobility, our ability to walk, run, WQrk, la.ugh, and

play. We train our minds to expect and be~eve that we will always have these blessings an4 if
denied these blessings, we feel cheated and diminished. Cedillo, rather than give in to the loss of
these blessings, has fought back.

Cedillo, wben iajured1 not only lost the ability to earn her way in life, but also lost her
sense of security and peacefulness. Overnight she went from a beautiful young woman blessed

vvith great health and zest tor life to an invalid barely able to rise from her bed, She was

CLAIMANT1 S POST ARBlTRATION BRIEF - Page 11
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bedridden following the crash, following the C7-Tl fusion, following her C5-C6 fusions and

again foll(?wing the surgical repwr of her labrum. Her recovery has been te~ous, stressful, and
painful. The time she used to hike.and enjoy the outdoors is now spent in doctors' offices and at
physical therapy sessions. Her full time job has been to recover her health as quickly as possible.
She has lost four and half years to recovery and likely has another year and half of physical

therapy.
Cedillo has lost confidence in herself and she has lost her seµse of well-being. The scars

from the crash and the surgeries "Will fade as time heals all wounds1 but these scars have left
Cedillo with an emotional loss and sense of limited physical abili:tY that may never be overcome.

Farmers defense has been an uajustifled personal attack on Cedillo's charactei:, followed
contentions that the crash was not severe enough to cause her any iajury, followed by its

.

contentions that if the crash did cause injury she was not seriously injured) and then followed by
L

its contentions that if she was seriously injured it is due to her prior inJuries not the.motorcycle
crash. Farmers' reaction has been to protect its pocket book, not its insured. ·

The Arbitrator has the job of evaluating Cedillo> s loss and returning a just and fair award.
Cedillo's losses will be converted to numbers that are real, fair and a_\)propriately reflect her loss,
her suffering, and her anguish.

The Arbitrator•s award will place a value on the life Cedillo bas

lost. Cedillo will eventually return to a somewhat nonnal life. But the years of treatment,
surgeries, medications, physical therapy~ .sleepless nightss and loss of mobility will nt1ver be
reaovered. Attached find Cedillo~s proposed verdict form. Ce~llo 9s economic damages have

been proven. Cedillo presented convincing evidence of each category of economic dam.ages.
Cedillo•s non-economic damage award of$300,000 is a common sense and wise valuation of her

losses.
CLAIMANT~S POST ARBITRATION.BRIEF._ Fage 12
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DATBD this 10th day of December 2012.

.

.

RUNFr & STEELE LAW OFFICES, PLLC

-By:_

_j---l-f\~~~,!~JON M. ·srEELE
Attorney for Claimant
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this 10th day of December 2012, a true and
correct copy of the foregoing CLAIMANT;S POST ARBITRATION BRIEF, was served upon
opposing counsel as follows:
·
Jeffrey A. Thomson
ElamBurke
25 l B. Front St., Ste 300
Boise, ID 83702
A.Jtorneyfor Ft1rmers Insurance Compar,y
0/Idaho
Merlyn W. Clark
Hawley Troxell Ennis & Hawley, LLP
877 W. Main St., Ste 1000
POBoxl617
Boise,ID 83701-1617

Arbitrator

~ Via Facsimile

_ _ Via Personal Delivery
_ _. Via U.S. Mail
___:_ ViaE-mail

_k_ Via Facsimile

_

Via Personal Delivery
Via U.S. Mail

--:-via.B-mail
RUNFT & STEELE LAW OFFICES. PLLC

By.

,J a5rtu.l

JON

,S

ELB---..,

Attorney for\claimant
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JON M. STEELE (ISB # 1g11)
JOHN L, RUNFT ((SB# 1059)
RUNFT & STEELE LAW OFFICES, PLLC
1020 w; Main St.reet, Suite 400
·Boise, Idaho 83702
Phone: (208) 333-8506
Fax: (208) 343w3246
Email: JSteele@tunftsteele.com
Attorneys for Claimant

INRE: MATTER OF ARBITRATION
PEGGY B. CEDU.LO

)
)

Claiman~

)

) JNTERIM AWARD
vs.

)
)

FARMERS INSURANCE COMPANY OF )
IDAHO
)
)
Respondent.
)
)

As its Interim Awar4, the Arbitrator assesses the amount of damages suffered. by Peggy

Cedillo-Steele for bodily injury:

'II••

1. Economic Damages as follows:
• , Medical expenses - Alderman Medical Acupuncture of Idaho

$1,229.00

• Medical expenses - Boise Physical Medicine
and Rehabflitation Clinic

$1,096.00

• . Medical expenses - David N. Price, D.C.

$S,684.75

.
.
• Medfoal expenses "Hands On Physical Therapy
• Medical expcmses - Idaho Neurological/ Kenneth M. Little, M.D,
.

$3,.889.50

$27,962.50

.

• ·Medical expenses - Idaho Neurological/ Charisse Mack> P.A.
INTERIM AWARD-Page I

$4,949.09
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• Medical expenses - Idaho Sp0rts Medicine

• Medical expenses .. Primary Health
• Medical expenses .. St. Alphonsus Regional Medical Center,
,

Medical expenses· The Shoulder Clinic/ Dr, Goodwin

$3,00!.00

$~ 13.00
$24,878.33

$6,859.00

• Medical expenses - Boise Anesthesia, P.A.

ft,070,00

• Medioal expenses .. James H. Bates, M.D.

$1.937.52

• Medical expenaes - Gem Stam Radiology

$154.00

• Medical expanses - Intermountain Medical Imaafng

$4,340.70

• Medical expenses .. Anesthesia Associates of Boise

$1.969.00

• Prescription expenses - Wal.greens

$1,351.41

• Medical expenses • McMillan Medical Center

• Medical expenses " St. Luke's RNIC
• Medical expenses - Biomet

$397.50
$27,748.23

$12S.OO

• Medical.expenses - Treasure Valley Hospital

$10,904.99

• Medical expenses - ~hysical Therapy of Idaho

S2.89~_.oo

., Future Medical Expenses

$5,000.00

• Past earnings lost

• Present cash value of future earnings capacity lost
• Household oleaning services:.. A Caring Hand

TOTALECONOMICDAMAOES

$135,000.00

$1S,000.00

$668.00
$289,223.62

.

2. Non-Eoonomic Damages as follows:
•

1

The nature ot the injuries

INTER1M AWARD~ Page 2
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• Past physical pain and suffering
• Future physical pain and suffering
•

Past mental pain and suffering

• Future mental pain and sufferlng

• Impai11nent of abilities to perform. usual activities
•

D.isfi8W'8nlent caused by the injuries

•

Aggravation caused to any pr~existing condition
TOTAL NON-ECONOMIC DAMAGES

3, Total Amount of Damages Suffered by Peggy Cedillo Steele

$300,000.00

$589,223.62

DATED this_ day of December 2012.

MERLYN W. CLARK
Arbitrator
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CERTIFICATE OB SERVICE

The undersigned hereby certifies that on this_ day of December 2012, a true and
correct copy of the foregohtg_ INTERIM AWARD was served upon opposing counsel as follows:
Jeffiey A. Thomson
ElamBurke
251 E. Front St,, Ste 300
Boise, ID 83702
Attorneyfor Farmers Insurance Company
Ofldaho

JonM Steele
Runft & Steele Law Offices, PLLC
1020 W. Main St. Suite 400
Boise, ID 83702

==
_

Via Facsimile
Via l>ersonal Delivery
Via U.S. Mail
ViaB-mail

_
Via Facsimile
_ _ Via Personal Delivery
Via U.S. Mail
ViaE--mail

By:._ _ _ _ _ _ _ _ _ _ __
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EXPERT REPORT
OF IRVING "BUDDY" PAUL
Cedillo v. Ffll'mera

I. IdentlflcatloJ!

This report is being prepared by Irving "Buddy', Paul. My business address is 522 w. Riverside,
Sufte800, Spokane, WA 99201. My home address, where I do most of my work, is· 11177 N,
RooklngR. R.d.t Hayden, Idaho 83835, Compensation is being paid at the rate of$275 per hour fbr all
aotlvlttes. inoluding file review, drafting, necessary travel, and testimony.

n. Qoalfficattous
Attached hereto as Attachment A Is Q resume re_p.resentlng an ovet1Tlew of rp.y baokground and
qualifications. Also attaohed Q Atmehment B is a list of oases In which I have testified, either by trial or
deposition, as an expert witness. The attachment also includes a list of publications I havo authored. In
addition to the basic resume, I wonld add the following.
I am an attorney, havJng been admitted to practfoe fn the states of Washington, Michigiui, and Idaho. J
graduate4 tom the University of Michigan Law School in 1973, and served as a law olerk to a u.s.
Federal Distrlot Court judge in Detroit. My Michigan and Washington licenses are currently inaotive. I
no longer appear as counsel of record in oases. and limit my aotlv!ty to consulting and testifying on
insurance olalms issues, I plan to let my Idaho lfoense lapse at the end of tbts calendar year.

I was admitted to _praotlce ln Washingt.on In 1976, and fn Idaho shortly thereafter. Since about 1980 my
p.raotioe focused intensively en insurance-.related lsmes. I have done Insurance defe~e work, but over
the lat 20 yean, the majorlt,y ot my practice has been devoted to issues of coverage, otahna handlins,
aad bad faith, I have re~scnted aver 20 companies in advising tho olafms department on the proper
methods to use in 1nvesdgatlng and evaluating olaims, This hu Included evaluations as to whether or not
the olroumstanoe, of a particular ease gave rise to coverage and/or what amounts should be paid, I
resuiarl)' either advised. oarrlcrs or did hands-on claims managemont to avoJd bad faith. No case I
handled in this manner ever resulted ~ a bad faith'Judsme.tt1: asamst the oalTler,
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I have been responsible .for bands-on claims _management of hundteds of files for oompai:ifes, lnclucling
State Farm, American States, Ohio Casualty, Lloyds of London, Safeoo, and many others. I have also
attended and conducted regional training programs o~ claims handling subjects for a number of
companies, fnoluding State Farm and Safeco, I ha-ve conduowd seminars ilcoredlted for contlnwng
insuranoe education on insurance and claima handling subjeots, These have been open to insuranc~
promsionals throughout the ,Northwest. Exmnpleii of su"11 somfnars inolud.e tqoso sponsored by· the
Spokane Adjusters Association, the International ABsooio.tion of Arscn JnvestigatOl'B, and National
Business Institute. I would estimate that I have conducted weU over.a dozen suoh seminars, although I
~ not kept identification records with resp~ to eaoh one,
·
. ·
For 12 years. Jhold thc'aoademiorankof Adjuriot frotessorofJnsurance Lawatthc.Unlverslty of.Icumo
Collego of Law. I regularly taught a course entitled. "lnsurance and Bad Faith Law and Litigation," My
oourse lnoludes review of cues, statutes, and regulations goveming insurance law _and olafms handling.
The cases and regulatory materials and statutes wo discuss In olass are from throughout the country, with
mi emphasis on Idaho. The claeee1J have not been limited to legal issues however, but iholude
ptescntati011B from obµms handling professionals with respect to the obligations of lnswance companies
in handling claims and servicing their polioyholders. In oonneotlon with my teaching respo11sibillties1 I ..
have spent well over 1,000 hours reading. researching, !llld editing materials on insurance policy
inteipretatlo~ lnsW'flttce claims investigation, insurance regulatory requirements, and similar subjeots,
This type of work is in addition to my normal activities as ~ attom~y handling specific cases.
I have taught seminars on insurance ethics and claims handling procedures certified fot continuing legal
educatl0J1 credits in the states of Washington and Idaho. Seminars include "Ethics for Defense Counsel.,
presented at tho 23rd Annual WSTLA Insurance Law Seminar, I published materials in connection with
that' oourso. I also published ·:materials and presented a course ~ltled ''Bad Faith Litigation In
Washington"' for the Na~ional Business Institute. This was a six-hour seminar in whlch I was one of two
presenters. This course was given in 20Q4t and I then prepared an updated yersion of those tnateriols to
use in a similar seminar sponsored by NBI and ·stlbeduled for 2006. The oral portion of that seminar,
however. was oanoeled. In early 2001, I presented ~ ono-hour sagment and developed written materials
in connection therewith as part of an NBI CLE seminar on our.rent Insurance law developments, r have
. oonduoted anothet approximately six seminars in both Washington and Idaho acoredited for continuing
le_gal education on subjects of tort law and trial procedure. Many of these have also been certified for
continuing education for insurance claims pr:ofessionals. ·

I have served u a consulting or testifying expert on insumnce and ola!nis handling issues in over 80
cases to date. In this connection, 1 have prepared' numerous reports and affidavits. My testimony bu
regularly been acxiepmd~ eJther live or fn ~davit form, by tho res_peotive trlbutltlls. fnoludlng federal and
state oourts. in both Waahington and ld!lho, I mn aware of no oase In which the tribunal found mi;,
unqualified to express opinions on lnetll'811ce cla.i:(11/j hlWdling p10oedures,
I baye been retained as an expert wJtness on behalf of tho policyholder in approximJtely 50 percent of
the cases in whioh I have served-as an expert witnesis, and by the oatrier in the other 50 peroent. There
have also been a couple of oases Jn which the controversy was between insurance oompanios. When I
appeared as dn attorney of record 111 an insumnce Qr bad faith dispute. I represented the carder
approximately 65 percent of the time and the policyholder 3? percent of the time, I have handled cases
against companies suoh as USF&G, Pireman's Fund, Farmers, and MassMutual, In connection with
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these cases, I have reviewed file~ deposed clahns handlers, and become very flunfiiar with the clahns .
hattdling pro~un:a utilized by other companies. My experiem~e inoludes oases as both attorney and
expert, both for and against oompanies, in s{tua1ions involving UM and UIM ooveragesi and I have
attended and participated in numerous seminars on these subjects, Of speeifio note, I have served as an
expert, and had my testimony submitted by a.fftdavit, in a case in whioh the fonner counsel in this case,
Mt. Thomson retained mo,
·

m. Docnmenp and Emibits
I do not plan to create any doeumants or exhibits of my own, Prior to beginning my analysis~ I had
acrx,ss to the basio pleadings ln tho case and read the Supreme Court opinion when It came out I wiw
.then provided with oopies of discovery sent to .Panners. and brlefing on motions to compel, and I
provided oounsel an affidavit on that subject. In the week preoeding this rep0rt, I was provided a CD
with most ofthe material I rely upon in this report. That CD contained thousands ofpages .•.hundreds of
wh!oh I read oareiully and the remainder ofwhioh I skfmmad, I believe I was provided all docmnmts
provlded by Farmers In the bad faith portion of this oase, and that ls the factual basis und9rlying most of
this report. I was also provided Supreme Court and arbitration briefing and materials, though I do not
believe they were germane to my report. I was provided aopies of correspondence between Mr, Steele
and others_ but aga~ th~ did not really fmpaat my opinion. I was also provided pleadings relating to a
pencUng motion on offset issues, but do not believe these slgnlfioan~ to my opJnions Jn this matter. Of
course, 1 had a cert.l:fied copy of the inSUl'lnce policy, but did not perform, nor need to perfo~ a fonneJ
coverage analysis. My opinions are addressed to the factual manner in which Farmers handled this

.

~~

IV. Opinions and Basis for my Opinions
I

All of my opinions are based upon ~y traming and years of experience as well ft$ the materials I
rt1viowed. In my oplnio~ Farmers' ove:call conduot in deaHns. with Ms. Cedilla's claim conetituted an
extreme departure from nonns in the insmanoo Industry as canduomd ln Idaho, and for that matt.er,
throughout the Northwest. Taken Bij a whole, Farmers unreasonably and intontio.nally delayed payment
to. Ms. CedfJto of portions of her claim. While some individual acts were bas~ on fairly deba1able
issues, others were not. and the totality ofFarmers' conduct could not be characterized as r~aso~able.

to

I use the term "Goldon Rule" to refer an insuranoo oompany' s obligation to treat it.s policyholder
fairly, As desorlbed In abundant case law~ ~ cmner oan never put its own financial interest ahead of' the
legitimate interest of its insured. Yet in this case, at every tum, Farmers repeatedly challenged
everything Ms. Cedillo did, everythtng her counsel dit everything the arbitrator did, everything the
dlstriot court did. and apparently eve.r)'thing the $upnime Court did, No entlt,y oan be wrong that often 1( ·
faidy looking out for the Interests of the fnwred. No cm-rier should be satisfied with a case still a~ve
today when the aooldent ocourred ln2008.

Farmers' invemsation was slow and sloppy by any measure of fndus!ry standards. I will give BO.tile
example$, Fanne11' file and aotions olahu that It did not know whether Mr. Steele ha~ paid any of Ma.
Cedilla's medical bills untll his testimony Jn the arbitration, This was objeotlvo fnfonuatlon very easy to
obtain. Farmers could have and should bave obtained this .l.nfonnatlon much earlier, It was not a valid
excuse for delay in evaluation,

··
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this

The arbitrator has already ruled that Farmars. had enough information to evaluate
olaim when it
received the Proof of Loss on 1uly28, 2009. Fanners didn't and doesn•t like this ruling, md so has
consistently fought it in every imaginable forum-and lost every time, On October 18., 2012, well over
four years after the acefdent, Farmers made an uncontested payment of $1 SS1000. This was immediately
before the arbitration. Yet tbne after time up to Ootober 18, Farmers conducted file reviews and
oonoluded nothing. more was owed~ What changed between September 18 and Ootober 18'1 Or August,
July, Jwie, May, and Aprll ...for that matter? Ms, Cedillo had her seoond surgery on February 15, 2012,
While I will agree that both parties have a rolo in the timing of a oas~, I am tlnnly of 111.e opinion that
Farmers did not perform an adequate or timely evaluation of damages in this case, and thereby caus~d
significant del~y•••ftrst in delaying pq;)'Illent· of the $1.SS,000, but also.in consistently undervaluing tho
case, and putting up excuses tln'ough arbitration, Throughout the file (p. 733 for example,) there wero
notatlon11 that the arbitration forum tended. to value oases higher than juries and to disregard preexisting.
arguments.
I was asked t.o review ~armors' disoovery objections and have seen the oourl:s' rulings on discovery, i
have been involved op ooth sides of well over 190
with allegatlonll of bad &Ith, and have never
· seen a. oarriet be less fo~oonung or cooperative In producing its basic claims file. Taken together with
asking for reconsideration and appelll at every turn. it is clear Farmers had no interest In being fan- to its
own insured.

oases

.

.

The evaluation appearing on page 613 is typical of the way Farmers f'aUed to adequately investigate and
evaluate the file. How could Farmm believe Ms. Cedillo had absolutely zero lost income? Income t.ax
returns are an important element of evaluating lost income, but not the only or best tool. Farmers
deviated substantially frotn ll\dustty norms in failing to gather sufficient information to fairly evaluate
lost Income.

.

V;· Ememe Behayipt
.

I have already ,indicated that Farmers' overall behavior in nitpicking every ruling and in fighting
discovery was an extreme devia1lon from industry standards. There ls also evidence thaf Farmers•
behavior was the result of malice and constituted outrageous oonduct. After all was said and done, the
arbitrator bad ruled and Farmers was fuially going to pay, it insisted <in putting Blue Crosa on th~ oheok,
ThJs, in my opinion, was unCQn~ionable, Whilo putting potential lien holders on SBTI'LEMBNT
oheoks is sometimes approprlato, that is not tho case where there has been an award by a tribunal, The
Farmers" file makes not.e that this was an old oase; some charges may have been compromtsed or even
written of£ By putting Blue Cross on the pityment oheokt it would force Ms. CedUlo to go to Blue Cross·
and potentially wake up sleeping dogs. The ewer does have a right to bo free of llens1 but the way to do
so would be to make the oheck payable to Mr. ~teele'1'i trust accowt and Insist that liens be sati$fied .
. prior to disbursement. This would have protected both Farmers and Cedillo. Instead, Farmers again
ohose to p1,1t its own interest ahead of its insured.

Additional evidenoe that Farmers' sett-serving actions were malieious appears throughout the f;lle. Fot
. example, wlien first o~led mthe agent sent a '~amhlg" for the carrier to watch this claim closely.
(p, 733) Why was this (captive) agent warning the carrier rather than helping his olient? What about this
claim required additional scrutiny? The answer m2:y well be that Farmers was upset because it thought
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Mr. Steele was somehow going to profit from bis own negligence. See, for example, page 581. Anu*er
~ample appi:ime at pap 1404, a letftir to a potential medical expert. Instead of askbig for P objective
opbrlon-always the duty of a oarrier--Farm.ers' representative fs spisoifically llSking that the expert
rebut the conolusi0m1 of a treating doctor. Amazing a Jetter like this got throuib proofreading. but
eloquent testimony as to Farmerst 1rue objeotlves.
VI.

eone1ua1on

It Js :my opinion that die totality of Farmers' conduct was an extreme example ofihe cmier consistently
putting its own interest ahead of tho interest of its policyholder. FiU'D11$ .repeatedly delayed picyment of
amounte fairly owing due to lack of .Investigation and outright intransigen~e, as opposed to honest

mistake, While some speo.ffic decisions could be charactedzed as fairly debatable1 others were not, and
the totality of the oiroumstanoes overwhelmingly showed an int.ent to deny as opposed to an evenhanded
evaluation of tho issues. PuttJng Blue Cross on the cheok went even further, in my opinion showing
outrageous and mallolous_ behavior.
I

•

In my opinion, the oonduot of Farmers violat.ed the{ollowingprovisions of Idaho Code: IC41-1329(3)~
(4)t (6) and (7).

Respectfully Submitted,

.

'

Irving "Buddy" Paul
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DECD\RATION OF CUSTODIAN OF . RECORDS
"

I am the duly authorized Custodian of Records for

FARMERS INSURANCE
2500 SOUTH 5™ AVE
POCATELLO, ID 83205

INSURED:-?~5 4'
DATE OF BIRTH:

Q_e_d_11/ (Q

1. CERTIFICATION OF RECORDS PROVIDED (Please initial appropriate lines)
I am a duly authorized Custodian of Records or other qualified witness for the above-named facility. As
such, I have the authority to certify these records. The records submitted herewith are copies of the
records described in the Deposition Subpoena for Business Records and/or Authorization. To the best
of my knowledge, all such records were prepared or compiled by the personnel of the above-n~med
facility in the ordinary course of business at or near the time of the acts, conditions, or events
recorded. No documents have been w!t~held in order to avoid their being provided. If we have only
part of the records described in the Deposition Subpoena for Business Records and/or Authorization,
such records as are available are provided.

:x

~~JCERTIFICATION
OF RECORDS PROVIDED
<

2. CERTIFICATION OF NO RECORDS (Please initial appropriate lines)
After a thorough search has been made for the documents described in the Deposition Subpoena for
Business Records and/or Authorization, no records were found.

_ _ _ _ _CERTIFICATION OF NO RECORDS
REASONS FOR_ NON COMPLIANCE: (Please initial appropriate lines)
_ _ _,Records requested have been destroyed. Number of years facility keeps records: _ __
_ _ _ ,Records do not exist for the dates requested.
_ _ _Records exist, but cannot be located by this office. Explanation:_ _ _ _ _ _ _ __

_ _ _Doctor retired or sold practice.
_ _ _Records are in· storage.
_ _ _Records are located at: _ _ _ _ _ __
Other: ________________________________

I declare under penalty of P.t:Rury that the foregoing is true and correct, and that this declaration was
in
executed on

i./

S)~ ,

.

~&zn

PrfntName~CJ.,-\.~
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RECONSTRUCTED COVERAGE ONLY COPY

Company name:
FARMERS INSURANCE COMPANY OF IDAHO, POCATELLO, IDAHO
A STOCK INSURANCE COMPANY, HEREIN CALLED THE COMPANY

FARMERS'

DECLARATIONS

Transadiontype: CHANGE- MULTIPLE CAR DISCOUNT REMOVED,RATE CLASS
The Effective date is from TIME APPLIED FOR. * * * * The policy may be renewed for an additional policy term, as specified
in the renewal offer, each time the Company offers to renew by sending a bill for the required renewal premium, and the insured pays said
premium in advance of the respective renewal date. The Policy is issued in reliance upon the statements in the Declarations.

lnsured's name and address:
PEGGY B CEDILLO
10702 W ALBANY CT
BOISE ID 83713-9573

Policyoonher:
Policy edition:

75 16354-25-85

Effedive date:

06 · 01·20 08
ll · 15-2008 ,
12: 00 NOON Standard Time
L091789

01

Expirotioodate:
Expirotioolime:

PREMATIC NO

Issuing office:

Agent: M. Jay Reinke
Agentno: 75 35 388

P.O. BOX 4820
POCATELLO, ID 83205

Agentphone: (208) 898·8833

Desaiption of velide

*
*
500
100
Each
Ocarrence

*
500
Each
Person

NC

XXX

XXX

XXX

XXX

500

10,000 120

. ..·

-:.:•.

29.60

NC

uoo.

Medi~

Prenium bt coverage

I

268.30

I

27.10

Ixxxxxxxxxx I

Endorsement llllllhers

36.201

63.901

33.60

110.901

Messages / rating information

E0022

El027A

El047A Ell0SG

Ell54

Ell67

KS

Ell79I

E1136

El200

El210

El248

El301

El417A

S7540

DED. WAIVED IF GLASS REPAIRED RATHER THAN REPLACED
car Symbols: BI/PD(l7) MED/PIP(l7) Phys.Damage( 2)
Household Composition Code (Al204)
THE REGISTERED OWNER IS WELLS FARGO AUTO
COVERAGE FOR Ell67 IS KS
F/S INCLUDES CHANGES EFFECTIVE: 08/26/2007
SEE ENDORSEMENT E0022,
BUSINESS USE· OCCUPATIONAL.

DIscounts / rating plan

Polley activity (Submit amolRII due with endosed Invoice)

ACCIDENT-FREE
30/60
PASSIVE RESTRNT
ANTILOCK BRAKES
EFT
AUTO/HOME

$

Previous Balance
Premium
Fees
Payments or Credits

PREMATIC

Total

ANY "TOTAL" BALANCE OR CREDIT
OF $0, 00 OR LESS WILL
BE APPLIED TO YOUR NEXT BILLING.
BALANCES OVER $ 0 • 0 0
ARE DUE UPON RECEIPT.

lfemolder or other interest:
WELLS FARGO AUTO FN
PO BOX 5025
CORAOPLIS PA 15108·5025

56-5002 6111 EDmON 8-07

75 16354·25·85

~~
Autho!ized Representafive
12-04-2015

001685
(500261(

COVERAGE DESIGNATIONS
COVERAGES -- Indicated by "COV" or the limit of Company's liability against each coverage. "NC" or "NOT
COV" means "NOT COVERED" "MAX" means "Maximum Deductible."
BODILY INJURY
P.D.
U.M.

-

MEDICAL

NO-FAULT

Bodily Injw:y Liability

COMPREHENSIVE -

Comprehensive Car Damage

Property Damage Liability

COLLISION

Collision - Upset

Benefits for Bodily Injui:y caused by
Uninsured Motorists

NON-AUTO

Comprehensive Personal Liability Each occurrence. Medical Payments to
Others - Each Person. Damage to
Property of Others - See Policy for
Limits per occurrence.

Medical Expense Insurance, Family
Medical Expense, and Guest Medical
Expense - See Policy Provision.
If policy contains the E-550 No-Fault
Endorsement or No-Fault Coverage D,
Auto Medical Expense Coverage does
not apply.
- See Endorsement E-550 (Illinois
E-2250) or Coverage D if
applicable.

Coverage Shown By Premi1111
TOWING

-

OTIIER

A premium amount shown reflects the
charge for Towing & Road Service
Coverage.
A premium amount shown reflects the
charge for one or more miscellaneous
coverages added by endorsement to the
policy.

If a refund is due under this policy and the insured cannot be located, we may deduct a handling charge. (Not
applicable in Kansas)

Subject to the Loss Payable Provisions or any other loss payable endorsement attached to the policy, payment for loss
thereunder is payable as interest may appear to the named insured and the Lienholder or Other Interest on the reverse
side.

LOSS PAYABLE PROVISIONS
(Applicable cdy if lienholder is named, and no other Automobile loss payable endorsement is attached to the policy)
It is agreed that any payment for loss or damage to the vehicle described in this policy shall be made on the following
basis:
(1) At our option, loss or damage shall be paid as interest may appear to the policyholder and the lienholder shown
in the Declarations, or by repair of the damaged vehicle.
(2) Any act or neglect of the policyholder or a person acting on his behalf shall not void the coverage afforded to the
lienholder.
(3) Change in title or ownership of the vehicle, or error in its description shall not void coverage afforded to the
lienholder.
The policy does not cover conversion, embezzlement or secretion of the vehicle by the policyholder or anyone acting
in his behalf while in possession under a contract with the lienholder.
A payment may be made to the lienholder which we would not have been obligated to make except for these terms.
In such event, we are entitled to all the rights of the lienholder to the extent of such payment. The lienholder shall do
whatever is necessary to secure such rights. No subrogation shall impair the right of the lienholder to recover the full
amount of its claim.
We reserve the right to cancel this policy at any time as provided by its terms. In case of cancellation or lapse we will
notify the lienholder at the address shown in the Declarations. We will give the lienholder advance notice of not less
than 10 days from the effective date of such cancellation or lapse as respects his interest. J\lfailing notice to the loss
payee is sufficient to effect cancellation.
The following applies as respects any loss adjusted with the mortgagee interest only:
(1) Any deductible applicable to Comprehensive Coverage shall not exceed $250.
(2) Any deductible applicable to Collision Coverage shall not exceed $250 .

•

This Declarations page when signed by us, becomes part of the policy numbered on the reverse side. It
supersedes and controls anything to the contrary. It is subject to all the other terms of the policy.
56-5002 6lli EDffiON 8-07
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COMPANY NAME:
FARMERS INSURANCE COMPANY OF IDAHO, POCATELLO, IDAHO
A STOCK INSURANCE COMPANY, HEREIN CALLED THE COMPANY

CERTIFICATE OF INSURANCE

PART I
INSURED'S NAME & ADDRESS:

POLICYNO:
POLICYEDITION:
EFFECTIVE DATE:
EXPIRATION DATE:
EXPIRATIONTIME:

PEGGY B CEDILLO
10702 W ALBANY CT
BOISE ID 83713-9573

PREMATIC NO

75 16354-25-85
01
08-26-2007
CONTINUOUS UNTIL CANCELLED

12: 00 NOON Standard Time
L091789

ISSUING OFFICE:

P. o. BOX 4820
POCATELLO, ID 83205

AGENT: M. Jay Reinke
AGENTNO:· 75 35 388

AGENTPHONE:

(208) 898-8833

DESCRIPTION OF VEHICLE
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COVERAGES
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MURANO s/sL/SE 4WD

* ENTRIES IN TI-IOUSANDS OF DOLLARS.
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JN8AZ08W44W327740
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NC
500
500
500 100
500
500
NC XXX XXX 10,000 120
Eoch
Eoch
Eoch
Eoch
Me11cm
Person
Ocarrence
Person
Ocarrence
XXX XXX
COV
1bis certificate is subject to all of the terms, conditions and limitations set forth in the policy(tes) and endorsements attached to
it. It is furnished as a matter of information only and does not change, modify or extend the policy in any way. It supersedes all
previously issued certificates.

PART II

El 136

ADDITIONAL INSURED ENDORSEMENT

Sth Edition
We provide the coverages indicated by "COV," or the limit of the Company's liability, on the above Certificate of
Insurance. We provide this coverage in respect to the vehicle described above, to the person or organization named
below as an additional insured.
1bis coverage applies only:
(1) while the named insured is the owner, or has care, custody, or control of the above described vehicle, and
(2) when liability arises out of the acts and omissions of the named insured.

-

1bis coverage does not apply:
(1) where liability arises out of negligence of the additional insured, its agents, or employees, unless the agent or
employee is the named insured, or
(2) to any defect of material, design or workmanship in any equipment of which the additional insured is the owner,
lessor, manufacturer, mortgagee, or beneficiary.

If any court shall interpret this endorsement to provide coverage other than what is stated in the Certificate of
Insurance, then our limits of liability shall be the limits of bodily injury liability and property damage liability specified
by any motor vehicle financial responsibility law of the state, province, or territory where the named insured resides, as
applicable to the vehicle described above.

If there is no such law, our limit of liability shall be $5,000 on account of bodily injury sustained by one person in any
one occurrence and subject to this provision· respecting each person, $10,000 on account of bodily injury sustained by
two or more persons in any one occurrence. Our total liability for all damages because of all property damage sustained
by one or more persons or organizations as the result of any one occurrence shall not exceed $5,000.
The insurance afforded by the policy described above is subject to all tetms of the policy and any endorsements
attached to it. 1bis endorsement does not increase the limits of the policy.

Upon cancellation or termination of this policy or policies from any cause we will mail 15 days notice in
writing to the other interest shown below.
WELLS FARGO AUTO FN
PO BOX 5025
CORAOPLIS. PA 15108-5025
AUTHORIZED SIGNATURE

91-1136 5lH EDffiON 10-07

09-04-2008

001687
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COVERAGES - Indicated by "COV" or the limit of Company's liability against each coverage. "NC" or "NOT COV" means "NOT
COVERED." "MAX" means "Maximum Deductible."
BODILY INJURY

Bodily Injury Liability

COMPREHENSIVE

Comprehensive Car Damage

P.D.

Property Damage Liability

COLLISION

Collision - Upset

UNINSURED
MOTORIST

Benefits for Bodily Injury (including property
damage coverage ifpolicy issued in New
Mexico) caused by Uninsured Motorists

NON-AUTO

MEDICAL

Medical Expense Insurance, Family Medical
Expense, and Guest Medical Expense - See
Policy Provision.
If policy contains the E-550 No-Fault
Endorsement or No-Fault Coverage D, Auto
Medical Expense Coverage does not apply.
See Endorsement E-550 (Illinois E-2250) or
Coverage D if applicable.

Comprehensive Personal Liability - Each
occurrence.
Medical Payments to Others Each Person.
Damage to Property of Others See Policy for Limits per occurrence.
Towing & Road Service Coverage.

NO-FAULT

TOWING
OTHER

One or more miscellaneous coverages added
by endorsement to the pol}cy.

f
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(Applicable only iflienholder is named, and no other Automobile loss payable endorsement is attached to the policy)

It is agreed that any payment for loss or damage to the vehicle desctj,bed in this policy shall be made on the following basis:
(1) At our option, loss or damage shall be paid as interest may appear to the policyholder and the lienholder shown in the
Declarations, or by repair of the damaged vehicle.
(2) Any act or neglect of the policyholder or a person acting on his behalf shall not void the coverage afforded to the
lienholder.
(3) Change in title or ownership of the vehicle, or error in its description shall not void coverage afforded to the lienholder.
The policy does not cover conversion, embezzlement or secretion of the vehicle by the policyholder or anyone acting in his·
behalf while in possession under a contract with the lienholder.
A payment may be made to the lienholder which we would not have been obligated to make except for these terms. In such
event, we are entitled to all the rights of the lienholder to the extent of such payment. The lienholder shall do whatever is
necessary to secure such rights. No subrogation shall impair the right of the lienholder to recover the full amount of its claim.
We reserve the right to cancel this policy at any time as provided by its terms. In case of cancellation or lapse we will notify the
lienholder at the address shown in the Declarations. We will give the lienholder advance notice of not less than 10 days from
the effective date of such cancellation or lapse as respects his interest. Mailing notice to the loss payee is sufficient to effect
cancellation.
The foµowing applies as respects any loss adjusted with the mortgagee interest only:
(1) Any deductible applicable to Compre.hensive Coverage shall not exceed $250.
(2) Any deductible applicable to Collision Coverage shall not exceed $250.
91-1136 5TIHDffiON 10-07
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, . FARMERS

Declarations

PART IV - DAMAGE TO YOUR CAR

Your Personal Coverage Page: is attached.

Coverage F ~ Comprehensive
Coverage G - Collision .... .
Coverage H - Towing _______
Additional Definitions _______.__
Supplementary Payments _ _ _ _
Exclusions - What we do not Cover ----------·
Limits of Liability------··- _ _ _ _ _ _

9
10
10.
10
10
10
11

Payment of Loss -·---·----------Appraisal--------------------..-·-··-----No Benefit to Bailee _ _ _ ··---·-----··----Other Insurance

11
11
11

Agreement
3
Definitions ·---·--·-··-----,--···· ·-- 3
3
What To Do In Case of Accident - - · · - -

PART 1- LIABILITY
Coverage A - Bodily Injury ........ _......... ---· .......... -·
Coverage B - Property Damage __ ..
Additional Definitions .. .. .. . .. .... .. ..
Supplementary Payments . . ... .. . .
Exclusions - What we do not Cover . .. .
Limits of Liability .. . . _ .. .. .... ........ ...
Out of State Coverage . .. .... ...... .. . ....... ..... ...... .
Financial Responsibility Law ----·--·-------Other Insurance _ _ _ _ _ _ _ _ _ _

4
4
4
4
5
6
6

PART V• CONDITIONS

6
6

PART II- UNINSURED MOTORIST
Coverage C - Uninsured Motorist Coverage
(Including UNDERinsured Motorist Coverage)........
Additional Definitions
. . ....... ··- . _.
Exclusions - What we do not Cover _... __ .. .. .
. ······----·-··· .......... _.. .
Limits of Liability
.. ·-··------- ........
Other Insurance
Arbitration

6
7

7
7
8
8

PART Ill - MEDICAL
Coverage E - Medical Expense Coverage
Additional Definitions __. ________ ....__
Exclusions - What we do not Cover _ _ _ _

11

1. Policy Period and Territory_____
2. Changes _ _ _ _ _ _ _ _ _ _ _
3. Legal Action Against Us _ _ _ _ _
4. Transfer of Your Interest __________ ,,_________

11
12
12
12

5. Our Right to Recover Payment ........... -·-·-·--···
6. Two or Mote Cars Insured ..... --···-·----··-··--·
7. Bankruptcy________
8. Termination or Reduction of Coverage___
9. No Duplication of Benefits _ _ _ _ _ _

12
12
12
12
15.

SPECIAL PROVISIONS -----·--··---

15

8

8
9
Limit of Liability _ _ ·--····-···---.... ······-----·····-·· 9
Other Insurance ----···------·---------·-· 9

ANY ADDITIONAL PROVISIONS AFFECTING YOUR POLICY ARE ATTACHED AS "ENDORSEMENTS."
This policy is a legal contract between you (the policyholder) and us (the Company).
IT CONTAINS CERTAIN EXCLUSIONS.

READ YOUR POLICY CAREFULLY,

56,5060 lSTEDmOH • (D) 9-B8
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AGREEMENT
We agree with you, in return for your premium payment, to insure you subject to all the terms of this policy. We will
insure you for the coverages and the limits of liability shown in the Declarations of this policy.

DEFINITIONS '
Throughout this policy "you" and "your" mean the "named insured" shown in the Declarations and spouse if a
resident of the same household. "We" "us" and "our" mean the Company named in the Declarati.ons,which provides
this insurance. In addition, certain words appear in bold type. They are defined as follows:

Accident or occurrence means a sudden event, including continuous or repeated exposure to the same conditions,
resulting in bodily injury or property damage neither expected nor intended by the insured person.
Bodily Injwymeans bodily injui:y to or sickness, disease or death of any person.
Damages are the cost of compensating those who suffer bodily injwy or property 4amage from an accident.
Family member means a person .related to you by blood, marriage or adoption, who is a resident of your household.
Occupying means in, on, getting into or out of.
Private Passenger Cat means a four wheel land motor vehicle of the private passenger or station wagon type
actually licensed for use upon public highways. It includes any motor home with no more than six wheels and not
used for business purposes.
Property damage means physical injury to or destruction of tangible property, including loss of its use.
State means the District of Columbia and any state, territoi:y or possession of the United States, or any province of
Canada.
Utility cat means a land motor vehicle having at least four wheels actually licensed for use upon public highways,
with a rated load capacity of not more than 2,000 pounds, of the pickup, panel or van type. This does not mean a
vehicle used in any business or occupation other than farming or ranching. However, it does include a newly acquired
or replacement vehicle of the same type if its usage is the same as the utility car described in the Declarations.
Utility trailer means a vehicle designed to be towed by a private passenger car and includes a farm wagon or farm
implement while towed by a private passenger car or utility car. It does not include a trailer used as an office,
store, display or passenger trailer.
Your insured car means:
1. The vehicle described in the Declarations of this policy or any private passenger car or utility car with which
you replace it. You must advise us within 30 days of any change of private passenger car or utility car. If your
policy term ends more than 30 days after the change, you can advise us anytime before the end of that term.
2. Any additional private passenger car or utility car of which you acquire ownership during the policy petlod.
Provided that:
a. You notify us within 30 days of its acquisition, and
b. As of the date of acquisition, all private passenger and utility cars you own are insured with a member
.
company of the Farmers Insurance Group of Companies.
Ownership shall include the written leasing of a private passenger or utility car for a continuous period of at least
six months. ·
3. Any utility trailer:.
a. That you own, or
b. While attached to your insured car.
4. Any private passenger car, utility car or utility trailer not owned by you or a family member while being
temporarily used as a substitute for any other vehicle described in this definition because of its withdrawal fro~
normal use due to breakdown, repair, servicing, loss or destruction.

WHAT TO DO IN CASE OF ACCIDENT
Notice
In the event of an accident, or loss, notice must be given to us promptly. The notice must give the time, place and
circumstances of the accident, or loss, including the names and addresses of injured persons and witnesses.
56-5060 lSTEDffiOH (DI 9-88
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Other Duties
A person claiming any coverage of this policy must also:
1.
2.
3.
4.
5.
6.

Cooperate with us and assist us in any matter concerning a claim or suit.
Send us promptly any legal papers received relating to any claim or suit.
Submit to physical examinations at our expense by doctors we select as often as we may reasonably require,
Authorize us to obtain medical and other records.
.
.
Provide any written proofs of loss we require.
Notify police within 24 hours and us within 30 days if a bit-and-run motorist is involved and an uninsured
motorist claim is to be filed.
7. If claiming car damage coverage:
a. Take reasonable steps after loss to protect the vehicle and its equipment from further loss. We will pay
reasonable expenses incurred in providing that protection.'
b. Promptly report the theft of the vehicle to the police.
c. Allow us to inspect and appraise the damaged vehicle before its repair or disposal.
8. Submit to examination under oath upon our request.

PART I-LIABILITY
Coverage A• Bodily Infury
Coverage B- Property Damage
We will pay damages for which any insured person is legally liable because of bodily injury to any person and
property damage arising out of the ownership, maintenance or use of a private passenger car, a utility car, or a
utility trailer.
'
We will defend any claim or suit asking for these damages. We may settle when we consider it appropriate.
We will not defend any suit or make additional payments after we have paid the limit of liability for the coverage.

Additional Definitions Used In This Part Only
Insured person as used in this part means:

1. You or any family member.
2. Any person using your insured car,
3. Any other person or organization with respect only to legal liability for acts or omissions of:
a. Any person covered under this part while using your insured car.
b. You or any family member covered under this part while using any private passenger car, utility car or
utility trailer other than your insured car if not owned or hired by that person or organization.
Insured person does not mean:
1. The United States of America or any of its agencies.
2. Any person for bodily injury or property damage arising from the operation of a vehicle by that person as an
employee of the United States Government w!1en the provisions of the Federal Tort Claims Act apply.
3. 'Any person who uses a vehicle without having sufficient reason to believe that the use is with the· permission of
the owner.
Your insured car as used in this part shall also include any other private passenger car, utility car or utility trailer
not owned by or furnished or available for the regular use of you or a family membet But no vehicle shall be
considered as your insured car unless there is sufficient reason to believe that the use is with permission of the
owner, and unless it is used by you or a family member.

Supplementary Payments

·

In addition to our limit of liability, we will pay these benefits as respects an insured person:
1. All costs we incur in the settlement of any claim or defense of any suit
2. Interest after entry of judgment on any amount that does not exceed our limit of liability.
3. a. Premiums on appeal bonds on any suit we defend.
56-5060 JSTmlllOH (D) 9-88
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b. Premiums on bonds to release attachments in any such suit for an amount not in excess of the applicable limit
of liability of this policy.
·
c. Up to $300 for the cost of bail bonds required because of accident or traffic law violation arising out of use of
yout inswed car,
We are not obligated to apply for or furnish any of the above bonds.
4. Actual loss of wages or salary up to $50 a day, but not other income, when we ask you to attend a trial or hearing. ·
5. Expenses you incur for immediate medical and surgical treatment for others necessary at the time of the accident
resulting in bodily injutycovered by this part.
6. Other reasonable expenses incurred at our request

Exclusions
This coverage does not apply to:
1. Bodily injuty or property damage arising out of the ownership, maintenance or use of a vehicle while used to
carry persons or property for a charge. This exclusion does not apply to shared-expense car pools.
2. Bodily injntyor property damage;
a. Caused intentionally by or at the direction of an insured person, or
b. Arising from any occuttence caused by an intentional act of an insured person where the results are
reasonably foreseeable. ·
3. Bodily injuty or property damage with respect to which any person is an insured under nuclear energy
insurance. This exclusion applies even if the li~ts of that insurance are exhausted.
·
4. Bodily injury to an employee of an insured person arising in the course of employment. This exclusion does not
apply to bodily injntyto a domestic employee unless workers' or workmen's compensation benefits are required.
5. Bodily injuty or property damage for any person while employed or otherwise engaged in the business or
occupation of transporting, selling, repairing, servicing, storing or parking of vehicles designed for use mainly on
public highways, including road testing or delivery.
This exclusion does not apply to the ownership, maintenance or use of your insuted car by you, any family
member, or any partner, agent, or employee of you or any family member. This exclusion also does not apply to
any other person who does not have other insurance available to him with limits equal to at least those of the Idaho
Financial Responsibility Law. In such event, the insurance afforded that person will be limited to the requirements of
the Idaho Financial Responsibility Law.
6. Bodily injury or property damage arising out of the ownership, maintenance or use of any vehicle by any person
employed or otherwise engaged in a business other than the business described in Exclusion 5. This exclusion does
not apply to the maintenance or use of a:
a. Private passenger car.
b. Utility car that you own, if rated as a private passenger c~ or
c. Utility trailer used with a vehicle described in a. or b. above.
7. Damage to property owned or being transported by an insured person,
8. Damage to property rented to, or in the charge of, an insured person except a residence or private garage not
owned by that person:
9. Bodily injury or property damage arising out of the ownership, maintenance or use of any motorized vehicle
with less than four wheels.
10. Bodily ittjury or property damage arising out of the ownership, maintenance or use of any vehicle other than
your insured car, which is owned by or furnished or available for regular use by you or a family member.
11. a. Liability for bodily injuty to an insured person other than you or a family member.
b. Liability to any person or organization because of bodily injury to you.
12. Liability assumed under any contract or agreement except liability of others you assume in a written contract
relating to the use of an auto you do not own.
13. Liability arising from the sponsoring or taking part in any orga_nized or agreed-upon racing or speed contest or
demonstration in which your insured car has active participation, or in practice or preparation for any such
contest.
56-5060

JSTmmo~

[DI 9-BB

5

G-02

(5060105

001693

14. Bodily injuty or property damage arising out of the ownership, maintenance, or use by any person of a vehicle
in which you have transferred full ownership interest but the transfer does not comply with the transfer of
ownership provisions of the state motor vehicle law.
15. Punitive or exemplary damages or the cost of defense .related to such damages.

Limits of Liability
The limits of liability shown in the Declarations apply subject to the following:
1. The bodily injwy liability limit for "each person" is the maximum for bodily injury sustained by one person in
any occurrence. Any claim for loss of consortium or injury to the relationship arising from this injury shall be
included in this limit.
If the financial responsibility law of the place of the accident treats the loss of consortium as a separate claim,
financial .responsibility limits will be furnished.
2. Subject to the bodily injury liability limit for "each person" the bodily injury liability limit for "each occurrence"
is the maximum combined amount for bodily injury sustained by two or more persons in any occurrence.
3. The property damage liability limit for "each occurrence" is the maximum for all damages to all property in
any one occurrence.
4. We will pay no more than the maximum limits provided by this policy regardless of the number of vehicles
insured, insured person, claims, claimants, policies, or vehicles involved in the occurrence.
5. Any amount payable by us to an insured person shall be reduced by any amount payable under any workers' or
workmen's compensation or any similar medical or disability law.

Out of State Coverage
An insured person may become subject to the financial responsibility law, compulsory insurance law or similar law
of another state or in Canada. This can happen because of the ownership, maintenance or use of your insured car
when you travel outside of Idaho. We will interpret this policy to provide any broader coverage required by those
laws, except to the extent that other liability insurance applies. No person may collect more than once for the same
elements of loss.

Conformity with Financial Responsibility Laws
When we certify this policy as proof under any financial responsibility law, it will comply with the law to the extent of
the coverage required by the law.

Other Insurance
If there is other applicable Auto Liability Insurance on any other policy that applies· to a loss cove,red by this part, we
will pay only our share. Our share is the proportion that our limits of liability bear to the total of all applicable limits.
We will provide insurance for an insured person, other than you or a family member, up to the limits of the Idaho
Financial Responsibility Law only.
Any insurance we provide for a vehicle you do not own shall be excess over any other collectible insurance.

If any applicable insurance other than this policy is issued to you by us or any other member company of the Farmers
Insurance Group of Companies, the total amount payable among all such policies shall not exceed the limits provided
by the single policy with the highest limits of liability.

PART II - UNINSURED MOTORIST
Coverage C-·Uninsured Motorist Coverage
(Including Underinsured Motorist Coverage)
We will pay all sums which an insured person is legally entitled to recover as damages from the owner or operator
of an uninsured motor vehicle because of bodily injwy sustained by the insured person. The bodily injury must
be caused by accident and arise out of the ownership, maintenance or use of the uninsured motor vehicle.
Determination ·as to whether an insured person is legally entitled to recover damages or the amount of damages
shall be made by agreement between the insured person and us. If no agreement is reached, the decision will be
made by arbitration.
·
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Additional Definitions Used In This Part Only
As used in this part:
1. lnsuted person means:
a. You or a family member.
b. Any other person while occupying your insured car.
c.. Any person for damages that person is entitled to recover because of bodily injury to you, a family member,
or another occupant of yout insured car.
But, no person shall be considered an insured person if the person uses a vehicle without having sufficient reason to
believe that the use is with permission of the owner.

2. Motor vehicle means a land motor vehicle or a trailer but does not mean a vehicle:
a. Operated on rails or crawler-treads.
b. Which is a farm type tractor, or any equipment designed or modified for use principally off public roads while
not on public roads.
c. Located for use as a residence or premises.

3. Uninsuted motor vehicle means a motor vehicle which is:
a. N_ot insured by a bodily injury liability b<:>nd or policy at the time of the accident.
b. · Insured by a bodily injury liability bond or policy at the time of the accident which provides coverage in
amounts less than the limits of Uninsured Motorist Coverage shown in the Declarations.
c. A hit-and-run vehicle whose operator or owner has not been identified and which strikes:
(1) You or any family member.
(2) A vehicle which you or a family member are occupying.

(3) Your insured car.

·

d. Insured by a bodily injury liability bond or policy at the time of the accident but the Company denies
coverage or is or becomes insolvent.
4. Uninsuted motor vehicle,however, does not mean a vehicle:
a. Owned by or furnished or available for the regular use of you or any family member,
b. Owned or operated by a self-insured as conteOJ.plated by any financial responsibility law, motor carrier law, or

similar law.
c. Owned by a governmental unit or agency.

Exclusions
This coverage shall not apply to the benefit of any insurer or self-insw:er under any workers' or workmen's
compensation law, or directly to the benefit of the United States, or any state or any political subdivision.
This coverage shall not apply to punitive or exemplary damages or the cost of defense related to such damages.
This coverage does not apply to bodily injmy sustained by a person:
1. While occupying any vehicle owned by you or a family member for which insurance is not afforded under this
policy or through being struck by that vehicle.
2. If that person or the legal representative of that person makes a settlement without our written consent

3. While occupying your insured car when used to carry persons or property for a charge. This exclusion does not
apply to shared-expense car pools.
4. If the injured person was occupying a vehicle you do not own which is insured for this coverage under another
policy.

Umits of liability
The limits of liability shown in the Declarations apply subject to the following:
1. The limit for "each person" is the maximum for bodily injury sustained by any person in any one occurrence.
Any claim for loss of consortium or injury to the relationship arising from this injury shall be included in this limit. ·
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If the financial responsibility law of the place of the accident treats the loss of consortium as a separate claim,
financial responsibility limits will be furnished.
2. Subject to the limit for "each person", the limit for "each occurrence" is the maximum combined amount for
bodily injury sustained by two or more persons in any one occuttence.
3. Subject to the law of the state of the occurrence, we will pay no more than these maximums regardless of the
number of vehicles insured, insured person~ claims, claimants, policies, or vehicles involved in the occurrence.

Other Insurance
1. We will pay under this coverage only after the limits of liability under any applicable bodily injury liability bonds
or policies have been exhausted by payment of judgments or settlements.
2. The amount of Uninsured Motorist Coverage we will pay under Additional Definitions 3b shall be reduced by the
amount of any other bodily injury coverage available to any party held to be liable for the accident.
3. Except as provided in paragraph 2 above, if any other collectible insurance applies to a loss covered by this part,
we will pay only our share. Our share is the proportion that our limits of liability bear to the total of all applicable
limits.
4. We will not provide insurance for a vehicle other than your insured car, unless the owner of that vehicle has no
other insurance applicable to this part.
5. If any applicable insurance other than this policy is issued to you by us or any other member company of the
Farmers Insurance Group of ~ompanies, the total amount payable among all such policies shall not exceed the
limits provided by the single policy with the highest limits of liability.

Arbitration
If an insured person and we do not agree (1) that the person is legally entitled to recover damages from the owner
or operator of an uninsured motor vehicle, or (2) as to the amount of payment under this part, either that person or
we may demand that the issue be determined by arbitration.
In that event, an arbi_trator will be selected by the insured person and us. If agreement on an arbitrator cannot be
reached within (30) days, the judge of a court having jurisdiction will appoint the arbitrator. The expense of the
arbitrator and all other expenses of arbitration will be shared equally. Attorney's fees and fees paid for the witnesses
are not expenses of arbitration and will be paid by the party incurring them.
The arbitrator shall determine (1) the existence of the operator of an uninsured motor vehicle, (2) that the insured
person is legally entitled to recover damages from the owner or opetator of an uninsured motor vehicle, and (3)
the amount of payment under this part as determined by this policy or any other applicable policy.
Arbitration will take place in the county where the insured person lives. Local court rules governing procedures and
evidence will apply. The decision in writing of the arbitrator will be binding subject to the terms of this insurance.
Formal demand for arbitration shall be filed in a court of competent jurisdiction. The court shall be located in the
county and state of residence of the party making the demand. Demand may also be made by sending a certified
letter to the party against whom arbitration is sought, with a return receipt as evidence.

PART Ill - MEDICAL
Coverage E- Medical Expense Coverage
We will pay reasonable expenses incurred within three years from the date of accident for necessary medical
services and funeral expenses because of bodily injury sustained by an insured person.

Additional Defmitions Used In This Part Only
As used in this part, insured person or insured persons means:
1. You or any family member while occupying, or through being struck by, a motor vehicle or trailer, designed for
use on pubUc roads.
2. Any other person while occupying your insured car while the car is being used by you, a family member or
another person if that person has sufficient reason to believe that the use is with permission of the owner.
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Medical services means necessary medical, surgica~ dental, x-ray, ambulance, hospital, professional nursing and
funeral services, and includes the cost of pharmaceuticals, orthopedic and prosthetic devices, eyeglasses and hearing
aids.
Medical services does not include the cost of any of the following:
1. Hot tubs, spas, water beds,
2. Exercise equipment, heating or vibrating devices,
3. Membership in ·health clubs,
4. Medical reports unless requested by us.

Exclusions
This coverage does not apply for bodily injury to any person:
1. Sustained while occupying your insured car when used to carry persons for a charge. This exclusion does not
apply to shared-expense car pools.
2. Sustained while occupying any vehicle while located for use as a residence or premises.
3. Sustained while occupying a motorized vehicle with less than four wheels.
4. Sustained while occupying or, when struck by, any vehicle (other than your insured car) which is owned by or
furnished or available for the regular use of you or any family member.
5. Sustained while occupying a vehicle other than the car described in the Declarations while the vehicle is being
used in the business or occupation of an insured person.
6. Occurring during the course of employment if workers' or workmen's compensation benefits are required.
7. Caused by war (declared or undeclared), civil war, insurrection, rebellion, revolution, nuclear reaction, radiation or
radioactive contamination, or any consequence of any of these.
8. During active participation in any organized or agreed-upon racing or speed contest or demonstration, or in
practice or preparation for any such contest.
·

limit of Liability
Regardless of the number of vehicles insured, insured persons, claims or policies, or vehicles involved in the
accident, we will pay no more for medical expenses, including funeral expenses, than the limit of liability shown for
this coverage in the Declarations for each person injured in any one accident. In no event shall the limit of liability
for funeral expenses exceed $2,000 each person.

Other Insurance
If there is other applicable automobile medical insurance on any other policy that applies to a loss covered by this
part, we will pay only our share. Our share is the proportion that our limit of liability bears to the total of all
applicable limits.
·
·
Any insurance we provide to any insured person for a substitute or non-owned motor vehicle or trailer shall be
excess over any other colleC!-ible insurance.
If any applicable insurance other than this policy is issued to you by us or any other member company of the Farmers
Insurance Group of Companies, the total amount payable among all such policies shall not exceed the limits provided
by the single policy with the highest limits of liability.

PART IV - DAMAGE TO YOUR CAR
Coverage F- Comprehensive
We will pay for loss to your insured car caused by any accidental means except collision, less any applicable
deductibles. Any deductible amount will apply separately to each lose.

Loss caused by missiles, falling objects, fire, theft or larceny, explosion, earthquake, windstorm, hail, water, flood,
malicious mischief or vandalism, riot or civil commotion, colliding with a bird or anim~ or breakage of glass is not
deemed loss caused by collision. If breakage-of glass results from a collision. you may elect to have it treated as loss
caused by collision.
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Coverage G- Collision
We will pay for loss to your insured carcaused by collision less any applicable deductibles.
Any deductible shall apply separately to each loss.

Coverage H-Towing and Road Service
We will pay for reasonable and necessary towing and labor costs incurred because of disablement of your insured
car. The labor must be performed at the place of disablement
"

Additional Definitions Used In This Part Only
As used in this part
1. Collision means collision of your insured carwith another object or upset of your insured car.
2. Loss means direct and accidental loss of or damage to your insured caa; including its equipment
3. Your insured car shall also include any other private passenger car, utility car, or utility trailer not owned by
o.r furnished or available for the regular use of you or a family member. But no vehicle shall be considered as
your insured car unless there is sufficient reason to believe that the use is with permission of the owner, and
unless it is used by you or a family member.

Supplementary Payments
1. If you have comprehensive coverage, we will pay for transportation expenses incurred by you because of the total
theft of your insured car. We will pay up to $15 per day, but no more than $450. This coverage begins 48 hours
after the theft has been reported to us and to the police and ends when the car is returned to use or when we offer
settlement for the loss.
2. We will pay up to, but not more than, $200 for loss of clothing or luggage in your insured car and belonging to
you o.r a family member if the loss is caused by:
a. Collision of your insured car while covered by this policy.
b. Fire, lightning, flood, earthquake, explosion, falling aircraft, or theft of the entire insured car; and loss occurs to
your insured car from the same cause while covered for comprehensive by this policy.

Exclusions
This coverage does not apply to loss:
1. To your insured car while used to carry persons or property for a charge. This exclusion does not apply to
shared-expense car pools.
2. Caused by war (declared or undeclared), civil war, insurrection, rebellion, revolution, nucle~r reaction, radiation or
radioactive contamination; or any consequence of any of these.
·
3. Caused by theft to equipment designed for the reproduction of sound, or any radio receiving or radio receiving and
transmitting equipment. This applies to such equipment as a tape player, tape recorder, citizens band radio and
two-way mobile radio, telephone, radar detector, television or scanning monitor receiver. It also applies to any
electronic device incorporating any of this equipment, as well as accessories and antennas.
This exclusion does not apply to that equipment which is permanently installed in the opening of the dash or
console of your insured car normally used by the motor vehicle manufacturer for the installation of a radio or
sound reproducing device.
·
4. Caused by theft to tapes, records, reels, cassettes, cartridges, carrying cases or other devices for use with equipment
designed for the reproduction of sound.
5. To a camper body, canopy or utility trailer owned by you or a family member and not described in the
Declarations. But, coverage does apply to a camper body, canopy or utility trailer ownership of which you acquire
du.ring the policy period if you ask us to insure it within 30 days after you acquire it
6. To awnings, cabanas or equipment designed to provide additional living facilities.
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7. Due and confined to wear and tear, freezing, mechanical or electrical breakdown or failure, or road damage to
tires. But coverage does apply if the loss results from burning of wiring. Also coverage does apply if the loss
results from the total theft of your insured car.
8. To a vehicle not owned by you when used in auto business operations.
9. During any organized or agreed-upon racing or speed contest or demonstration in which your insured car has
active participation, or in practice or preparation for any such contest.
10. To a van, pickup, or panel truck due to increased cost of repair or replacement of the following furnishings or
equipment
a.
b.
c.
d.

special carpeting, insulation, wall paneling, furniture or bars.
facilities for cooking and sleeping .including enclosures or bathroom facilities.
height-extending roofs.
murals, paintings or other decals or graphics.

limits of Liability
Our limits of liability for loss shall not exceed the lowest of:
1. The actual cash value of the stolen or damaged property.

2. The amount necessary to repair or replace the property or parts with other of like kind and quality, less
depreciation.
3. $500 for a utility trailer not owned by you or a family member.

Payment of Loss
We may pay the loss in money or repair or replace damaged or stolen property. We may, at any time before the loss
is paid or the property is replaced, return, at our expense, any stolen property either to you or to the address shown in
the Declarations, with payment for the resulting damage. We may keep all or part of the property at the agreed or
appraised value.

Appraisal
You or we may demand appraisal of the loss. Each will appoint and pay a competent and disinterested appraiser and
will equally share other appraisal expenses. The appraisers, or a judge of a court having jurisdiction, will select an
umpire to decide any differences. Each appraiser will state separately the actual cash value and the amount of loss.
An award in writing by any two appraisers will determine the amount payable, which shall be binding subject to the
tenns of this insurance.

No Benefit to Bailee
This coverage shall not directly or indirectly benefit any carrier or other bailee for hire liable for loss to your insu.ted
car.

Other Insurance
If there is other applicable similar insurance on any other policy that applies to a loss covered by this part, we will pay
only our share. Our share is the proportion that our limit of liability bears to the total of all applicable limits. This
coverage does not apply to any substitute or non-owned car if there is similar coverage on it.
Any insurance .we provide for a vehicle you do not own shall be excess over any other collectible insw:ance.
If any applicable insurance other than this policy is issued to you by us or any other member company of the Farmers
Insurance Group of Companies, the total amount payable among all such policies shall not exceed the limits provided
by the single policy with the highest limits of liability.

PART V-CONDITIONS
I. Policy Period and Territory
This policy applies only to accidents, occu.ttences, and losses during the policy period shown in the Declarations
which occur within the United States, its territories or possessions, or Canada, or while the car is being shipped
between their ports.
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2. Changes
This policy with the Declarations includes all agreements between you and us relating to this insurance. No other
change or waiver may be made in this policy except by endorsement or new declarations or new policy issued by us.
The premium for each term of this policy is determined by information in our possession at the inception of that
term. Any changes in this information which would. affect the rating of your policy will allow us to make an
additional charge or refund on a pro rata basis. If a premium adjustment is necessary we will make the adjustment as
of the effective date of the change.
When we broaden coverage during the policy period without charge, the policy will automatically provide the
broadened coverage when effective in your state. We may make other changes or replace this policy, to conform to
coverage currently in use at the next policy period. The change or new policy will be delivered to you, or mailed to
you at your mailing address shown in the Declarations at least 30 days before the effective date of the new policy
period.
Policy terms which conflict with laws of Idaho are hereby a.mended to conform to such laws.

3. Legal Action Against Us
We may not be sued unless there is full compliance with all the terms of this policy. We may not be sued under the
Liability Coverage until the obligation of a person we insure to pay is finally determined either by judgment against
that person at the actual trial or by written agreement of that person, the claimant and us. No one shall have any right
to make us a party to a suit to determine the liability of a person we insure.

4. Transfer Of Your Interest
Interest in this policy, may not be assigned without our written consent. But, if the insured named in the Declarations,
or the spouse of the insured resident in the same household dies, the policy will cover:
a. The survivor.
b. The legal representative of the deceased person while acting within the scope of duties of a legal representative.
c, Any person having proper custody of your insured car until a legal representative is appointed.

5. Our Right to Recover Payment
In the event of any payment under this policy, we are entitled to all the rights of recove,:y of the person to whom
payment was made against another. That person must sign and deliver. to us any legal papers relating to that recove,:y,
do whatever else is necessary to help us exercise those rights and do nothing after loss to prejudice our rights.
When a person has been paid damages by us under this policy and also recovers from another, the amount
recovered from the other shall be held by that person in trust for us and reimbursed to us to the extent of our
payment.
This condition does not apply if prohibited by state law.
It may be necessary for us to make payment under the Uninsured Motorist Coverage due to the insolvency of another
insurance cattier. In such a case, our right to recover payment is limited to proceedings directly against the insolvent
insurer or receiver. We will exercise those rights which the person insured by the insolvent insurer might otherwise
have had, if he or she had personally made the payment.

6. Two or More Cars Insured
With respect to any accident or occutrence to which this and any other auto policy issued to you by any member
company of the Farmers Insurance Group of Companies applies, the total limit of liability under all the policies shall
not exceed the highest applicable limit of liability under any one policy.

7. Bankruptcy
We are not relieved of any obligation under this policy because of the bankruptcy or insolvency of any insured
person.

8. Termination or Reduction of Coverage
a. Cancellation, noru:enewal or reduction of coverage:
(1) You may cancel this policy by advising us in writing when at a future date the cancellation is to be effective.
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' cancel, change the renewal date, or cancel or reduce all or any portion of any coverage by mailing
(2) We may
notice to you, your representative,.' or any lienholder shown in the policy at the address shown in the
Declarations or by delivering the notice:
(a) Not less than 10 days prior to the effective date of such cancellation, reduction, or change of renewal
date:
(i) For nonpayment of premium, or
(ii) If the policy has been in force less than 60 days.
(b) Not less than 20 days prior to the effective date of cancellation for all other cases.
If we cancel or reduce all or any portion of any coverage, the notice we send you will describe that portion
we are cancelling or reducing.

(3) Our right to cancel is limited only if this policy has been in force for 60 days, or is a renewal. We can cancel
or nonrenew this policy if it has been in effect more than 60 days only if any of the following apply:
(a) You fail to pay the premium when due.
(b) The insurance was obtained through material misrepresentation.
(c) Any insured person made a false or fraudulent claim or knowingly aided another person in making such
a claim.
(d) You fail to disclose fully your motor vehicle accidents and moving violations, or losses covered under
any automobile physical damage or comprehensive coverage for the preceding 36 months if called for in
the application.
(e) You fail to dis~lose in the application
information necessary for acceptance or proper rating.
(£) You violate any terms and conditions of this policy.
(g) You, any resident of your household, or any person who regularly and frequently operates your insured

any

car:
(i) has had his or her driver's license suspended or revoked within the 36 months prior to the notice of
cancellation or nonrenewal of coverage.
(Ji) is or becomes subject to epilepsy or heart attacks, and does not produce a physician's certificate
stating that he or she can operate a motor vehicle safely.
(ili) has an accident or conviction record, physical or mental condition which are such that his or her
operation of an automobile might endanger the public safety.
(iv) l:ias been convicted, or forfeited bail, during the 36 months immediately preceding the notice of
cancellation or nonrenewal of coverage for:
(aa) Criminal negligence resulting in death or homicide arising out of the operation of a motor
vehicle.
·
(ab) assault arising out of the operation of a motor vehicle.
(ac) operating a motor vehicle while intoxicated or under the influence of drugs.
(ad) leaving the scene of an accident without stopping to report it.
(ae) making false statements in an application for a driver's license.
(af) theft o~ unlawful taking of a motor vehicle.
(ag) any felony.
(v) has been convicted of, or forfeited bail for, three or more violations within the 36 months
immediately preceding the notice of cancellation .or nonrenewal, of any law, ordinance or regulation
limiting the speed of motor vehicles, or any of the provisions of the motor vehicle laws of any state.
· Violations may be repetitions of the same offenses or different offenses.
(vi) has, while this policy is in force, engaged in a prearranged speed contest while operating or riding in

your insmed car. ·

·

(vit) has, within 36 months prior to the notice of cancellation or nonreoewal been addicted to the use of
narcotics or other drugs.
(viii) uses alcoholic beverages to excess.
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(h) Your insured car is:
(i) so mechanically defective that its operation might endanger public safety.
(ii) used in carrying passengers for hire or compensation. This does not include ~ar pools.
(iii) used in the business of transportation of flammables or explosives.
(iv) an authorized emergency vehicle.
(v) subject to an inspection law and has riot been inspected or, if inspected, has failed to qualify within
the period specified under such inspection law.
·
(vi) substantially changed in type or condition during the policy period, increasing the risk substantially,
or so as to give clear evidence of a use other than the original use.
(4) Part 3 above does not limit our right to add a deductible not exceeding $100 under Covei'age F of this policy
as a condition to .renewal.
'
(5) We will not cancel or nonrenew if:
(a) You agree in writing to exclude a person other than you by name from operation ofyour in.sured car.
(b) You also agree to exclude coverage to yourself for any negligence which may be imputed by law to you,
which may arise out of the maintenance, operation or _use of a ,motor vehicle by such excluded person.
Notice of cancellation or nonrenewal for nonpayment of premium must be mailed or delivered to you with the reason
for cancellation or nonrenewal. If cancellation or nonrenewal is for any other circumstance, we will send you the
reason for such cancellation or nonrenewal with the notice or we will send you a statement of your right to request
the reason.
i
A written request must be mailed or delivered to us not less than 10 days prior to the effective date ofI cancellation.
We will furnish you with a statement giving the reason or grounds for the notice of cancellation.

Nonrenewal
If we mail or deliver a notice of nonrenewal to you, we will send you either the reason for nonrenewal or a statement
of your right to request the reason for such nonrenewal. A written request must be made not less than 15 days prior
to the effective date of nonrenewal.
f
We will mail to you at the address shown in the Declarations, or deliver to you, notice of nonrenewal not less than 30
days before the end of the policy period, if we decide not to renew or continue this policy.
This provision shall not apply in any of the following cases:
1. You fail to pay the premium when due.
2. We show a willingness to renew.

If your policy is renewed, we still may cancel it at our option, if grounds for cancellation existed before the effective
date of the renewal.
b. Automatic Termination
This policy will automatically tet:mioate at the end of the policy period if you or your representative do not accept our
offer to renew it. Your failure to pay the required renewal premium as we require means that you have declined our
offer.

If other insurance is obtained on your insured car, any similar insurance afforded under this policy fof that car will
cease on the effective date of the other insurance.
1

c. Other Provisions
(1) If different requirements for cancellation and nonrenewal or termination of policies become applicable
because of the laws of Idaho, we will comply with those requirements.
(2) Proof of mailing shall be sufficient proof of notice. We may deliver a notice instead of mailing it.,
(3) The effective date and hour stated on the notice for cancellation of the entire policy shall become the end of
the policy period.
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Dear Valued Customer,
The endorsement below can eliminate the deductible costs for an auto glass claim.

i

For no additional charge, we will not apply the deductible for Comprehensive when you
choose to repair rather than replace damaged auto safety glass. If you choose to repla~e
the glass, however, the deductible will apply. Please read the endorsement for compl~te
details.
1
'

Thank you for choosing Farmers~ If you have any questions, please contact your Farme'rs
agent who will be happy to help you with this and your other insurance needs.

•
\

SAFETY GLASS-WAIVER OF DEDUCTIBLE
PART IV - DAMAGE TO YOUR CAR - COVERAGE F

E1,417A
1

I'

1st Edition

It is agreed that if a loss to auto safety glass is repaired rather than replaced, the deductible applying to
Coverage F - Comprehensive under Part IV - Damage to Your Car is waived. If the auto safety glass is
replaced, the deductible applying to Comprel'}ensive will remain in force.
;

This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all other terms of the policy.

t
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ENDORSEMENT AMENDING
DEDUCTIBLE PROVISIONS UNDER PART V

E1301

(E - Z READER CAR POLICY)

1st Edition
'

It is agreed that provisions contained in Part V - Conditions, Section 8. - Termination or Reduction of
Coverage, which pertain to our right to add a $100 deductible under Coverage F or G are deleted and
replaced with the following:
;
"Subject to any applicable state law, Section 8. does not limit our right to add or increase a '.deductible
under Coverage F and/or G of this policy as a condition to renewal."
1

This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is '.otherwise
subject to all other terms of the policy.
·
!
i

'I
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•
'

ENDORSEMENT
AMENDING CUSTOMIZING EQUIPMENT EXCLUSION
YOUR E-Z READER CAR POLICY

E1248

1st Edition

It is agreed that your policy is amended as follows:
Under PART IV - DAMAGE TO YOUR CAR, Exclusion number 10 is deleted and replaced with:
To a van, pick-up or panel truck due to increased cost of repair or replacement of the following furnishings or
equipment:
'
a. Special carpeting, insulation, wall covering, furniture or bars.

'

b. Dining, kitchen and sleeping facilities including enclosures or bathroom facilities.
c. Height-extending roofs.
d. Murals, specials paint and/or methods of painting, decals or graphics.

i
1

'

This endorsement is part of your policy. It ~upersedes and controls anything to the contrary. It is ?therwise
subject to all other terms of the policy.
E1248101
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I

ENDORSEMENT ADDING REGULAR AND FREQUENT
USE EXCLUSION TO PART II

E.1210
l

1st Edition
I

It is agreed that the following exclusion is added to the Exclusions under Part II of your policy.
Uninsured Motorist Coverage (and Underinsured Motorist Coverage if applicable) does not apply to
damages arising out of the ownership, maintenance, or use of any vehicle other than your insured car
(or your insured motorcycle if this is a motorcycle policy), which is owned by or furnished or available
for the regular use by you or a family member.
·

This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all other terms of the policy.
!

91-1210 1ST EDITION 1-94
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AMENDED BUSINESS USE EXCLUSION
(Your E - Z Reader Car Policy)
1st Edition
It is agreed that Exclusion 6. Under PART I - LIABILITY is deleted and replaced with the following:·
Bodily injury or property damage arising out of the ownership, maintenance or use of any vehicle by any
person employed or otherwise engaged in a business other than the business described in Exclusion
5.
I
This exclusion does not apply to the maintenance or use of a:
a. Private passenger car.
b. Utility car that you own, if rated as a private passenger car, or
c. Utility trailer used with a vehicle described in a. orb. above.

1

However, this exclusion does apply to any vehicle:

I

j
1. While used in employment by any person whose primary duties are the delivery of products or services;

!j

~

2. While used in any employment in an emergency occupation on a full-time, part-time, or volunteer basis.
Such occupations include, but are not limited to, Fire Fighting, Ambulance, or Police activities. However,
this exclusion does not apply to the vehicle described in the Declarations or any private passenger car
or utility car with which you replace it.
;
I

3. Which is one of a fleet or pool of vehicles which are provided for the use of an insured person in the
course of his or her employment, unless such vehicle is specifically listed in the Declarations. ·
This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all other terms of the policy.
'.
91-1200 1ST EDITION 4-92
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i
ENDORSEMENT

SCHEDULE FOR HIGHER
UNDERINSURED MOTORIST LIMITS

'

1180A

1st Edition.
I

l

l

For an additional premium, it is agreed that the following optional limits are added to UNDERinsured
Motorist Coverage C-1, Part II of the policy. We will pay up to the limits of liability shown in the Declarations:
Coverage Designation

Limits

U11

500/500

U12

500,000
Combined Single Limit

25-7095 8-96

A7095101
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,.

Coverage C - 1 UNDERinsured Motorist Coverage

E1179i

1st Edition

For an additional premium it is agreed that UNDERinsured Motorist Coverage C-1 is added to Pait II of your
~~

'

.

!
l

We will pay all sums which an insured person is legally entitled to recover as damages from the·owner or
operator of an UNDERinsured motor vehicle because of bodily injury sustained by the insured person.

Limits of Liability
a. Our liability under the UNDERinsured Motorist Coverage cannot exceed the limits of the UNDERinsured
Motorist Coverage stated in this policy, and our maximum liability under the UNDERinsured Motorist
Coverage is the lesser of:
i
1. The difference between the amount paid in damages to the insured person by and for any person or
organization who may be legally liable for the bodily injury, and the limit of UNDERinsured Motorist
Coverage; or
'
2. The amount of damages established but not recovered by any agreement, settlement, or judgment
with or for the person or organization legally liable for the bodily injury.
;
b. We will pay up to the limits of liability shown in the schedule below as shown in the Declaratior:is. (Note:
Not all of these limits may be available in your State.)
J
ll
Coverage Designation
Limits
I
U1
U2
U3

10/20
15/30
20/40
U4
25/50
30/60 (Not available in Mid-Century)
U6
35/70
U7
50/100
UB
100/200
U9
100/300
i
U10
250/500
I
.
I
c. The limit for "each person" is the maximum for bodily injury sustained by any person in 1any one
occurrence. Any claim for loss of consortium or injury to the relationship arising from this injury shall be
included in this limit.
1

us

I

If the financial responsibility law of the place of the accident treats the loss of consortium as a 'separate
claim, financial responsibility limits will be furnished.
;
d. Subject to the limit for "each person," the limit for "each occurrence" is the maximum combined amount
for bodily injury sustained by two or more persons in any one occurrence.
;

Additional Definitions Used In This Part Only
a. Insured person means:
1. You or a family member.
2. Any other person while occupying your insured car or your insured motorcycle.
3. Any person for damages that person is entitled to recover because of bodily injury to you, a family
member, or other occupant of your insured car or your insured motorcycle.
:
l

But, no person shall be considered an insured person if the person uses a vehicle without having sufficient
reason to believe that the use is with permission of the owner.
·
b. Motor vehicle means a land motor vehicle or a trailer but does not mean a vehicle:

91-1194
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1. Operated on rails or crawler-treads.
2. Which is a farm type tractor or any equipment designed or modified for use principally off public roads
while not on public roads.
;
3. Located for use as a residence or premises.
c. Underinsured Motor Vehicle - means a land motor vehicle when:

,

I

1. the ownership, maintenance or use is insured or bonded for bodily injury liability at the time of the
accident; and
1
2. its limit for bodily injury liability is less than the amount of the insured person's damages. ;

.

An underinsured motor vehicle does not include a land motor vehicle:
(a)
(b)
(c)
(d)
(e)
(f)

.
i

insured under the liability coverage of this policy;
furnished or available for the regular use of you or any family member;
owned by any governmental unit or agency;
which are farm tractors and other off road designed vehicles and equipment;
defined as an "uninsured motor vehicle" in your policy;
which is self insured within the meaning of any financial responsibility law which applies. ,
•

i

'

. Other Insurance

1. We will pay under this coverage only after the limits of liability under any applicable bodily injury liability
bonds or policies have been exhausted by payment of judgments or settle~ents.
i
2. The amount of UNDERinsured Motorist Coverage we will pay shall be reduced by the amount of any
other bodily injury coverage available to any party held to be liable for the accident.
'.
3. If any other collectible insurance applies to a loss covered by this part, we will pay only our share. Our
share is the proportion that our limits of liability bear to the total of all applicable limits.
1
4. We will not provide insurance for a vehicle other than your insured car or your insured mtitorcycle,
unless the owner of that vehicle has no other insurance applicable to this part.
:
5. If any applicable insurance other than this policy is issued to you by us or any other member company of
the Farmers Insurance Group of Companies, the total amount payable among all such policies shall not
exceed the limits provided for the single vehicle with the highest limits of liability.
Under Part II of the policy the provisions that apply to Exclusions and Arbitration remain the same and apply
to this endorsement.
'.

This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all other terms of the policy.
·

91,1194
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E1167

LOSS OF USE ENDORSEMENT

4th Edition

For an additional premium, we will pay your extra expense arising from any of the options you have
purchased as described in the schedule below and designated in the Declarations. The chosen option
applies when the loss exceeds the deductible amount applicable under PART IV of your E-Z Reader Car
Policy.
OPTION SCHEDULE
COVERAGE
DESIGNATION

COVERAGE DESCRIPTION

;

i

K-1

We will pay you $1 0 per day while your insured car is in the custody of a garage for
repairs resulting from a collision. The maximum payable is $100. If your insured car is a
total loss (regardless of salvage value) we will pay you $100.
'

K-2

We will pay you $15 per day while your insured car is in the custody of a garage for
repairs resulting from a Collision or Comprehensive loss. The maximum payable is $300.
If your insured car is a total loss (regardless of salvage value) we will pay you $300. This
option does not cover total theft of your insured car.
1
Car Return Expenses: If Coverage K-1, K-2 or K-4 loss occurs more than 50 miles from
your residence, we will pay you for the reasonable and necessary extra expense for
commercial transportation, gasoline, lodging and meals incurred to return your insured
car, after it is repaired, to your residence or destination. The maximum payable for car
return expenses is $200.
'

\

K-3

K-4

We will pay you $25 per day while your insured car is in the custody of a garage for
repairs resulting from a Collision or Comprehensive loss. If your insured car is a total
loss (regardless of salvage value) we will pay you $500.
We will pay you an amount in excess of the amount paid per day under paragraph 1 of
Supplementary Payments in Part IV of this policy, resulting from total theft of your insured
car. The maximum we will pay for the combined total of paragraph 1 of Supplementary
Payments and K4 is $25 per day.
:
The maximum payable under K-4 is $500.

K-5

l

We will pay you $50 per day while your insured car is in the custody of a garage for
repairs resulting from a Collision or Comprehensive loss. If your insured car is a total
loss (regardless of salvage value) we will pay you $1000.
i
If loss occurs more than 50 miles from your residence we will also pay your car return
expenses for the reasonable and necessary extra expense for commercial transportation,
gasoline, lodging and meals incurred to return your insured car, after it is repaired, to your
residence or destination. The maximum payable for car return expenses is $500. i
We will pay you an amount in excess of the amount paid per day under paragraph 1 of
Supplementary Payments in Part IV of this policy resulting from the total theft' of your
insured car. The maximum we will pay for the combined total of paragraph 1 of
Supplementary Payments and KS is $50 per day.
The maximum payable under K-5 is $1,000.
i

The insurance afforded by this endorsement does not apply to any collision or comprehensive loss
occurring before the effective date of this endorsement as shown in the Declarations.
\
This endorsement is also subject to the following provisions:

I

1. Coverage applies only to your insured car other than a private passenger car, utility car, or utility
trailer not owned by you or a family member while being temporarily used as a substitute vehi~le.
2. If you are paid under this endorsement, we shall have your rights to seek recovery. You 'shall do
1
whatever is necessary to secure such rights. You shall do nothing to prejudice these rights.
3. The premium charged for this insurance is fully earned unless the entire policy is cancelled. (Not
applicable in Michigan).
This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all other terms of the policy.
91-1167 4TH EDITION 1-90
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ENDORSEMENT AMENDING DEFINITION
OF INSURED PERSON UNDER PART I - LIABILITY

E1154

2nd Edition

It is agreed that under Part I - Liability, items 2 and 3 under "Insured Person does not mean:" are ~mended
to read as follows:
:
!

2. Any person, including but not limited to a family member, for bodily injury or property damage arising
from the operation of a vehicle by that person as an employee of the United States Government when the
provisions of the Federal Tort Claim Act apply.
l
1

3. Any person, including but not limited to a family member, who uses a vehicle without having sufficient
reason to believe that the use is with the permission of the owner.

This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all other terms of the policy.
91-1174 2ND EDITION 9-93
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ENDORSEMENT AMENDING DEFINITION
OF UNINSURED MOTOR VEHICLE

E1105G
1st Edition

It is agreed that under Part II - Uninsured Motorist, the following changes apply:
1. The words "(Including Underinsured Motorist Coverage)," if shown in the title "Coverage C," are deleted
from the title "Coverage C." (Does not apply to E-Z Reader Motorcycle Policy.)
!
I

2. Item 3b of "Additional Definitions Used In This Part Only" is deleted.

;

.
..
3. Paragraph 2 (paragraph 1-Your E-Z Reader Motorcycle Policy) under "Other Insurance" is deleted.

4. The words "Except as provided in paragraph 2 above" (paragraph 1-Your E-Z Reader Motorcycle Policy)
are deleted from paragraph 3 (paragraph 2-Your E-Z Reader Motorcycle Policy) under "Other Insurance."

'

This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all other terms of the policy.
\.
j
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Dear Valued Customer:
111is endorsement attaches to and is part of your policy. It changes the Other Insurance section ~f Part I Liability in your policy. TI1e change consists of removing the second paragraph in that section, which states.
will prm·ide for an insured person, other than you or a family member, up to the lin~its of the
Financial Responsibility Law only.

\'(le

Removing that paragraph broadens your liability coverage by allowing payment up to the lin1it of li1ability on
the policy.
.
•
I
111ank you for choosing Farmert; we appreciate your business. Please contact your Farmers a~nt if you
have a question about this change or your insurance coverage.
1

ENDORSEMENT AMENDING PART I- LIABILITY
(Your E-Z Reader Car Policy)

E1047A
.1st Edition

It is agreed that Your E-Z Reader Car Policy is amended as follows:
PART I Liability, "Other Insurance" is deleted and replaced with the following:

OTHER INSURANCE
'

If there is other applicable Auto Liability Insurance on any other policy that applies to a loss covered by this
part, we will pay only our share. ( )ur share is the proportion that our limits of liability bear to the total of all
applicable limits.
:
Any insurance we provide for a vehicle you do not own shall be excess over any other collectible insurance.

If any applicable insurance other than this policy is issued to you by us or any other member comp~1y of the
Farmers Insurance ( iroup of ( :ompanies, the total ainount payable among all such policies shall not exceed
the limits provided by the single policy with the highest limits ofliability.

!

111is endorsement is part of your policy. It supersedes and controls anything to the contrary. It is C?therwise
subject to all other terms of the polic\'.
i

.
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Dear Valued Customer:
The endorsement below amends Part IV - Damage to Your Car, Limits of Liability section of your
policy to clarify our long standing practice for adjusting claims. We pay the amount needed to
replace or repair lost or damaged property with property of like kind and quality; or with new
property less an adjustment for physical deterioration and/or depreciation. Property of like kind
and quality includes parts made by' the vehicle manufacturer and parts from other sources.
If you have any questions regarding this change or any other Insurance concerns, please contact
your Farmers® insurance agent.

E1027A

ENDORSEMENT
AMENDING PART lV - DAMAGE TO YOUR CAR

1st Edition

It is agreed that your policy is amended as follows:
Under Part IV - Damage to Your Car, Limits of Liability, item 1. {Item 2. in AZ, ID, IA, MI, MO, MT, OH,
OK and WI) is deleted and replaced by the following:

1. The amount necessary to repair or replace the property or parts with other of like kind and quality; or with
new property less an adjustment for physical deterioration and/ or depreciation. Property of like kind and
quality includes, but is not limited to, parts made for or by the vehicle manufacturer. It also includes parts
from other sources such as rebuilt parts, quality recycled (used) parts and parts supplied by non-original
equipment manufacturers.

This endorsement is part of your policy.
subject to all other terms of the policy.
e1.1029 mmmoN z.gs

It supersedes and controls anything to the contrary. It Is otherwise
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E0022

MONTHLV PAYMENT AGREEMENT

1st Edition

In consideration of the premium deposit, we agree to the following:
(1) The policy period is amended to one Calendar month. It will commence with the effective date
shown in the Declarations.
(2) The policy shall continue in force for successive monthly periods if the premium is paid when due.
The premium is due no later than on the expiration date of the then current monthly period.
(3) The monthly premium shall be subject to future adjustment. Such adjustment will apply the then
current rate on the semi-annual or annual anniversary of the policy whichever is indicated in the
Declarations as applicable.

This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all other terms of the policy.
91-0022
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s7540
IDAHO

ENDORSEMENT AMENDING PART Ill - MEDICAL
Coverage E- Medical Expense Coverage
Your EZ Reader Car Policy

1st Edition

It is agreed that your policy is amended as described below:

Part III - MEDICAL is deleted and replaced with the following:

PART Ill - MEDICAL
Coverage E- Medical Expense Coverage
We will pay reasonable expenses for necessary medical services incurred within three years from the
date of the accident because of bodily injury sustained by an insured person which was discovered and
treated within one year of the accident.
·

Additional Definitions Used In This Part Only
As used in this part, insured person means:
1. You or any family member while occupying, or through being struck by, a motor vehicle or trailer,
designed for use on public roads.
2. Any other person while occupying your insured car while the car is being used by you, a family
member or another person if that person has sufficient reason to believe that the use is with permission
of the owner.
Necessary Medical Services means medical services which are usual and customary for treatment of the
injury, including the number or duration of treatments, in the county in which those services are provided.
Necessary Medical Services are limited to necessary medical, surgical, dental, x-ray, ambulance, hospital,
professional nursing and funeral services, and include the cost of pharmaceuticals, orthopedic and prosthetic
devices, eyeglasses, and hearing aids. We will reimburse you for any necessary medical services already
paid by you.
Necessary Medical Services do not include:
1. Treatment, services, products or procedures that are:
a. Experimental in nature, for research, or not primarily designed to serve a medical purpose; or
b. Not commonly and customarily recognized throughout the medical profession and within the United
States as appropriate for the treatment of bodily injury; or
2. The use of:
a. Thermography or other related procedures of a similar nature; or
b. Acupuncture or other related procedures of a similar nature.
3. Purchase, rental cost, or use of:
a. Hot tubs, spas, water beds,
b. Exercise equipment,
c. Heating or vibrating devices,
d. Furniture or equipment not primarily designed to serve a medical purpose,
e. Memberships in fiealth clubs,
.
f. Medical reports unless requested by us.
Reasonable Expenses means expenses which are usual and customary for necessary medical services in
the county in which those services are provided. We will reimburse you for any reasonable expenses
already paid by you.
Exclusions
This coverage does not apply for bodily injury to any person:
1. Sustained while occupying your insured car when used to carry persons for a charge. This exclusion
does not apply to shared-expense car pools.
2. Sustained while occupying any vehicle while located for use as a residence or premises.
3. Sustained while occupying a motorized vehicle other than a private passenger car or utility car.
90-7540 1ST EDITION 10.94
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4. Sustained while occupying or when struck by any vehicle (other than your insured car) which is owned
by or furnished or available for the regular use of you or any family member.
5. Sustained while occupying a vehicle other than the' car described in the Declarations while the vehicle is
being used in the business or occupation of an insured person.
6. Due to heart attacks, strokes, and other medical conditions or illnesses not causally related to an accident.
7. Occurring during the course of employment if workers' compensation benefits are required.
8. Caused by war (declared or undeclared), civil war, insurrection, rebellion, revolution, nuclear reaction,
radiation, or radioactive contamination, or any consequence of any of these.
9. During active participation in any organized or agreed-upon racing or speed contest or demonstration, or
· in practice or preparation for any such contest.
10. Where medical expenses are paid or payable by any governmental entity.
Determination of Coverage
Determination of what are reasonable expenses and/or necessary medical services may be submitted to
an independent medical consultant. Determination as to whether an insured person is legally entitled to
recover, and in what amount shall be made by agreement between the insured person and us. If no
agreement is reached, the decision will be made by arbitration.
Arbitration
If an insured person and we do not agree, (1) that the person is entitled to recover for medical services, (2)
that the medical services are a result of a covered accident, or (3) as to the nature, frequency, or cost of the
medical services, either that person or we may demand that the issue be determined by arbitration.
In that event, an arbitrator will be selected by the insured person and us. If agreement on an arbitrator
cannot be reached within 30 days, the judge of a court having jurisdiction will appoint the arbitrator. The
expense of the arbitrator and all other expenses of the arbitration will be shared equally. Attorney fees and
fees paid for the witnesses are not expenses of arbitration and will be paid by the party incurring them.
The arbitrator shall determine (1) if the medical services are as a result of a covered accident, (2) if the
medical services incurred are reasonable and necessary, and (3) the amount of any payment under this part as
determined by this policy.
Arbitration will take place in the county where the insured person lives. Local court rules governing
procedures and evidence will apply. The decision in writing of the arbitrator will be subject to the terms of
this insurance.
Limit of Liability
.
Regardless of the number of vehicles insured, insured persons, claims or policies, or vehicles involved in the
accident, we will pay no more for medical expenses including funeral expenses, than the limit of liability
shown for this coverage in the Declarations for each person injured in any one accident. In no event shall
the limit of liability for funeral expenses exceed $2,000 each person.
Other Insurance
If there is other applicable automobile medical insurance on any other policy that applies to a loss covered by
this part, we will pay only our share. Our share is the proportion that our limit of liability bears to the total of
all applicable limits. ·
Any insurance we provide to any insured person for a substitute or non-owned motor vehicle or trailer,
shall be excess over any other collectible insurance.
·
If any applicable insurance other than this policy is issued to you by us or any other member company of the
Farmers Insurance Group of Companies, the total amount payable among all such policies shall not exceed
the limits provided by the single policy with the highest limits of liability.
Our Right to Recover Payment
When a person has been paid damages by us under this policy and also recovers from another, the amount
recovered from the other will be held by that person in trust for us and reimbursed to us to the extent of our
payment.
This condition does not apply if prohibited by state law.
This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all other terms of the policy.
90-7540 1STEDITION 10-94
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(4) The effective date and time stated on the notice for reductions of coverage or cancellation of a portion of the
coverage, shall be the effective date of the change. The notice shall be part of the policy. It is an endorsement.
(5) Termination or change may result in a premium refund. If so, we will send it to you. Our making or offering
of a refund is not a condition of cancellation.
If you cancel, the refund will be computed in accordance with the customary short rate table and procedure.
If we cancel or reduce coverage, the refund will be computed on a pro rata basis.

9. No Dupt1eation of Benefits
Any amount paid under Coverage E will be applied against any other coverage of this policy applicable to the loss so
that there is no duplication of Coverage E benefits. In no event shall a coverage limit be reduced below any amount
required by law.

Optional Payment Plan on Renewal of Pottcy
If we send you an offer to renew any or all of the coverages in your policy, we will send you a Renewal Premium
Notice. You may pay the premium either in full or in two equal installments.
If paid in installments, we will add a service charge when the policy is renewed.
The first premium installment, including the service, charge, shall be payable on or before the policy renewal date. The
second installment shall be payable not later than 60 days after the renewal date.

SPECIAL PROVISIONS
Policy fees which you pay are not part of the premium, but are fully earned when coverage is effective. They are not
refundable (except as noted in a. and b. below), but may be applied as a credit to policy fees required for other
insurance accepted by us.
a. If we cancel this policy during or at the end of the first policy period, we shall refund all policy fees.
b. If you cancel this policy during or at the end of the first policy period because it does not agree with the
application and is not as represented by the agent, we shall refund all policy fees.
This policy shall not be effective unless countersigned on the Declarations Page by a duly authorized representative
of the Company named on the Declarations Page.
The Company named on the Declarations has caused this policy to be signed by the officers shown below.
FARMERS INSURANCE COMPANY OF IDAHO
MID-CENTURY INSURANCE COMPANY

56-5060 ISTEDlllOH (D) 9-68
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EXHIBIT I
001720

\
Peggy B. Cedillo

September 25, 2012

Q. A-5 says, "The aggravation caused to any
pre-existing condition." What pre-existing condition
3
was aggravated?
4
A. "Aggravation caused to any pre-existing
s condition." I don't know.
6
Q. Do you believe that you had any pre-existing
7
condition at the time of this subject accident, the
8
third accident in 2008, that was aggravated or
9
exacerbated by this accident?
10
A. I didn't have anything that I was - The
II
areas that I was injured was not aggravated, because it
12
wasn't injured.
13
Q. Okay. Move to B. Have you received or do
14
you know of what -- in terms of I, what the present
LS
cash value is of future required medical care?
16
A. Again, until I'm fully healed, l don't know
17
if anybody knows the answer to that one.
18
Q. Okay. How about past earnings? We aren't
19
talking about future. But past earnings, do you have
20
an idea of the reasonable value of past earnings that
21
you suffered as a result of the accident?
22
A. What the loss was there?
23
Q. Yeah.
24
A. I know I've lost wages. But could Jput a
2S
dollar amount on it? No. But I know I'm not who I was
2
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you can't do that. So, you have somebody come in and
do it for you.
3
. A. Oh, I see. You're talking about housework7
4
Q. Yeah, whatever, housework, maybe something
s else.
6
A. Housework, laundry, yeah, l have had help
7
with that during the time.
8
Q. Who would help you?
9
A. We hired a service, A Caring Hand.
10
Q. For housecleaning?
II
A. Housecleaning, laundry.
12
Q. Now, I want to make sure that I understand
13
it. The housecleaning would have been not only for
14
your benefit, but for Mr. Steele's benefit, correct,
:
IS
because you live together; right?
16
A. Well, it wouldn't have got done.
Q. I understand that. But Mr. Steele benefited
!: 17
18
from having A Caring Hand come into the house?
19
A. I think I benefited more. Because that was a
! 20
mentafthing, I like a clean house.
21
Q. What else did The Caring Hand do besides
i 22 clean house?
23
A. They cleaned house. We moved. So, they .
24
helped me organize and move the items. They did the
2S
packing and moving of the items.
2

I
i

.,i
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before. And I can't work to the ability I did before.
So, I don't know.
3
Q. Okay. And do you have any inkling· of what
4
your future earning capacity loss may be?
s
A. No. And, again, that kind of falls under I.
6
I mean, I don't know at what -- you know, ifl'm fully
7
-recovered yet.
8
Q. Based on your prior testimony, though, you're
9
going to give it the old college try the beginning of
10
:
next year?
II
A. That's my goal. I have a goal. ·
12
!
Q. Okay..
13
l
A. Actually, my goal was fall. But see where
14
I,
I'm at. I'm ordering Christmas cards to tell my
15
clients I'm coming back.
16
;
Q. Good.
17
No. 4, the reasonable value of necessary
18
services provided by another iri doing things for you
19
that you couldn't do but for the accident.
20
What other is there out there that have done
21
services for you?
22
A. You're saying other things that I could have
23
done to earn cash?
24
Q. No, this would be somebody - you would
2S
normally do s~mething, but because of this accident,
2

\

Q. When did you move?
A. We moved in March, April of this year, in

2

between surgeries. And we hired people to come in and
pack. The Caring Hand did the - all the stuff inside
s while I sat there and told them what I needed put in
6
what.
7
Q. And you were moving your household, including
8
Mr. Steele's stuff, from one place to another; is that
9
correct?
10
A. And my son's.
11
Q, Okay. Anything else that A Caring Hand did?
12
A. I have to stop and think. I said household
13
care. I think fixing meals -- I can't remember if they
14
fixed meals or not. I don't know, because I was
IS
medicated,
16
I stayed at my mom's for two months after my
17
first surgery. Well, let's see. Let's go back. I
18
hate to say first surgery. My February surgery, I
19
stayed there, because the doctor wanted to make sure I
20
didn't do anything at all, no movement in my arms. And
21
the only way that we could do that was get me out of
22
the house.
23
Q. Okay. Did you pay your mom?
24
A. I didn't. It's my mom.
25
Q. Okay. I guess the other side of that, she
3
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Jack S. Gjording, ISB No. 1105
jgjording@g:fidaholaw.com
Julianne S. Hall, ISB No. 8076
jhall@gfi.daholaw.com
GJORDING. FOUSER, PLLC
Plaza One Twenty One
121 North 9th Street, Suite 600
P.O. Box 2837
Boise, Idaho 83701-2837
Telephone: 208.336.9777
Facsimile: 208.336.9177

Attorneys for Defendant Farmers Insurance
Company ofIdaho

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO,
Plaintiff,
V.

FARMERS INSURANCE COMPANY OF
IDAHO,

Case No. CV-OC-2013-08697
DEFENDANT FARMERS INSURANCE
COMPANY OF IDAHO'S DISCLOSURE
OF EXPERT WITNESSES

Defendant.
Defendant Farm!:)rs Insurance Company of Idaho, by and through its attorneys of
record, Gjording Fouser, PLLC, makes the following disclosure of expert witnesses
pursuant to the Amepded Order for Scheduling and Planning entered by this Court on
November 3, 2015, and Idaho Rule of Civil Procedure 26(b)(4).
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Identify of Experts
A

Robert Anderson, Esquire
Anderson, Julian & Hull LLP
250 South Fifth Street, Suite 700
Boise, ID 83707
Statement of opinions, basis and reasons for opinions, and data or information

considered by Mr. Anderson in forming his opinions: Mr. Anderson is familiar with the law
and insurance bad faith by virtue of his legal training and his practice as an attorney
defending insurance related litigation, including bad faith cases.

Mr. Anderson is an

attorney licensed to practice in the state of Idaho and is currently practicing in Idaho. Mr.
Anderson has been retained on behalf of Farmers to opine on the claim of bad faith as
outlined in Plaintiffs' Amended Petition. He will also specifically rebut the opinions set out
by Plaintiffs experts, Irving "Buddy" Paul and Jon Steele. Mr. Anderson is familiar with
the factual background in this case based on his review of the file. Specifically, he has
received Plaintiffs Amended Petition, correspondence between Plaintiff and Farmers,
correspondence between Jeff Thomson and Jon Steele, Farmers Insurance Policy issued to
Ms. Cedillo, Farmers Claim Summary Report, Arbitrator Clark's Interim Award, Arbitrator
Clark's Final and Amended Final Awards, the Idaho Supreme Court Opinion issued in this
case, Farmers Liability Strategy, Liability Strategy and Standards, Liability Protocols for
2008 to 2013, Transcript of Ms. Cedilla's Arbitration deposition, Claimant's Post
Arbitration Brief, Farmers Insurance Company's of Idaho's Written Closing Argument,
Plaintiffs Expert Witness Disclosures with attached reports of Irving Buddy Paul and Jon
Steele (inclusive of all documents cited or identified by each in his report), Defendant's
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Memorandum in Support of its Motion for Summary Judgment, Mr. Paul's Declaration,
Defendant's Affidavit of Counsel in Support of Defendant's Motion for Summary Judgment
with exhibits, Plaintiffs Responses to Defendant's Interrogatories and Requests for
Production of Documents, Court Order on Motion for Summary Judgment, dated November
30, 2015,' and Transcript of Irving Buddy Paul's deposition. When available, he will review
the deposition transcript of Jon Steele, Plaintiffs supplemental responses to Defendant's
Interrogatories and Requests for Production of Documents in response to the Court's
November 30, 2015 Order and any other relevant discovery documents and/or transcripts
which have not been completed to date. The defense anticipates Mr. Anderson will testify
consistent with the findings and opinions reached from his review of these records.
Mr. Anderson is familiar with insurance claims for bodily injury, in both the thirdparty and first-party context. He is familiar with underinsured motorist coverage. Mr.
Anderson will testify generally about underinsured motorist insurance and explain
circumstances where underinsured motorist coverage may apply. He will also explain the
purpose · of underinsured motorist benefits.

Mr. Anderson will also testify that

underinsured motorist coverage is not designed to create any new or additional items of
damage. He will explain that underinsured motorist benefits are simply a contracted
benefit hence, if there is not adequate policy limits by the responsible party, here Mr.
Steele, Ms. Cedilla's insurance carrier, Farmers, within the limits of the underinsured
motorist coverage can pay the amount of damages that Mr. Steele would have been
responsible to pay. Mr. Anderson is also familiar with the various insurance policies issued
by insurance companies in Idaho providing underinsured motorist benefits and may testify
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regarding the same. He is familiar with the insurance policy issued by Farmers Insurance
Company of Idaho in this case.

He will testify about the contents of this policy and

describe Farmers underinsured motorist coverage.
Mr. Anderson will discuss the relationship of the insured and the insurer. Mr.
Anderson will explain the obligations and duties created by statute and case law in the
State of Idaho. Mr. Anderson also will explain that some of the obligations and duties of
the insured to the insurance company and of the insurance company to the insured are
contained in a written policy of insurance. He will specifically testify about what obligations
and duties are contained in the insurance policy Farmers issued to Ms. Cedillo in this
case. He will also testify about what the obligations the insured has to the insurance
company in malting an :underinsured motorist claim. Specifically, he will testify that the
insured's obligations to Farmers include cooperating with and assisting Farmers in any
matter concerning a claim or suit, submitting to a physical exam1nation by doctors selected
by Farmers, authorizing Farmers to obtain the insured's medical records and other records
and providing Farmers any required written proofs of loss. He will further testify that
under _the policy of insurance Farmers has an obligation to pay Ms. Cedillo for damages she
I

could have recovered from Mr. Steele. Mr. Anderson will explain the damages for which
Farmers had a contractual obligation to pay Ms. Cedillo were da~ages incurred because
Ms. Cedillo sustained bodily injuries in the subject accident.
Mr. Anderson will also opine and explain Farmers obligation to its insured to act
fairly and in good faith.

He will also explain a fiduciary relationship generally and

specially in an underinsured motorist claim. He will explain the parameters in which an
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insurance company must handle an underinsured motorist claim and the limitations on an
insurance company in asserting defenses or raising issues in an underinsured motorist
Mr. Anderson will explain that some of the aspects of the handling of an

claim.

underinsured motorist claim put the claimant and the insurance company in an adversarial
relationship.
Mr. Anderson will also testify about the use of and selection of expert witnesses to
conduct independent medical evaluations. He will also discuss the role of an independent
medical evaluator in an underinsured motorist claim. He will explain how and why experts
are often retained to assist the insurer and the claims adjuster in understanding the nature
and extent of the claimant's damage as well as whether or not the claimed damages were
caused by the tortfeasor. He will opine that expert witnesses are customarily retained by
defense counsel. He will further opine that Dr. Wilson is an experienced and objective
medical expert.
Moreover, Ms. Anderson will testify in_ detail about and explain claims handling
practices and insurance industry standards. Mr. Anderson will opine on how an insurance
company must act towards its insured in receiving, adjusting, evaluating and resolving an
underinsured motorist claim. He will testify and explain that the policy requires a proof of
loss. Mr. Anderson will discuss Idaho's law on proof of loss in the context of an insurance
policy. He will also generally explain the restrictions that apply to an insurance company
obtaining an insured's medical records and medical bills. He will testify regarding claims
handling including, but ·not limited to the insurer's investigation of the claim, the insurer's
communications with the insured and the procedure a claims representative undertakes in
'

.
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evaluating a claim. Mr. Anderson will testify that a claims adjuster may communicate with
the tortfeasor's carrier to get information concerning coverage and amounts paid.
Importantly, Mr. Anderson w~ explain that a claims adjuster evaluates and
investigates a claim based on information and documents available at that time. In this
case, when Mr. Ramsey evaluated Ms. Cedilla's claim in 2009, he had no way to know,
based on the information and documents he had at that time, that, for example, Ms. Cedillo
would undergo a shoulder surgery and a second ?ervical surgery in 2012 that she would
assert were proximately caused by the subject accident. Mr. Anderson will explain how an
adjuster· should handle, review and evaluate a claim for damages when the adjuster
receives new documents or reports of new damage claims. He will also discuss the timing of
payment in this case. Mr. Anderson will testify that what Mr. Ramsey was trying to do in
adjusting Ms. Cedilla's claim was to determine what amount, if any, a jury or an arbitrator
would a~ard Ms. Cedillo as a result of the motorcycle accident cause by Mr. Steele. He will
testify that Mr. Ramsey correctly noted potential issues and problems Ms. Cedillo would
have had in her claim against Mr. Steele. Mr. Anderson will testify that once litigation is
initiated by the claimant, the information to be considered and evaluated by the claims
adjuster must necessarily come through retained defense counsel. Mr. Anderson will testify
'

that in his opinion Farmers fairly and reasonably handled the claim. He will also opine
that .Farmers' adjusters and representatives acted appropriately and properly investigated
and evaluated Ms. Cedilla's underinsured motorist claim.
Based on his training and experience, Mr. Anderson may explain generally how an
underinsured claim is evaluated and valued and what components are usually considered
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in the evaluation and valuation of a claim. Mr. Anderson may. testify that based on his
knowledge of numerous jury verdicts in Idaho, Ms. Cedillo's claim was not undervalued by
Farmers. He will also explain that because the evaluation included pain and suffering, it
was appropriate to have a value range.

In this case, Mr. Anderson will testify that the applicable policy of insurance issued
by Farmers is silent as to when Farmers must pay Ms. Cedillo damages. As the Idaho
Supreme. Court recently recognized in an uninsured motorist case, "where no time is
expressed in a contract for its performance, the law implies that it shall be performed
within a reasonable time as determined by the subject matter of the contract, the situation
of the parties, and the circumstances attending the performance."

See Weinstein v.

Prudential Prop. & Gas. Ins. Co., 149 Idaho 299, 233 P.3d 1221 (2010). Mr. Anderson will
opine that Farmers paid damages to Ms. Cedillo within a reasonable period of time.
Additionally, Mr. Anderson will opine that there is no factual basis or evidence that
Farmers engaged in any unfair claims practice. Mr. Anderson will rebut Plaintiffs experts'
opinions that there were systemic claims handling issues at Farmers.
Mr. Anderson will also explain the differences between Idaho Code Section 41-1839
and a bad faith claim. While Idaho Code Section 41-1839 requires an insurance company to
pay the "amount justly due" within thirty days of the proof of loss (in 2008), Idaho Code
Section 41-1839 is not applicable in a bad faith claim.
Mr. Anderson will discuss the role lawyers play in an insurance claim and the
ethical obligations of attorneys.

Mr. Anderson will also testify about the role and

obligations of retained defense counsel in an underinsured motorist claim. Specifically, Mr.
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Anderson will testify that the role of retained defense counsel is to provide the claims
adjuster with legal analysis and advice on what legal decisions are appropriate. He will
opine that retained defense counsel, like Mr. Thomson in t~is case, assist an insurance
company and claims adjusters in understanding legal issues and addressing concerns in an
underinsured motorist claim. Mr. Anderson will also testify that retained defense counsel,
in some cases, actively participate in evaluation of damages. He will testify that in this
case, there are several references in the claim records which demonstrate that, in addition
to Mr. Ramsey evaluating the claim, Mr. Thomson also reviewed Ms. Cedillo's medical
records and claimed damages and reached his own independent evaluation of Ms. Cedillo's
damages. Mr. Anderson will also testify that in the context of litigation or in preparing for
arbitration, the retained defense counsel conducts and manages the litigation or arbitration
preparation. He will also explain that in litigation or pre-arbitration circumstances there
are rules governing the disclosure of information.
Mr. Anderson will opine that it is his opinion based on a reasonable degree of
probability as a practicing lawyer familiar with insurance bad faith that Farmers did not
engage in any bad faith conduct in handling Ms. Cedillo's underinsured motorist claim. He
will testify that this case was purely a dispute over value.
Mr. Anderson may opine that Farmers did not intentionally and/or unreasonably
delay adjustment of Plaintiff's claim and that Farmers did not intentionally and/or
unreasonably deny making any payments that were due under the subject policy. He will
discuss the investigation, adjusting and evaluation completed by Farmers at all stages of
Ms. Cedillo's claim. He will also opine that Farmers conduct was not malicious.
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Mr. Anderson will explain the concept of fairly debatable in a bad faith claim. He
may provide examples of fairly debatable damages under Idaho law and specifically in this
case. Mr. Anderson will testify that Plaintiffs damages were fairly debatable. He will also
explain the type of damages recoverable in bad faith. He may discuss Plaintiffs claimed
damages. He will also discuss the type of damages that Plaintiff has already recovered
under the contract of insurance and explain that such damages are not recoverable bad
faith damages under Idaho law.
Mr. Anderson will explain that it is not bad faith nor is it a breach of the insurer's
fiduciary duty for the claims adjuster on the advice of defense counsel to oppose actions
taken by the claimant in the legal action. Mr. Anderson will also opine that nor is it bad
faith or breach of the fiduciary duty to take actions in the lawsuit to which the claimant
objects.
Moreover, Mr. Anderson may explain the concept and purpose of punitive damages.
Mr. Anderson may testify about the need for an officer or director of Farmers to participate
in, or at least indirectly ratified Farmers' alleged punitive conduct for punitive damages to
be awarded. He will testify that, based on the record he reviewed, no officer or director for
Farmers participated in or ratified any alleged punitive conduct.
Mr. Anderson will also opine that Farmers' conduct in this case was not "oppressive,
fraudulent, wanton, malicious or outrageous." He will further opine that Farmers actions
in this case did not constituted an extreme deviation from standards of reasonable conduct
in the insurance industry. He will also testify that there is no evidence which establish
Farmers acted with knowledge or with an extremely harmful state of mind in this case.

DEFENDANT FARMERS INSURANCE COMPANY OF IDAHO'S DISCLOSURE OF EXPERT
WITNESSES - 9
15017.246

001730

Moreovef, Mr. Anderson will testify, based on his review of the record, that there is no need
for deterrence of similar future conduct by Farmers.
The underlying facts, data and information upon which Mr. Anderson's opinions and
testimony are based, include his review of the records as well as his experience in the area
of law on insurance bad faith. Mr. Anderson's opinions and findings are also based on his
education, training, skills and experience as an attorney who has practiced in the area of
insurance bad faith in Idaho.
2.·

Witness Credentials: Please refer to Exhibit A attached hereto for a copy of

Mr. Anderson's qualifications.
3.

Witness Testimony: Please refer to Exhibit B attached hereto for a copy of

Mr. Anderson's prior testimony from 2010 through 2015.
4.

Witness Compensation: Mr. Anderson charges $250 per hour for time away

from his practice.
B.

David Reilly
445 Island Ave., #323
San Diego, CA 92101
1.

Statement of opinions, basis and reasons for opinions, and data or

information considered by Mr. Reilly in forming his opinions: Mr. Reilly has twenty-six
years of property and casualty insurance claims experience. He also has twenty-six years of
insurance coverage experience.

Mr. Reilly has seventeen years of claims managerial

experience and for the past fifteen years has managed all bad faith suits filed against his
employer, Insurance Company of the West.

For additional information on Mr. Reilly's

qualifications, please refer to his attached curriculum vita. Mr. Reilly is familiar with the
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insurance industry and insurance bad faith by virtue of his training and professional
experience in the insurance industry. Mr. Reilly has been retained on behalf of Farmers to
opine on the claim of bad faith as outlined in Plaintiffs' Amended Petition. He will also
specifically rebut the opinions set out by Plaintiffs experts, Irving "Buddy'' Paul and Jon
Steele. Specifically, he has received Plaintiffs Amended Petition, correspondence between
Plaintiff. and Farmers, correspondence between Jeff Thomson and Jon Steele, Farmers
Insurance Policy issued to Ms. Cedillo, Farmers Claim Summary Report, Arbitrator Clark's
Interim Award, Arbitrator Clark's Final and Amended Final Awards, the Idaho Supreme
Court Opinion issued in this case, Farmers Liability Strategy, Liability Strategy and
Standards, Liability Protocols for 2008 to 2013, Transcript of Ms. Cedillo's Arbitration
deposition, Claimant's Post Arbitration Brief, Farmers Insurance Company's of Idaho's
Written Closing Argument, Plaintiffs Expert Witness Disclosures with attached reports of
Irving Buddy Paul and Jon Steele (inclusive of all documents cited or identified by each in
his report), Defendant's Memorandum in Support of its Motion for Summary Judgment,
Defendant's Affidavit of Counsel in Support of Defendant's Motion for Summary Judgment
with exhibits, Court Order on Motion for Summary on Offset Clause, dated November 30,
2015, Plaintiffs Responses to Defendant's Interrogatories and Requests for Production of
Documents and Transcript of Irving Buddy Paul's deposition.

When available, he will

review the deposition transcript of Jon Steele, Plaintiffs supplemental responses to
Defendant's Interrogatories and Requests for Production of Documents in response to the
Court's November 30, 2015 Order and any other relevant discovery documents and/or
transcripts which have not been completed to date. The defense anticipates Mr. Reilly will
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testify consistent with the findings and opinions reached from his review of these records.
Mr. Reilly will explain a third-party insurance claim and a first-party insurance
claim.

He will compare and contrast a third-party insurance claim and a first-party

insurance claim. He will also explain the differences in claims handling between a thirdparty insurance claim and a first-party insurance claim.
Mr. Reilly is familiar with underinsured motorist benefits. Ms. Reilly will explain
·the concept of underinsured motorist insurance. He will also explain in what circumstances
underinsured motorist coverage may apply.

He will also explain the purpose of

underinsured motorist benefits. Mr. Reilly is familiar with underinsured motorist policies,
including the insurance policy issued by Farmers Insurance Company of Idaho in this case.
Additionally, Mr. Reilly will discuss the relationship between the insured and the
insurer. He will opine on the roles, duties and obligations of each the insured and insurer
in an underinsured motorist claim.

He will also discuss the relationship between an

insurer and retained defense counsel in an underinsured motorist claim. He will opine
generally on the role and purpose of retained defense counsel in an underinsured motorist
claim.
Mr. Reilly will testify and explain claims handling practices generally and insurance
industry standards. He will testify regarding claims handling including, but not limited to
the insurer's investigation of the claim, the insurer's communications with the insured and
the procedure a claims representative undertakes in evaluating a claim.
He will explain that when the assigned claims adjuster makes the initial contact, he
should focus on gathering as much information as possible, addressing the insured's
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concerns

and setting expectations.

In completing the investigation,

the claims

representative should pursue information necessary to evaluate damages.

A claim

representative's evaluation should be based on information that supports the nature,
extend and duration of the injury caused by a loss. To appropriately handle a claim, the
claims adjuster should evaluate the claim in a timely manner and then re-evaluate the
claim as new information is obtained. The claims adjuster should make timely offers and
try and negotiation an accurate resolution.
A claims adjuster should be responsive to the insured. Specially, he should promptly
return phone calls and respond to the insured's correspondence within a reasonable period
of time.
Upon receipt of a claim assignment, within a reasonable period of time, an adjuster
should address the following areas: coverage, liability, injuries, complete an evaluation, and
develop a future plan of action. This evaluation should be entered in the claim notes with
comments made about what is known at that time and what is still needed to move forward
with a proactive resolution plan.
As part of the initial coverage investigation by an insurance company, the adjuster
should contact the tortfeasor's insurance company. In contacting the tortfeasor's insurance
company, the adjuster should inquire about and confirm the amount of the tortfeasor's
coverage. The adjuster should determine the amount of damages paid and obtain proof of
payment under the tortfeasor's policy. In evaluating coverage, the adjuster should also
verify that the insured has underinsured motorist coverage under his or her own policy.
The. adjuster should also contact the insured's insurance agent and obtain any pertinent
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information from the agent.
The initial liability investigation of an adjuster would include obtaining any police
reports, statements from witnesses, and other information and/or documents that would aid
in investigation of the liability analysis.
With regard to an adjuster's obligation to investigate the injuries, initial tasks
include requesting a medical authorization, gathering medical documentation as soon as
possible and submitting an ISO index on a claimant. The task of gathering and updating
medical records is an ongoing process for a claims adjuster through the pendency of the
claim. Throughout the pendency of the claim, it is appropriate for the adjuster to expect
and rely upon the cooperation of the insured.
To ensure efficient and timely investigations and resolutions of claims, a claims
adjuster should periodically review and evaluate a claim. This review should be
documented in detail in the claim notes. A review of the claim every ninety days is often
appropriate; however, depending on the existing circumstances, the nature or type of the
claim or if new facts or records are received, review of the claim prior to ninety days may be
appropriate or necessary. Mr. Reilly will also opinion, in his experience, adjusters, often
use his or her discretion on a case-by-case basis to set appropriate follow-up diary to ensure
timely investigation, evaluation and resolution of a claim.
Mr. Reilly may explain generally how a claim is evaluated and valued by a claims
adjuster: In evaluating and valuing claimed damages, an adjuster can rely upon his
personal experience, historical evaluations and experiences of his company on similar
claims, experiences of others in the insurance industry and industry standards. It would
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also be appropriate for an adjuster to take into consideration his or her awareness of values
placed on the same or similar damages in arbitration and/or in jury trials in the same or
similar venues.
Additionally, supervisors or managers of claims adjusters should also periodically
review the file and should review any written evaluations by a claims adjuster.

A

supervisor or manager of a claims adjuster should provide direction, input on the claims
adjusters action plan, and assist with authority for resolution of a claim when the requested
authority exceeds the authority of the claims adjuster.
Mr. Reilly will opine that Farmers' adjusters, representatives and supervisors acted
appropriately and properly investigated and evaluated Ms. Cedillo's underinsured motorist
claim.

Moreover, Mr. Reilly may testify that in his opinion that Farmers adjusters,

representatives and supervisors acted in good faith throughout its handling of Plaintiffs
claim.
He will also discuss Farmers policies, guidelines, procedures and protocols. He will
talk about the content and describe the duties and obligations of Farmers' adjusters and
representatives contained in Farmers policies, guidelines, procedures and protocols. He
will opine that Farmers policies, guidelines, procedures and protocols comply with
standards in the insurance industry.
Mr. Reilly will testify about the use of and selection of expert witnesses to conduct
independent medical evaluations. He will also discuss the role of an independent medical
evaluator in an underinsured motorist claim.
In addition, Mr. Reilly may opine that Farmers did not intentionally and/or
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unreasonably delay adjustment of Plaintiffs claim and that Farmers did not intentionally
and/or unreasonably deny making any payments that were due under the subject policy.
He will discuss the investigation, adjusting and evaluation completed by Farmers at all
stages of Ms. Cedillo's claim. Mr. Reilly will also opine that Farmers conduct was not
malicious.
Mr. Reilly will explain the concept of fairly debatable in a bad faith claim. He may
also testify as to the insurance industry's definition and understanding of the term
"undisputed amount." He may provide examples of fairly debatable damages generally in
the insurance industry and specifically in. this case. Mr. Reilly will testify that Plaintiffs
damages were fairly debatable.
The underlying facts, data and information upon which Mr. Reilly will base his
opinions and testimony include his review of the file that has been produced to Plaintiff
through the discovery process in this matter. Mr. Reilly's opinions and findings are based
on his education, training, skills and experience in the insurance industry.

2.

Witness Credentials: Please refer to Exhibit C attached hereto for a copy of

Mr. Reilly's curriculum vita.
3.

Witness Testimony: Please refer to Exhibit D attached hereto for a copy of

Mr. Reilly's prior expert witness testimony from 2008 through 2015.
4.

Witness Compensation: Mr. Reilly charges $300 per hour for review and

travel time and $350 per hour for deposition or trial testimony plus out of pocket expenses
which include travel expense and other incidental charges.
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C.

Robbin Emerson, CPCU, GCA
Farmers Insurance Company of Idaho
r/o Gjording Fouser, PLLC
1.

Statement of opinions. basis and reasons for opinions. and data or

information considered by Ms. Emerson in forming her opinions: Ms. Emerson will testify
and explain claims handling practices generally and, more specifically, regarding handling
underinsured motorist vehicle claims.

She will also testify about insurance industry

standards. Ms. Emerson will testify regarding claims handling including, but not limited to
the insurer's investigation of the claim, the insurer's communications with its policyholder
and the procedure a claims representative undertakes in evaluating a claim.

She will

specifically discuss the investigation process in complex claims, like Ms. Cedilla's, and the
procedures used to investigate such claims, including but not limited to requesting medical
records and supporting documents. Ms. Emerson will discuss the importance of obtaining a
complete medical release from the insured. Additionally, Ms. Emerson will discuss claims
note documentation at all stages of a claim. She will testify about the role of a supervisor in
review and evaluation of a claim.
Ms. Emerson will explain that upon receiving an initial assignment of an
underinsured motorist claim, one of the first tasks of an adjuster is to determine whether
there is actually an underinsured motor vehicle involved thereby triggering underinsured
motorist coverage. The adjuster should discover and investigate information about the
tortfeasor's liability policy of insurance, to include the amount of the policy, what payments
have been made by tortfeasor's liability company, when these payments were made and for
damages the payments were made for.

Typically, investigation of the underlying
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tortfeasor's policy would include proof of the amount of coverage, often in the form of a
declaration page for the tortfeasor's carrier, it may include review of correspondence from
the tortfeasor's carrier, and review of any releases provided by the insured to the
tortfeasor's liability policy. Additionally, a phone call to the tortfeasor's carrier is another
appropriate way to investigate this issue. She will testify that Ron Ramsey appropriately
discovered and investigated the tortfeasor's liability of policy in this case.
Ms. Emerson will testify as to the importance of explaining to the insured how his or
her underinsured motorist policy works and what coverage might be available to the
insured. Ms. Emerson will testify that Farmers has separate claims departments for
medical payment benefits and the underinsured motorist benefits. She will also explain
that based on Farmers, system, an adjuster evaluating an underinsured motorist claim
would not have access information provided to the medical payments department, unless
the insured provided an authorization to the claims representative handling the
underinsured motorist claim to obtain the information in the insured's medical payments
department. She will testify that an underinsured motorist claim adjuster would not work
cooperatively with a claims adjuster in the medical payment department. Ms. Emerson will
testify that Mr. Ramsey was not an adjuster in the medical payment department. She will
also explain that Mr. Ramsey had no involvement in the handling of Ms. Cedilla's claim for
medical payment benefits under her Farmers policy of insurance. She may also testify as to
the insurance industry's definition and understanding of the term "undisputed amount."
She will discuss policies, guidelines, procedures and protocols of Farmers for
handling underinsured motor vehicle claims.

She may also describe the mechanism
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Farmers 'employs for handling such claims as set out in the subject policy. She may further
explain Farmers reasons for obtaining an independent medical examination (IME). She
may testify about working cooperatively with retained defense counsel on a claim. She may
also testify about employing expert witnesses to assist in evaluation of an underinsured
motorist claim.

Ms. Emerson may testify about investigation and evaluation of new

information and/or documents submitted after an initial investigation and evaluation on a
claim.
Ms. Emerson may testify about the policy of insurance issued to Ms. Cedillo by
Farmers. She may also about the duties and obligations of the insured and the insurance
company outlined in the subject policy.
Moreover, Ms. Emerson may testify that in her opinion, Mr. Ramsey and Farmers
made timely requests for information from Plaintiff necessary to investigate and evaluate
her claim. She will testify that Farmers acted in good faith throughout its handling of
Plaintiffs claim.

In addition, she will opine that Farmers did not intentionally and/or

unreasonably delay adjustment of Plaintiffs claim and that Farmers did not intentionally
and/or unreasonably deny making any payments that were due under the subject policy.
Ms. Emerson will also testify that Plaintiffs claim was fairly debatable.
The underlying facts, data and information upon which Ms. Emerson's opinions and
testimony are based include her review of the file that has been produced to Plaintiff
through the discovery process in this matter. Ms. Emerson's opinions and findings are
based on a reasonable degree of probability as an experienced claims adjuster as well as her
education, training, skills and 26 years of experience with Farmers, including working as a
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claims representative and claims supervisor.
2.

Witness Credentials: Ms. Emerson began working at Farmers in 1989 and·

held positions in property underwriting, auto underwriting and personal lines umbrella
underwriting.

Ms. Emerson obtained a designation as a Chartered Property Casualty

Underwriter (CPCU) in 1996 and a Graduate in Claims Administration (GCA) in 1998. Ms.
Emerson began working in Farmers Personal Lines Claims Department in 1998 in Boise,
Idaho. In 1998, Ms. Emerson was an Office Claims Representative. In 1999, she became a
Field Claims Representative.
Representative.

In 2001, she was promoted to a Senior Claims

In 2002, she became a Special Claims Representative.

In 2005, Ms.

Emerson was selected as the Liability Claims Supervisor in Boise, Idaho. As of the date of
this disclosure, she is still working for Farmers as the Liability Claims Supervisor in Boise,
Idaho.
3.

Witness Testimony: Ms. Emerson has not previously testified as an expert

nor does she have any publications.
4.
D. ·

Witness Compensation: Not applicable.

Ron Ramsey CPCU, GCA
Farmers Insurance Company of Idaho
c/o Gjording Fouser, PLLC
1.

Statement of opinions, basis and reasons for opinions, and data or

information considered by Mr. Ramsey in forming his opinions: Ron Ramsey is a claim
representative with Farmers with primary knowledge concerning the handling of Plaintiffs
claim for underinsured motor vehicle coverage benefits under the subject insurance policy.
Mr. Ramsey may testify regarding standard practices for handling underinsured motor
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vehicle claims within the insurance industry. More specifically, he may testify as to the
standards in the insurance industry for claims handling procedures, including but not
limited to investigation and evaluation of claims, and standards for communicating with
insureds. He may also testify as to the insurance industry's definition and understanding
of the term "undisputed amount."

In addition, he may explain Farmers' standard policies, strategies, protocols and
procedures for handling underinsured motor vehicle claims, including but not limited to
those applicable to the National Liability Claims Department. He may also describe the
mechanism Farmers employs for handling such claims as set out in the subject policy. He
\

may further explain Farmers' reasons for obtaining an independent medical examination
(IME). Mr. Ramsey may testify about the policy of insurance issued to Ms. Cedillo by
Farmers. He may also about the duties and obligations of the insured and the insurance
company outlined in the subject policy.
Moreover, Mr. Ramsey may testify that in his opinion, Farmers made timely
requests for information from Plaintiff necessary to investigate and evaluate her claim and
that Far_mers acted in good faith throughout its handling of Plaintiffs claim. In addition,
he will opine that Farmers did not intentionally and/or unreasonably delay adjustment of
Plaintiffs claim and that Farmers did not intentionally and/or unreasonably deny making
any payments that were due under the subject Policy. Mr. Ramsey will also testify that
Plaintiffs claim was fairly debatable.
The underlying facts, data and information upon which Mr. Ramsey's opinions and
testimony are based include his review of the file that has been produced to Plaintiff
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through the discovery process in this matter. Mr. Ramsey's opinions and findings are based
on a reasonable degree of probability as an experienced claims adjuster as well his
education, training, skills and 34 years of experience with Farmers working as a claims
representative and a claims manager.
2.

Witness Credentials: At all relevant times in this case, he has been a special

general claims adjuster with National Liability Claims Department.

In addition to a

Bachelor's of Science in Business Administration from the University of Montana, Mr.
Ramsey obtained a designation as a Chartered Property Casualty Underwriter (CPCU) in
1994 and a Graduate in Claims Administration (GCA) in 1995. When he began with
Farmers in 1981, Mr. Ramsey was a Senior Claims Representative/Claims Representative.

In 1987, he became a Claims Management Trainee/Staff Claims Specialist. In 1996, he
became a Branch Claims Supervisor. In 1999, Mr. Ramsey was selected to be a Regional
Liability Claims Manager. Thereafter, he served as a Claims Operation Support Manager.
He joined the National Liability Claims Department in 2007.

3:

Witness Testimony: Mr. Ramsey has not previously testified as an expert nor

does he have any publications.
4.
E.

Witness Compensation: Not applicable.

Richard Wilson, M.D.
Boise Neurological Consultants
999 N. Curtis Rd., Ste. 506
Boise, ID 83706-2800

1.

Statement of opinions. basis and reasons for opinions. and data or

information considered by Dr. Wilson in forming his opinions:

Dr. Wilson is a board-

DEFENDANT FARMERS INSURANCE COMPANY OF IDAHO'S DISCLOSURE OF EXPERT
WITNESSES - 22
15017.246

001743

certified in psychiatry and neurology and licensed to practice in Idaho. Dr. Wilson was
retained on behalf of Farmers and has reviewed Plaintiffs medical records and conducted
two examinations of Plaintiff.

Dr. Wilson will discuss the role and obligations of an

independent medical examiner in his opinion.
The defense anticipates Dr. Wilson will testify consistent with the findings and
opinions reached from conducting two independent medical examinations (IME) of Plaintiff
and review of Plaintiffs medical records and radiological studies. A copy of Dr. Wilson's
IME report, dated April 19, 2011, is attached hereto as Exhibit E. A copy Dr. Wilson's
second IME report and records summary, dated report dated October 2, 2012 is attached
hereto as Exhibits F' and G. Farmers incorporates herein all of Dr. Wilson's opinions set
out in his two reports and records summary. All of Dr. Wilson's. opinions will be based upon
a reasonable degree of medical probability.
The underlying facts, data l;lnd information upon which Dr. Wilson's opinions and
testimony are based include his two examinations of Plaintiff, as well as his review of
Plaintiffs medical records and radiological studies as document in Dr. Wilson's reports. Dr.
'

Wilson's opinions and findings are also based on his education, training, skills and
experience as a licensed physician board certified in psychiatry and neurology.

2.

Witness Credentials: Please refer to Exhibit H attached hereto for a copy of

Dr. Wilson's qualifications.

3.

Witness Testimony: Please refer to Exhibit I attached hereto for a copy of Dr.

Wilson's testimony within the past four years.

4.

Witness Compensation: To be supplemented.
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GENERAL
Discovery in this matter is not yet complete. Therefore, Farmers has been unable to
determine what, if any, additional experts will be necessitated by the facts and
circumstances of this case. Farmers reserves the right to identify any expert necessitated
by rebuttal testimony or otherwise dictated by further discovery or other developments in
this matter, including the deposition of the parties and Plaintiffs expert witnesses.
Further, Farmers reserves the right to call at trial any and all persons whose names appear
in depositions, interrogatory answers, or other discovery, as well as any and all of Plaintiffs
treating healthcare providers identified in Plaintiffs medical records.
Further, Farmers reserves the right to call any person disclosed by Plaintiff as an
expert in this case to discuss any matter for which each expert is competent to testify,
including any matter within the scope of their expertise based upon training, education
and/or ~xperience. Farmers also reserves the right to supplement this disclosure , as
necessitated by the identification of additional expert witnesses, as required by the Idaho
Rules of Civil Procedure and in the interest of justice.
~
DATED this _!_j_ day of December, 2015.
GJORDING FOUSER, PLLC

irm
A or. eys for Defendant Farmers Insurance
Co ipany ofIdaho
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,

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this

/f ~ay of December, 2015, a true and correct

copy of the foregoing was served on the following by the manner indicated:
John L. Runft
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702

~

D
D
D

U.S. Mail
Hand-Delivery
Overnight Delivery
Facsimile - 343-3246
Email
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ROBERTA.ANDERSON
raanderson@ajhlaw.com

Professional Status: Mr. Anderson, founder and senior partner of Anderson, Julian & Hull LLP, has
developed extensive experience in all facets of insurance defense and construction law, as well as
personal injury litigation, complex commercial litigation, class action litigation, professional liability,
commercial transactions, real estate, products liability, ERISA, bad faith litigation, and appellate practice.
He has been an AV rated attorney by Martindale-Hubbell since the mid-1980s, and is licensed to practice
in Oregon and Idaho. Mr. Anderson has been recognized by his peers in Best Lawyers in America and
Mountain States Super Lawyers. He has also been selected by the Mayor of Boise to serve on the Design
Review Committee for the City of Boise and is serving his second term on the Board of Directors for the
Boise Consumer Coop.
Educational Background: Mr. Anderson graduated magna cum laude in 1973 from the University of
Utah with a Bachelor of Science degree. He obtained his Juris Doctor degree from the University of
Colorado in 1977, and is a member of the Honorary Society and Phi Kappa Phi.
Professional Affiliations: Mr. Anderson is a member of the Idaho and Oregon State Bars, and is
admitted to practice before the United States District Court for the District of Idaho; the United States
Court of Appeals, Ninth Circuit; and all courts of the States of Idaho and Oregon. He is a current member
of the American Bar Association (Tort and Insurance Practice Section), the Idaho Association of Defense
Counsel; the Defense Research Institute (Insurance, Ethics and Construction Law Committees), and the
Ada County Magistrates Selection Committee (1991). Mr. Anderson is the former Chairman of both the
Idaho State Bar/Law Foundation Ethics Committee (1990) and LO.LT.A. Committee (1993-1997), as well
as the former President of the Fourth District Bar (1991 ), and he currently serves on the Idaho State Bar
Continuing Legal Education Committee and Civil Rules Committee. In addition, Mr. Anderson served on
the original Board of Directors of Idaho Attorneys Against Hunger and Idaho Partners for Justice.
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Robert A. Anderson
ANDERSON JULIAN & HULL, LLP

PRIOR EXPERT TESTIMONY

United Heritage Property and Cas. Co. v. Farmers Alliance Mut. Ins. Co., US District Court

Docket No. 1: 10-cv-00456-S-WBS
Iversen v. North Idaho Day Surgery, LLC, Kootenai County Idaho Case No. CV-2009-5180
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DAVID A. REILLY
Claims & Coverage Expert/Insurance Consultant
445 Island Avenue #323, San Diego, CA 92101
(619) 244 2951 (Cell)
dreillysd@cox.net

r...________-::o::..ev:..:::E::.:..:R:..:..V=IE::...:.W..:-..=:O.:...F...:,Q=UA:..:.;L=Ic=-:FI::..::C::;..;A:...:...T::..:::IO::..:.N=S,__ _ _ _ _ _ _ _)
Twenty-six years of property and casualty claims experience at both the technical
and managerial levels. Diverse experience in a wide range of insurance lines such as
professional liability, homeowners and commercial property, construction,
commercial general liability, public entity, and.other casualty lines. Home Office
position has afforded opportunity to serve as decision maker on all claims regardless
of complexity or severity. Extensive coverage experience interpreting numerous
and varied property and casualty coverage forms (25+ ). Management of all bad
faith suits against Company for over fifteen years. Seventeen years of claims
managerial experience including implementation of litigation management programs,
assisting underwriters with development and editing of coverage forms and
endorsements, and implementing quality control standards and auditing claim files.
,f

CAREER EXPERIENCE

ICW Group-Insurance Company of the West
July 1991-Present

San Diego, CA

Assistant Vice President/Property Casualty Claims

April 99-Present
(Title conferred May 2000)
Responsible for all operations of Home Office Property/Casualty Claim Department.
Department has consisted of up to 45 employees administering average annual
indemnity payments of $35 million and allocated expense payments of over $20
million. Extensive experience handling and managing the following types of claims:
Commercial auto and general liability, legal malpractice, medical malpractice,
architects' and engineers' errors and omissions, insurance agents' errors and
omissions, public entity liability--including civil rights liability and errors and
omissions, employment practices liability, employers' liability, construction defect,
ocean marine, garage liability, assumed reinsurance, homeowners, commercial ,
property and difference in conditions (earthquake/flood), and environmental and
asbestos liability. In 2008 assumed interim management of Surety Bond Claims
Department, managing public works, subdivision, license, and other types of surety
claims.

•

•

•
•

Hands on technical responsibility and quality assurance for pending of up to
2500 property and casualty claims, a significant portion of which present
large exposures and complex coverage and factual issues.
Oversight of all aspects of reinsurance recognition, coordination, and
reporting, including interpretation of treaty language and reinsurance dispute
management.
Litigation management and defense counsel selection, including creation of
litigation management form and protocol.
.
Responsible for compliance with Department of Insurance Regulations,
responding to written complaints and inquires, and coordination of market
conduct exams.

\

.
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ICW Group Employment History Continued
•
•
•
•
•
•
•
•

Employee organization, training, performance evaluation, and development.
Design and Implementation of claim trainee program.
Management of suits against the Company including breach of contract and
bad faith suits arising from underlying property & casualty claims, as well as
other types of lawsuit filed directly against the Company.
Assist underwriters in development of manuscript coverage forms and review
of general coverage forms.
Settlement, coverage, and trial decisions on all claims. Have overseen trials
and arbitrations of more than 200 claims since assuming management role.
Selection, oversight & audits of third party claim administrators.
Preparation of all aspects of company's earthquake catastrophe response,
including contracting.with multiple TPA's and strategic alignment of internal
resources.
Initiation, oversight and implementation of new paperless claims software
program, 2009.

Qualified Manager-On Point Risk Solutions, Inc.

June 2011-present

Designated inaugural qualified manager of company's captive claims administration
subsidiary, On Point Risk Solutions, Inc. (On Point). On Point handles claims and
other consulting and risk management services for both internal and external clients.
Initial external contract is an earthquake claims program for another DIC carrier.
Insurance Procurement/Risk Management

August 06-present

Responsible for purchasing Company's own property and casualty insurance
protection. Oversight of internal Company claims. Insurance products purchased
Include auto and general liability, property, employment practices liability, crime
(fidelity), earthquake, workers' compensation, errors & omissions, fiduciary,
umbrella and excess. Initiated and oversaw request for proposal (RFP) process for
sel~ction of new insurance agency in 2008.
Internal Audit Department

May 05-May OB

Created first ever internal audit function for the Company. Developed charter, hired
staff, and conducted audits of various Company departments and functions. Led
Company wide internal controls assessment. Leadership of Internal Audit
Department reassigned upon assumption of Surety Claims Department.

Home Office Claim Manager

Jan 98-April 99

Managed technical and administrative functions for a unit of claim examiners
handling a wide variety of commercial insurance claims. Final coverage authority;
settlement authority of $350,000. Led project team that assessed bodily injury
evaluation software; implemented and managed litigation management software
program.
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ICW Group Employment History Continued
Nov 94-Jan 98

Claim Analyst

Handled most serious and complex liability claims including public entity liability,
errors and omissions, legal malpractice, medical malpractice, catastrophic injury,
employment liability, construction defect, and environmental. Interpretation of legal
issues in multi state environment. Emphasis on litigation management, exposure
analysis, cover.age, and negotiation.

Home Office Claims Auditor/Claim Representative

July 91-Nov 94

Conducted self insured retention and managing general agent claims audits
throughout operating territory of Western and Midwestern U.S. Developed Company
claim audit guidelines. Initial position with Company as Claim Representative
entailed adjusting commercial auto and general liability claims.

Farmers Insurance Group Carlsbad, CA
February 1989-July 1991 ,
Senior Liability Claim Representative
Investigated, evaluated and settled a full spectrum of liability claims arising from
auto, homeowners, and commercial policies.

r: :

EDUCATION & LICENSES

::

]

University of Iowa Iowa City, IA, Bachelor of Science, Political Science, 1985.
Graduated magna cum laude.
Completed Insurance 21; CPCU 1, 2, 6.
Licensed as Resident Adjuster-Qualified Manager of On Point Risk Solutions, Inc. by
California Department of Insurance, License # 2H38471.
California Earthquake Adjuster Certification, (2014-2017)
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EXPERT TESTIMONY OF DAVID REILLY IN LAST 5 YEARS
TRIALS:

I have testified as an expert witness at the following trials in the last five years:
2014:
•

David Zimmerman v Wawanesa General Insurance Company
Los Angeles County Superior Court Case #BC 502865

•

Michael Federici v Ameriprise Financial, Inc.
Los Angeles County Superior Court Case# BC502718

· •

Douglas Willard v Foremost Insurance Company
US District Court, Central District of California Case # EDCV13-262-JGB

•

Thanh Ngoc Tran v Mid Century Insurance Company
Los Angeles County (CA) Superior Court Case# BC484795

•

Shirley Theodore et al v Farmers Group Inc. et al
Alameda County (CA) Superior Court Cas~ # RG12655152

•

Probuilders Specialty Insurance Company, RRG v Valley Corp. B, et al
US District Court, Northern District of California
Case # CV10-05533-EJ D

2013:
•

John F. Rastegar v Farmers Group, Inc.
Los Angeles County (CA) Superior Court Case # BC482151

•

Gary & Karen Jordan v GEICO
Clark County, (NV) District Court Case#: A627758

I

•

Palm Springs Pump, Inc. v Peerless Insurance Company
Riverside County, (CA) Superior Court Case# INC 1109263

2012:
•

Insurance Company of the State of Pennsylvania v Old Republic General
Insurance Company, Inc.

Page 1 of 5 ·
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US District Court-Central District of California, Western Division
Case # CV11-05856
2011:
•

Arce v Farmers Insurance Group
Clark County, (NV) Case# A595221

•

MAK, LLC v Sequoia Insurance Company
Stanislaus County (CA) Case# 659447

•

Zurich American v AIU/Lexington
Alameda County (CA) Case # RG 07-360089

•

Tierney v Farmers Insurance Exchange
Washoe County (NV) Case # CV10-00003

2010:
•. Snider v Amica Mutual Insurance Company
Los Angeles (CA) County Superior Court Case # BC 406091
2009:
•

Bielen v USAA
Alameda County (CA) Superior Court Case# FG 05206318

DEPOSITIONS:
I have testified as an expert witness at deposition in the following cases in the
last four years:
2015:
•

Scottsdale Indemnity Company v Fitch Plastering, Inc. et al
Los Angeles County (CA) Superior Court Case# BC464268

•

Imperial Beach Palm, LLC v Travelers Property Casualty Company of
America
US District Court for the Southern District of California
Case #3:14-cv-00639-JLS-JLB

2014:
•

David Zimmerman v Wawanesa General Insurance Company
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Los Angeles County (CA) Superior Court Case #BC 502865
•

Michael Federici v Ameriprise Financial, Inc.
Los Angeles County (CA) Superior Court Case # BC502718

•

Mervyn Silberberg v United Services Automobile Association (USAA)
San Francisco (CA) Superior Court Case # CGC-13-530200

•

Pro Century Insurance Company v Slobodan Cuk
US District Court, Central District of California Southern Division
Case# SACV13-311 JST (JPRx)

•

Shirley Theodore et al v Farmers Group Inc. et al
Alameda County (CA) Superior Court Case# RG12655152

2013:
•

Del Webb Corp. et al v Travelers Casualty & Surety et al
Orange County (CA) Superior Court Case# 07CC01299

•

John F. Rastegar v Farm_ers Group, Inc.
Los Angeles County (CA) Superior Court Case # BC482151

•

Probuilders Specialty Insurance Company, RRG v Valley Corp. B, et al
US District Court, Northern District of California
Case # CV10-05533-EJD

•

Gary & Karen Jordan v GEICO
Clark County, (NV) District Court Case#: A627758

•

Palm Springs Pump, Inc. v Peerless Insurance Company
Riverside County, (CA) Superior Court Case # INC 1109263

•

Zeegers/Zito v lnterinsurance Exchange of the Automobile Club .
, San Diego County, CA Superior Court Case# 37-2011-00102248-CU-BCCTL

2012:
•

Travelers Property Casualty Company of America v Everest Indemnity
Insurance Company, et al
Imperial County, (CA) Superior Court
Case # ECU 06393

•

DeGuzman v State Farm General
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San Diego County, (CA) Superior Court
Case# 37-2011-00095093-CU-IC-CTL
•

Insurance Company of the State of Pennsylvania v Old Republic General
Insurance Company, Inc.
US District Court-Central District of California, Western Division
Case # CV11-05856

2011:
•

Malloian v Infinity Insurance Company
US District Court-Southern District of California
Case# 10-CV-1888-DMS (BGS)

•

Zurich American v AIU/Lexington
Alameda County (CA) Superior Court Case # RG 07-360089

•

Pyramid Technologies, Inc. v Hartford Casualty Insurance
US District Court-Central District of California Southern Division
Case# .SACV-00367 AHS (RNBX)

2010:
•

Circa de Lindo, LLC v Bel Mondo Owners Assoc, et al
San Diego (CA) Superior Court Case # 37-2998-00081706
(Deposition testimony was introduced as evidence in the binding
arbitration of this case)

•

Gentry v State Farm
US District Court-Eastern District of California (Sacramento)
Case # 2: 09-CV-00671

•

Arce v Farmers Insurance Group
Clark County, (NV) Case# A595221

•

Snider v Amica Mutual Insurance Company
Los Angeles (CA) County Superior Court Case # BC 406091

2009:
•

Ginorio v State Farm
Sacramento (CA) Superior Court Case# 07AS02619

•

Mieger v AIIC (AIG)
San Francisco (CA) Superior Court Case # C6C 466969
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2008:
•

Bielen v USAA
Alameda County (CA) Superior Court Case# FG 05206318

.
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BOISE NEUROLOG[CAL
CONSULTANTS; P.LLC.
Electromyography, Electroencephalography, Sleep
Medicine, Evoked Potentials, Chemical Denervatfon

April 19, 2011 .

George R. Lyons, M.D.
James D. Redshaw, Ph.D., M.D.
Richard W.·Wtlson, M.D.

Jeffrey A. Thomson, Esq.
Attorney at Law
Elam &Burke
P.O. Box 1539.
Boise, ID 83 70 I

RE: CEDIL
DOB:

DOI: 05-25--08
E&B File#: 2-1347
Dear Mr. ThomsOL'I.:

0

Ms. Peggy Cedillo was seen today for 11eurologic evaluation. She was accompanied to the office
hy Mr. Jon Steele. Enclosed please find a chronologic swumary of the medical records provided
through your office as well as a pain diagram produced by Petty prior to her evaluation.
Peggy is a 50-year-old lady. She wns involved in a motorcycle accident on 05-25-08. She and

Mr. Steele were ridin.g, two-up, out Warm Springs Avenue on a Honda VTX to see the overflow
water coming out of Lucky Peak Dam. Apparently, Mr. Steel, while negotiating a left-hand tum.,
collided with the concrete barrier. He was able co keep the motorcycle upright Peggy sustained
abrasions ,1n.the back bf her right hand, fingers and the right hip. Apparently, Jon also sustained
right-sided abrasions involving his right hip and flank. Peggy indicates that she was upset and
crying. They went hack to Mr. Steele's house.
The following day, sht:: was seen for evaluation at McMillan Medical Center by Natalie
Domangut!-Shi.flett, M.D., and was created for multiple abrasions on che fingers of her right hand
which were aggressively dehrided, and she was treaceJ with Norco and Keflex. She returned the
following Jay and was evaluated by Mark Tumer, M.D., for further wound cleaning.
Peggy began treannent with chiropractor David Price, D.C., cm 05-29-08 and was seen on 50
occa~ions through 12-11--08. She had been under Dr. Price's care prior to this incident. It is
Peggy's recollection that the treatment she received from Dr. Price in 2008 prior to her

(J
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Jeffrey A. Thomson, Esq.
Page two
April 19,2011

RE: CEDILLO, Peggy
motorcycle accident was for a kink in the left side of her neck. She docs not recall having haJ
any right arm numhness 6r tingling prior to her motorcycle incident. Her presenting complaints
on 05-29-08 were conscam headache and neck pain as well as pain in the right shoulder with
intcnuittcnr shooting pains and parcsthesias in the right arm. He diagnosed cervical/ thoracic
sprain/strain, right shoulder :.-prain/strain, lumhosacraVsacroiliac sprain/strain and right upper
cxcrcmit:y paresche:;ias related to rotator cuff injury and sclcrogenic referral points, ind feating TOS
as well as po:;t traumatic ccrvicogcnic cephalgia. He rcporrs thar she was almost completely
rcst>lwd from her cervical Jisk prohlcm when this injury occurred.

Peggy was referred to physiatrist James H. Bates, M.D,, and was seen for the first time on 06-06~
08. He diagnosed cervicothoracic strain, ccmtuskms, abrasion of hand, contusion of hip and
generalized inflarumation/ti.E!htncss in right scapular rl!gion. He treated her with a Me4ml
Doscpak, which she reports made her focl hyper and irricahle, hut she was able to complete the
full course. She was also treated with Lidodcrm patches and given samples ofSkcla:dn.

0

On 06-30-08, Dr. Bates injected the right levator scapula with local anesthesia ~d
cortie<isteroids. On 07-14-08, he injected triggerpoints bilaterally. On that date, his diagnoses
were cervicc>thoracic strain, contusious, spasms/myofascial components, enthcsitis of scapular
region and probable subacmmial bursitis. It is unclear as to whether the right subacromial bursa
was injected.
On 08-01-08, Dr. Bates reported that her cervicothoracic strain. and contusions were improving
hut that her spasms/myofascial components persisted as well as the cmhe1iitis of the
scapular/occipiral region and suhacromial hursitis. On 08-15,08, he indicated an exacerbation of
her ccrvicothoracic strain. Peggy does not recall what might have caused this to have occurred.
In that ti.me frame, she was using ice and a heating pad on a daily hasis. It is her recollection that
she w11s experiencing pain largely in the neck an~ right trapczlus region and that she was nnt
bothered by arm pain.

·on 08-28-08, she was experiencing pain in her neck, radiating down to the scapular region as
well as pt1in in the anccrolarcrnl portion of the right shoulder. He pcrfom1cJ corticosb.:mid
i11jl'Ctili11s in che long head of the right hiccps tendon and the right lower medial ~capular hordcr.
At the time uf her follnw-up cvaluatii.111. on 09-04-08, it was reported thnt the biceps tcndC1n
injcctitln 'had reduced pain in the antcrim shoulder region and chot she had expcrie11ccd some
improvement in the scapular area as well.

On 09-08-08, a ccrvicRI MRI exam was obtained at IMI. This was compared with a previous
sruJy lln 09-13-00 and reported as sht)wing a new disk cxtl'llSilln arising from the dorsal right
margin at C7-T1, llll!asuring npproxim.Rtdy 9x3x4 mm-rransvc!'sc x an.tcl'illr to posrcri11r x cranial

0
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April 19, 2011
RE: CEDILLO, Peggy
to caudal height. It indented the right ventral aspect of the dmal sac but did not dil'ectly abut the
cord or cause significant neural foraminal stenosis. It was reported that it could be potentially
affecting the right C8 nerve root
On 09-14-08, she was evaluated by Michael Aldennan, OMD, of Aldem1an Medical,
Acupuncture and was begun on a course of acupuncture treannents. The exact extent and
duration is unclear, as no further notes from Mr. Aldennan havt! been provided for review.

was

0

On 10-24-08, she
evaluated by neurosurgeon Kenneth Little, M.D., on referral from Dr.
Alderman, for complaints of neck pain, trapezius pain and right shoulder pain. He reported that
she initially had some right arm numbness/tingling involving the radial forearm, index and middle
fingers which had subsided. It was noted she had also been experiencing headaches. Her
neurological examination was normal. He noted she did not have classic C8 radicular symptoms
in the axil la, ulnar foreanu or 4th and 5m digits. He suggested to confirm the presence of C8
radicular symptom.s that a right C7-Tl ESI under local anesthetic would be recommended. This
procedure was perfom1ecl on 10-30-08.

On 11-24-08, Dr. Little reported that this procedure brought complete relief of pain for a few
hours and that her headaches also resolved. He recommended surgical intervention. Peggy
reports to me that this injection made the right side of her face go numb for 24 hours and that it
helped her right lateral neck and trapezius region paini eli111inati11g it for a few days. On 1125-08, an ACDF at C7-Tl was perfonned for a diagnosis of right C8 radiculopathy.
At the time of her follow-up evaluation with Dr. Little on 01-02-09, it was reported that she was
experiencing no radicular arm pain but was having paiL1 in the posterior neck and trapezius areas
as well as soreness and stiffness. It was his assessment that she was recovering from surgical pain
also from underlying mus~le tension and th(! best course for recovery would include a combination
of physical therapy, massage therapy and acupuncture,
Peggy was seen for a course of physical therapy at Hands On PT by Candace Callison, DPT, on
·

27 occasions between 01-09-09 and 04-02-09.

On 03-26-09, cervical spine x-rays for flexion and excension were obtained and showed no
motion at C7-Tl.

On 04-01-09, Dr. Little reported that she had experienced improvement of her neck pain with
resolution of pain radiating up into her face. He felt that her current symptoms likely represented
myofascial strain related to her accident. He recoinmen.ded she hold off physical therapy and that
she might benefit from acupuncture and gentle massage.

0
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RE: CEDILLO, Pcgs.,y
Cervical spine x-rays cm 09-15-09 showed stable anterior cervical fusion at C7-Tl.
No subsequent treatment records from Dr. Little are provided subsequent to 04-0 l-09, although
.Peggy believes she saw him on 09-15-09 and again on 04-19-10 when cervical spine x-rays were
also obtained. It is her recollection that she did not have a scheduled appoinnncnc but was seen
on a somewhat urgent basis because of h~r cm11plaints of continued neck pain.
On 04-26-10, Pem,,y was refem.-d by Dr. Little to physiatrist Vic Kad)•an, M.D. She was
complaining of neck pain radiating i.n.to her should~r and that over the previous 2-3 months had
noticed paresthesias in her right hand and was expcric11cing elbow pain. He dia1:,111l'>sed right
carpal runnel syndrome based upon prolonged right median-evoked sensory response and EMG
testing, although he had a negative right Phalen's maneuver and Dncl's sign.

0

On 04-27-10, Peggy was evaluated by Scot Scheffel, M.D., at the Idaho Sports Medicine Institute,
on referral from Dr. Little with complahm of right shoulder pain and intermittent right arm
numbness. He indicated that she had longst.'lnding right trapezius pain, some preceding her
surgery that lmd persisted since then. It was reported that she was doing a lot of overhead lifting
activity and hnd noticed increased pai11 in the trapezius and began havit1g right arm numbness to
her hand. This numbness was worse at night and would awaken her from her sleep. She only
had mild symptoms of numbness during the day. She felt clumsy with her right hand but had nu
specific weakness. Her trapezius pain radiated up the 1ight side of her neck to the·base of her
occiput, and she folt tension in the right side of her jaw. He diagnosed right shoulder trapezius
pain and rhomboid pain, likely secondary to scapular dyskinesis and mild internal rotation deficit
of the right shoulder, notir1g on examination 3 vertebral levels of diminished intemal rotation on
the right compared m the Ide as well as right carpal tunnel S),11dromc. He recommended. a trial of
a cock-up splint for the right wrist and recommended working with PT for scapulEtr exercises.
Peggy was seen for a11. additional course of treatment at Hands On PT with iO v~ics between 0511-10 and 06-10-10. She wa:i assessed as having an acute exacerbation of neck and scapular pain.
triggerpoincs and spRSm throughout the ccrvical/suprascapular muscle groups, right more than left,
and markedly decreased flexibility uf upper 4uadrant muscles. Ir was also noted char she had
decreased strength, especially in the right arm. By Pcggy1s description, her rrcmmcnt consisted oi
exercises, and she was released to pursue a home exercise pl'1)gram.
At the time of her follow-up appointment with Dr. Schdfcl on 08-18-10, it was reported that she
had had no relief from physical therapy and that she c()ntinucd to experience right-sided neck
pain nnd trapczius pain, much worse with heavy shoulder activicy, as well as 1,>Ti11ding and popping
nf both shlluldcrs, nm1painful, a11d Jiscomfort ctmling from her shc1uldcrs. She reported tcmpmary
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RE: CEDILLO, Peggy
relief with massage therapy and denied any numbness or paresthcsias distally. On examinntkm,
she was slightly emotion.11 when discus~ing her pain. X-rays nf the right shoulder were reported
by Dr. Scheffel as showing some ostcolysis and degenerative changes of the di.seal clavicle. He
questioned whether her pcrsistenr right shoulder and neck pain was secondary to
acrl>mioclavicular pathology and injected the AC joint, both diagnostically and therapeutically.
She repons the injection helped for a couple of ~ays. S~1e did ~oc remrn ro Dr. Schcfful, and
additional diagnostic Wllrkup, including the arthrqgram he recommended, has nm been
performed. Peggy docs not recall having had any addidunal follow-up from health care provid~rs
suhsequenc co 08-18-10.

0

Peggy reports m me that at the time of her C8 ESI on 10-30-08 most nf her pain was in the 11cck
and sh<mlder region, stating it felt like she was being pressed by a bowling bowl in that region.
She cannot recall any symptoms of right arm pain and numbness at that time. At the time of her
follow-up evaluation with Dr. Little on 11-24-08, she felt he1· symptoins were about the same, and
she states she was gcttinl? frustrated and was at the end of he.r rope. She awakened from surgery
on 11-25,08, stating she though she had "died and went to heaven." She had no headache or
shoulder pain. She then states this likely related to her anesthesia. She did experience what she
dcscdhcs as surgical pain following her ACDF which had pretty much resolved by January 2009,
bur she was scill experiencing headaches. and right-sided neck pain about the sam~ as they were
before surgery. TI1ese have continued to the present time. She assesses her current headaches as
being no better and that her neck pain is approximately 20% improved.
Review of prior treatment records .document a motor vehicle accident ou 02-01-01 in which Ms.
Ccdillo's vehicle was rear-ended. On 03-19-01, she hegan n-eatment with Chiropractor Price, at
which time she was cqn1plaining of headache pain in the temple and frontal regions-con~tant in .
nature, neck pain-slightly dominant on the right side, right shoulder pain-laterally and·
anteriorly, with numbness and tingling down the right lateral upper a.m1, cmssing into the medial
forean11 and into the 41h :md 5th digits of her right hand. She was also experiencing low back pain.
He diagnosed posttraumatic impingemenc syndrome and symptoms that could have a radicular
cmuponc11t, most probably involving sclerogcnic :;ympmms related to the righc shoulder. ?he
C<)l'ltinued on ~atmcnt with Dr. Price off and on.
On 06-20-07, she was cqmplaining of pain thac- extended into the suhl.'lCcipital rcgk;n wich
numhncss hilarcrally in the upper cxtl'emitics, dominant on the right side. Ms. Cedillo had LO
chimprnctic visits with Dr. Price from. that dace through 11-01-07 and 17 visits hctwccn 01-14-08
~md 05-15-08 for pain in the rlghr/left paraccrvicnl musculature and mid back through chc
scapula.
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RE: CEDILLO, Peggy
She had a prior cervical MRI scan on.09-13-00, folfowing an incident whc11 a car backcJ into her
car, while hacking our of a driveway. In that time fran1c, she was also complaining of neck and
right shoulder pain. Exa111ination at that time showed cemral and left paracentral disk
protrusions at C5-6 .and C6-7 witllLlUt associati:d neural exit foramlnal compmnliSe.

.

Peggy underwent M:hroscopic dcbridcml!nt of superk,r ru:1d pustcrior labral tears, archrnscopic
subacmmial-dectimprcsi;ilm, ocmmioplascy and open cxciiifon uf p<'~terior paralabral cyst of the
spinogk:noiJ notch by •i)rth~1pacdic surgL-on Thomas, Goodwi.11, M.D., 07-26-02, related tll
injurks sustained at the time ~-,f her motor vehicle accid1mt on 02-01-01.

on

Peggy has also been treated hy psychiatrist Scott Hoopes, M.D., for am..iety and depresi;ion.

0

Ms. Cedillo was asked tO discuss her current symptoms. Her most prevalent complaint is neck
pain. It is present 80% of the time. She describes it as an aching, stabbing st.'llSntion in the right
side of her neck, radiating out to the anterior trapezius ridge but does not extend co the shoulder
joint. lt is precipitated by raising her anns overhead artd jerking, jtllting activities as well as lifth1g.
She gees relief by lying down 1with an icepack across her neck or right medial scapular rci;ion
where chis pain radiates tm a regular basis. She estimates she uses a heating pad as well. She
either uses ice or heat applicatio11. to her 11.eck or posterior scapular region on the average of once
a week. She is also taking ibuprofen 600 mg, morning and afternoon, which she says cakes the
edge off of this discomfort. In addition, she has some occasional numbness involving the 2nd, 3R1
a1,d 4"' fingers of her right hand which occurs on rhc average of2,3 x a week, lasting for about
one hour. She does not identify any precipitating facrors. She wears a wrist splint at night, hut
she does not necessarily think that her symptom.'i arc more prominent ac that time but rather it is
a convenient time for her to ilnmohilize her right wrist. Except for occasional right elbow pain,
for which she uses a heating pad or local massage, she is experiet1cing no right anu discomfort.
She believes the strength in her left arm is a little better than the right hut docs noc identify any
localized right arm weakness.
Peggy also is experiencing headaches. These occur 3.4 x per week or more. They tend to occur
when she is experiencing pain in her neck and trapt.'Zius region. She describes this pain as achin.ll
md throbbing at time::;, suml!tintcs ass1lCiatcd with blurring ,,f vision which occurs an ci;rimarcd
frequency c>f twice· a week, lasting for one.half Jay. She indicates it is hard co concentrate when
shr is cxperil?ncing headaches and that she also grinds her teeth. She treats her headache with a
hca~ pad and leaning parriall\1 reclined with her L{cck and head supp1.1rted. She also utilizes
·
ihupnifen.
Peggy reports that her neck, right trnpczius and medial scapular pain arc the same now as prior w
her C7-T 1 ACDF, and she thinks tl1.1t mayhc she is comilrni11g w cxpcricncl! di!leomfott because
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RE: CEDILLO, Peggy
of ~omerhing in her right shoulder. Except for x-rays obtained by Dr. Scheffel, no additional
workup for right shoulder pathology has been undertaken. She does repon that following her
arthroscopic surgery by Dr. Goodwin, she got along great and was back to unrestricted use of her
right arm.
Her current medications include Ambien at bedtime and Pristiq 50 mg once a day.

0

Ori examination, she is a pleasant, somewhat tense lady. Blood pressure is 130/82 in the right
am1, sitting. Pulse is 82 and regular. The optic fundi are within 11otmal limits. Range of neck
motion is as follows: Flexion-50°, extension 50°, latel"'al romti.011 CTeft/righr) 70°/60°. Cervical
ti.1raminal compression maneuvers are negative. Range of shoulder, clhC1w, wrist and finger
motfon are full and painless. There is no localized should~r tenderness or crepitation. TI1ere is
only very mild tcndemess to palpation in the right mid lateral cervical paraspinal region. No
involuntary muscle spasm is detected in the cervical, trapezius or n\edial scapular musculature.
Light touch and perception are intact in the arms and legs. Vibratory sensation is normal in the
hands and feet bilaterally. Tinel's sign and Phalen's maneuver are negative bilacerally. Motor
strength in the arms and legs is excellent Alternate motion race in the hands and feet is nonnal.
Upper arms Oeft/righc) measure 25cm/25cm. Maximum forearm circumference is 22cm/22.5cm.
She is right hand dominam. The biceps, triceps, brachioradialis, patella and Achilles reflexes are ·
brisk and ~-ymmetrical. The plantar responses are flexor. Her station and gait are normal,
including heel, toe and tandem walking. The Romberg test is negative.
Treatment records indicate that Ms. Cedillo sustained abrasions to the right hand, right shoulder
strain and cervical and thoracic muscle strains at the time of her motorcycle accident of05-25-08.
It is more likely than not chat the right C7-Tl intcivertebral disk herniation for which or: Little
perfom\ed ;m ACDF for right CS radiculopathy was a preexisting condition, although possibly
aggravated· as a result of ch~ motorcycle incident. ·
·

Following her rear-end motor vehicle accident in 2001, she experienced neck, right shoulder and
radicular amt pain and parcsthesias i11 a distribution highly suggestive of CB nerve root irritation
likely secondary to her suhscqucl'ltly diagi~osed righr C7-Tl intcrvertehral disc herniation. She
was contil.1uing tl1 he treated for neck pain by Dr. Price in 2008 as late as 10 days prit)r to the
motorcycle accident.

It is of note that in spite ci her complaints of mild right ann paresthesias Dr. Little did 110t
document a focal neurnlogic deflcit and rhat following successful CB,Tl fusion she has co1'l.tinued
m experience headaches, right-sided r1eck and trapczius muscle pain, essentially uncha11gl!d from
ber preoperative status and is also experiencing riijht hand parcsthesias. If her right C7,Tl
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RE: CEDILLO, Peggy
intervertebral disk extrusions were the result of injuries sustained 01105~25-08, her righMided
neck and scapulothoracic pain as well as her right hand paresthesias should have resolved,
following successful C8 nerve root decompression and fusion.
I agree with Dr. Little that her persistent symptoms are on a myofuscial basis. She is currently
experiencing fairly typical occipital and bifrontal muscle contraction headaches and tension
myalgias involving the right paracervical and scapulothoracic musculature. At this point in time,
they are primarily a reflection of intercurrent life stresses.

I would apportion the necessity of her C7-Tl ACDF as being 50% related to her motorcycle
accident ofOS-25-08 and 50% related to preexisting cervical spine disease.
Please let me know if I can be of additional assistance to you regarding Ms. Cedillo.

Cordially,

0

~

Rich9iTd W. Wilson, M.D.
RWW/ec 04-21
Enck
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George R. Lyons, M.D.

James D. Redshaw, Ph.D., M.D.

October 2. 2012

Richard W. Wilson, M.D.

Jeffrey A. Thompson, Esq.
Elam and Burke
P.O. Box. 1539
Boise, ID 83701
RE:
DOB:
Case:
E&B File No.:

PEGGY CEDILLO-STEELE
urance
2-1347

Dear Mr. Thompson:

0

Ms. Peggy Cedillo-Steele was seen today for neurologic evaluation. She was accompanied iI1
the office by her husband and attorney John Steele. Ms. Cedillo-Steele was initially seen for
neurologic consultation on April 19. 2011, in reference to iqjuries sustained at the time of her
motorcycle accident on May 25, 2008. On that day she was the passenger on a Honda VTX witb
Mr. Steele. He failed to negotiate a sweeping left-hand turn on Warm Springs Avenue just
below tbe Warm Springs Mesa subdivision. This resulted in side-swiping the concrete barrier.
He was able to keep the 1notorcycle upright. Peggy sustained abrasions on the back of her right
hand and fingers and the right hip.
TI1e details of her workup and trea1ment on that date through April 19, 2011, are summarized in
tl1e consultation report of that date.

Following this incident Peggy underwent a C8·Tl ACDF by neuros1,1rgeon Kenneth Little, MD.
He noted that her symptoms neck and right arm paresthesias did not necessarily conform to a:
CS nerve root distribution as might be expected based upon the intexvertebral disk abnormality at
that level. Postoperatively and at the time of her April· t 9, 2011; consultation, she was
continuing to experience headaches, right-sided neck pain and trapezius muscle pain, essentially
unchanged from her preoperative status and also was experiencing right hand paresthesias.

of

Dr. Little and I were in agreement at that point in time that her persistent symptoms were likely

on a. myofascial basis. I believe that she was experiencing fairly typical occipital and bifrontal
muscle contraction headaches and tension myalgias involving the right paracervical and
scapulothoracic muscle. There was no solid anatomic explanation for her right ann paresthesias.
nis of note that her preoperative symptoms were on the basis of the documented C8-Tl
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RE: PEGGY CEDILLO..STEELE
intervertebral disk herniation that following successful surgery with excellent CS nerve
decompression these symptoms would have been expected to markedly improve if not totally
resolve between the date of her surgery November 24, 2008, and April 19, 2011.
At the time of her initial neurologic evaluation April 19, 2011, Peggy's primary complaint was
that of right-sided neck pain present 80% of the time, described as radiating into the anterior
trapezius region. It did not ~xtend to the shoulder joint. In addition she was experiencing some
occasional numbness involving the second, third and fourth fingers of her right hand. Except for
occasional 1ight elbow pain she was experiencing no right arm pain. She did not identify any
localized right arm weakness. She oharacterized her neck, right trapezius and medial scapular
pain at that time as the same as prior to her C7-Tl ACDF and thought that she might be
continuing to experience discomfort because of something in her right shoulder. Her
examination at that time showed essentially normal range of cervical spine motion considering
her one-level fusion procedure and she had full and painless range of right shoulder motion
without localized tenderness or crepitation.

0

At the time of her evaluatioµ by Dr. Scott Scheffel on April 27, 2010, it was noted that she had
experienced longstanding right trapezius pain, which proceeded her cervical fusion on November
24, 2008, and had increased in conjunction with her increased workout program over the
previous several months and that she is also experiencing some right arm numbness into the
hand.

On September 20, 2011, Dr.Scheffel obtained a history that Peggy was experiencing continued
"deep ache" in the shoulder sometimes related to, motion but not necessarily. There was also
some radiation down her right arm into the dorsal foreannan and the dorsum of her hand. She
also felt that she had some ''weakness" when wmi:dng on triceps lifting at the gym. He felt she
was continuing to experience some carpal tunnel symptoms.
On October 3, 2011, a right shoulder MRA was obtained showing a nondisplaced superior labral
tear extending into the right upper aspect of the anterior labrum. There was mild tendinosis
involving the supraspinatus tendon without disruption. On October 11, 2011, Dr. Scheffel
performed an U/S guided injection of the glenohumeral joint in the right shoulder,, which on
November 4, 2011. he reported as having produced 50% improvement but there is concem about
neurological pain. Consequently he recommended a C6 nerve root block, which. by his
accounting gave her almost immediate resolution of her headache pain, which lasted for four to

five hours.
On January 23, 2012, Peggy was reevaluated Kenneth Little, MD, who performed a C7·Tl
ACDF on November 24, 2008. It is unclear as to when his most recent followup had occurred
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RE: PEGGY CEDILLO-STEELE
prior to that date. He reported. that she had a two year-year history of progressively worsening
C6 radicular symptoms. This history he obtained from Ms. Cedillo-Steele,, is not substantiated

by her report of symptoms on April 19, 20H.

·

On February 15, 2012, Dr. Little performed a CS-6 ACD;F for what was described as
progressively worsemng C6 radi.cular symptoms characterized as severe neck and ra.dicular arm
pain.

Ms. Cedillo-Steele was evaluated by orthopaedic surgeon Thomas Goodwin, MD, on
November 30, 2011. He had previously treated her for a superior labral tear nine years earlier.
He saw her again on May 7, 2012, and noted she was continuing to experience increasing pain in
the right shoulder. On May 22, 20'12, he perfonned arthroscopic right shoulder surgery with
debridement of rotator cuff and labral tears, chondromalacia and bursa! adhesions and also
performed a biceps tendon tenodesis.

0

At the time of her followup with Dr. Goodwin on June 25, 2012, it was noted that her shoulder
was painful, she had some trapezius pain that was radiating up to the occiput causing her to·
experience headache.
At the time of her followup with Dr. Goodwin on September 9, 2012, she was experiencing qaite
a bit of parascapular and lateral cervical pain but was able to elevate and abduct the right arm to
110•. She was consulting with Dr. Little regarding her residual neck pain and headaches.
Peggy reports to me that she has recently been referred by Dr. Little to physiatrist Robert
Friedman, MD, for pain management.
Ms, Cedillo-Steele began treatment with Kevin Saul, MPT; on July 13, 2012, and was seen on 22
occasions through September 19, 2012. She is still receiving treatment although more recent
records have not been provided for review. On September 19, 2012, he described her as having
decreased neuro mobility of her right arm and stated that she had symptoms consistent with
thoracic outlet syndrome. Ms. Steele is currently focused on this diagnosis as the explanation for
her persistent symptoms.
·

Peggy was asked to discuss her current symptoms. She describes the headaches occurring three
times a week. They are right-sided beginning in the occiput and spreading to the frontal region
as well as her cheek and jaw. They are throbbing and achy in character. Her headaches are
precipitated by utilizing her arms during activities of daily lMng such as house work. She
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RE: PEGGY CEDILLO-STEELE
indicates that with these headaches she has difficulty concenttating. She treats them using ice
packs and/or heating pad. Last week she began treatment with Norco, which results in 60%
improvement within one hour. She is somewhat vague as to how long her headaches last stating

it may ~e up to four qays.

·

I

Ms. Cedillo-Steele also complains of neck pain. She describes it as being continuous in the right
lateral neck region. She also points to the occipital in~ertion of the posteqor cervical muscles. _
Her neck pain is present 80% of the time. It is a dull. aching pain. It is precipitated by activity
similar to her headaches. She thinks her neck pain might be 20% improved as compared to
before her recent CS-6 ACDF. She takes Norco and uses ice packs and heating pads on the
average of 4 to 5 days a week more frequently on the weekend She cannot specify whether her
neck pain is improved significantly since her recent surgery.

0

Peggy is also he.,1ing right shoulder pain. She points to the trapezius ridge and right lateral neck
region as her anatomic distribution of ..shoulder pain." She indicates she has numbness in the
right side of her ne<:k up to the ear which has been present ever since the regional block utilized
for her recent right shoulder surgery. She indicates that this pain occurs on the average of four
days a week, usually all day long and describes it as feeling like an elephant is sitting on her
tight ·side. She feels that her range of right shoulder motion is not as yet full but is "pretty darn
good" She does not describe any localized right shoulder joint pain. She does describe pain in
the right biceps region precipitated by lifting and carrying objects in her right arm. Currently she
is experiencing no other right arm symptoms. She believes she might have had some right arm
pain before her neck and shoulder surgery. Currently she is not utilizing a wrist splint. She has
some intermittent right hand numbness but cannot localize it specifically.
On examination she is a pleasant lady in no apparent distress. She is somewhat less cooperative
in revealing details as relate to her current history and symp1:oms today as compared to April 19.
2011. Blood pressure 120/80 in the right ann sitting. Pulse is 84 and regular. The optic fundi
are within normal limits. There is a well healed surgical scar from her CS-6 ACDF. Range of
neck motion is as follows: Flexion is ·ss·, extension 45", rotation left/right 45°/SS", lateral
flexion 30"/30". Cervical foramilla.l compression maneuvers are negative. She experiences a
pulling sensation in the right lateral neck muscles with rotation/extension to the left. There is
tenderness to palpation over the right trapezius ridge and lateral cetvical musculature. She has a
mild hypesthesia involving the right lateral neck from the base extending to the posterior
auricular region but does not involve the pinna of the ear. Range of shoulder motion is flexion
left/right 170"/170", abduction 180"/180", internal rotation 90"/65". external rotation 90"/90".
Extension and internal rotation is to T3 on the left, T6 on the right. Adson maneuver is negative
bilaterally. Tine! sign and Phalen maneuver are negative at the wrist bilaterally. Sensory testing
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Jeffrey A. Thompson, Esq.
October 2, 2012

Page five
RE: PEGGY CEDILLO-STEELE
in the anns is intact to light touch. There is a two-point discrimination threshold of 3.5 mm in

the fingertips of both hands. Light touch and joint positioning is intact in the lower extremities.
Dorsalis pedis and poste1i.or tibial pulses ere nonnal bilaterally. Muscle strength in the arms and
legs is normal. External rotation of the right shoulder against resistance is not painful. Upper
arms measure 25 cm/25.5 cm. Maximum forearm circumference is 22 cm/22 em. The biceps,
triceps, brachioradialis, patellar and Achilles reflexes are brisk and symmetrical. TI1e plantar
responses are flexor. His station, gait and balance are normal including heel, toe and tandem
wnlking. She can squat and rise without difficulty.

Ms. Cedillo-Steele's current neurologic presentation is remarkably similar to April 19, 2011.
She is experiencing right-sided muscle contraction headaches and neck pain which is primarily
myofascial in nature as well. What she describes as "shoulder pain" actually does not involve
the shoulder joint per se but rather the superior scapulothoracic muscles including the trapezius
most prominently. She is currently experiencing no symptoms to suggest . a cervical'
radiculopathy or myelopathy.
·

0

.

Peggy has exceilent range of right shoulder motion with very little in the way of joint
symptomatology. She is still experiencing some vague right hand paresthesias, which may be a
reflexion of previously diagnosed and as yet untreated carpal tunnel syndrome.
The progressive right C6 radiculopathy referred to by Dr. Little in his office note of January 23,

2012, likely occurred subsequent to April 19, 2011. as at that time she was having no symptoms
to suggest a right C6 radiculopathy. One could only speculate that some intervening event may
have precipitated her subsequent radicular right arm pain and paresthesias.

Ms. Cedillo-Steele has on sequential cervical MRI examinations obtained from 2002 to 2011
evidence of CS--6 spondylosis with progressive degenerative changes producing foraminal
narrowing. Given the nature of her initial motorcycle accident of May 25, 200&~ it is unlikely
that this incident caused a C7-Tl intervertebral disk herniation as well as the aggravation of her
preexisting CS-6 degenerative spondylosis. Ms. Cedillo-Steele is clearly amplifying her current
symptoms for secondary gain.
Please let me know ifI can be of additional assistance regarding Ms. Cedillo-Steele.

-~
Cordialln1
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M'defne, HirmedPaten&ls. ChemfcatDa1u1Aallon

GsmgeR,,cyans,M.I>.

JameaD.~Ph.D.. M.D.
BfchardW.Wllson,MJ).

Jcfftcy A. '1bomsa11, Esq.
Bltm.&Burb
P.O.Box1S39
Sahe. Idaho 83701
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IMH SCHBDU.l'..B: ~ 2 . 2012. 9:00 a.m.. 'Bfchard. W, Willm~_M.I>,,
SUMMARY OF .ADDlTJONAL MDICAL Jtll'.COBDS

'PBlQBRBCQRD8!

0

21ll7 8-.90-07:Dm:iu Wey.hdah.M.D,. OJIO.Bofse•.Endedffflli.ODSmFwlB.F.. a=fn&
llOU!ISC!Dr. ~ Xansx/Anmlm. Saw Dr. CJ baDlfwdtiDg) on~(? lwldwming} •
also ~shebllllADD.lJalimonorecently. l)e;shosSTD ~ tl/iB.F,'s fniiddify.
1f'l"S7l'1SISAmcldy,~attm:lluQrx OJ.J1imi$... amtimia w1 C"llllSu. sm SlfflniDg.
UJ..10-07: Dr. W~& Xana: .Sma-. hfdpm.lW}, Na;.uihien lOmg.hw, 130,
Nlt
ZOOI. 2-IJ.QB: Dr. Wcyhrich. Rx Xsn1llc fi20 md ~120..
J-14-081 Di:. W'eylo:mb. Rx Xanax. fl() altd Ambl=n l¥'ZIJ.
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CURRICULUM VITAE
RICHARD WD,LIAMWILSON,MJ>,

PERSONAL INFORMA.T[ON

DATE OFBlllTB:

September 16, 1943

PLACE OF' BlllTR:

BmmMl1e, New York

U.S.
PllOFESSrONAL ADDRESS AND
. 'l'ELRBONE

Boice Neurological Comu'llanll
999 N. OUtis Road, Sufto S06
Boise, Idaho 83706-1800
(208)367-2800

Amiliary ~acull:y. DepartmmltofMedicinc: (Neutotogy)
Uniwllfl:y ofWuhingtim

Auiliuy Faculty (NcUloloay)
Bofie Vetmns' Admfnlslntion Medical Ccnrcr

EDUCA'DON
1961-1965

Ohlo Wesl5yan UJ!fflrlity, Dclawate. Ohio, A.B. 1965

1965-199

ComeD Univmity MecJfcal CoUnge, M.D. 1969

1969-1970

StraigbtMcdk:11 lntemlhip
Unl.vexaity of Virginia Hospital
CladoUesvillo, Virginia

1970-1!171

Amllant Resident, Medicine
Univmit,yofVupua Hosp!lal
ClwtoUmi1le, V"argfnia

1971-1973

Alsimnt Resident, Neurology
Univmity ofViJglnla Hospltnl
Omlotteaville, Vhginia

1973-1974

QiefResfdent, Neurology
UJliversfty ofVqlnla Hasplta1
ClmJotteaviUo, Vqiaia

1976.1977

Fellow, Neuromuscular Physiology and elecll'O'lllyography
Mayo Clinic and Foundalion
Roc!hcster, Minnesota

EXHIBIT
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QaniculumViiao
Richard W. Wil!on, M.D.
Pap2

RONORS/.i\WARDS .

Willlmn Mecklenburg Polk Award for Research. 1969
Cammi Univtnity Medical ColJegc

BOABDCER.TIFICA'ltONS

1!>76
1989

American Board ofPaycbiatJy and ?:Jcurology
Amedcm B o a r d . o f ~ Mcdiclno (Ciatter Mcmbor)

MEDICALLICENSBRE
Idaho
MILITARY SERVICE
1974-1976

Chief; Adult & Pediatric Nc:molop:Sffl'ict.&
µDfmd Staa Afr Fon:e. Regfonal. Hospillll
Shepperd APB, Tew
~

1974-1976

Dileccor,~Labomory

United States.Air FORe Regional Hmpifa1
SboppardAPB. Tms
~

PROBESSIONAL POSITIONS AND APl'OINTMENTS
1974--1976

Camultant, Nemolo&Y

~ ad Wichita Fl;lla GcnmIHospitals

Wichita Falla, toxas·
1974--1976

1977-1978

CoDIUltmtiD Neuroloay IDd El.ccuomc:ephalgraphy
Wicllila Falla State Hospital
Wicbita Falls, Texas

Anoclate Cousu1tmtt in Neurology alld Blecttomy~
Mayo Clink:
Rochester, Minnesota

1978-

Private Practice

Boue,Idaho ·
1980-)991

Dfmctor, Soutlmn Idaho Muscular Dystmpby Clinic

1984-

Medical Director, Amedcan Parkinson's Disease Auoclation
lnfcmnation and Rllferral Canter of Idaho
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QmiculumVitae

Richard W. Wilson, MD.
Pagel
PJlOFESSIONALPOSmoNS AND APPOINTMENTS(CONT)

1989-1992

Boud of Director;, Treasure Valley Chapter
AJzlieimcrl>iseaseSociety

1989-199

Medical Advisor Board
Huqabreys Diabetes Ccnlor
Boise. Idaho

INSTlTllT[ONAL APPOINTMENTS

1981-1982

Sec;tetaly, Medical Slaff
IdahoBlb llehabiitadon Ho,pital
Boise, Idaho

1982-1983

Preaiden1J.cllect. Modil:al Staff
ldahoBlbRel!aDili1atfon~
Bo-,lda&o.

1983-1984

Prestdeut, Medicll Staff
Idaho Elb Bdiabiliration Hospital
Boise, ldlho

1984-1986

Secmtuy-TRUUrer, Madioll Staff
SamtAlpbonmsRegkmalMcdfcalQnleiBaise, Idaho

1987-1989

Cbeuman, Dcputmentof'Ncurologymd NcurolllliCtY
Saint Alphomus Regional Medical amter
Saint Lub~& Ri,giona] Medical CenM
.Boi,e, Idalia

1993-1996

Board Member Idaho Neurological Instilulc

CUJIRENT MEDICAL SIAFF APPOINT.MENTS
Saint Alphoosus Regfunal Medical Cemer, Boiae, Idaho

Slhlt Lub'a .Regional Medical Center, Boise, Idaho
Veterans' Administration Medical Cen!er, Boise, Idaho
Idaho Blks Rehabilitation Hmplflll. Boise, Idaho
lntermoumain Hospha"I ofBoi.e, Boke,Jcbho
PROFESSIONAL ORGANIZA1TOJ\i'S

Idaho Medical Association

Ada County Medical Society
American Ac:adeq, ofNeurology
Ammiean Association of '3lectromyopaphy and Electmdiagnosis
Northwest Society of Neurology and Psychiatry
Mayo Alumni Association
·
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Curriculum Vitae
RfcbmlW, WiliOD,M.D.
Page4
PROFESSIONALORGANIZA.'nONS (CON'T)

Idaho Naimlop:al Sociaty• Pre&icknt 1992-199S

Move:mentDisorder SocietY
Amerlcan College of PhyslcllllB
Wmem EBO Socioty
CLINICAL PRACTICE. INTEUST

Clinical Neurolo&Y widi special iDterelt in NeuIOJll1SClllar Disease and E!cctromyognphy
Resident Teaching
Neurology
Movement Di!ordm
INTRAMIJRAL PBESENTATIONS

Multiple pcaeuratkma om- tlloycus to Nmsiq S1aff
SaintAlphomualegiosla) Medical Center ml Idalio familyPnclico Residency Program

NEtJROLOGYTEACBING
FamilyPnetia, lwidencymonthlyCBadiinglectules

lNVlTED LBC11JRB8

03/14/92

State Farm lnsurmce NotthwcatRegion Legal 1icuds Seminar, ~ Waahfngtm
"Diqnolticimagiaa"

OS/OS/93

Idaho Sureties Olgmizalioll, Boise, Idaho
"hltPoHoSyndrm:n8"

OS/07193

l'dlho AcademyofFamlly Physiciam
"Diaano,fs & Trealmfmt ofPer.iphml Neuropuhies"

OS/29194

Jdaho Tndumial Cmnmfsslon, Boiae, Idaho
Fmum on Workman's Cmq,mmlion
"BvaluatioJ!s of Pem:ianent (mpalrment"

01/15194

17* Annual Winter Canli:rence - McCal~ Idaho
Update Ju lnlemal Medicine

Univenky ofWashinp,n School ofMedlciuc
~·Common Peripheral Neuropalhies

02/23194

American Putimon Disease Auoclltion
Idaho Middle Slllke Chapter

"Advanees il1Parfdnscm's.Dlseae Researcb In the Decade of the Brain"
1994

Fibmmyatgia Support Oroup ofldalio
Neumloglc EvaluationofMuscte Pain"

001785
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Cmriculmn Vitae

Richard W. Wilson, M.D.
Page5

04/3195
INVITED LECTURES (CONT)
04/03/95

Alzheimer Disease &Rclmd Diseases Support Group
"Recent Advances mlhe Tn:atmcmt or Alzleimer's Disease"

06/lS/95

Annual Idaho Ncurologicallmtitldc Sympollmn
"Repetitive Work lnjurlea of the Upper Ememify"

0111ims

Ada Coanty EmeJgemy Medical Semcea
"Neunllagic Bmtraonciea" l!ldHemonhlgic 111d Iscbanic: ~kes"

03/08/96

Idaho Slato Bar
Worker's CompcusatlonSeminar, McCall, Idaho
"An Ovemew olNelll'Ologio Testfna in Neck Pain, Cmpal 1\nmel Syndrome and Low
Sack Pain"

0i/16/91

CouucilonEducation inManagcmont
Worm'I Compensation Updata 1997
'1Iudel81andmg Cmlll1ative Trauma Dilorders and the Pitfalls ofDiaposls and

a.a

Treatmmit"
02/Tl/98

Idaho Trfa1 l.awyerl Alloclathm
PmclDiscuaioo,Boiso,ldabo
"Bow tn Impmva Phymm'Attamcy Interaction''

03/10/00

Idaho Stare Bar
Worm's Compaatiiln Semillar, Sun Vallo,, Idaho
"Ncmrologic Exam"

02/22/03

Idaho Trial Lawyers Aaociation
McckTdal

04/05/04

l.og Cabin Literacy Center, Boise, Idaho
"An Evcmfng With Olivar Sacb'' • Book Reviawand Discussion
The MmWho Mjstgok Hjs W'tfe for I Hat

Bm~OGRAPHY

•

Wilson, R.W.. Ward, M.D., Johns, T.R., "Bffect of Prcdnisone on Neuromuscular Transmission (Abstract)"
NeuralOIJI 24:378, 1974
Wilson, R.W., Sohns, T.R., Joseph, B.S., Pelton, B.W., "f.ate Thymomaand A1teml [nmnmity in
Myutbenia Oravis (Abstract)"
.
Third .lntmuldonal Ccmgreu on Muscle Disease, NewCastle-Upoa•Tyne, September 1974
Wllron, R,W,. Ward, M.J>,.1ohas, T.'R., ''Corticosteroid&: ADirect Effect at the Neuromuscular 11111CtiOJL
NIIUl'Ology24:1091-95, 1975
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Curriculum Vitae ·
Ricbud W. Wilson, M.D.
Page6

BIBLIOGRAPHY (CON"l')
Houff; S.A., Bunon. R.C., Wilson. R.W., etal,, "Haman 10 Human Tnmmission of Rabies V-mm by
Comeal Tramplantati~'
.
.
N£1M300:603.1979

•Presented at the AmmicaDAClden\Y ofNeurotogymecting, April 26, 1994
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JOHN L. RUNFT (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFT & STEELE LAW OFFICES, PLLC

DEC 2 4 2015
CHRISTOPHER D. RICH, Clerk
By SANTIAGO BARRIOS

1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: j steele(a),runftsteele.com

DEPUTY

Attorneys for Peggy Cedillo

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO,
Plaintiff,
vs.

FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

)
)
) CASE NO. CV OC 1308697
)

)
)
)
)
)
)
)

AMENDED DECLARATION OF JON M.
STEELE IN SUPPORT OF
PLAINTIFF'S MOTION FOR LEAVE
TO AMEND COMPLAINT TO ADD
CLAIMS FOR PUNITIVE DAMAGES
AND NEGLIGENT ADJUSTMENT OF
UIMCLAIM

COMES NOW, Jon M. Steele, being over the age of eighteen years and competent to
~

make this Declaration upon his own personal knowledge, states as follows:
,....,

1.

That I am an attorney in good standing with the Idaho State Bar and
counsel for Plaintiff in the above matter.

2.

That I make this Declaration in Support of Plaintiff's Motion for Leave to

Amend Complaint to Add Claims for Punitive Damages and Negligent
Adjustment of UIM Claim, which was filed on November 18, 2015, and
scheduled to be heard on January 7, 2016.
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3.

That on November 8, 2015, I filed my Declaration in Support of
Plaintiff's Motion for Leave to Amend Complaint to Add Claims for
Punitive Damages and Negligent Adjustment of UIM Claim.

4.

That on November 30, 2015, this Court filed its Memorandum Decision
and Order Granting Summary Judgment on Count III.

5.

That attached as Exhibit A is a true and correct copy of Cedillo' s proposed
Second Amended Complaint, which has deleted Count III.

I declare under penalty of perjury pursuant to the law of the State of Idaho that the
foregoing is true and correct.

DATED this

1~~ay of December 2015.
RUNFT & STEELE LAW OFFICES, PLLC

By:'

/

Afl

II </JU!!L

7 T-E~E~L~E-i,IIC-------=-=-Jo-~-rfts_,_.

Attomey for Plaintiff
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CERTIFICATE OF SERVICE

lLfl\,,

The undersigned hereby certifies that on this
day of December 2015, a true and
correct copy of the foregoing AMENDED DEC~ARATION OF JON M. STEELE IN
SUPPORT OF PLAINTIFF'S MOTION FOR LEAVE TO AMEND COMPLAINT TO
ADD CLAIMS FOR PUNITIVE DAMAGES AND NEGLIGENT ADJUSTMENT OF UIM
CLAIM was served upon opposing counsel as follows:
Jack Gj ording
Julianne Hall
Gjording & Fouser, PLLC
121 N. 9th St., Suite 600
POBox2837
Boise, ID 83701
Attorney for Farmers Insurance Company
Ofldaho

I

Via Facsimile
Via Personal Delivery
Via U.S. Mail
Via E-mail

RUNFT & STEELE LAW OFFICES, PLLC

By:J~!Jf!tt
Attorney for Plaintiff

r,
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JOHN L. RUNFT (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFT & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: JSteele@runftsteele.com
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO, an individual,
Plaintiffs,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,

)
)
)
)
)
)
)
)
)
)

CASE NO. CV OC 1308697

SECOND AMENDED COMPLAINT

Defendants.

COMES NOW the above named Plaintiff, by and through her attorneys of record, Runft
& Steele Law Offices, PLLC, and for causes of action against Defendant, complains and alleges
as follows:
PARTIES

1.

& JURISDICTION

Plaintiff Peggy Cedillo (hereafter "Cedillo") at all times relevant to this action

was and is a resident of Ada County, Idaho.
2.

Farmers Insurance Company of Idaho (hereafter "Farmers"), was and is an

insurance company authorized to do and actually doing business in Idaho.
3.

The Court has jurisdiction over this case because Farmers contracted to insure a

person located within the state ofldaho or was otherwise doing business in the state ofldaho.
SECOND iAMENDED COMPLAINT, P. 1
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4.

.

The amount at issue exceeds $10,000, the jurisdictional minimums for this court.

NATURE OF THE CASE

5.

Farmers insured Cedillo for damages caused by an Underinsured Motorist

(hereafter "UIM Contract").
6.

As a result of arbitration, Cedillo was awarded damages.

7.

This Court confirmed the Arbitrator's Final Award of damages due Cedillo.

8.

This Court awarded Cedillo attorney fees pursuant to Idaho Code §41-1389 as a

result of the arbitration of Cedillo' s UIM claim.
9.

The Idaho Supreme Court affirmed this Court's confirmation of arbitration and

this Court's award of attorney fees to Cedillo.
10.

Cedillo now seeks to recover damages that are the result of Farmers' negligent

adjustment of her UIM claim.
11.

Cedillo now seeks to recover damages that are the result of Farmers' bad faith.
,-it.

12.

Cedillo now seeks to recover punitive damages that are the result of Farmers'

oppressive, malicious, and outrageous conduct.
13.

Cedillo also seeks an award of attorney fees and costs incurred in bringing this

action.
FACTS

1.

On or about June 5, 2009, Cedillo made a claim for damages under the UIM

Contract.
2.

Pursuant .to the UIM Contract, the parties agreed to arbitrate Cedillo' s legal

entitlement to recovery and the amount of damages due her.

SECOND AMENDED COMPLAINT, P. 2

001794

3.

On January 16, 2013, the Arbitrator entered Arbitrator's Decision and Interim

Award (Exhibit A, attached), which awarded Cedillo $406,700.12 as a gross award.
4. On April 29, 2013, the Arbitrator entered Arbitrator's Final Award (Exhibit B
attached) awarding Cedillo $203,468.41, consisting of the Adjusted Interim Award of
$100,332.95 plus accrued prejudgment interest of $103,135.46 as a net award.
5. On July 24, 2013, the Arbitrator entered his Amended Final Award (Exhibit C
attached) awarding Cedillo $101,947.96.
6. The arbitration of Cedillo's UIM claim, this Court's confirmation of that arbitration,
and the Idaho Supreme Court's affirmation of this Court's decisions are a matter of resjudicata,
claim preclusion, and / or estoppel that Farmers breached its UIM Contract.
7. Farmers, through its agents and/or employees, in investigating, evaluating, and
adjusting Cedillo' s UIM claim for benefits under the UIM Contract, intentionally and
unreasonably denied or delayed adjustment of her claim and the payment of all benefits due
under the UIM Contract by engaging in unfair and unreasonable behavior, including, but not
limited to:
a. Farmers' bad faith conduct constituted an extreme departure from norms of the
insurance industry.
b. Farmers, in bad faith, unreasonably and intentionally delayed payment of
Cedillo' s claim.
c. Farmers, in bad faith, repeatedly put its own financial interest ahead of the interest
of its insured, Cedillo.
d. Farmers, in bad faith, repeatedly challenged everything Cedillo did, everything
her counsel did and everything the District Court did.

SECOND AMENDED COMPLAINT, P. 3
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e. Farmers' investigation was slow and sloppy by any measure of industry standards.
f.

Even though Farmers was advised by its attorney that Cedillo's Proof of Loss on
July 28, 2009, was valid, Farmers, in bad faith, fought this ruling in every
imaginable forum and lost each and every time.

g. Farmers, in bad faith, did not perform an adequate or timely investigation or
evaluation of Cedillo's claim.
h. Farmers, in bad faith, consistently undervalued Cedillo's claim and put up
excuses throughout arbitration.
1.

Farmers, in bad faith, had no interest in being fair to Cedillo.

J.

Farmers, in bad faith, deviated substantially from industry norms in failing to
gather information necessary to evaluate Cedillo's claim.

k. Farmers' overall behavior in nitpicking every· ruling was an extreme deviation
from industry standards.

1. Farmers' behavior was the result of malice and constituted outrageous conduct.
m. Farmers' bad faith conduct in placing Cedillo's health insurer on a settlement
check was unconscionable.
n. Farmers' bad faith conduct in placing Cedillo's health insurer on a settlement
check is another example of Farmers' placing its Q...wn interest ahead of Cedillo's.
o. Farmers' self-serving actions were malicious.
p. Farmers, in bad faith, hired medical "experts" to rebut the conclusions of
Cedillo' s treating physicians rather than asking its hired medical "experts" for an
objective opinion.
q. Farmers, in bad faith, hired a vocational rehabilitation "expert" to rebut Cedilla's
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wage loss entitlement.
r. Farmers' bad faith conduct was an extreme example of it putting its own interest
ahead of the interests of its policyholder (Cedillo).
s. Farmers, in bad faith, repeatedly delayed payment of amounts fairly owed to
Cedillo for lack of investigation and outright intransigence, as opposed to being
an honest mistake.
t.

Farmers' bad faith conduct overwhelmingly showed an intent to deny, as opposed
to an even-handed evaluation of Cedillo's claim.

u. Farmers' bad faith conduct in placing· Cedillo's health insurance carrier on a
settlement check was outrageous and malicious behavior.
v. Farmers' bad faith conduct violated Idaho Code §4'1-1329:
UNFAIR CLAIM SETTLEMENT PRACTICES. Pursuant to
section 41-1302, Idaho Code, committing or performing any of
the following acts or omissions intentionally, or with such
frequency as to indicate a general business practice shall be
deemed to be an unfair method of competition or an unfair or
deceptive act or practice in the business of insurance.
j

w. Farmers' bad faith conduct violated Idaho Code §41-1329(3):
Failing to adopt and implement reasonable standards for the
prompt investigation of claims arising under insurance policies.
x. Farmers' bad faith conduct violated Idaho Code §41-1329(4):
Refusing to pay claims without conducting a reasonable
investigation based upon all available information.
y. Farmers' bad faith conduct violated Idaho Code §41-1329(6):
Not attempting in good faith to effectuate prompt, fair and
equitable settlements of claims in which liability has become
reasonably clear.
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z. Farmers' bad faith conduct violated Idaho Code §41-1329(7):
Compelling insureds to institute litigation to recover amounts
due under an insurance policy by offering substantially less
than the amounts ultimately recovered in actions brought by
such insureds.
COUNT I

FARMERS' BAD FAITH

8. Cedillo restates and realleges the preceding paragraphs and incorporates them herein
by reference as though fully set forth.
9. In adjusting and handling all aspects of Cedillo's UIM claim, Farmers committed the
tort of bad faith.
10. Farmers intentionally and unreasonably denied or withheld payment to Cedillo.
11. Cedillo' s UIM claim was not fairly debatable.
12. Cedillo' s UIM claim was not the result of a good faith mistake.
13. The resulting harm to Cedillo was not fully compensated by contract damages.
14. Farmers, through its agents and/or employees, in investigating, evaluating and
adjusting Cedillo's claims for the benefits under the UIM Contract, intentionally and
unreasonably denied or delayed adjustment of her claim and payment of all benefits under the
UIM Contract by engaging in unfair and unreasonable behavior.
15. Farmers failed to acknowledge and to act reasonably promptly on communications
with respect to Cedillo' s claim.
16. Farmers failed to adopt or implement reasonable standards for prompt investigation
of Cedillo' s claim.
17. Farmers refused, despite repeated requests, to pay Cedillo' s claim, which any
reasonable investigation would have demonstrated were payable.
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18. Farmers made no attempt to effectuate prompt, fair, and equitable settlement of
Cedillo's claim after having determined that liability was reasonably clear.
19. Farmers delayed investigation and payment of Cedillo's claim pending obtaining
information which had already been supplied, and by making no reasonable effort to pursue
information made available to it, on more than one occasion.
20. Farmers failed and refused to make a timely, meaningful, and adequate investigation
before withholding benefits due under Cedillo's UIM Contract.
21. Farmers acted to protect its own financial interest at the expense of Cedillo's interest.
22. Farmers failed to provide Cedillo any reasonable or justifiable basis for denying her
claim.
23. Farmers, knowing that the benefits claimed were justly due, and that such benefits
were necessary to pay Cedillo's necessities of life, nevertheless deprived Cedillo of such
benefits.
24. Farmers' refusal to pay benefits due compelled Cedillo to engage legal counsel and to
..,

.

initiate arbitration to recover such benefits.
25. Farmers failed to handle Cedillo's claim for benefits in compliance with the minimum
standards of conduct set by the state of Idaho in the Unfair Claims Settlement Practices Act
(Idaho Code §41-1329).
26. Farmers unreasonably failed to appropriately gather and evaluate information
verifying Cedillo' s claim.
27. Farmers' policies are designed to save Farmers money by routinely delaying and
denying claims and by unreasonably "stonewalling" claims, including Cedillo's claim, in the
knowledge that most claimants will drop claims once they have been delayed or denied several
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times, and with the intent that this policy cause the wrongful and unjustified denial of benefits to
Cedillo and other claimants.
28. Farmers failed to act in good faith to effectuate a prompt, fair, and equitable
settlement of Cedillo's claim, after liability and damages had become reasonably clear.
29. Farmers failed to provide Cedillo with a reasonable explanation of the basis in the i
UIM Contract in relation to the facts and applicable law for delaying or refusing payment of her
known or reasonably ascertainable losses.
30. In adjusting and handling all aspects of Cedillo's claim, Farmers committed the tort
of bad faith.
31. Cedillo' s claim was not fairly debatable.
32. Farmers' denial or failure to pay Cedillo's claim was not the result of a good faith
mistake.
33. The resulting harm to Cedillo is not fully compensable by contract damages.
34. The facts stated in this Second Amended Complaint are but a summary of the facts
which arose out of the conduct, transactions, and occurrences described herein, and other facts in
support of the causes of action pied in this complaint will be proven at trial.
35. Cedillo has been compelled to retain counsel to assist her in pursuing the causes of
action pied in this Second Amended Complaint, and has obligated herself to pay reasonably
attorney fees which she is entitled to recover pursuant to the provisions ofldaho Code§ 12-121,
12-123 and 41-1839.
36. Cedillo is entitled to recover damages from Farmers in an amount to be proven at
trial.
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COUNT II
FARMERS' NEGLIGENT ADJUSTMENT

37. Cedillo restates and realleges the preceding paragraphs and incorporates them herein
by reference as though fully set forth.
38. In adjusting and handling all aspects of Cedillo's UIM claim, Farmers owed Cedillo
the duty of good faith and fair dealings.
39. In adjusting and handling .Cedillo's UIM claim, Farmers breached its duty of good
faith and fair dealings.
40. Farmers' breach of its duty of good faith and fair dealings was the proximate cause of
Cedillo's resulting damages.
41. Farmers' breach of its duty of good faith and fair dealing was gross and reckless.
42. Cedillo has suffered actual loss and damages and is entitled to recover her actual loss
and damages from Farmers in an amount to be proven at trial.

COUNT III
PUNITIVE DAMAGES

43. Farmers, by its conduct, has engaged in an extreme deviation from reasonable
standards of conduct, and has engaged in gross, willful, outrageous, malicious, wrongful and
wanton conduct.

Cedillo is entitled to recover punitive damages against Farmers in such

amounts as will be proven at trial.
WHEREFORE, Cedillo prays for judgment against Farmers as follows:
1. As to Count I, for all damages allowed by law, both special and general
arising out Farmers' acts of bad faith in an amount to be proven at trial, plus
attorney fees and costs;
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2. As to Count II, for all damages allowed by law, both special and general
arising out Farmers' negligent and reckless adjustment of Cedillo's UIM
claim, in an amount to be proven at trial, plus attorney fees and costs;

3. As to Count III, that Cedillo be awarded punitive damages in an amount to be
proven at trial, plus attorney fees and costs.
'

4. For such oth_er and further relief as the Court deems just and proper.
5. For prejudgment interest and costs.
6. In summary, Cedillo requests that Judgment be entered in her favor for
damages for the tort of bad faith, for damages as the result of Farmers'
negligent and reckless adjustment of Cedillo' s. UIM claim, and for punitive
damages plus attorney fees and costs incurred in bringing this action.
DATI;D this _ _ day of January, 2016.

RUNFT & STEELE L~W OFFICES, PLLC

By:

- -JON
-----------M. STEELE
Attorney for Peggy Cedillo
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I

~

DEMAND FOR JURY TRIAL
Plaintiff hereby demands, pursuant to Rule 38(b) of the Idaho Rules of Civil Procedure,
that the issues properly triable by a jury be tried before a jury. Plaintiff will not stipulate to a
trial ofless than twelve (12) jurors.
DATED this _ _ day of January, 2016.

RUNFT & STEELE LAW OFFICES, PLLC

By:

-----------JON M. STEELE
Attorney for Peggy Cedillo
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NO _ _ _--;;;~-+J----

A.M.______.::~.~1._ht,~~=
JOHN L. RUNFT (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFT & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: JSteele@runftsteele.com

DEC 24 2015
CHRISTOPHER D. RICH, Cler!<
By SANTIAGO BARRIOS
DEPUTY

-

Attorneys for Pegg¥ Cedill_o
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PEGGY CEDILLO, an individual,

I~

)
)
Plaintiff,
)
)
vs.
)
)
FARMERSINSURANCECOMPANYOF)
IDAHO,
)
)
Defendant.
·)
)

CASE NO. CV OC 1308697
CEDILLO'S RESPONSE IN
OPPOSITON TO DEFENDANT'S -.
MOTION FOR SUMMARY
JUDGMENT

Elaintiff Cedillo ("Cedillo") respectfully submits the following Response in opposition to
Defendant's Motion for Summary Judgment.

I.
INTRODUCTION

There is a notable distinction between a factual dispute about the validity of Cedillo's
underlying insurance claim and this factual dispute about what information the insured, Farmers.
used to delay, deny, and defend against Cedillo's UIM claim.
This case is not about Cedillo's underlying UIM claim. Those issues have been resolved
in Cedillo's favor. This case is about what information Farmers used to delay, deny, and defend
against Cedillo's valid UIM claim for the past 5 ½ years. The record, if not res judicata on the
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issues raised by Farmers, includes multiple genuine issues of fact precluding summary judgment
in Farmers' favor. Farmers has moved for summary judgment on a single element of the tort of

--

bad faith: whether Cedillo's UIM claim was fairly debatable or not.
Farmers' Motion for Summary Judgment asks this Court to, again, second guess the
finder of fact, Arbitrator Merlyn Clark. In arbitration, Arbitrator Clark served as the jury would
in district court. Farmers' Motion for Summary Judgment argues the same factual spin that was
offered to Arbitrator Clark, that was again offered to this Court in its post-confirmation motions,
and that was offered to the Idaho Supreme Court. Farmers' story was soundly rejected by the
Arbitrator, by this Court, and by the Idahq Supreme Court.
Farmer's Motion for Summary Judgment is faulty in a number of different ways. The
-

most significant fault in bringing this Motion is that this litigation is no longer about the validity
of Cedillo's UIM claim. Arbitrator Clark resolved any and all issues concerning Cedillo's UIM
claim.
This litigation is now a factual dispute about what information Farmers used to delay,
deny, and defend against Cedillo's valid UIM claim for the past 5 ½ years. This litigation is not
about Cedillo's injuries or damag~~- This is a bad-faith/ negligent adju~tment case in which the
central issues are the discovery of, and evaluation of, Farmers' conduct, and whether that
conduct was taken in bad-faith or was negligent.
In opposition to Farmer's Motion for Summary Judgment, Cedillo adopts by reference her

Motion to Strike, Memorandum in Support of Motion to Strike, and Declaration of Jon M Steele
in Support of Plaintiff's Motion to ·strike, filed simultaneously with this Opposition and her
Memorandum in Support of Plaintiff's Motion for Leave to Amend Complaint to Add Claims for
Punitive Damages and Negligent Adjustment ofUIM Claim, filed on November 18, 2015.
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II.
STANDARD OF REVIEW

Summary judgment shall be rendered "if the pleadings, depositions, and admissions on
file, together with the affidavits, if any, show that there is no genuine issue as to any material fact
and that the moving party is entitled to a judgment as a matter oflaw." Idaho R. Civ. Pro. 56(c).
The burden of establishing the absence of a genuine issue of material fact rests at all times with
the party moving for summary judgment. Tingley v. Harrison, 125 Idaho 86, 89, 867 P.2d 960,
963 (1994). This Court liberally construes the record in favor of the party opposing the motion
and draws all reasonable inferences and conclusions in that party's favor. Friel v. Boise City
Hous. Auth., 126 Idaho 484, 485, 887 P.2d 29, 30 (1994). If the evidence reveals no disputed
issues of material fact, then summary judgment should be granted. Loomis v. City of Halley, 119
Idaho 434; 437, 807 P.2d 1272, 1275 (1991).

If the moving party challenges an element of the non-moving party's case on the basis
that no genuine issue of material fact exists, the burden now shifts to the non-moving party to
come forward with sufficient evidence to create a genuine issue of fact. Tingley, 125 Idaho at 90,
~67 P.2d at 964. Summary judgment is properly granted in favor _of ~e moving party when the
nonmoving party fails to establish the existence of an element essential to that party's case upon
which that party bears the burden of proof at trial. Thomson, 126 Idaho at 530-31, 887 P.2d at
1037-38; Badell v. Beeks, 115 Idaho 101, 102, 765 P.2d 126, 127 (1988). The party opposing the
summary judgment motion "may not rest upon the mere allegations or denials of that party's
pleadings, but_the party's response, by affidavits or as otherwise provided in this rule, must set
forth specific facts showing that there is no genuine issue for trial." IRCP 5 6( e) (emphasis
added).

"Creating only a slight doubt as to the facts will not defeat a summary judgment

motion; a summary judgment will be granted whenever on the basis of the evidence before the
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court a directed verdict would be warr-anted or whenever reasonable minds could not disagree as to the facts." Snake River Equip. Co. V. Christensen, 107 Idaho 541, 549, 691 P.2d 787, 795
(Idaho Ct. App. 1984). More than a slight doubt as to the facts is needed to forestall summary
judgment. Petricevich v. Salmon River Canal Co., 92 Idaho 865, 871, 452 P.2d 632, 368
(1969). "Flimsy or transparent contentions, theoretical questions of fact which are not genuine,
or disputes as to matters of form do not create genuine issues which, will preclude summary
judgment." Id.

III.
"FAIRLY DEBATABLE"

_,

..,,

In relation to the issue of whether a claim is fairly debatable, "an insurer does not act in
bad faith if it declines to pay sums that are reasonably in dispute. Lucas v. State Farm Fire &
Gas. Co., 131 Idaho 674, 677, 963 P.2d 357, 360 (1998)." Lakeland True Value Hardware,
LLC v. Hartford Fire Ins. Ca., 153 Idaho 716, 721, 291 P.3d 399, 404 (2012). "Rather, a claim

for bad faith arises only where an insurer intentionally denies or delays payment, even though
the insured's claim is not fairly debatable. Robinson, 137 Idaho at 176-77, 45 P.3d at 832-33
(citing Anderson, 130 Idaho at 759,947 P.2d at 1007)." Id. at 721-22, 291 P.3d at 404-405.
Thus, "an insurer does not act in bad faith if it challenges the validity of a 'fairly
debatable' claim or when ·ilie delay results from honest mistakes." Roper v. State Farm Mut.
Auto. Ins. Co., 131 Idaho 459, 461, 958 P.2d 1145, 1147 (1998) (citing White v. Unigard Mut.
Ins. Co., 112 Idaho 94, 100, 730 P.2d. 1014, 1020 (1986)); see also Anderson v. Farmers Ins.
Co. of Idaho, 130 Idaho 755, 759, 947 P.2d 1003, 1007 (1997) ("Good faith and fair dealing

with an insured does not include the payment of sums that are reasonably in dispute, but only
the payment ofJegitimate damages."). "Therefore, if payment of th~ bills is reasonably in
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dispute, an investigation by the insurance company as to the causal relationship between the
medical condition and the accident, and eventually a determination that the conditions are not
causally connected to the accident, does not, create a claim for bad faith." Roper, 131 Idaho at
461-62, 958 P.2d at 1147-48.
IV.
FACTS

The facts about what information Farmers used to delay, deny, and defend against
Cedillo's valid claim are found in the deposition of Cedillo's bad faith expert, Mr. Buddy Paul,
attached as Exhibit A to the Declaration of Jon M Steele in Opposition to Defendant's Motion
for Summary Judgment (hereinafter "Declaration of Steele")~· the Expert Report of Mr. Paul,
attached as Exhibit 1 to Exhibit A ofth_e-Declaration of Steele; Farmers' binding admissions in
this case, attached as Exhibit B-to the Declaration of Steele; Cedillo's First Supplemental
.

Answers to Defendant's First Set of Interrogatories dated December 15, 2015, attached as
Exhibit C to the Declaration of Steele; and Cedillo's First Supplemental Responses to
Defendant's First Set of Requests for Production of Documents, dated December 15, 2015,
attached as Exhibit D to the Dec?l!ration ofSteele.
The Court also has pending before it Cedillo' s Motion for Le.ave to Amend Complaint to
Add Claims for Punitive Damages and Negligent Adjustment of UIM Claim, which will be heard
at the same time as Farmers' Motion for Summary Judgment.

Cedillo requests that the Court

review her Memorandum in Support of Motion for Leave to Amend Complaint to Add Claims for
18, 2015 .
Punitive
Damages
and Negligent Adjustment of UIM Claim, filed on November
.. ·
.
.
~

Cedillo relies upon her expert, Mr. Paul's, Expert Report (Exhibit 1 to Exhibit A, Declaration of
Steele; see also Plaintiff's Expert_ Witness Disclosure, filed on November 16, 2015).

In

opposition to Farmers' Motion for Summary Judgment, Cedillo now also relies upon the
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deposition of Mr. Paul taken by-Farmers on December 04, 2015, and attached to the Declaration
ofSteele as Exhibit A.
Mr. Paul's Expert Report contains numerous examples of actions or inactions taken by

Farmers he found to be unreasonable and outrageous. Mr. Paul noted Farmers' failure to use the
medical authorizations executed by Cedillo to obtain medical records, its failure to seek
objective medical opinions, and its purposefully ignoring Cedillo's three (3) treating physicians' ·
opinions. Mr. Paul also found that the time it took Farmers to adjust and pay Cedillo's claim
was grossly deviant from generally accepted insurance industry's standards in the state ofldaho. ·
Mr. Paul's deposition testimony lists Farmers' conduct which violated insurance industry

..
standards as practiced in Idaho, whlth was self-serving, which was outrageous, malicious, which
delayed and denied amounts fairly owed to Cedillo, and which violated the Idaho Unfair Claims
Settlement Practices Act (Idaho Code §41-1329). Please see the Deposition of Buddy Paul,
taken December 04, 2015, attached as Exhibit A to the Declaration of Steele, at p. 34, lines 1517; p. 39, lines 10-13; p. 39, lines 17-19; p. 43, lines 5-18; p. 44, lines 14-25; p. 45, lines 1-4; p.
46, lines 1-6; p. 49, lines 3-14; p. 50, lines 24-25; p. 51, line 3; p. 52, lines 6-18; p. 52, lines 2324; p. 53, lines 17-25; p. 55, lines 4-21; p. 56, lines 4-7; p. 56, lines 13-24; p. 57, line 13-25; p.
58, line 8; p. 58, lines 16-25; p. 59, line 2; p. 59, line 9-20; p. 60, line 6-7; p. 61, lines 8-22; p.
62, line 15-21; p. 62, line 25; p. 63, line 1; p. 63, lines 18-2?; p. 64, line 1; p. 64, lines 6-15; p.
64, lines 19-22; p. 65, lines 4-10; p. 65, lines 22-25; p. 66, line 1; p. 67, lines 2-7; p. 68, lines 79; p. 68, lines 17-22; p. 69, lines 7-16; p. 70, lines 1-22; p. 71, lines 3-8; p. 72, line 25; p. 73,
lines 1-25; p. 74, lines 4-14; p. 75, lines 12-14; p. 76, lines 6-14; p. 77, line 11-15; p. 77, lines
23-25; p. 78, lines 4-25; p. 79, line 1; p. 79, lines 22-24; p. 80, lines 1-13; p. 81, lines 5-12; p. 81,
lines 24-25; p. 82, line 1; p. 82, lines 14-22; p. 86, lines 11-22; p. 89, lines 20-22; p. 89, line 25;
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p. 90, line 3; p. 93, lines 11-19.
Days after receiving Cedillo's claim, the adjuster assigned to Cedillo's claim (Ron
Ramsey) asked Farmers' attorney Thomson if the proof of loss received from Cedillo was valid.
See Farmers' Bates No. 2319. On August 02, 2009, Ramsey set the initial reserve on Cedillo's
claim at $50,000. See Farmers' Bates No. 718. The next day Ramsey increased the reserve to
$71,000. See Farmers' Bates No. 713. Just two days later, he then reduced the reserve to
$33,000. See Farmers' Bates No. 777. On August 14, 2009 Farmers received Cedillo's first
authorization for release of medical records. See Farmers' Bates No. 2320. Over the next
several years Cedillo provided Farmers additional medical releases. See Farmers' Bates No.
3137, 3555-56.
On August 27, 2009 Farmers' claim file notes that Cedillo has cooperated. See Farmers'
Bates No. 2530. On that same day (August 29, 2009), Farmers' attorney Thomson responded to
Ramsey that Cedillo' s proof of loss complied with Idaho Code § 41-183 9. See Farmers' Bates
--No. 2530. Yet, for the next 5 ½ years, ~armers repeatedly argued that Cedillo's proof of loss
did no~. comply with Idaho Code §41-1839. Farmers made this argument to the Arbitrator, to
this Court, and to the Idaho Supreme Court.
On August 27, 2009 Farmers reviewed the medical records of Cedillo's surgeon, Dr.
Little, and her chiropractic doctor, Dr. Price, who both agreed that Cedillo's injury at C7-Tl was
a "new, acute" concern. See Farmers' Bates No. 2529-39. Yet, for the next 4 years Farmers
contended that this was a preexisting injury.

Farmers ignored Cedillo's treating doctors'

opinions and sought out hired actors to contradict the medical opinions of Cedillo' s treating
physicians.
On August 28, 2009, Farmers sent Cedillo a check for $25,000, even though its reserve

CEDILLO'S RESPONSE IN OPPOSITON TO DEFENDANT'S MOTION FOR SUMMARY
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was set at $33,000. Farmers then closed Cedillo's file. See Farmers' Bates No. 690, 695, 698,
and 693.

Farmers closed Cedillo's file when the only medical opinions in its possession

confirmed that Cedillo's injury was a "new" injury, not a preexisting injury, or an aggravation
of a preexisting injury as it alleged in its defense of Cedillo' s claim.
After receiving Cedillo's letter of April 03, 2010, Farmers reopened her file.
Farmers' Bates No. 3543.

See

Farmers repeatedly asked for and received additional medical

releases, additional medical records, and additional medical expenses. See Farmers' Bates No.
134,677, 3137.
Farmers' policies required adjuster Ramsey to assist Cedillo and maintain contact with
her. See Farmers' Bates No. 6438. Ramsey did the exact opposite by closing Cediiio's file.
Farmers requested additional medical records and medical expenses in July and
September of 2010. See Farmers' Bates No. 2840, 2735, 2733, 2729, 2727, 2647, 157. In
November of 2010 Ramsey received additional medical releases from Cedillo. See Farmers'
Bates No. 3555-3556. Farmers requested and Cedillo agreed to a medical review by Wilson.
See Farmers' Bates No. 3779. On May 05, 2011, 3 years after the crash, Wilson's "IME"
finally gave Farmers a reason to question Cedillo's medical treatment and expenses incurred
-years earlier in 2008 and 2009 (even though that reason was false). See Farmers' Bates No.
3779.
On January 23, 2012, Farmers received Dr. Little's pre-surgery evaluation concerning
Cedillo's need for a second neck surgery. See Farmers' Bates No. 1633. Dr. Little's presurgery evaluation advised Farmers that Cedillo would need a second neck fusion. Id. Farmers'
file notes that Cedillo had a second fusion surgery on February 12, 2012, and that she also needs
a shoulder surgery. See Farmers' Bates No. 619-620.

""''
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On October 02, 2012, Cedillo was again examined by Wilson at Farmers' request. See
Farmers' Bates No. 1761.
Farmers' attorney Thomson, in anticipation of the arbitration hearing which was just
weeks away, began his search for a doctor who would refute the opinions of Cedillo's shoulder
surgeon. See Farmers' Bates No. 1404. Attorney Thomson also sought out a hired actor to
refute Cedillo's claim for lost income. See Farn:iers' Bates No. 1413.
At of the time Cedillo filed her Motion to Amend Complaint on November 18, 2015, the
Court record and file was devoid of any rebuttal of Mr. Paul's opinions and conclusions.
Farmers has yet to bring forth any evidence contradicting Mr. Paul's opinions and conclusions.
V.

~--·

CONCLUSION

Farmers' claim file, rather than documenting assistance to Cedillo, instead documents
Farmers' deliberate, lengthy, and extreme efforts to ignore, delay, deny, and defend against
Cedillo' s valid UIM claim.
Farmers' ongoing arguments attempting to justify its conduct are unconscionable and
outrageous. Farmers' arguments demonstrate its cavalier, reckless, outrageous, and malicious
treatment of its policyholder. Farmers' claim files prove that Cedillo was severely injured, was
incurring over $100,000 in medical expenses, and that Farmers had no legitimate reason to
delay, deny, or defend against Cedillo's valid claim. Yet, that is exactly what it has done for the
past 5 ½ years.
Farmers begrudgingly made several additional payments to Cedillo, which were long
past due. Incredibly, Farmers' ·payment of $101,947 on September 11, 2013, was made with
Farmers' reservation to seek reimbursement.

This conduct contradicts Farmers' duty to never

place its own financial interests ahead of its policyholders' interests.
CEDILLO'S RESPONSE IN OPPOSITON TO DEFENDANT'S MOTION FOR SUMMARY
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Farmers' conduct has been reprehensible, has been intentionally indifferent to and
completely in disregard of its promises to faithfully provide Cedillo with the comfort and
security of the protection she paid for.
In the words of Mr. Buddy Paul, Farmers' claim file evidences lack of investigation,
outright intransigence and maliciousness, and makes it undeniably clear that Farmers had no
interest in being fair to Cedillo.
Farmers' Motion for Summary Judgmenris without merit and should be denied. Cedillo
should be allowed to present her case to the jury.

DATED this ~day of December 2015.
~&

RUNFT & STEELE LAW OFFICES, PLLC

By:
JON M. STEELE
Attorney for Plaintiff
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CERTIFICATE OF SERVICE
The undersigned hereby ce~ifi.es that on this 9Uk day of December 2015, a true and
correct copy of the foregoing CEDILLO'S mPONSE IN OPPOSITON TO
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT was served upon opposing
counsel as follows:
Jack Gj ording
Julianne Hall
Gjording & Fouser, PLLC
121 N. 9th St., Suite 600
PO Box 2837
Boise, ID 83701
Attorney for Farmers Insurance Company
Ofldaho

,,

,!

=x=

Via Facsimile
Via Personal Delivery
Via U.S. Mail
Via E-mail

RUNFT & STEELE LAW OFFICES, PLLC

J

·1

,i't

Attorney for Plaintiff
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NO
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JOHN L. RUNFT (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFT & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: jsteele@runftsteele.com
Attorneys for Peggy Cedillo
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DEC 24 2015
CHRISTOPHER D. RICH, Clark
By SANTIAGO BARRIOS
DEPUTY

j

J

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO,
Plaintiff,
vs.

,

FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

)
)
)

CASE NO. CV OC 1308697

)

·1

) DECLARATION OF JON M. STEELE
) IN OPPOSITION TO DEFENDANT'S
) MOTION FOR SUMMARY JUDGMENT
)
)
)
)

COMES NOW, Jon M. Steele, being over the age of eighteen years and competent to
make this Declaration upon his own personal knowledge, states as follows:
1.

That I am an attorney in good standing with the Idaho State Bar and counsel for
Plaintiff in the above matter.

. 2.
3.

That I make this Declaration in support of Plaintiff's Motion to Strike.
That attached as Exhibit A is a true and correct copy of the deposition testimony
of Mr. Irving "Buddy" Paul

4.

That attached to Exhibit A as Exhibit 1 is a true and correct copy of Mr. Irving
"Buddy" Paul's expert report.

DECLARATION OF JON M. STEELE IN OPPOSITION TO DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT-Page 1
.
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5.

That attached as Exhibit Bis a true and correct copy of Admissions Nos. 63, 65,
66, 70, 74, 89, 90, 92, 94, and 96, made by Farmers in their responses to

Plaintiff's First Set of Requests for Admission to Farmers Insurance Company of
Idaho and Responses Thereto, submitted in this case on October 15, 2013.
6.

That attached as Exhibit C is a true and correct copy of Cedillo's First

Supplemental Answers to Defendant's First Set of Interrogatories, dated
December 15, 2015.
7.

That attached as Exhibit D is a true and correct copy of Cedillo's First

Supplemental Responses to Defendant's First Set of Requests for Production of
Documents, dated December 15, 2o'i'.s.
I declare under penalty of perjury pursuant to the law of the State of Idaho that the
foregoing is true and correct.

DATED this

1~~ay of December 2015.
RUNFT & STEELE LAW OFFICES, PLLC

By:_~~¼~~-E~--Attorney for Plaintiff

DECLARATION OF JON M. STEELE IN OPPOSITION TO DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT - Page 2
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CERTIFICATE OF SERVICE

2.~i"

The undersigned hereby certifies that on this
day of December 2015, a true and
correct copy of the foregoing DECLARATION OF JON M. STEELE IN OPPOSITION TO
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT was served upon opposing
counsel as follows:
Jack Gj ording
Julianne Hall
Gjording & Fouser, PLLC
th
121 N. 9 St., Suite 600
PO Box 2837
Boise, ID 83701
Attorney for Farmers Insurance Company
Ofldaho

__x_

Via Facsimile
Via Personal Delivery
Via U.S. Mail
Via E-mail

RUNFT & STEELE LAW OFFICES, PLLC

By:J0d.4L~
Attorney for Plaintiff

DECLARATION OF JON M. STEELE IN OPPOSITION TO DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT - Page 3
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IN THE DISTRICT COUR~ OF
THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO,·
IN AND FOR THE COUNTY OF ADA

PEGGY CEDILLO,
Plaintiff,

vs.

CASE NO. CV-OC-2013-08697

FARMERS INSURANCE
COMPANY OF IDAHO,
Defendant.

DEPOSITION OF
IRVING "BUDDY" PAUL

.

TAKEN ON
FRIDAY, DECEMBER 4, 2015
10:28 A.M.

EWING ANDERSON PS
522 WEST RIVERSIDE, SUITE 800
SPOKANE, WASHINGTON 99201
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DEPOSITION OF
IRVING "BUDDY" PAUL

1
2

10:28AM.
THE REPORTER: We are on the Record. The
time is 10:28 a.m. This is the beginning of the
deposition of Mr. Irving Paul. The case caption is
Cedillo versus Farmers. Will counsel introduce
yourself and state whom you represent.
MR. STEELE: This is John Steele. I
represent the plaintiff, Peggy Cedillo.
MR. GJORDING: My name is Jack Gjording.
I represent the defendant, Farmers Insurance Company
of Idaho.
THE REPORTER: And, Mr. Paul, would you
please raise your right hand?
THE DEPONENT: I have.
(Whereupon, the deponent was sworn.)
THE REPORTER: Thank you very much.
MR. GJORDING: John, if you want, if you
need us to identify ourselves, if you can't tell,
just let us know.
THE REPORTER: Okay. And this is Mr.

N
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6
1 Gjording, correct?

8
1 BY MR. GJORDING:

·""2

MR. GJORDING: Gjording.

2

3

THE REPORTER: Gjording.

3 starting to interrogate Mr. Paul. State your name·,

4

MR. GJORDING: Taking the deposition

4 please.

Q. Okay. This is Jack Gjording again, I'm

5 representing the defendant.

5

6

6 Buddy is the name I go by. Last name is Paul, P-a-

THE REPORTER: Perfect. Thank you so

7 u-1.

7 much.
8

A. Irving is my real name, I don't use it.

MR. GJORDING: Okay. Let the Record show

9 that this is the time and place set for the taking
10 of Irving "Buddy" Paul's deposition. It's taken

8

Q.

9

A. Probably since I'm retiring, I'll give you

Okay. And your address, Mr. Paul?

10 my home address, which is 11177 North Rocking R

11 pursuant to notice and pursuant to the Idaho Rules

11 Road, Rocking as in rocking chair, letter R, Road,

12 of Civil Procedure.

12 Hayden, H-a-y-d-e-n, Idaho 83835. In the winter I

13

John, do you have anything to add or

13 move to Sun Valley, but my legal residence is

14 subtract to that?

14 Hayden.

15

MR. STEELE: No, I don't, Jack.

15

16

MR. GJORDING: Okay. Let the Record show

Q. Okay. And, Mr. Paul, we are sitting in -

16 presently, am I correct that you are a member of a

17 that before we got on the Record, Mr. Steele and I

17 law firm here in Spokane?

18 conversed about what the deposition exhibits are

18

19 going to be in this case, given the fact that this

19 currently of counsel with the Ewing Anderson law

A. This is my last month as - and I'm

20 turned into a telephonic deposition as far as the

20 firm. I've been associated with the law firm one way

21 court reporter is concerned and you are not here to

21 or another for over 30 years, was president of the

'-:f

22 mark these exhibits.
23
I'm going to identify what we are going to

22 law firm 10 years.
23

Q.

24 have in terms of exhibits, and there are four of

24

A. Still have fond memories of the place.

25 them. The people in this room physically, Mr.

25

Q. All right. Well, happy end of your career

Okay.

7

9

1 Steele, Mr. Paul, and myself, are very familiar with

1 here. And the location this morning is 522 West

2 these documents; so the identification that I'm

2 Riverside in Spokane?

3 going to give you is going to be sufficient for our

3

A. Suite 800, correct.

4 purposes.

4

Q. All right, thank you. Mr. Paul, as you

5

5 know, you've been designated as an expert for the

Deposition Exhibit 1 is Mr. Paul's report

6 dated November 9, 2015.

6 plaintiff in - in this case, and my first question

7

7 is what do you understand your assignment to be in

Deposition Exhibit 2 is a document, it's

8 basically Mr. Paul's resume and his list of

8 this case?

9 publications and teaching.

9

10

Deposition Exhibit 3 is the notice for

A. It's changed a little bit over time.

10 Originally I was contacted and signed up without

11 this deposition.

11 really knowing where to go from there.

12

12

And Deposition Exhibit 4 is a copy of

The first thing that I was really asked to

13 Plaintiffs expert witness disclosure wherein -

13 do was look at a bunch of discovery pleadings and

14 dated November 13, 2015. So those are the four.

14 indicate what I needed if I was going to be able to

15

15 form opinions in this case, what kind of production,

(WHEREUPON, Mr. Paul's report was marked

16 as Deposition Exhibit 1, Mr. Paul's CV was marked as

16 which - so I reviewed the discovery, did an

17 Deposition Exhibit 2, the Notice was marked as

17 affidavit indicating what I needed.
And then very recently, 1Odays before the

18 Deposition Exhibit 3, and Plaintiff's Expert Witness

18

19 Disclosure was marked as Deposition Exhibit 4 for

19 date of my report, I got thousands of pages of

20 identification.)

20 material, and I was asked to review them and tell

21
MR. GJORDING: Okay. Are we ready?
22
MR. STEELE: We are ready.
23 IRVING "BUDDY'' PAUL, having been duly sworn, was
24 examined and testified as follows:
25 EXAMINATION

21 John what I thought.
22

And actually at that point I suggested,

23 you know, you are so close to the expert designation
24 date, you are kind of buying a pig in a poke here,
25 you know how I wanted to say, do you want to find

NAEGELI
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1 someone else? And he said, no, tell me what you

1 come up with your opinions.
2
And I want to state for the Record, and

2 think.
3

Q.

12

Okay. So as we sit here today, Mr. Paul,

3 for you to begin with, that before the deposition

4 on the 4th day of December 2015, what are your 5 what is your understanding of your assignment as we

4 commenced this morning, Mr. Steele gave me a thumb
5 drive, and he represented to me that the thumb drive

6 sit here today?

6 contains all of the documents that you have

7

A. Tell the truth, the whole truth, and

7 reviewed. And so in that context, I would ask you

8 nothing but the truth with respect to the opinions I

8 what have you brought here this morning to the

9 developed on review of those materials. And then

9 deposition?

1O subsequently I've learned a little more talking to
11 John yesterday, I never met him before and we really
12 never talked much about the case before, as far as a

A. I brought my notes, I brought a couple of
10
11 documents I had picked up from him yesterday, which
12 I had seen before electronically.
13
I brought a CD, which was most of the

13 few more things.
14

Q. Okay. You mentioned that you are going to

14 material that I reviewed with respect to forming my

15 express some opinions, and of course we are going to

15 opinions. I also got a bunch of emails, which I

16 talk about those in some depth here this morning,
17 but tell me, what is your understanding in terms of

16 assume are on the thumb drive, added to the thumb
17 drive, but I assume they are on there.

18 the issues that you are to address with your

18

19 opinions?
A. I think it was pretty open-ended, what do
20

19 much ignored. I did not want to get involved in the

He sent me a bunch of stuff that I pretty

21 I think of the claims process, and I felt that - I

20 ongoing litigation around Hofstad, and he sent me a
21 bunch of briefing I basically ignored.

' the claims process was flawed and in
22 thoughngat
23 certain ways severely flawed and so I put those down
24 in writing in my report.

22
Q. Okay.
23
A. I didn't think they were part of what I
24 was doing.

25

25

And I assume that you and he at various

Q. Okay. In terms of the papers that are in

11
1 points are going ask me that, orally review in more
2 detail what those opinions are.
Q. Okay. In that context- I thank you for
3
4 that. In that context, I will show you what you've
5
6
7
8
9
10

already seen here this morning as Deposition Exhibit
1 which, as you can see, is a copy of your report
dated November 9, 2015. Is that the report that you
did after you reviewed whatever it is you reviewed?
A. Yes.
Q. Okay. When were you first contacted?

11
A. I don't know. It was a long time ago, and
12 I don't find our billing records here in this
13 office, but it was a long time ago, way before the
14 Supreme Court issued its opinion, but I don't think
15 I did anything except the conference as I recall,
16
17
18
19
20
21

and then I was reading Denachi (phonetic) and I
said, oh, my God, this case sounds familiar and so I
went back in my notes, and I'm an expert here in
this case, and then I waited and eventually I got a
call from John.
Q. Okay.

A. I didn't do anything of substance until I
22
23 was asked to look at the discovery.
Q. Okay. My next question's going to have to
24
25 do with the materials you have reviewed in order to

NAEGELI
DEPOSITION AND TRIAL EXPERTS

13
1 front of you, I see that you've got three yellow pad
2 legal pad sheets with handwriting on them. Are
3 those your notes?

4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. Well, they are notes I made yesterday.
These are notes I made prior to.
Q. Okay. For the benefit of the Record and
the court reporter, I will identify, in addition to
the three sheets of yellow legal pad, Mr. Paul has
handed me four sheets of white paper that have, I
presume this is your handwriting?
A. If you can't read it, it's mine.
MR. GJORDING: Okay. So in total, there
are seven sheets with handwriting on them, and with
your permission, Mr. Steele, I will have those
sheets marked as Deposition Exhibit 5.
MR. STEELE: Yes, Jack.
MR. GJORDING: Okay. And with regard to
the logistics here, John, John Steele, can we agree
that you will send these to our cour:t reporter or do
you prefer that we make copies here this morning or
what's your preference?
MR. STEELE: I can send copies to John
Sellers, our court reporter.
MR. GJORDING: Okay. John, you've got Mr. Steele will send you the seven sheets of paper

N
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16

1 that are going to make up Deposition Exhibit 5.

1 and did you say that that is Mr. Steele's?

2
(WHEREUPON, Handwritten Notes were marked
3 as Deposition Exhibit 5 for identification.)

2

4 BY MR. GJORDING:
5
Q. What else do you have here in front of

4 response though.
5
Q. Okay.

6 you, Mr. Paul?
A. Yesterday after we met, having seen these
7
8 things electronically but not printed out; so I

6
7

A. I have read it.
Q. So it looks like you have one more

8 document there to your A. This is my copy of the report that you've
9
10 already-

9 asked for a copy of the Supreme Court opinion, which
10 is there.
11
Q. What's the date of that opinion?
12

A. Mr. Steele's. I literally haven't seen

3 it. I see that it's there, but I did not have a

11

A. It's the substitute opinion. March 5,

Q. Okay. So that the Record will be correct

12 here, that is your copy of Deposition Exhibit 1,

13 2015.
Q. March 5?
14

13 correct?

15

16 opinion.
Q. Okay. So you have that?
17

15 yours might not have.
16
Q. Okay, all right. Now, having discussed
17 the thumb drive and these other documents, have we

18
19

18 discussed or at least identified all of the
19 documents that you have reviewed in this case, Mr.

14

A. Yeah. Two days after the original

A. I have that.
Q. And then?

A. I have Respondent's brief in the Supreme
20
21 Court, which I probably have _never read. I probably

20 Paul?
21
A. I certainly think so.
22
Q. Okay. And I assume you talked to Mj.'
23 Steele about the case?

22 saw it electronically and went through it rather
23 quickly. I've read the opinion.
Q. May I look at that just briefly?
24
25

A. Correct. It has a couple extra pages that

A. Yeah.

24

A. I have.

25

Q. Who else have you talked to about this

17

15
1

Q.

For the purpose of identifying what Mr.

2 Paul and I are just now speaking of, it is called
3 Respondent's Brief in the Supreme Court of the State
4 of Idaho. It is dated May 27, 2014, and it reflects
5 the signatures of Mr. Runft and Mr. Steele. What
6 else do you have?

1 case?
2
A. Other than Anna Rae, who's my designated
3 assistant here at the law firm, no one. I think
4 Anna Rae, whenever I get anything by email
5 electronically, I forward it to Anna Rae to put into

A. A copy of the arbitrator's decision, which
7
8 I have reviewed before electronically, and this

6 the firm's electronic files.
7
So I try to have her get a copy of
8 everything whenever - as a matter of course,

9 morning I thought it would be helpful so I asked

9 whenever I am asked to review documents, what I do,

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

John to pull it out for me, make me a copy.
And then as we were driving in, we were
talking about it, and unbeknownst to me, he wrote on
it; so I haven't even seen the notes he made on it.
That's his handwriting on the cover.
Q. And may I look at that just briefly?

A. Sure.
Q. So Mr. Paul's handing me a copy of the
arbitrator's decision and interim award, and it
carries a date of January 16, 2013 signed by Merlyn
Clark.
MR. GJORDING: Merlyn, John Sellers, is
spelled M-e-r-I-y-n, Merlyn Y. Clark.
BY MR. GJORDING:
Q. And I see, Mr. Paul, that this has some
handwriting on the - on the front of this document,

NAEGELI
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1O I ask whoever's hiring me to send two copies, send
11 everything on CD, one copy to Anna Rae at the
12 office, one copy to my home address where I do most
13 of my work.
14
So hopefully I'm keeping at the office a
15 copy of everything I get, and then hopefully they
16 don't lose things with the same regularity as I do.
17
Q. Okay. I appreciate that. And so you
18 haven't talked to anyone other than Mr. Steele and
19 Anna Rae?
20
A. I don't think so.
21
22
23

Q. Have you talked to Ms. Cedillo?
A. No.
Q, Okay. Have you done any research

24 specifically in the context of this case?
A. Only - I have a copy of the Idaho Unfair
25

N
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20

1 Practices Act in a notebook at home, and I knew that

1 process if I looked at a bunch of different specific

2 I - I know it almost by heart but not quite. I

2 things.
Then I started teaching, and in connection

3 don't know which section is which section.

3

4
I knew that as I was working on it, the
5 opinion, that I felt that there were violations of

4 with teaching, I did additional research in putting

6 that act; so I looked up the act so I could get that

6 lecturer or as - I did demonstration trial at the
7 end of every course.
8
We had a number of what I thought were

5 materials together, and we also, either as a guest

7 reference to what I felt were violations.
Q. Okay. Do you have the, on the top of your
8

9 some of the best, most talented claims handling

9 head, do you have the section of the act that you
10 believe they violated or is it in the report?

1O people I could find talking about unfair practices.

11
12

11

A. In the report.
Q. Okay, good. All right. So now, Mr. Paul,

12 seminars put on by insurance companies including
13 Safeco and State Farm on fair practices, and then I

13 I'm going to try to be efficient here and so what I

14 taught both at the lawyer CLE level and internally

14 want to do first is I want to go through and ask you
15 some questions about your report, which is

15 for specific insurance companies and for insurance
16 organizations certified for continuing adjuster

16 Deposition Exhibit 1. So you have a copy and I have

17 education, continuing producer education, a number

17 a copy.
18
MR. GJORDING: And, John Steele, do you

18 of courses on proper claims handling practices.
19
And in connection with teaching, they say

19 have a copy?

20 that teaching is the best way to learn a subject, I

20
MR. STEELE: I have a copy.
21 BY MR. GJORDING:
22

I attended seminars put on - regional

21 tend to agree.

Q. Okay. So on the first page of your - of

Q. Okay: :fl appreciate that.
A. So that's, in a nutshell, the evolution of

22
23

23 your report, Mr. Paul, down in the last paragraph of
24 the first page, you say, I'm taking this out of

24 how I got immersed in it.

25 context of course, quote, "I have represented over

25

Q.

I appreciate that, that answer. Do you -

21

19
1 20 companies in advising the claims department on
2 the proper methods to use in investigating and
3 evaluating claims," period, end of quote. Do you
4 see that?
5

1 do you have a record of or do you have a way of
2 identifying the various seminars and presentations
3 that you attended that were actually put on by
4 insurance companies?

A. I'm familiar I did put that quote.

6
Q. So what I'm - what I would ask you first
7 is how did you become familiar with, quote, proper
8 methods to use in investigating and evaluating
9 claims?
1O
A. Initially as a lawyer, I was doing a lot
11 of insurance defense, and then a lot of insurance
12 companies asked me to do what I basically
13 characterize as coverage work, and along with the
14 coverage work, they started asking me procedural
15 questions, what's the proper way to do things.
16
And so at that point, I started doing some
17 of my own research on mostly Washington and Idaho,
18 but I've attended national seminars and looked at a
19 number of seminars on that, both local ones,
20 regional ones, and national ones.
21
I did more and more research on the
22 subject in connection with specific questions; so
23 this case would present this question, I would get
24 thoroughly immersed in that, and then over time,
25 that led to a pretty deep immersion in the whole

NAEGELI
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A. I know I was at a State Farm regional
5
6 seminar somewhere on the coast in Washington. I was
7 at a number of Safeco regional seminars in Spokane,
8 I think one in Seattle.
9
Often I was one of the presenters; so when
10 I was attending these, I was often invited, too, as
11 a presenter, but I would stay for the whole thing.
12 So I remember doing one that way where I was one of
13 the members contributing. And those are some of the
14 carrier presented ones.
15
Ones that were organizational as opposed
16 to carrier were a number for the - it was either
17 Spokane or Inland Empire Adjusters Association, I
18
19
20
21
22

don't remember which title. International
Association of Arson Investigators did a couple of
seminars that were more focused on the claims
process than arson investigation that I attended.
Okay. Again, I appreciate your

a.

23 thoroughness. Do you have in your possession or do
24 you have - is it possible for you to get a hold of
25 any of the materials that you were provided in those

N
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22

24

1 -- in those meetings?

1 companies and we were to read the names of the

2

A. No.

2 insurance companies that are revealed in your CV,

3

Q. Okay. We will go through your

CV briefly

3 would we pretty much have those 20 companies?

4 later, but am I correct in understanding that

4

5 although you have had all of this interaction with

5 memory. I'm sure there are carriers that I've done

A. You'd have my memory, which is not a great

6 the insurance industry as you have described thus

6 one or two issues for, questions for, that

7 far, you have never been an employee of an insurance

7 completely escape me. I try to keep a record that's

8 company?
9
A. I've been employed as an independent

9

8 representative.
Q. Okay. Have you ever done any work for

10 Farmers?

10 contractor. I've never been a W-2 employee.
11

Q. Okay.

11

A. Yes.

12

A. I would analogize it to an independent

12

Q. And let's start out, on how many occasions

-13 adjy_ster.
14
Q. Either as an employee or an independent

13 to the best of your recollection?

15 contractor, have you ever performed the duties of a

15 about 15 files that were all SIU files. Many of

16 insurance adjuster?

16 them involved setting up or taking examinations

17

14

A. Over about a three-month period, I did

17 under oath.

A. I think I've performed almost all of the

18 duties that would be performed by either an in-house

18

Q. And when you say SIU, what do you mean?

19 adjuster or an independent adjuster except for

19

A. Most insurance claims departments have

20 writing up estimates on either vehicles or

20 what they call a special investigation unit which

21 buildings. And I did not - I'm not qualified to do

21 are - carriers use them in different ways.

22 that, yeah.

22

23

Q.

24 complicated, because they involve construction

24 do that as a lawyer working for insurance companies?
25

They are generally tasked to work on cases

23 that take more time, either because they are

In performing those, those duties, did you

25 issues, because the carriers suspect misbehavior on

A. I have kind of a long answer if you will

25

23
1 indulge me.

1 the part of the policyholder.

2

Q. Sure.

2

3

A. The Idaho licensing statute, Washington is

3 you did this work over a three-month period?

4 similar but a bit different, has specific criteria
5 for someone allowed to adjust a claim.
An attorney licensed in the state of Idaho

6

7 meets those criteria; so I was hired using my lawyer
8 license, but there was no pending litigation. The
9 issues were not technical coverage issues and most
10 of my assignments involved tasks that any licensed
11 adjuster could do.
12

Q. Okay. And you were doing those tasks as a

13 lawyer?
14
A. Under the lawyer license, yeah. I
15 wouldn't consider necessarily a lawyer, but my
16 lawyer license authorized it.
17

Q.

Okay. Let's go to page 2 of your report.

4
5
6
7
8
9
10
11
12
13
14
15
16
17

18 And I'm looking at the - and I'll be jumping around

18

19 here a little bit, but specifically in paragraph one

19

20 on page 2, you name a number of insurance companies,

20

21 some of which you have already named, but I notice

21

22 in the first part of your report, you said you had

22

23 represented over 20 companies.
24

If we were to read the names that - that

25 you have in this report referencing insurance

NAEGELI
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23

24
25

Q.

Okay. And your - I think you said that

A. Yes.
Q. Do you have a recollection of when that
was?
A. No. I mean, I have a recollection it was
a long time ago. My best guesstimate would be early
to mid-nineties.
Q. Okay. And where did you do the work?
A. Here, this office. We were in a different
physical office but for, you know, the firm called
Ewing Anderson.
Q. In Spokane?
A. In Spokane.
Q. And was the work - did the work involve
cases in Idaho or Washington or both?
A. I know Washington. My - I'm trying to
remember from the different carriers how they were
physically structured.
Some used Spokane to cover both Washington
and Idaho, some did not, and I don't remember
specifically which Farmers was at that time.
Q. Okay. Do you happen to remember the names
of any of the Farmers people you worked with?

N
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A. No.
2

Q.

28
1 together, and made it a little more pleasant, but my

In case you want to follow, now I'm on

2 average was to be there in person one out of three.

3 paragraph two of your report, page 2, and it says

3

4 for 12 years you held the academic rank of adjunct

4 more of a Boise presence and for the young law

Then the university decided that it needed

5 professor of insurance law at the University of

5 students at Boise; so then for two or three years I

6 Idaho College of Law. And tell me, what is an

6 had students in both Moscow and Boise, and they

7 adjunct professor?

7 would work out the video so that we could all see

8

A. Well, there are different definitions, and

8 each other and talk to each other. And then during

9 actually when I first started the association, we

9 that period of time, I would also try to get to

10 discussed that under some of Idaho's protocols,

10 Boise on a semi regular basis.

11 adjunct professor, my memory is someone who they are

11

Q. Okay.

12 paid from one department to another to teach

12

A. Your question was limited to Moscow and I

13 courses, something like that.

13 just wanted to -

My understanding in general at that time

14

15 is that an adjunct professor was somebody of fairly

14

Q. Yes, I appreciate that.

15

A. That wasn't workable. When the students

16 good repute from a profession that comes back and

16 were all in Moscow, it was great, but when they were

17 teaches part-time in an institution, medical school,

17 split up, it was not workable.

18 law school, whatever, teaching pretty specialized

18

19 courses with an emphasis on a real life practice.

19 out of context, and in the second paragraph, second

20

20 page, you are talking about cases, and you say the

The last 10 years, adjunct professors

Q. Okay. Taking sentences out of your report

21 again sort of morphed into ·a different term where

21 cases and regulatory materials and statutes we

22 universities seemed to be hi1ing a bunch of people

22 discussed in class are from throughout the country

23 who knew virtually nothing and asking them to teach

23 with an emphasis on Idaho, period, end of quote.

24 on a permanent or semipermanent basis a number of

24

25 classes. So the university was exploiting its

25 can you state for me any of the Idaho cases that you

Do you have any - as we sit here today,

29

27
1 workforce.

1 think are particularly germane to this case?

2

2

For me in my period of time, it was almost

A. Lifetime. I'm really, really, really bad

3 an honor to come and teach as a professional to help

3 at remembering cases .E_Y case names, but I was in

4 the students understand the issues of real life

4 one, I was participating in one. It is probably the

5 practice.
6

Q.

5 most of all. There was a number of cases, whose

Based on your answer, Mr. Paul, I get the

6 names I can't remember, that talk about what I call

7 idea, correct me if I have the wrong idea, that for

7 the golden rule.

8 a period of 12 years, you would travel from Spokane

8

9 or from Hayden, Idaho down to Moscow to teach

9 terms of the elements have to be proven. I have a

10 specific courses at the college of law?
11

A. Not quite. It was officially listed as

There were cases with a definition in

10 folder I should have brought today. They are
11 getting pretty old, haven't updated for some time.

12 interactive video course so they - students in

12 I don't remember cases very well, frankly.

13 Moscow were in a conference rooms almost like this

13

14 with a camera, and they could talk to me and see me.

14 three, a sentence says, quote, "I also published

Q. I appreciate your effort here. Paragraph

15 I could talk to them and see them.

15 materials and presented a course entitled, quote,

16

17 One year I had to teach from Spokane because of

16 'Bad Faith Litigation in Washington,' unquote, for
17 the National Business Institute," period, end of

18 scheduling. The equipment was used. I was

18 quote. How would I get a hold of a copy of that?

And then I would teach from Coeur d'Alene.

19 traveling a lot so they would accommodate me, and I

19

20 remember having taught a number of courses from Twin

20 time. I've got no idea where. I may or may not, I

A. Pretty hard. I had it for quite a long

21 Falls and Idaho Falls.

21 don't seem to keep stuff that long.

22

22

I would do my best to get to Moscow campus

Q. Okay. When you said you published it, I

23 to see students about one out of three classes, and

23 thought maybe you wrote a book or something.

24 my wife worked at the university during much of the

24

25 time so we would ride down together, ride home

25 of, me and another guy wrote a book and sent it, a
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32

1 copy. The WSTRA course, you might talk to WSTRA,

1 policyholder at least as much importance,

2 Washington State Trial Lawyers Association.

2 credibility, deference as the financial interest of

I imagine they still have it, but I put

3

3 the carrier.
Is it a business relationship in part?

4 together - as you know, for most CLEs, you get a

4

Q.

5 book and there are materials by the different

5

A Well, it's business on the part of the

6 presenters.

6 carrier. It's not business on behalf of most

7
And I probably did a 10-page, 15-page
8 written - pages of written material that

7 policyholders.
8
Q. And here again, you know, I want to
9 understand your context because in my - in my - my

9 accompanied my LARA presentation, with respect to my
10 LARA presentation, followed, in some cases did not

10 thinking is that it could be a business relationship

11 follow the written materials. That was for WSTRA.

11 from the point of view of an insured because indeed

12

12 they are buying protection against loss.

For NBI, one other lawyer and I did pretty

A You know, I guess it comes down to what's

13 much an all-day seminar. For that, we wrote a lot.

13

14 It was probably a hundred plus pages. Not all of it

14 business. When you go and you buy antibiotics at

15 was writing, a lot of it was attachments and

15 Rite Aid, you get pills to make you not sneeze. Is

16 exhibits and so forth, but we had an inch thick

16 that a business relationship?

17 book.

17
We put the materials together, sent it to

18

Insurance for me for a personal lines

18 policy would be the same as buying antihistamine.

19 NBI, and then they sent it back to be distributed as

19 For Rite Aid, it's business transaction. For the

20 a book to participants in that seminar.

20 person, they want to stop sneezing.

21
~~,

Q.

Do you recall, Mr. Paul, did either one of

21

Q. Okay. In other words, it's an exchange of

•.,

22 money for services 1or protection or drugs,

those, those publications I'll call them, did either

-~'

I

23 one of them have specifically to do with the issues

23 medications?

24 in this case?

24

A. Yes, you are buying something.

25

Q. Okay. In the insurance - in this

25

A I think they definitely touched adequacy

31

33

1 of investigation, which is one of the issues in this

1 relationship between an insured or at the insured,

2 case. I think they touched upon my golden rule

2 and specifically with regard to the type of

3 statement. I know that I did a seminar really tied

3 insurance we are talking about here, UIM, what -

4 to UI/UIM, but I can't remember if it's one of those

4 what defines the duties and responsibilities of the

5 or another one.

5 respective parties?

6

Q. Okay. I'm skipping around a little here,

7 and I'm trying to understand the context of how you

6

A I think there is a fundamental starting

7 point that everyone owes a duty of good faith to the

8 look at a case like this as compared to or

8 other. Policyholders and carriers have to treat the

9 contrasted to how I might; in other words, I'm

9 relationship as one of honesty and - I don't even

10 trying to understand the way you approach these.
11

And in that context, I would ask you to

10 remember the question, I just paused.
11

Q.

It's basically a question that gets us

12 define the relationship, if there is a relationship,

12 started on topic.

13 between an insured and then insurer.

13

A. Yeah.

14

Q.

14

A There definitely is a relationship, and

I'm saying what defines the duties and

15 different courses have described it differently with

15 responsibilities of these - of the insured and the

16 a lot of different words. I think the type of

16 insurer, and you mentioned good faith and honesty.

17 insurance, there is some slight - I think UIM and

17 Would you include in that the contract of insurance?

18 UM insurance has some aspects that are more
19 adversarial than you would find in - in property

18
19

A. With respect to the duties, absolutely.
Q. Okay.

20 casualty insurance or down building or something

20

A I understand that there's statutes and

21 because it has more subjective judgments.

21 then there is a whole host of common law, meaning

22

22 judicial decisions, and then a lot of it is practice

You have subjective judgments in a med pay

23 that can create adversarial situations, but in

23 in the industry, which like any industry also sets

24 general, the quasi fiduciary where the insurance

24 certain standards of behavior.

25 company is charged with giving the interest of the

25
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34

1 what you referred to a couple times as the golden

1

2 rule?

2

Q. Okay.

3

3

A. And then at some point, interest and

A. Right, correct. The statutes, regulations

A. General damages.

5 the golden rule. Depending on what state you are

4 attorneys fees became part of her claim.
5
Q. Okay. With regard to medical expenses -

6
7
8
9

in, I think you have to answer within so many days

6 and again, I'm trying to understand how you look at

and you have to do very specific things. I think

7 this.
8
With regard to medical expenses, and I'm
9 going to use this word "entitled" but maybe your

4 tend to be more technical than just the concept of

the golden rule is more of an overall
responsibility.

10
Q. Okay. Is there any way that you can
11 define for me or point me to references, statutes,
12 cases that would allow me to understand how you use
13 the term "golden rule" as it applies to this case?
14
A. I can tell you what I mean. I can't tell
15 you exact case. What I mean is specifically an .
16 insurance company cannot put its own financial
17: interests above the interests of the policyholder.
18
Q. Okay.
19
A. I had a bunch of cases make that

10
11
12
13
14
15
16
17
18
19

20 statement, but for me, to certainly paraphrase, you

20

21 know, give me a couple hours, I'd find them for you,

21 information.

22 but I can't remember the specific cases.

22

23

23 at that before they make their - their decision in

Q.

But have you given me the essence of the

word is better, what must the company know in order
to evaluate a claim for medical expenses?
A. , They must know what was done by the
provider, why it was done, and how much it cost.
Q. Okay. And are they entitled to know or

must know that information by reviewing documentary
and other evidence; that is, are they entitled to
look at evidence other than the insured saying, hey,
I've got medical expenses in the amount of $500 that
I want you to pay?
A. They are entitled to look at other
Q. Okay, okay. And are they.1entitled to look

24 golden rule as you understand it is that the

24 terms of the value of the claim for medical

25 insurance company cannot put its financial interests

25 expenses?

35
1 above the interests of the insured?
A. Yes.

2
3

Q. All right. Okay. I want to go to another

37

1
A. They are obligated to, on a pretty fast
2 track, gather the information they feel is necessary
3 to properly evaluate a case. That's in practice

4 area now, Mr. Paul, that is going to take us closer

4 within - say that there are specific pieces of

5 to the - to the circumstances in this case. And

5 information that need to be included in that

6 I'm talking about - going to talk about how should

6 gathering and evaluation.

7 and how do insurance companies go about evaluating

7

8 claims made by their policyholders or by persons who

8 let's go down that road. How do they go about

9 are entitled to insurance protection, and - and

10
11
12
13
14
15
16
17
18
19

I'll start by saying in that context, what - what
is the insurance company entitled to know in order
to evaluate a claim?
A. Are we talking UM/UIM, are we talking
about the whole world of insurance?
A. Well, we are talking about this case.

Q. I think that they are entitled to know
anything that is relevant to determining the value
of the case. More important to me is what must they
know than what are they entitled to know, but they

Okay. And you used the word "gather'' so

9 gathering this information about medical expenses?

10
11
12
13
14
15
16
17
18
19

A. Two ways. One is that they have their
policyholder sign a medical release. That's the
bestway.
There are times when a policyholder,
attorney for a policyholder, no, no, no, we don't
want the insurance company to do that, gather all
information through me. And if there had been a
previous release, those are the two basic ways they
can get it.

Q. Okay. And when you talked to - when you

20 gave that explanation, it occurred to me that the -

20 are entitled to know a lot.

21

Q.

· Q. Okay. And so in this case, what do you

21 that there was some responsibility on the part of

22 u_~derstand were Ms. Cedillo's claims, what were the

22 the insured to provide information to the carrier.

23 categories, if you will, of her - of her claim?

23

24

A. Medical bills, lost income.

24 be talking about some of the things.

25

Q. Okay.

25

NAEGELI
DEPOSITION AND TRIAL EXPERTS

N

A. I wouldn't phrase it that way, but we may
Q.

How would you phrase it?

800.528.3335
Naegeli USA.com

001828

lrvma "Bud

' Pau

December 4 2015
38

..
1

.::..;__;_;:___ _ _ _ _ _ _ _.:....;::=.;::'--'-',
NOT Assqn ·· ,..-814-1
Paqe 11

A. ~Policyholder has a responsibility to.

40
1 medical expenses of $500 and they submit a claim for

2 respond to reasonable requests for information, but'

2 medical expenses for $500, is it your position that

3 the carrier does not need to gather this information

3 the company must, when they receive that claim for

4 through the policyholder..

4 medical expenses, they must go to the insured and

.

5

Q. Okay. But you do - responsibility is a

5 say, well, do you have any lost income claims to go
6 along with this?

6 \"Ord that you are comfortable with. They have a
7 responsibility to at least assist the carrier in

7

8 gathering information about the medical expenses?

8 submitted.

9

A. Only to the extent that they are asked to

9

--

1O

10 do so. If they are asked, they have a

A. Depends on what coverage the claim's
Q. What do you mean by that?

A. If it's a med pay claim, no. Although if

11 responsibility to follow through. They don't have

11 a person has both med pay and UM/UIM, the carrier

12 to anticipate the needs of the carrier.

12 should - the adjuster, first party's adjuster

13

Q. Okay. And let's go through this same

13 should be saying is there any other aspect to this

14 analysis with regard to lost income. What is a -

14 claim.

15 and I assume your position is that the company has

15

16 the - the obligation to gather information that

16 does not make a claim for a limited amount of

A person does not make a - a policyholder

17 would support the claim for lost income?

17 damages. They make a claim for what they are

18

A. Yes.

18 entitled to, and it's up to the carrier to work with

19

Q.

Okay. And how would they - how should

19 the policyholder to tease out the full extent of the

20 they go about doing that?

20 claim.

21

21

A. Asking the policyholder, probably, for

An unrepresented especially, but any

22 lost income, the starting point and probably one of

22 potioyholder does not have an obligation to try to

23 the most important aspects.

23 figure out how to structure a claim. The carrier

24

They can also look at, part of the picture

24 should be obtaining information, responses until its

25 but not as the main part of the picture, things like

25 obligation's covered.

39

41

1 income tax returns.

1

2

2 if the claimant was unrepresented. What about if

They can look at, if the person works for

Q. Okay. You mentioned in that answer that

3 a specific company, they can contact the company,

3 the claimant is represented by a lawyer?

4 the employer, and get absence records, that type of

4

5 thing. Generically that's what comes to mind.

5 assume that to some degree it's getting more

6

Q. Okay. And would it be accurate that the

7 insurance company would not have the duty to gather

A. Well, I think that a carrier can then

6 complete information; that the lawyer knows what to
7 be talking about, but still, that doesn't mean

8 any information concerning a claim for lost income

8 there's no obligation on the part of the carrier.

9 unless indeed there was a claim for lost income?

9

10

A. I wouldn't say that.

ij would say that any

The obligation to inquire is probably

1O easier to fulfill, ask the lawyer -

11 adjuster dolng either a third-party tort claim or. a

11

Q. Okay.

12 UM/UIM claim should inquire is there any lost

12

A. - is there any lost income hE;!re?

13 income.

13

Q.

14

Q. Okay.

14 You've got a person with a leg injury who has $500

15

A. I think there's pretty good case law on

Let's - this is a hypothetical again.

15 worth of medical expenses, and let's assume this

16 while these are technically part ~nd parcel of the
17 same type of coverage, the carrier is there to '

16 case that the claimant is represented by the lawyer.

18 discover what it owes. It isn't entitled to wait,

18 inquire either of the lawyer or the insured as to

19 .for a claim. i
20
Q. Okay. And so let's - so I can understand

20

17

It's your position that the company should

19 whether or not there's any lost income?
A. Depends on what stage of the proceedings,

21 exactly what you are saying to me here, let me ask

21 but I think that - can I back up and tell you how I

22 you this question in the form of a hypothetical, not

22 see it?

23 this case, a hypothetical.
24

If a - if a person, an insured, suffers a

25 broken something, a broken leg, and they have

NAEGELI
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1 of people injured in car accidents. There's a

1 property cases, carriers want more because you are

2 template that almost all adjusters use in asking

2 trying to track down construction costs, but again,

3 those questions.

3 in a case like this, the courts have generally said

4

4 that proof of loss is a notice to the carrier that

Those questions will include almost

5 universally have you missed work? As a result of

5 damages are sought accompanied by information with

6 missing work, have you lost income?

6 respect to the claim.

7

7

Q. And what information should be included?

8

A. Depends on the claim. Different courts

That usually occurs in the first

8 conversations between the policyholder and the

9 have been on different ways on this. You know, in

9 carrier. Should have happened here.
1O

So by the time a lawyer gets involved, it

10 this case, the arbitrator and the court have said a

11 seems to me that in a high percentage of cases,

11 proof of loss is, I do hesitate, but is Ms.

12 those issues have already been uncovered by an

12 Cedilla's letters. We are all bound by that, it's

13 adjuster's other calls questioning the policyholder,

13 res judicata.

14 but after that, I have to look at the specific

14

15 circumstances to say we should be doing this.

15 the arbitrator's decision that something to the

16

16 effect that the company was in a position as of the

That's the very first the carrier should

Q. Okay. And I think I remember from reading

17 be asking, did you miss work, and if so, how soon

17 date of the filing of the proof of loss to evaluate

18 did you go out?

18 all of Ms. Cedilla's claims. Is that right?

19

Q. Would your answer be the same if the

19

21 beginning?
22

A. That's my understanding of what the

20 arbitrator said we are bound by.

20 insured was represented by a lawyer from the
A. I think it would be pretty - I'd have to ~-,!- ·.

21

Q. Okay. Do you agree with that?

22

A. I haven't tried to - I'm forced to agree

23 with it because it's already been determined. I .

23 look at who was doing what, who was saying what, who
24 was expecting what. I don't think I could

24 don't think it's my position to second guess a

25 generalize.

25 court, second guess an arbitrator.,

43
1

Q.

In addition to lost income, should the

45
1

2 carrier inquire as regards any other possible damage

. I mean, those are decision makers, and

2 ·frankly what bothers me is I think that Farmers

3 or loss that you can think of?

3 'wants to continue to say - to go behind that. We ·

4

4 are all bound by it, and that's where I am on it.

A. Well, yeah. I mean, just going back to

5 that same template, are you taking any medications,-

5·

6 are you missing work, are there things that you used

6 three or four times. Despite the fact that you are

7· to do that you can't do, all of those types of 1

7 quote, "bound by it," unquote, do you have an

8 questions that a competent adjuster would

8 opinion as to whether or not the company was in a

.

9 automatically inquire of at the beginning of the

9 position to evaluate all of Ms. Cedilla's claims as

1O claim and continuing through it.
11

Q.

Q. Okay. And I got that because you told me

10 of the date of the filing of the proof of loss?

In your opinion, is it bad faith if they

11

A. My own opinion is they were on notice to

12 don't ask those questions? _

12 where they either could evaluate or could continue

13

A. Absolutely.

13 to investigate in order to fully evaluate. I think

14

Q. And why is it bad faith?

14 there were things that happened after the day of

15

1A.

15 that proof of loss that Farmers should have

Because the statute in Idaho says that in

16 :. I'm paraphrasing, it's phrased in terms of can't

16 continued to follow and investigate.

17 deny a claim, but you have to do an investigation:

17

18 based upon all the information available.

18 that hadn't happened yet, but they could know that

J

19

•

And that's in the statute. And if a

20 carrier is choosing to ignore some of the

They could not possibly have known things

19 those things were in the future. For example,
20 medical records that say she's needing surgery, even

21 information, it's not in compliance with the

21 with big words should know even before the surgery

22 statute, all the information available.

22 took place.

23

Q. What is a proof of loss?

23

24

A. It depends a little bit on the type of

24 I'm assuming correctly or not. I assume that you

25 insurance you are talking about because in some

NAEGELI
DEPOSITION AND TRIAL EXPERTS

Q. So I assume - well, you tell me whether

25 wouldn't say that Farmers was guilty of bad faith by

N

800,528.3335
Naegeli USA.com

001830

lrvmq

"Bud-' "Pau

December 4 2015

.::..;...;_.;...__ _ _ _ _ _ _ _.;....;;aw.;;;...:_;;
NOT Assqn _,, '"'0814-1
Paqe 13

46
1 investigation and should have made ongoing payment,

1 continuing to investigate as you have explained?
2

1 A.

48

Had they continued to investigate as I've,·

2 but I wouldn't say that they at that point in time

3 explained, I would have been much happier with their.

3 within a week of getting a proof of loss should have

4 performance. I still think it suffered from some

4 written a $500,000 check, no.

5, problems, but I think they did a very poor job of

5

6 investigating.

6 conceptual discussion here, Mr. Paul, so I can

7

7 understand how you look at these claims, and I want

Q.

But would you agree that they weren't

Q. Okay. Okay. Going back to a kind of a

8 guilty of bad faith because they didn't pay the

8 to go back and use one of your words so that you can

9 entirety of Mrs. Cedilla's claim within a reasonable

9 understand where I'm coming from.
10

1O time after she filed a proof of loss?
11

A. Well, I can't agree with that.

12

Q.

11 there were some adversarial components to the

You think they were in bad faith for not

12 relationship, remember that?

13 paying that?
14

And you said that in a UIM situation,

A. I think they were in bad faith at the

13

A. Absolutely.

14

Q.

Okay. And I'm going to use another

15 period of time for a number of reasons, including

15 hypothetical here just so I can understand how you

16 for investigation.

16 look at this.

17

17

Q. Okay. But not because they didn't pay the

18 whole claim as of that date?
19

Let's say that in a UIM claim, if the

18 claimant says I have a claim for $200 and the

A. I don't know - not because they didn't -

19 carrier says, well, we think it's only worth a

20 okay. I can agree not because they didn't pay the

20 hundred dollars, we can't agree, and from that point

21 entire amount that the arbitrator found.

21 they are adversarial, they cannot agree.

22

22

They should have paid more. They should

23 have continued to investigate more. They should

And my question is what do you do in - in

23 this relationship to resolve that disagreement?

A. You separate between what I'll call

24 have made additional payment more promptly. I will

24

25 never say the carrier can know in advance the exact

25 objective and what I'll call subjective. So I think

47
1 amount.
2
Q. Right. And likewise, there's no way that

49
1 there's an adversarial relationship as to the value
2 of pain and suffering.

3 they could have known on the date the proof of loss

3

4 was filed or within a reasonable time thereafter

4 relationship as to the fact did somebody miss work, -

5 what the cost of her subsequent surgeries were going

5 yes or no. I don't think you should be fighting

6 to be, correct; no way to know that?
7

A. No. I think that we settle a lot of cases

I don't think there is an adversarial

6 about did they miss work, but somebody wakes up
7 every morning and their back hurts and they can't·

8 based upon future probabilities, and I've settled

8 vacuum, and someone says the pain and suffering,

9 huge numbers of cases where someone is expected to

9 general damage component, is a hundred thousand, and·

10 have a future surgery, and we move· that into the

10 someone else says, no, it's 20,000. That's •

11 settlement.

11 adversarial. :

12

12

So a carrier has to look at the

13 likelihood, probability, and known costs if there's

I think what-if things)f there's no

13 objective standard for resolving, I think that's

14 an indication it may be necessary.

14 fair game to be arguing over.;

15

15

Can they calculate that to the exact

Q. Okay. And how do ydu resolve that, that

16 penny? No, but a lot of cases are settled on the
17 basis of future medical to include an allowance for

16 disagreement?
17
A. According to the litigation or go to

18 future medical expenses that have not yet occurred.

18 arbitration.

19

Q. Is that one of your criticisms of Farmers

20 in this case is that they didn't project within a

19

Q. And from the point of view of your

20 evaluation of Farmers' performance in this case, is

21 reasonably short time after the proof of loss a

21 it appropriate for them to go to arbitration or to

22 surgery that she had thereafter; is that part of

22 court?

23 your criticism?

23

24

A. I sure wouldn't phrase it that way. I

25 would say that they should have made a prompter

NAEGELI
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1 based upon their investigation and arbitrated

1 arbitration or to court?

2 general damages. I don't know that there's much

2

3 else to arbitrate other than general.

3 arbitration is to solve legitimate disputes.

4

Q. Okay. So do I understand that if there is

4

5 objective proof, if you will, of an item of damage,

A. No. That's why we have courts and
Q. Okay. So in the context of our discussion

5 here, what is fairly debatable and what isn't?

A. ~eneral damages are fairly debatable,

6 they can't go to arbitration or court to resolve the

6

7 difference of opinion in terms of the value of
8 something that is - that's obtainable from an

7 1 which was the - I go back to what the arbitrator
8,, found as the arbitrator reviewed. The arbitrator
9 found that the evidence did not support Farmers'

9 objective point of view?

10 position on what's standard. It wasn't there.

11

A. I'm not sure I could follow your question.
Q. Well-

12

A. You are thinking in terms of come up with

12 continuing to say it was zero lost income even when;

10

11

14

I also point out that Farmers was.

13 their own expert was saying there was at least lost

13 something that's "come upable."

Q. Okay. You are right, that was a horrible

14 income for the surgery.

15 question. If you go back to the medical expenses,

15

16 and let's assume that the medical expenses are

16 that was partially debatable, but certainly not

17 $10,000, and the company says, well, our evaluation

17 debatable the way it was handled and presented, and

18 of those medical expenses, we will pay 7,000 of it.

18 .more should have been paid.

Even though there are bills for 10,000, we

19

19 -

20 will only pay 7,000 of it because we think some of
'·.\

52

I don't think that - it's possible that

Q.

The lost income claim was partially

20 debatable?

21 it's preexisting or whatever. Is it appropriate for

21

22 the insurance company to take that issue to

22 say that. I know that the arbitrator has said the

A. Could have been. I don't know enough to

23 arbitration?

23/position of Farmers was simply not supported by the

24
A. If it is sufficient to support their
25 rcontentions and if their contentions are based upon ;.
.
.
.
'
,

24 evidence. Why didn't Farmers' own investigation

·-.1
1

25 reach that same conclusion?

-

51

53

1 a full and fair investigation as opposed to writing

If Farmers had evaluated that 112,000 and

2 a letter to a doctor saying we are looking for a1 i

2 the arbitrator came back and said 150, that could

3 doctor to refute what a treating doctor said.;
So, you know, if you do it fully, fairly

4

5 and completely, you are going to - in many cases
6 there can be a dispute over what is and isn't

3 have been a fairly debatable issue between 150 and
4 112. fiiere is not a fairly debatable issue between
_,,

5 zero 150. :I"'
6
Q. Okay.

7 preexisting.

7

8

8 fairly debatable.
9
Q. Okay.

Q. And is that dispute part of what we in the

9 law call fairly debatable?
1O

A. In some cases that's fairly debatable. In

A. So you have to quantify when you say

10

A. I thought you said maybe partially.

11 other cases it's not.

11

Q.

12

12 example, if the carrier said 112 and the arbitrator

Q.

Okay. So you are not saying that, and

I follow what you are saying. In your

13 again, I'm putting words in your mouth so make sure

13 said 150, is that bad faith that they didn't pay 150

14 that I'm not incorrect.

14 to begin with?

15

A. I'm very careful.

15

16

Q.

Yes, you are.

17

Q.

You are not saying that it is

A. It depends on where the 112 came from. If

16 it came from a fair, objective investigation, it's

18 inappropriate or bad faith across the board for an

17 not bad faith. If it came from going out and ·
18 :'l_ooking for argument to support a minimal bad faith

19 insurance company to take a dispute to arbitration

19 - excuse me, a minimal lost income, yes.

20 or to court?

20

21

21 fair, impartial, objective investigation. It can't

A. No. There are many times that's

22 • go out and try to hire people to lower the damages.

22 necessary.
23

Q.

The carrier's argument has to be based·on •

Okay. And can I go - can I say it is

23

If it does, it's bad faith. If the

..

24 not, in your opinion, bad faith across the board for

24 ·arguments are based on a fair, open inquiry ,

25 an insurance company to take a dispute to

25 supported by the evidence, that's ok~y.
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1

Okay. Let's stick with - this, our

Q.

1 you said, warning the carrier.

2 discussion here, kind of takes me back to your

2

3 report page 4.
4

56

A. Let's do this topic and then do a quick

5 break.

A. Yeah, I'll give you some good examples.

3

Q. All right.

4

A. That's only one, we started with one.

.

5 Number two, the letter that Mr. Thomson wrote, or

6

Q.

7

A. Next five, 10 minutes is fine.

7 the policyholder.

8

Q. Okay. Any time. I'm going to page 4 of

8

Q. Is that what his letters said?

9 your opinion, your report, it talks about extreme

9

A. It said I'm looking for someone to refute

Do you want to take one first?

6 letters, asking for a doctor who will opine against

10 behavior.

1O Dr. whatever's opinion that the shoulder was

11

11 related.

In the first couple of sentences there,

12 you talk about their nitpicking was an extreme

12

Q. Okay.

13 deviation from industry standards, and you say there

13

A. 1 I have never seen a letter that - going

14 is also evidence that Farmers' behavior was the

14 that far looking for a favorable opinion as opposed

15 result of malice and constituted outrageous conduct.

15 - to looking for an honest, objective opinion.
16- Q. Okay.
_,

16

And I get to that part of your report by

17 the testimony you just gave that it sounded like if

17

18 their motivation is more in sync with their own

18

Q.

19 financial interests as opposed to the interest of

19

A.· I think that putting Farmers - excuse me,;,

20 the insured, then you are talking about bad faith?

20 Farmers putting Blue Cross on one of the payment

21

A. Not quite how I would phrase it. I think

A. That is very, very, very bad.
Okay.

21 ~checks without ever talking to Mr. Steele and

22 there's probably a good deal of overlap to what 1'11]_

22 figuring is that the appr.opriate way to protect ·

23 saying and what you are saying. I don't think I can

23 Farmers' subrogation lien interest was malicious and

24 completely buy your phrase.

24 went beyond the bounds of normal conducti

25

Q.

Okay. And I'm just trying to find some

Q. Why was it malicious?

25

57

55
A. Because all it wanted to do was protect

1 phrasing that you are comfortable with. You used

2 itself from the subrogation without any evaluation

2 the word "malice."
3

What is the evidence - what is - first

3 of what it would do to Ms. Cedilla's position.

4 of all, what was their - what was their mi:l)icious ,

4

5 conduct, let's start with that, what was their

5 protect ourselves. I have no problem with that.

6 malicious conduct?

6 Call Mr. Steele and say how do you want to do it, do

7

A. As I read the file as a whole, it seems to

8 me that Farmers went out of its way to throw

-

9 numerous roadblocks into Ms. Cedilla's path. It

They should have said, okay, we need to

7 you want us to put Blue Cross on the check or do you
8 want us to make the check payable to your trust
9 account with your promise that, even in writing, to

10 refused to accept that it was wrong and did

10 hold harmless, that you will pay- that you will

11 everything it could to avoid paying a fair amount

11 satisfy any liens?
12
Q. Okay.

12 · for her claim.
13

·- It began as early as the agent warning :

14 Farmers, Farmers' agent, hey, let's look really

13

A. ,The problem is there's a difference

14 between satisfying liens and paying liens, and what

15 closely at this claim. I find that really bad

15 Farmers does put Cedillo in a position where it was

16 behavior, and it seems to typify what happened from

16 losing all of its bargaining position as far as

17 then on.

17

18

~nd we can talk about other specific

satisfying liens, and there were many other routes

18 that Farmers could have protected itself without a

19 examples, but every place I looked, Farmers is

19 negative impact on the policyholder. :

20 trying to get out of paying a fair amount for this 1
21 claim.
.,

20

22

22 adequate proof of loss at the beginning was at least

Q. You know, you said all along the way,

Q., Okay. I think that Farmers asking -

21: hiring

-a lawyer and asking is this letter an

23 every place I look, and what I would really like to

23 bizarre, but in the context of what's happening,

24 know is what are the specifics that support that.

24 looks to be pretty malicious.

25 Besides the one you identified here, the agent, as

25
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1 1 they first get a claim? They should be worrying

1 thousands of hundreds of thousands of pages; so, you
2 know, the judge will rule what is and isn't

2 -about evaluating and paying the claim. And instead,
3 it looks like they are setting the thing up for

3 admissible, but every time I look at it, I come up

4 litigation from the very beginning and wondering.if

4 with new things.

5 this going to cost us, Farmers, in attorneys fees;
6
I can't understand why they were doing

5
I'm trying to give you as many as I can,
6 but they all come under the banners of inadequate
7, investigation, intentional act.
.:

7 that if it wasn't part of this, well, we want to
8 really tough this one out.
9

Q.

8

Q.

Okay. In terms of the .:.. of the conduct

9 which falls into our category of extreme deviation

Okay. And just so I've got the right

10 and malicious, the five you've given me are all you

1O thing written down here, it was asking the lawyer at
11 the outset if the proof of loss was -

11 can think of at the moment?

12
13

A. Adequate.
Q. Sufficient, okay.

12
13

14

A. Under the attorney fee statute.

A. Let me keep thinking.
MR. GJORDING: Let's take a recess. Maybe

14 you will have a couple more after we get through

Q. All right. Okay.
15
A ..·bbjecting to Mr. Steele acting as attorney
16
17 after allowing him to participate in the

15 with the recess. Okay, John Sellers, we are going

18 arbitration. The Supreme Co~rt ruled that they
19 didn't care whether there was a waiver or not if the

18

THE DEPONENT: Five minutes is good.

19

THE REPORTER: Okay. Sounds great. The

20 representation was appropriate.

20 time is 11 :45 a.m. We are off the Record.

21
I'm more interested in the waiver issue
22 because that shows they are trying t0:trap him.

21

(WHEREUPON, a recess was taken.)

22

THE REPORTER: We are back on the Record.

16 to take a bathroom break here for probably - it's
17 up to you.

23 They are saying, okay, we have had years of
24 arbitration but now we don't think we should pay

23 The time is 11 :55 a.m.
24 BY MR. GJORDING:
Q. Okay. So have you thought of any more?
25

_

25 because you were representing her even though we

59

61
A. Yeah. What I tried to do so far, I think,

1 agreed you could represent her. I think that's

2 is point out five that to me are evidence of

2 really bad conduct.
3
MR. GJORDING: Okay. How are you doing,
4 John Sellers, are you still there?
5

THE REPORTER: Yes, sir.

6
MR. GJORDING: We are going to take a
7 break here in a second.
8
THE REPORTER: Sure.
9
THE DEPONENT: .fhose are good examples I
10 struggled with right now. I'm not sure there aren't _

3 malicious behavior.

·4

Q.

Okay.

5
A. I have not thought of any other that I
6 think of evidence of intent as much as evidence of
7 how that intent was carried out.
8
The ongoing appeals, motions for
9 recon~ideration, even losing 7-0 in the Supreme

10 Court, which takes a mighty lapse in judgment to get

11 others, but if I can use an example between felonies

11 'there, to me, the whole course of appeal,

12 and misdemeanors - I'm not trying to say this is
13 criminal law and someone's going to jail, but what

12 reconsideration, on and on, while not necessarily

,

14 I'm trying to do is differentiate things that I

13 malicious, was certainly outrageous and extreme,.
14
The closing the file while there was a

15 think are extreme from things that I think are

15 pending reserve to me is pretty bizarre. It's, to

16 lousy.

16 me, is evidence that there is something about thi~
17 'file - that something was driving this file other
18 than an effort to fairly adjust it.,
19
Was that malice, incompetence, I don't ·

17 -

So I'm calling the lousy stuff ~

~

18 · misdemeanors and extreme stuff felonies, and I've
19 just given you a list of what I think are the
20 extreme, as an analogy, felonies.
21 BY MR. GJORDING:
Q. Okay. And so you keep using the term
22
23 "examples," I'm giving you examples. I want all of
24 them.
A. I keep coming up with them as I read
25
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1 hard to track, but at least something that was

1 are part and parcel of this just on, on, on, on, on~

2 stamped 581 was an indication that the adjuster

2 ·

3 writing that note was - had - couldn't accept the

3 be much more convinced that the objective was

4 fact that - somehow in his opinion Mr. Steele was

4 completely open-ended, but here I see so many

And if it were a split decision, I would

5 going to suffer from his own negligence, and that's

5 indications that Farmers just wants to settle all

6 where I saw it written, but certainly that added to

6 the time, like as far as trying to disqualify the

7 goes a long way toward explaining part of that

7 .attorney. Look at that, I mean, there's a lot of

8 behavior in this case.

8 evidence of malice.
9

And you can see reflections of that all

9

10 the way to arguing in the Supreme Court, maybe with

10 in an extremely long, slow process. You go back to

11 gentler terminology, that same argument.
12

Q.

And what did that result in? It resulted

11 the definition, is there unreasonable delay. I

Now, as a lawyer, I'm intrigued with your

12 think this met unreasonable delay.
'

13 conclusion that appealing a case to the Supreme

13

14 Court is extreme behavior.

14

Q. The whole thing?

15
A Not in and of itself, but when coupled
16 with evidence of malice and coupled with evidence of

15 yeah.
16
Q. So, you know, as I hear you explain your

17 the way this case has strung out, strung out, strung

17 position by referencing the arbitrator's decision,

A.· The whole thing from beginning to end,·

18 · out, and strung out with - I think it was extreme.

18 if you lose, you are guilty of bad behavior?

19

19

Did it go as far as Rule 11? I don't

20 know, but this was the most protracted UIM case I've

20 and you lose and you lose and you lose and you lose1

21 ever seen, and there was indications of bad motive.

21 and you still are fighting, that is evidence of bad

AAd it's really pretty hard to lose 7-0 on

22

A. · Absolutely not. If you lose and you lose

23 an insurance case, I mean, that says a lot about the

22 behavior.
23··
Q. How many times do you have to lose before

24 inadequacies in the argument made, but, yeah, that -

24 it becomes bad behavior?

25 - I think that the whole pattern was extreme and ·

25

A. Well, if the file was open, had nothing to

65
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1 outrageous.

1 make - none of the felonies in it, I'd say you

2

2 could go further than if you are - the file already

·-

Q. Well, you know, I'm chuckling here, I'm

3 not chuckling at you, Mr. Paul, but - well, first

3 shows a number of bad motives.

4 of all, we have five justices, we don't have seven,

4

5 but I know that's -

5 'I've alleged as felonies, I would be more indulgent

6

A. Excuse me.

7

Q.

6 ··of the ongoing appeal, but to me, it's part and

But you say it's really hard to get five

8 justices to decide against you?
9

· If the file did not contain the things

A. The insurance cases that I've been

10 involved with in both Court of Appeals and the

7 parcel of the same stonewalling.

8
And then it extends to trying to get
9 discovery of the claims file. Just at every point,
10 Farmers did everything they could to stop this.

11 Supreme Court of Washington have almost always been

11

12 (inaudible). And I know the Washington seven - I

12 on Farmers' part to work Ms. Cedillo or do you think

Do you think that this was just an effort

13 this is evidence of their behavior across the board

13 apologize. I know it's not.
14

Q.

Q. And that's part of your analysis here is

14 in dealing with all claims?
A. I haven't seen enough Farmers claims to'

15 that - that the fact that the Supreme Court ruled

15

16 unanimously is part of your criticism of the way

16 know how they behave in other situations. I - if

17 this case was handled?

17 you like to call that sufficient, I have no reason

18

18 to believe that Farmers acted that way all the time.

A. A small part, a small part, ·but you have

19 the arbitrator ruling that there's no evidence to

19

20 support this, the arbitrator ruling that certain of

20 don't know whether I have - I've listed down five

Q. All right. Going back to the - and I

21 the positions raised by Farmers was pure

21 things that you felt were malicious.

22 speculation.

22

23

23 are the only malicious things, but I think those are,

You have Farmers' evaluation of lost

A. Evidence of malice. I don't think those

24 incom'e inconsistent with their own effort - excuse

24 the best ways that I can show that there was this · _

25 me, their own expert. You have a lot of things that .·

25 malice. This could have been at other places w~~!e I
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1 ·couldn't detect it.

1

A. I don't remember saying that.

2 -

2

Q.

Q.

Do you have any other instances or aspects

Is it your opinion that they were - that

3 of this, of this case, that you would add as

3 they were engaging in outrageous or malicious

4 evidence of malice other than five you've given me?

4 conduct because they litigated the proof of loss all

5

A. Not that I can think of.

6

Q. Okay. Have you - is there any other

5 the way to the Supreme Court?
6
A. I don't think litigating it to the Supreme
7 Court is evidence of malice. 'I think there's

7 conduct on the part of Mr. Ramsey that you can - is
8 there any conduct on the part of Mr. Ramsey that you

8 · evidence that I told you about malice, and this is.-

9 haven't already discussed that you feel is - was

9 how that malice was executed.
10

10 malicious?
11

I don't think that the - we are trying to

11 figure out why those people in California shot all

A. I didn't break it down by adjuster. Every

12 those people. Well, we can't tell why they shot

12 time I have a file, I think I can come up with
13 additional, find new opinion. I can't say there was

13 them from the shooting. We go back to look at their

14 malice, but to me, there was strong evidence of

14 computer. We go back and look at what they said.

15 malice going through it. I looked at - I didn't

15 We look for evidence of malice that we can then use

16 pay attention to if it was Ramsey's.

16 to infer motive for conduct.

17

17

Q.

How about same question with regard to Mr.

To me, the conduct of litigating, -

18 Thomson, Jeff Thomson, the lawyer?

18 litigating, litigating is conduct that in and of

19

19 itself doesn't show motive, doesn't show malicious

A. Without seeing a completely unredacted set

20 of his correspondence, I can't opine whether he was

20- motive, but given the other evidence of malicious

21 malicious or not.· He was pretty intransigent and .
22 hard-nosed about this.

21 motive, this certainly shows how that was carried,
•,,,
22 out.

23

23 -

I don't know where that came from, and it

Q. Well, I don't know how we got to

24 seems that Farmers disregarded many suggestions that

2.4

25 would have ameliorated the situation.

25 that we are talking about, did Farmers litigate the

California, but is - in your review of the case

69
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1

Q. Such as?

1 proof of loss all the way to the Supreme Court?

2

A. Such as he said that this was a ~ they •

2

A. I think tangentially.

3 took a proof of loss so why the hell did they

3

Q. And was that outrageous in your opinion?

4 continue to litigate that all the way to the SupremE)

4

A. I try to say that a number of the things

5 Court. If they had just listened to him in the

5 that were done in and of themselves would not be

6 first place, we would have been done a year or two

6 outrageous, would not be extreme, but the manner in_
7 which it was done again and again and again across

7 ago.
8

Q. What do you mean they continued to

9 litigate the proof of loss all the way to the

the board on so many issues in totality was extreme.

9 There were a lot of misdemeanors that in total is
1O very bad conduct.

10 Supreme Court?
11

8

A. The issue, one of the issues in the ~

11

-

Individually, not in the file, ·

12 Supreme Court was the prejudgment interest, which'

12 individually isn't a big deal, but in context with

13 goes back to whether that was proof of loss._

13 saying let's watch this claim, in the context of ·

14

Q. That's your opinion?

14 saying let's go get witnesses that agree with us and

15

A. My memory of the way the case developed.

16 That isn't an opinion, that's my memory of how it
17 developed.
18

Q.

Okay. But so there isn't an opinion

15 hurt the plaintiff, you put that all together, it's 16 extreme.
I wouldn't say that it's extreme because
17
18 of any one of these things I categorize as
19 misdemeanors, but there are a whole bunch of them.

19 there?
20
A. I don't think so.
21

_

20 Taken together, yes.

Q. Okay. So you are not - you don't have an

21

Q. Okay. We have talked about the felonies.

22 opinion on the issue of whether or not the

22 Let's talk about the misdemeanors, we will use your

23 defendant's behavior was outrageous or malicious in,

23 term.

24 quote, "litigating the proof of loss all the way to

24
25

25 the Supreme Court," unquote?
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1

A. The main misdemeanor is an ongoing failure -

'

2 to gather information and fully evaluate the case in
3 a timely manner.
4

72
1

MR. GJORDING: That's number one.

2

MR. STEELE: Going from 8,000 to 155,000.

3 The lost income issue, waiting to find out if Steele

There - I think it's very, very unusual.

4 had paid medical expenses.

5 .and inconsistent with industry standards to have

5 BY MR. GJORDING:

6 basically the same evaluation in the file month

6

Q. So those are all, okay.

7 after month, well after Ms. Cedilla's second

7

A. And they all come under the rubric of

8 surgery, and then all of a sudden spring from, I

.

8 investigation.

9 can't remember, was it 8,000 at that time or 7,ooo,·

9

1O I can't remember the number, but all of a sudden it

10

I got you.

Q.

MR. STEELE: And again and again asking

11 · bumps up to $155,000 evaluation. The reserve goes

11 for medical releases.

12 up and the check is written.

12

13

I don't have any problem with issuing that

.

MR. GJORDING: Okay.

13 BY MR. GJORDING:
So if there are more misdemeanors, please

14 check for 155. I have a big problem with why that

14

15 wasn't done in one or more payments well before'

15 add them to the list.

16 then.

16

17

I'm very critical of the way that the file

Q.

A. Okay. Closing and opening the file, do we.

.

17 have that as a misdemeanor? We talked about it, but

18 evaluates lost income saying there was no lost

18 I don't know whether we categorized it. The issuing ·

19 income. I'm very critical of the way that somehow Of

19 payment --

20 other in the file they are saying we are waiting to

20

MR. STEELE: Blue Cross?

21 find out if Mr. Steele paid any of these bills

21

THE DEPONENT: We already talked about

22 himself.

22 Blue Cross, ha11en't we? I thought that was a

23

23 felony.

It's a legitimate question, but it could

24 have been answered time and time again much, much

24

MR. STEELE: That's correct.

25 earlier than that. Find out. You can't say, oh, we

25

THE DEPONENT: Issuing the check later on

71
1 just found out and somehow that excuses our slow

1 or I want to say it was later on, but issuing the,-

2 behavior.

2 check with the letter saying we have the right to

3

I'm critical of what looks like getting

3 collect this back.

4 five medical authorizations, I might be wrong, it's ·

4

5 really hard when you are reviewing the file and you

5 the event they won. They needed a way to protect.

6 see 12 copies of the same thing, but it looked like.

6 themselves if they won, but this was a pretty heavy-

7 they again and again and again asked for medical

They needed a way to protect themselves in

7 handed.

8 authorizations.

8

9

9 say do you want to post a bond, do you want to put

It seemed like they may have needed

10 whatever it was for the hospital, the hospital
11 wanted something on their own form, but it seemed
12 like there were just many, many.

Again, if they just call Mr. Steele and

10 the money in the court, but I think sending the
11 check with a threat of seeking reimbursement was,
12 again, a misdemeanor, but it was causing additional

13

Q. Numerous medical releases?

13 harm. I think those are ones I can think of right

14

A. Yeah.

14 now.

15

Q. Okay. So we are going to go back to

15 BY MR. GJORDING:

16 number one in a minute, but number one was the
17 ongoing failure to investigate in a timely manner,

Q. All right. Going back to further
16
17 investigate a couple of those. With regard to the

18 number two was getting numerous medical releases.
19 Continue with the list of misdemeanors.

18 lost income, what in your opinion did Farmers fail
19 to do with regard to lost income that puts this in
20 the misdemeanor category?

21

A. I thought I already had a third one.
Q. Well, maybe the lost income?

22

A. Lost income I have as one.

22 indications from the treating doctor that the

23

Q. Okay. And any others?

20

-

73

24

MR. STEELE: I have failure to investigate

25 in a timely manner.

21

A. They failed to overlook the repeated -

-

;

23 surgeries were related, that her injury was related.
24

They put undue emphasis on her income tax

25 returns saying that she made more the year of the
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1 accident than the year before and then totally

1 it helps them in their argument and so they didn't

2 discounted the fact that it crashed the next year

2 look further.
Q. This says that you are ascribing these

3 and, oh, that was just due to the economy. They

3

4 didn't-' they were looking for ways to fight the

4 motivations to Farmers based on these things that

5 claim rather than evaluate the claim.

5 you see.

5-

6

And then again their own witness at the

A. I'm telling you things that are wrong.

7 time of the arbitration said that she would have
8 lost income at least for the times of the surgeries,

7 The way they evaluated income was wrong. I'm saying
8 ·that based on what I've seen elsewhere in the file,

9 but they didn't even quantify that.

9 here's why it looks like they are doing it. That's

10

-

Well, they should have quantified it and

1O for the jury to decide. I can only say her~'s

11 paid it. Again, all they were trying to do was

11 reasons why it looks like that.

12 fight their own policyholder. They didn't try to

12

Q. Okay.

13 figure out what is a fair amount, they just wanted,'

13

A. But the way they did it was wrong. That,

14 to zero it.
15

14 wasn't based on motive, it was wrong.

I

Q. If I followed what you said, I think you

15

Q. All right. Going back to the _: that

16 said, correct me if I'm mistaken, that one of their

16 occasion, and I think you characterize it as just

17 excuses for not putting a value on her lost income

17 before the arbitration where they paid an additional

18 was that the - that the year after the accident,

18 $155,000 to Ms. Cedillo, that's where I'm going.

19 the economy fell, the economy dipped.

19

20

A. I might be wrong on the year after the

21 accident. I know they looked at two years. I
22 thought it was year of the accident and year after.

~,

·...

It could have been those were both one

23

A. Okay.

20

Q. What was that $155,000 for?

21

A. Her injury, compensating her injury.

22

Q.

But was it broken down, is it - did it

23 relate to any of the specifics of her claim; that

24 year later, but they looked at two years. One year

24 is, medical expenses, lost income, general damages,

25 they said, oh, look, she is making more money, it

25 or do you know?

77
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1 didn't hurt her. The next year they say, oh, well,
2 the whole economy fell off.

A. I don't think it was broken down in terms
2 of what was communicated to Ms. Cedillo or her

3

Q. And it was inappropriate to do that?

3 attorney. I think -·I don't remember that. I don't

4

A. It was inappropriate to base their opinion

4 remember how Farmers came up with that number, what '

5 so exclusively on that. It was fair to look at

5 factors they used to come up with that number. I

6 that, but that was really a secondary source of

6 was passingly familiar with that issue.

7 data.

7

Q. Why did they do that?

8

A. You have to ask them. I can give you some

8

There was much better data that they

9 didn't even try to get, and instead, again, they

9 good reasons.

10 were looking - it's not fair for me to say what

10

Q. What are the good reasons?

11 they were doing.

11

A. . A letter that counsel got from treating

12

·-

It certainly appears to me from the file

12 doctors that said in answer to your questions, these

13 they were looking for ways to say no, that they;

13 claims were - these injuries were totally related

14 weren't looking at ways to evaluate a fair - '

14 to the car accident he got to send on to Farmers

15

15 ,and, like, two weeks later they paid.
16 · Q. Two weeks later?
-

Q. Okay. You said that it was fair for them

16 to look at the declining economy as a factor?

A.

17

A. A factor, absolutely.

17

18

Q. Why would that be fair?

19

A. Because you are trying to evaluate what's

18 a half, three.
Q. Okay.
19

Pretty close. It might have been two and

A. It looks to me like -- you know, I can't

20 her loss, and if the whole industry is down, it may

20

21 be that she's going to be down, too.

21 say why they did it. Looks to me like -

22

Q. Well, that was wrong for them to do that?
22
23
A. It was wrong for them not to have done it
24 -- not to have obtained that old - that information
I
25 themselves much, much earlier. ,

It may be, though, that accounts for -

23 economy accounts for part of why she was down, but
24 she is down below what everyone else was down
25 because of the accident. They looked at one factor,
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1
2
3
4
5
6
7
8
9

1
2
3
4
5
6
7
8
9
10
11
12
13

Q. Okay.
A. It was wrong with the delay.

Q. Okay. Let's use that discussion to go to
-- I would like for you to identify for me the
occasions - the occasions when Farmers delayed·
payment such that in your mind it was evidence of ,
misconduct.
A. I think the original amount of payment was

$25,000, was way low, and I'll call that a delay

10 because eventually after the arbitration more was
11 paid. I think the 155 was slow, late, and still , '

12
13
14
15
16
17
18
19
20
21
22

low.
The arbitrator's award came out and it was
paid in two checks, one with Blue Cross's name on.

80

.

have been written, but the money wasn't really

15
16
17
18
19
20

transferred and so there was delay and up to the

21

I think the attorneys fees were, when it
got to that stage, were then paid with the threat

.

was no ability to use that money. The check might

155. I think

they were low in not including attorneys fees later
on.
They may have eventually gotten the
evaluation right, but I think they did - at least ,
the period of time between her second surgery and
the payment of

155, they were wrong.

The surgery occurred - and actually,
there are notes by the physician before that surgery
they could have used to say, okay, we know this is
going to be happening. So the fact that there were
times when they were right, there were definitely
times when they were wrong.

Q. Okay, yes, and I got that, but as you say,

14

it. I think that delayed and slowed things down.

that we are going to seek reimbursement; so there

'they were low when they issued the

in terms of their ultimate evaluation, they wouldn't
have been wrong if the arbitrator had come in under
what they paid?

A.

Even if I thought they were, I couldn't

argue that. I mean, we are all bound by that, yes.

Q. SoA. You might not find an expert that will say

22 that.

Supreme Court on that. ·..,_1 .
23
, So those are specific examples of delays,
24 and the exact amount, at least the first exa,d

Q. So if the arbitrator came below, they
23
24 weren't wrong on their evaluation, they weren't in
25 bad faith, but given the fact that the arbitrator

25 amount paid, I think the 155 was pretty low as well,

-

79

81

15 or not they were in bad faith on their evaluation

1
2
3
4
5
6
7
8
-9
10
11
12
13
14
15

16 depended on what the arbitrator said?
17
A. Not entirely, no.
Q. I thought you just said that they wouldn't
18
19 be in bad faith if the arbitrator had come in with a
20 figure lower?
21
A. They wouldn't have been wrong on their
22 ultimate evaluation.' I think think they were wrong
23 when they evaluated and paid her 25. I still think
24 they were wrong when they closed the fil 7.
25
I still think they were wrong when they --

16
17
18
19
20
21
22
23
24
25

1
2
3
4
5
6
7
8
9
10
11
12
13
14

but the first one was.

Q. Can I assume, Mr. Paul, that if the
arbitrator had come back with a figure below that
which Farmers had already paid, then their conduct
would have been okay?
A. Well, maybe, maybe not because the
conduct, if they were maliciously procrastinating,
even if they were right on their evaluation of the
value, it could still be in bad faith.
It wouldn't be on that end, I wouldn't
have any evidence that they were in bad faith on
their ultimate evaluation, but they would have
gotten it rig ht.

Q. Ultimately - so the evidence of whether

NAEGELI
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awarded much more than they paid, therefore they
were in bad faith on their ultimate evaluation,
correct?
A. You sometimes had ultimate evaluation and
sometimes didn't. They-:- if the arbitrator had
-agreed with them on the valuation, it would be very
hard for me to say they got their ultimate
evaluation wrong.
Even if I believed that, I wouldn't say it
because the arbitrator heard a lot more testimony
than I did. I wouldn't second guess him on the
ultimate evaluation.

Q. Okay. All right. I want to - I'm
getting close to the end here, Mr. Paul, so my
fussing around over here is a good sign.

A. Fuss away, it's okay with me.
Q. Okay. I'm looking at page 4 of your
report, and I want to look at a couple of statements
you made and ask you questions so I can understand
what they mean.
In the middle of paragraph - the first
paragraph on page 4, you say, quote, ''while I will
agree that both parties have a role in the timing of
the case; I'm firmly of the opinion that Farmers did ·
not perform an adequate or timely evaluation of

N
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1 - damages in ·this case."

1 each.

2

What did you mean when you say both

2

McDowell was bad faith.

3 parties have a role in the timing of this case?

3

St. Luke's was not.

4

A I didn't know until yesterday whether Mr.

4

Wolverton

5 Steele had revoked medical authorizations. I've

5
6

Heritage, it was bad faith.

6 seen cases where - a lot of cases where the
7 attorney representing an injured person, in either a

v. Zurich I think was bad faith.

7 I'm not positive I remember which case - if it's
8 the case I think it was.

8 first- or third-party setting, says all medical
9 authorizations are revoked.
10

Columbia

v. Allied was bad faith.

9

That's going to slow thing down if the

I don't know why, but I'm just not

10 remembering Iversen.

11 lawyer does that. There still may be good reasons

11

12 for a lawyer to do that, but you can't fault the

12

Q. What was that case about?

13

A An excess verdict that Tolman was the

13 insurance company. I learned that that did not
14 happen in this case and so I'm not aware of any

..

Hudson-Primary Health was bad faith.

14 lawyer, big excess verdict against a physician for

15 places where Ms. Cedillo or Mr. Steele significantly·:

15 medical malpractice, and the argument was the

16 slowed down the timing.

16 insurance company should have settled within limits
17 when they had the opportunity and failed to do so.

17

It looks like it took months to return

18 authorizations here and there. Is that typical?

18

19 Yeah. Is that the insurance company's fault? Of

19 Or which side were you on?

20 course not. 'But I didn't see anything that would ·

20

21 substantially slow things down based on the

21 and strongly feel, the jury disagreed with me, but

2-2 policyholder's conduct. And when I wrote that, I

22 if the carrier had simply refused to settle without

23 didn't know the whole situation.

23 good reason within policy limits, it definitely

24

Q.

Okay. I'm going to look at Deposition

Q. And did you find that that was bad faith?

A I was retained by the carrier, and I felt

24 would have been bad faith, but I felt they had good

25 Exhibit 2, and I want to go to Exhibit B. And you

25 reason and that the physician, specific physician

83
1 might want to put this up, Mr. Paul, because I'm
2 going to ask you some specific questions about the
3 case that you've listed under the category of
4 testimony. Which of these cases - were all these

85
1 involved vehemently did not want settlement because
2 that would result in three strikes and he'd lose his
3 license or he'd lose his hospital privileges, and I
4 thought that the insurance company trying to stand

5 cases - did all these cases involve bad faith?

5 behind the doctor was a legitimate reason for not

6

6 settling.

A No.

Q. Can you identify for me which ones did?
7
8
A. First one, Mr. Crary was bad faith as well
9 as seven - Clay vs. Zurich was bad faith.

Q. So Hudson insured who?
7
8
A Insured the physician's practice. It was
9 not physician owned, it was owned by, I don't know,

1O

Ferguson was bad faith.

11

Weinstein was bad faith.

11

Q. Was the carrier for the physician?

12

Rudolph-CUNA was bad faith.

12

A Well, that was part of the problem and the

13

Deeds vs. Regence was bad faith.

13 argument. The physician was not a named insured,

14

I think C&R Forestry was bad faith.

14 only the practice, and the practice wanted it

15

Aecon Buildings vs. Zurich was - may have

15 settled. The physician didn't. I thought the

10 Capital Equity.

16 evolved into bad faith but mostly was not when I
17 first got involved.

16 physician was still a "little i" insured.
17
Q. And what happened?

18

19 don't remember that case at all.

18
A. The verdict was for the - for the
19 physician practice.

20

Klundt vs. Globe was bad faith.

20

Q. Bad faith?

21

Stinker v. Nationwide, I don't remember

21

A Yeah, yeah, they said it was bad faith.
Q. Going back the page before, the Wolverton

Amica, I think was bad faith. I honestly

22 how much was bad faith, how much was custom and

22

23 practice in the insurance industry. My memory is it

23 case, what was that about? Next to the bottom.

24 was a bit - I would classify it more as coverage

24

25 than bad faith although it could have been some of

25 cases that Thomson hired me, here it's Powers and
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1 Thomson became the firm, and later it became Bowman.

1

2 Bowman, yeah. I remember all of those as being bad

2 list of what we ultimately ended up terming as

3 faith, but I don't remember 4

3 felonies and misdemeanors.

Q. And the one just before it, the St. Luke's

5 Magic Valley case, what was that about?
6

A. Attorney malpractice in an attorney

A. Glad you agree with me.

5

Q.

I know you are. I know you are. And my

7 that you ascribe to Farmers, is some of that conduct

8 to the policyholder, not the carrier.

8 conduct that was really undertaken either by their

Did it go to trial?

Q.

4

6 question to you is on some of the actions or conduct

7 representing a policyholder, did he discharge duty
9

Q. Okay. Mr. Paul, I'm looking at my - my

9 lawyer or at the - on the advice of their lawyer.

1O

A. I don't think so.

1O

11

Q. ,And the Weinstein case, what was that

11 , do you ascribe that to Farmers because you view the

For example, taking the appeal, do you -

12 about?

12 lawyer as the agent of Farmers?

13

13

A. That's either - it was a case that

A. I don't have enough information to fully

14 dramatically, in my opinion, changed the obligations

14 answer that without seeing fully unredacted

15 of a carrier in a UM/UIM setting.

15 materials.
16 · Q. Yeah.

In what regard?

-

16

Q.

17

A. Well, the main thing is the carrier would -

17

18 · have to pay medical payments as they were incurred

A. The impact on Ms. Cedillo is the same and

18 -- but I don't know how those decisions would be

19 if there was admitted liability under certain

19 made, I just don't.

20 circumstances, couldn't wait and resolve the matter

20

21 all at one time. It was a dramatic change the way

21 cited the - you know, the appeals, the opposing

22 things had been done until then.
23
Q. Okay.

22 motions and whatnot, and if - if!bese actions were

24

Q.

But, I mean, you said, you know, when you

23 . pursued by Farmers based on the advice of their

A. I don't remember if Weinstein was a five

24 lawyers, is that nevertheless Farmers' conduct in

25 zero when it got to the supremes, which I think - I

25 your mind?

87

89

1 wasn't a lawyer in that case, I was a witness.

1

2

2 the lawyer said to them, what discussion they have

So somewhere in here it tells me, and I

Q.

A. Absolutely it's their conduct. But what

3 want to recall that you - your charges are 275 an

3 may be relevant to deciding whether the conduct was

4 hour?

4 bad faith or not. I definitely feel that in the

5

A. Correct.

6

Q.

Okay. How much of - how much do you have

5 client's case, you bet, it's Farmers' conduct:/
6
Q. Okay. So is it your position that, for

7 in it thus far?

7 example, I'll give you a couple of examples where

8

8 the lawyer advised Farmers to oppose something that

9
10

A. This case?
Yes.

Q.

9 Ms. Cedilla's lawyer was doing in court and indeed

A. Not including today, billed 20 - 22, 25

1O they did oppose it.

11 hours?

11

12

12 counsel to appeal certain issues and they did it.

MR. GJORDING: Okay. Let's take another

Likewise Farmers was advised by their

13 five-minute recess.

13 Is it your feeling that they should not have done

14

14 those things despite the fact that they were advised

THE DEPONENT: Including yesterday and

15 including writing a report.

15 by the lawyer that those were the actions they

16
MR. GJORDING: Okay. John Sellers, we are
17 going to take another five-minute recess, and then

16 should take?
17
A. .Yeah, without seeing the fully redacted·

18 it's probably going to wrap up pretty soon after

18 ,files, I can't fully answer. If the lawyer said

19 that, okay?

19 these are appeal avenues you can take without my

20

THE REPORTER: Okay, perfect. The time is

20 violating Rule 11, get sanctions, or did he say

21 12:39 p.m. We are off the Record.

21 these are -1 put our chances of winning on appeal

22

(WHEREUPON, a recess was taken.)

22 at 10 percent, I put our chances of winning on

23

THE REPORTER: The time is 12:43 p.m. We

23 appeal at 90 percent, all of that goes into an

24 are back on the Record.

24 evaluation of the legitimacy of the conduct.

25 BY MR. GJORDING:

25
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1 conduct is unreasonable, too much obfuscation again ,

92
1 'equal consideration, but the insurance company is

J

2 and again and again, a refusal to accept it is the

2 governed by that. So they are governed by different
3 standards.

3 way it is folks.
4

Q. Okay. So if the lawyer said I think we

4

5 have got a 90 percent chance to prevail on this

Q. And you say they are taught to do - to

6 legal action, it's up to you whether or not you want

5 approach these decisions in that manner?
6
A. My experience with defense counsel at

7 me to do that, and they chose to go forward with the

7 seminars, the general consensus of the attorneys at

8 action that the lawyer was recommending, would that

8 professional practice seminars were it's a factor,

9 be either a felony or a misdemeanor?

9 it isn't an exclusive.

Q. Okay. And so is it - help me to further

10

A. May or may not be. It needs more.

10

11

Q. What do you need?

11 understand. So you are saying if the lawyer says,

12

A. I need to know the full discussion, I need

12 okay, Mr. Insurance Company Client, I recommend that

13 to know when it was that that argument was made. I

13 you take the following action, are you saying that

14 could hear 90 percent chance at the arbitration and

14 the insurance company needs at that point to

15 they lose the arbitration; I think it's 90 percent

15 determine whether or not they are acting in good

16 at the district court, they lose again.
17
If he is still saying 90 percent, I think

17 go forward or not?

16 faith towards the insured in telling the lawyer to

18 that's - that Farmers certainly has reason to

18

19 question the judgment. I got to hear the whole

19 -- is this acting in that manner:is it fair to the

20 totality of the circumstances.

20 policyholder. Also the questions you are asking

21

Q. So they can't - in your opinion, they

A. Absolutely. They have to decide are they

21 have to waive attorney-client privilege.
~.. I

22 can't escape your criticism just because the lawyer

22

23 was advising them to take this action or that

23 are acting on advice of counsel, then I need to see
24 what that advice was. Very hard for me to answer in

24 action?
25

· I mean, if a carrier is going to say we

A. That's a good way of saying it. It's not

25 the abstract.

91

93

1 determinative. It could be a factor, but it

1

2 certainly isn't an exclusive factor.

2 judgment on whether or not to follow the advice of

3

Q. Okay. And that is - and that will be -

4 your opinion would apply to any insurance company

Q.

But when the insurance company makes that

3 their counsel, that's a subjective call, judgment
4 call?

5 being advised by the lawyers in the - in the

5

6 handling of a claim like this?

6 file. I mean, I think there are times when clearly

7

7 you do it and clearly you don't, and then there is a

A. Yeah. I think the fact that counsel -

A. Well, it's based on a lot of what's in the

8 the defense of advice of counsel is a factor. It

8 new round where it could be subjective in some

9 isn't a black-and-white determinative.

9 situations. Some situations are judgment calls,

10

Q.

I wasn't talking about summary judgment,

1O some aren't.

11 but you are saying that this is - your opinion that

11

12 you just expressed is -- is representative of

12 that clearly something they should not have done?,·

Q. , Let's take the appeal in this case. Was

13 industry standards?

13

14

14 been done given everything that came before. If

A. Yeah. Insurance companies are taught and

15 believe that they have to make their decision

A. In my opinion, it clearly should not have

15 this was two years earlier, if there hadn't been two

16 incorporating advice of counsel but not exclusively

16 . motions for reconsideration, if the district court

17 deferring.

17 .hadn't ruled against you, there are situations where

18

The way I describe it is that under the ,'

18 ,a case should go to the Supreme Court, but no~on

19 statute, this provides for unfair practices. Those,

19 this prolonged history.

20 are not eligible for the insurance company to

20

21 delegate the performance of those duties, it's~

21 report here that we haven't touched on that you can

22 responsibility. ·

22 think of?

23

A lawyer is governed by a different

set of _;

23

Q. Okay. Are there any opinions in your

A. I just keep thinking if there's going to

24 standards than an insurance company. The lawyer is ,

24 be any discussion on advice of counsel, that I'd

25 · not governed by the I have to give the necessary '

25 like to be able to review those documents fully,
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1 which I understand are redacted.
2

96
CERTIFICATE

1

I'm sure that if the case goes to trial

2
I, John Sellers, do hereby certify that I reported all

3 and all these people testify that I could come up

3

4 with additional individual factors that either do or

4 proceedings adduced in the foregoing matter and that the

5 don't support my opinion.

5 foregoing transcript pages contstitutes a full, true,

6

6 and accurate record of said proceedings to the best of

I understand there are depositions still

7 being taken, and things people say in those

7 my ability.

8 depositions could affect my opinion one way or

8

9 another. I have no way of predicting that, but I

9

10 think we have covered everything as of today.
11

I further certify that I am neither related to

10 counsel or any part to the proceedings nor have any

MR. GJORDING: Okay. And John, John

11 interest in the outcome of the proceedings.

12 Steele, I assume that if - if Mr. Paul comes up

12

13 with different or additional opinions, you'll let me

13

14 know.

14 8th day of December, 2015.

15

MR. STEELE: I will, Jack, yes.

15

16

MR. GJORDING: Okay.

16

17

THE DEPONENT: Do you want me to read and

17

18 sign? If so, I'll tell him how to get it to me or
19 do you even care?

IN WITNESS HEREOF, I have hereunto set my hand this

18

-

-

19

20

MR. GJORDING: I don't care.

20 ISi John Sellers

21

THE DEPONENT: Okay. I don't want to.

21

22

MR. GJORDING: You want to waive 1'€'.ading

22
23

23 and signing?
24

24

THE DEPONENT: It's up to him, but I don't

25

25 care.

97

95
MR. STEELE: You don't care to read and

CORRECTION SHEET

2

2 sign?

Deposition of: Irving Paul

3

THE DEPONENT: No.

3 Regarding:

4

MR. STEELE: Okay, we will waive it.

4 Reporter:

5

MR. GJORDING: You'll waive that, okay.

5

Date: 12/04/15

Cedillo vs. Farmers Insurance Company
Sellers/McAdam

6 John Sellers, thank you again. And I've got the

6 Please make all corrections, changes or clarifications

7 address of the - of your local office here so I'll

7 to your testimony on this sheet, showing page and line

8 make contact with them, but you've got my phone

8 number. If there are no changes, write "none" across

9 number, you've got my email, and likewise you have
10 John Steele's contact information. If you have any

9 the page. Sign this sheet on the line provided.
1O Page Line Reason for Change

11 questions, let us know, and thank you very much.

11

12

12

THE REPORTER: You are welcome. This

13 concludes the deposition of Mr. Irving Paul, and Mr.

13

14 Gjording, would you like the original transcript?

14

15

MR. GJORDING: Yes, please.

15

16

THE REPORTER: Okay. And the time is

17 12:54 p.m. and we are off the Record. Thank you
18 both.
19

(WHEREUPON, the deposition of IRVING

20 "BUDDY" PAUL was concluded at 12:54 p.m.)

21
22
23
24
25

-- -- -----------------

-- -- ------------------ -- ------------------ -- -----------------

-- -- ------------------ - - - - - - - - - - - - - - - - - - 17
-- -- - - - - - - - - - - - - - - - - 18
-- -- - - - - - - - - - - - - - - - - 19
-- - - - - - - - - - - - - - - - - - - 20
- - -- ----------------21
- - -- ----------------22 -- -- - - - - - - - - - - - - - - - - 23
-- -----------------Signature._ _ _ _ _ _ _ _ _ __
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1

DECLARATION

2 Deposition of: Irving Paul
3 Regarding:
4 Reporter:

Date: 12/04/15

Cedillo vs. Farmers Insurance Company
Sellers/McAdam

5
6
7 I declare under penalty of perjury the following to
8 be true:
9
10 I have read my deposition and the same is true and
11 accurate save and except for any corrections as made

..

12 by me on the Correction Page herein.
13
14 Signed at
15 on the

day of

2015.

16
17
18
19
20
21
22

•\,;}

.

23
24

Irving Paul
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E'.X:PERT REPORT
OF IRVING "BUDDY" PAUL
Cedillo v. Farmers
I, Identification

This report is being pre_pared by lrving ''Buddy" Paul. My business address is 522 W. Riverside,
Suite 800, Spokane, WA 99201. My home address, where I do most of my wotk, is · 11177 N.
Rocking R. Rd.t Hayd~n, Idaho 83835. Compensation is being paid at the rate of $275 per hour for all
activltiest including file review, drafting, necessary travel, and 1estimony.
II. Ouallflcatf ons

Attached hereto as Attaohtnent A la a resume representing an overview of rpy background and
qualifications. Also attached ~ Attachment B is a list of oases in which I have testified, either by trial or
deposition, as an expert w{tness. The attachment also includes a list of publications I have authored. In
addition to the basic resume, I would add the fol1owing.
I am an attorney. havJng been admitted to practice fn the states of Washington, MlchigEUl, and Idaho. I
graduateg from the University of Michigan Law School in 1973, and served as a la.w olerk: to a U.S.
Federal District Court judge in Detrolt, My Michigan and Washington licenses a.re currently inactive. I
no longer appear as counsel of record in cMes, and limit my activity to consulting and testifying on
insurance claims Issues, I ~lan to let my Idaho licem1e lapse at the end of this oalendar year.
I was admitted to practice in Washingt.on In 1976, and in Idaho shortly thereafter. Since about 1980 my
practice focused intensively on insurance-.related issue!:!, I have done insurance defen~e wotie, but over
the fast 20 yeani the majority of my practice hae been devoted to issues of coverage, claims handling,
and bad faith, I have repr~sonted ovor 20 companies in advising the claims department on the proper
tnethods to use in investigating and evaluating ole.Jms. Th.ts hM included evaluations as to whether or not
tbe circumstances of a particular case gave rise to coverage and/or what amounts should be paid. I
regularly either advised carriers or did hands-on claims management to a.void bad faith. No case I
handled in this manner ever resulted in a bad faithjudgmen~ against the carrier.
EXHIBIT
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I have been ~5ponsible for hands-on claims _management of hundr:eds of :files for i;ompm;tles, including
State Fann, American States, Ohio Casualty, Lloyd.$ of London, Sufeoo, and many others. I have also
attended and conduoted regional training programs o~ claims handling subjeots for a number of
companies, including State Farm nnd S~f~co. I have oonducted seminars acoredited for continuing
insurance education on insurance and claims h1:1t1dling $ubjeots, These have been open to insurance
professionals throughout the _Northwest. Exmnpl1;11 of such Beminars include those sponsored. by
Spokane Adjusters Assoclatlon, the Intemational Association of Arson Investigators, and National
Business Institute. I would estima.to that I have conducted weU over.a dozen such seminars, although I
have not kept identification records with respec_t to eaoh one.
·
·

the

For 12 years, I held the· aoademio rank Qf Adjunct Professor of Insurance Law at the, Unlverslty of Ide.ho
College of Law. I regularly taught a. course entitled urnsurance and Bad Faith Law and Litigation.', My
course includes review of cases, statutes, and regulations governing insurance law _and o1aims handling.
The cases and regulatory materials and statutes we discuss in olnss are from throughout the country, with
an emphasis on Idaho. The clasa~s have not been limited to legal issues however~ but ilwlnde
presentations from olaims handling professionals with re:ipeot to the obligations of insurattce companies
in handling claims and servicing their policyholders. In connection with my teaching respo,nsibiUties; I
have spent well over 1,000 hours reading, researching, and edlting materials on l.usu.mnce policy
interpretation. insurance claims investigation, insurance regulatory requirements. and similar subjects.
This type of work is in addition to my normal activities as an attorney handling specific cases.
I have taught seminars on insurance ethics and claims handling procedures certified fo,: continuing legal
education credits in the stat.es of Washington and Idaho. Seminars include "Ethics for Defense Counsel 11
presented at the 23rd Annual WSTLA Insurance taw Seminar. I published materials in conneotion with
that oourso. I also published materials and presented a course entitled ''Bad Faith Litigation In
Washington" for the National Business lnstitute. This was a six-hour seminar in which I was one of two
presenters. This course was given in 20Q4t and I then prepared an updated yersion of those materials to
use in a simltar seminar sponsored by NBI and scheduled for 2006. The oral portion of that aeminar,
however, was oanoeled. In early 2007, l presented a one-hour segment and developed written materials
in connection therewith as prnt of an NBI CLE semlna.r on current insurance la~ devolopmettts, I have
. conducted another approximately six seminars in both Washington and Idaho accredited for continuing
le_gal educatlon on subjects of tort law and trial procedure. Many of these have also been certified for
contlnuing education for insurance claims professionals.

I have served as a consulting or testifying expert on insurance and claims handllng issues in over 80
oases to date. In this connection, l have prepared' numerous reports and aftldavits. My testimony has
regularly been aooepted, either Uve or in affidavit form, by the res_pective tribunals, including federal and
state courts, in both Washington and Idiilio, l am aware of no case in which the tribunal found me
unqualified to express opinions on Insurance clai:m1:1 himdling procedures,
I have been retained as an expert witness on behalf of the polioyholder in approximately 50 percent of
the cases in which I have served-as an expert witness, and by the oarrler in the other 50 percent. There
have also been a. couple of cases 1n which the contt·oversy waa betw<,en insurance companies, When I
appeared as an attorney of record In att insurnnce or bad faith dispute, l represented the carrier
approximately 65 percent of the time and the policyholder 35 peKCent of the time, l have handled cases
againat companies suoh as USF&G, Fireman's Fund, Farmers, and MaaaMutual. In connection with
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these cases, I have revi~wed files, deposed claims handlers, and become very fumiiiar with the claims
handling procedm·es utilized by other companies. My experience includes oases as both attorney and
expert, both for and against companies, in situations involving UM and UIM coverages, and I have
attended and partioipated in numerous seminars on these subjects. Of specific note, I have served as an
expert, and had :my testimony submitted by affidavit, 1n a ca.ae in which the fonner couns6l in this case,
Mr. Thomson retained me.
·

ill. Documents and Exhibits
I do not plan to create any documents or exhibits of my own, Prior to beginning my analysis, I had
acCQss to the basic pleadings ln tho case and read the Supreme Court opinion when lt came out. I Wf!.'j
.then provided with copies of' dlscovery sent to Farmers. and briefing on motions to compel, and I
provlded counsel an affidavit on that subject, In the week preceding this report, I was provJded a. CD
with most of the material I rely upon in this report. That CD contained thousands of pages .•. hwidreds of
whfoh I read carefully and the remainder of whioh I skimmed, J believe I was provided a.11 documwits
provided by Farmers in the bad.faith portion of this caset and that ls the faotual basis W1derlying most of
this report. l was also provided Supreme Court and arbitration briefing and materials, though l do not
believe they were germane to my report. I was provided copies of correspondence between Mr, Steele
and others, but again, th~e did not really itnpaot my opinion, I was also provided pleadings relating to a
pending motion on offset issues, but do not believe these signiflcan~ to my ophtlons in this matter. Of
course, I had a oertlfied copy of the inijutance policy, but did not perforrn1 nor need to perform, a fonnal
coverage analysis. My opinions at'e addressed to the fac1uat manner In which Farmers handled this
olaim,
XV, Opinions and Basis for n;t:Y Opinions

All of my opinions are based upon my training and years of experience as well a.s the materials I
reviewed. l'.n my opinion, F.arrners' overall conduot in dealing with Ms. Cedilla's claim oonstituted an
extreme departure from noims ht the insurance industry as conductod In Idaho1 and for that matter,
throughout the Northwest. Takon EIS a whole, Farmers unreasonably and intentioflally delayed payment
to Ms. Cedll~o of portlons of her claim. While some individual acts were based on fairly debatable
issues, others were not, and the totality ofFarmers 1 conduct could not be chara.ctedzed M r~asonable.
I use the term "Golden Rule" to refer to an insurance company's obllgatlon to mat its policyholder
fairly, As described 1n abundant case Iaw1 n cm.ter can never put its own fina1.1cial interest ahead of the
legitimate Interest of its insured. Yet In this case, at evory tum, Farmers repeatedly challenged
everything Ms. Cedillo did, everything her counsel did, everything the arbitrator did, everything the
district co11rt did. and apparently everything the Supreme Court did, No entity can be wrong that ofteu if .
fairly looking out for tho interests of the insured. No carrier should bo satisfied with a cas~ still active
toda.y when tho accident occurred in 2008.
Farmers' investigation was slow and sloppy by any measure of industry standards. I will give some
examples. Fanne~ 1 tifo and actions claim that lt did not know wht,thor Mr, Steele had paid any of Ms.
Cedilla's medical bills untll his testimony in the arbitrlltion, This was objective infonnatlon very easy oo
obtain. Farmers could have and should have obtained this Information much earlier, It was not a valid
excuse for delay in eval\lation,
··
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The arbitrator has already ruled that Farmers had enough information to evaluate this claim when it
received the Proof of Loss on July 28, 2009. Farmers didn't and doesn't like this ruling, and so has
consistently fought it in every imaginable forum-and lost every time, On October 18, 2012, well over
four years after the accident, Fanners made an unoonf;a<Jted payment of $1SS.000. This was immediately
bofore the arbitration. Yet time after time up to October 18, Farmers conduoted file :reviews and
concluded nothing more was owed. What changed between September 18 and October 18? Or August,
July, June, May, and April ... for that matter? Ms. Cedillo had her second surgtny on February 15, 2012.
While I will agree that both parties have 9. role in the timing of a cas.e, I am finnly of the opinion that
Farmers did not perform an adequate or timely evaluation of damages In this case. and thereby caus1;1d
significant delay ...:first in dolaying payment of the $15St000, but also in consistently undervaluing the
case, and putting up excuses through arbitration. Throughout the file (p. 733 for example) the.re were
notations that the arbitration forum tended to value cases higher than juries and to disregard preexisting.
arguments.

I was asked to review Fartne~' discovery objections and have seen the courts' rulings on diacovezy, t
have beeri involved on both sides of well over 100 <lases with allegations of bad faith, and have never
. seen a carrier be less fo~~ootning or cooperative ·in producing its basic claims file. Taken together with
asking for reconsideration and a.ppenl at every tum, it is clear Farmers had no interest in being fair to its
own insured.

The, evaluation apperu.'ing on page 613 is typical of the way Farmers failed to adequately investigate and
evaluate the flle. How could Far01e.rs believe Ms, Cedillo had absolutely zero lost income? Income tax
retwns are an important element of evaluating lost income, but not the only or best tool. Farmi:,rs
deviated substantially from industry norms in failing to gather sufficient infonna.tion to fairly evaluate
lost income,
·
V;· E:xtreme Behavior

I have already ,indicated tbat Farm.erst overall behavior in nitpicking every ruling and in fighting
discovery was an extreme deviation from industry standards. There is also evidence that· Fanners 1
behavior was 1he result of malice and constituted outrageous conduct. After atI was said and done, the
arbitrator bad ruled and Farmers was finally going to pay, It insisted on putting Blue Cross on the oheck.
This, in my opinion, was unconscionable, While putting potential lien holders on SETTLEMENT
checks is sometimes appropriate, that is not the case where there has been an award by a tribunal. The
Farmers• file makes note that this was an old case; some charges may have been compromised or even
written off. By putting Blue Cross on the payment checkt it would force Ms. Cedillo to go to BJue Cross
and potentially wake up sleepit1g dogs. The cnrrier does have a right to bo frco of liens, but the way to do
so would be to make the check payable to Mr. ~teele's truBt account and insist that Hens be se.ti$fied ·
prior to disbursement. This would h1we protected both Farmers and Cedillo. Instead, Farmers again
chose to put its own interest ahead of its insured,

Additional evidence that Farmers' self-serving actions were malicious appears throughout tho f_lle. For
example) when frrst called in the agent sent a uwaming'' for the carrier to watch this claim olosely.
(p, 733) Why was this (captive) agent warning the carrier rather than helping his client? What about this
claim required additional scrutiny? The answer mar welt be that Farmers was upset because it thought
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Mr. Steele was somehow going to profit from his own negligence. See, for exrunple, page 581. An.other
~ample ~pplilEU'S at page 1404, a letter to a potential medical expert. Instead af asking for att objective
opinion-always the duty of a oarrier-Farm.ers' representative fs specifically asking that the expert

rebut the conclusions of a treating doctor. Amazing a letter like this got through proofreading, but
eloquettt testimony M to Farmers' true objectives.
VI. Conclusion

It is my opinion that the totality of Farmers' conduct was an extreme example of the carrier oo:asistently
putting its own interest ahead of the interest of its policyholder. Fnrmers repeawdly delayed _payment of
amounts fairly owing duo to lack of investigation and outrjght intransigence, as opposed to honest
mistake, While some specific decisions could be chara.ctedzed as fairly debatable, others were no~ and
the totality of the circumstanoes overwhelmingly showed an intent to deny as opposed to an evenhanded
evaluation of the issues. Putting Blue Cross an the check went even furthe,:) in my opinion showing
outrageous and malioious behavior.
I

In my opinion, th~ oonduct of Farmers violated the following provisions of Idaho Code; IC 4 l-1329(3t
(4)1 (6) and (7).

Respectfully Submltted,

Irving ''Buddy'1 Paul
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RESUME OF IRVING "BUDDY1' PAUL
PERSONAL DATA:

Coeur d'Alene. ldaho
Offioe Address:

2101 Lakewood Drive, Suite 235
Coeur d'Alene. Idaho 83 814
(208) 6?7-7990

Spokane, Washington

522 West Riverside Ave., Suite 800
Spokane, Washlngton 99201-0519

Office Address:

--

(509) 838-4261

Home Address:

:r

-

2772 West Lutherhaven Road
Coeur d'Alene, Idaho 83814
(208) 667"6044•..

w rJ

!'(0

EDUCATION~

.B.A. Northwestern University" 1969
J.D. Unlverslty of Michigan Law School - t973
Completed law school In 2 1/2 years while working half tline and
serving n.<i research associate to .Professor David Chambers.
PRACTICE:
1976 - Present - Ewing Anderson, P.S., (Formerly Huppin, Ewing, Anderson & Paul)
shareholder and past ftrin President. (www.ewlnganderson.oom)

Areas of Pmctlce: Insurance Law including coverage, envlronmental, arson/fraud
investigations and insurance defense; Construction Law; Personal Injury;
Commeroial Litigation, Product Liability,
Serves as consultant 01• expert witness in Insurance and claims handl!ng cases.

PRJOR EMPLOYMENT:
Law Clerk to The Honorable John Felkins, Unlted States District CoLll't for the Bastern
District of Michigan.
ADMISSIONS:

All State and Feder1:1l courts in Washington o.nd Idaho.
All State and Feder~! oourt.9 in Michigan (inactive)

Exhibit tt

-
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T.8ACHINO EXPERlENCE:
2000-Pt·esent: Adjunct Professor of Ins~1rance Law, University of Idaho Law School
(http://www.Iaw,uidaho.edu/faostaff/faculty_directory.asp). Have taught seminar courses
triul practice, discovery and ·personal lnju't·y for Washington State Bat Association,
Washington State Trial Lawyers Association; YoungLawye1•$ection of Washington State
Bar Association, N,B.l. and ldaho Law Foundation. Have U\Ught 3-State Regional Seminars
for State Fm·m, Safeco and Inland Empire Acljuster's Association on insurance topics.
Served as faculty for 2000 Waslilngton Trial Lawyers Annual Insurance Law Seminm- and
2004, 2006, and 2011 NBI B~d Faith Seminar.

in

MED!ATOR/ARBJTRATOR EXPERIENCE!

Spokane County Mandatory Arbitration Panel, Spokane County Mediation Panel, Kootenai
County Mediation Panel, various private medlatlo11s and UlM arbitrations.
.
~

REPRESENTATIVE INSURANCE CLrENTS:

Over the last ten years I have represented ma11y insurance companies wid/or their insureds
lnoludlng: Safeco, Pemco, State Farm, Amerioan States, 'trinity Unlve1·sal, Chrysler,
Coregis, Ohio Casualty, Lloyds of London and others. i have been an attorney on behalf of
the polioyholder in cases involving Mass Mutual; Fit'ema.n 1 s Fund: USF&G, Farmers and
others.
·
l have beett rut e:l(.pert on behalf of the polioy holder in cases lnvolvlng Zurich, T1-avel0rs,
Allstate and others, and have been a.n expert on behalf of the carder for Prudential, Mutual of
Omaha, American National Life and others.
COMMUNITY INVOLVEMENT;

Board of Directors for Coeur d'Alene Summer Theater and Idaho Conservation League.
Board of Directors for Lionel Hampton Jazz Festival (University ofldaho). Paet Pre$ident Lake Coeur d'Alene Property Owners Association; Past Chair~ Coeur d'Alene Basin Project
Citizens Advisory Committee; Member Coeur d'Alene Indian Ti'lbe Lake Management
Board; Board Member - KPBX, Spokane Publio Radio; Past Board Member - Shamrock
Acres Boys Home; Past Board Membe1· - Connoisseur Concerts; Past Lawyer Chair .. United
Way Campaign.
w

ACTIVITIES;
Water and Snow spol'ts
Woodturnl~g and metal sculpture
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List of ru·bUcations nnd Teaching

I have taught seminars on insurance ethics and olaims handling procedures certified for
oontinuing legal education credits, as well as continuing inst1rance education o_redits.

Semlnal's include "Ethios for Defense Counser• presented at tho 23 rd Annual WSTLA.
Insurance Law Seminar, I published materials In connection with that course. l also
published materials and presented a oourse entitled· ((Bad Faith Litigation in Washington11
for the National Business Institute. This was a sixwhour seminar in which ] was one of
two presenters, The course was given In 2004, While the title of the seminar refors to .
Washlngton1 most of those lndlvidllals attending the seminar practiced in both
Washington and Idaho. and aocordingly the seminar oovet·ed Issues in both states. I
prepared an updated version of these written materials for use in a similar seminar
sponsored by NBI and scheduled for 2006. The oral portion of that seminar, however,
was canooled. In early 2007, I presented a one-hour segment1 and developed writt~m
materials in oonnectlon therewith, as part of an NB! CLE seminar on current insurance
law developments. In 20 I I, f published materials for and presented at an J\lBI Seminar
entitled "Advanced Unlnsured/Underlnsured Motorist Law." My portion of the seminar
dealt with determining coverage and bad faith. Since about 1999, I have been Adjunot
P1·ofessor at the University of Idaho College of Law teaching a oout·se entitled "Insurance
and Bad Faith Law and Lltlgatlon." I have assembled the written cout'Se material for that
course.
Testimony

In 2005, I was deposed in a case brought by Interior Solutions, Inc. against Travelers.
The case was ln the Federal District Court for the Eastern Dlstl'lct of Washington. l was
retained by Rob Crary, attorney for .the pollcyholder.

I was deposed In January 2007 In a case captioned Clay Exaavatlon v. Zurich. In the
Seventh Judicial District, B.onnevll[e County, Idaho, Case No. CV 015w6275. Bryan

Smith offdaho Falls 1•etalned me.

I testified In April 2007 by deposition in a case entitled Ferguson v. Oregon Mutual Ins.
Co., In the Third Judloial District of the State of Idaho, Canyon County. Case
No. CV 05-12224. I was retained by Scott Hess on behalf of the polioyholder.
In July of 2007, r was deposed ln th0 case oaptloned Weinstein v. Prudential Ins. Co. fn
the Fourth Judicial District for the State of Idaho, Caso No. CV PI 0400280D. I was
retained by Robe1t Anderson. attorney for the carrier. I testified at the trial in this oase in
September 2007.
l was deposed In October 2007 in a. case oaptloned Rudolph v. CUNA., Ca13e 'No, CV
2006-3303~OC, In the Sixth Judlolal Distrlot, Bannock County, [daho. Stephen Muhonen
of Pocatello retained me.

Exhibit1s
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In late·Octobel.' of 2007, I wa,s deposed in the case captioned Dee_ds v. Regence Blueshleld
of Idaho, In the First Judicial District for the State ofldaho, Kootenai County Case No.
CV 01~7811. I was retained by Rlchard A. Hearn, M.D., attorney for the Plaintiff.
I was deposed in February 2008 in a case captioned C&R Fot~stty v. Liberty Mutual et
al, Case No. CV 05-381-N-BJL, ln the U.S. District Court- District of Idaho. Marc A.
Lyons of Coeur d'Alene, ldaho, attorney for LI~rty Mutual, retained 1ne.

ln May c;if 2008, I was deposed in the case captioned Aecon Buildings, Inc. v. Zurich
North America, el al, in the United States District Court fOL' th~ Western District of
Washington, No. C 07~0832 MJP, I was retained by Rose McGillis, attorney for the
Plaintiff.

n

l was deposed in August 2008 in case captioned Amica v. Eglet and Covel'!) Case No.
07-2-05641~1, ln the Spokane County Superior Cot:1t1, DouglEIS R. Soderland of.Seattle1
Washington, attorney for Amica Mutual In$urance, 1•etaltted me.
1.,

In March of 2009, I was deposed in the Cll.'Je captioned Klundt v. GlobtJ Lift1 in the
Spokane County Superior Cot1rt1 No, 08~2~00797~3. I was retained by Douglas B. Ecton,
attorney for the Plaintiff.

I was deposed In September 2009 in a case captioned Stinker Stations v. Nalio11.wlde
Agribusiness Ins. Co. 1 Case No, CV"08"370"LMB, iu the U.S. Oietrict Court- District of
Idaho. James S. Thomson of Boise, Idahot attorney for Natioowide1 retained me.
In October of 2009, I was deposed in the oase oaptioned McDow1Jtl 1Jf al v. We.stern
Community Insurance Company pending in the Jefferson County District Court, No. CV
07-663. r was retained by Nathan M. Olsen, attorney for the Plninti:ffi;i. I testified at the
trial In this case in November 2009.
·
In December of 2010, t was deposed in the;, oase captioned St. Lukes Magia Valley
Regional Medical Center v. Tom Luciani and Stamper Rubins Law Firm in United States
Dlstrlot Coill't for the District of ldaho, No. 8~30-S"EJL. I wa1;1 retained by David Bardon
of Crowell and Moring, attorney for the Plaintiffs.
In February of 2011, l was deposed in the c~e captioned Michael Wolverton v. Allied

Insurance Company1 in The District Court of the Fourth Judicial Diatl'ict of the State of
Idaho, In and for the County of Ada, No, CV OC 2008-19302. I was retained by James S.
Thomson, II of Powers Thomson, PC, attorneys for the Defendant.
On November I, 2011, [ was deposed in the case of United Heritage Pfoperty and
Ca~u<Ilty Company v. Farmers Alliance Mutual lnsurahce Company, in tho United States
Oistdct Court for the District of Idaho, No. 1: IO-ov-00456-S-WBS. I was retained by
Jeffi:ey A. Thomas of El run & Burke, P.A.,' attorneys for the Plaintiff.
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r was deposed In the case of Columbia Industries, Inc. v. Zurich
American insurance Company, et al, in the Benton County Superior Colll't, cause numbe1•
10.2-0029-9. ( was retahwd by Jonathan Gross of Bishop B8.1·1-y Drath, attorneys for
Defendant Zurich American,

·on June 6, 2012)

I was deposed on October 15, 20121 in the case of lverse.n v, North Idaho Day Surga,y
and Illinois Union, In the District Coutt of the First Judicial District of the Stat:e ofldaho,
Kootenai County, cause number CVw09-Sl8O. On November 14, 2012, I testified in this
matter's tt•lal. Stephen J. Nemec of James, Vernon & Weeks, P,A,, attorneys for Plaintiff,
retained me in this matter.
On January 23, 2013, I was deposed in the case of Hudson Insurance Company, et al v.
Primary Health, Inc., et al, Fout·th Judicial District of the State of Idaho, County of Ada,
cause number CV OC 1124842. On the 20111 day of March) ·2013, l testified in this
matter's trial. I was retained by Phll!p King of the law firm of Meckler Bulger Tilson
Mat'iok & Peal'son. LLP In Chicago, IL and his co-counsel, Newal Squyres of Holland &
Hart~ LLP in Boise 1D. Mr. King and Mr. Squyres are attorneys fo1· plaintiff, H1.1dson
Tnsm·ance Company and its subsidiaries.
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Jack S. Gjording, ISB No. 1105
igjording@gfidaholaw.com
Julianne S. Hall, ISB No. 8076
jhall@gfidaholaw. com
GJORDING FOUSER, PLLC
Plaza One Twenty One
121 North 9th Street, Suite 600
P.O. Box 2837
Boise, Idaho 83701-2837
Telephone: 208.336.9777
Facsimile: 208.336.9177

EXHIBIT

3
DEPONENT NAME:

:c.. pC>I.M. I

DATE:

11. I '-( /I S°"'

Attorneys for Defendant Farmers Insurance
Company of Ida.ho

IN THE DISTRICT COURT OF THE FOURTH-JUDICIAL DISTRICT OF (.

THE STATE OF.IDAHO, IN AND FOR.THE COUNTY OF ADA
PEGGY CEDILLO,
Plaintiff,
V.

FARMERS INSURANCE COMPANY OF
IDAHO,

Case No. CV-OC-2013-08697
NOTICE OF TAKING DEPOSITION
DUCES TECUM OF IRVING "BUDDY''
PAUL

Defendant.

,PLEASE TAKE NOTICE that Defendant Farmers Insurance Company of Idaho
(hereinafter "Defendant"), by and through its undersigned counsel of record, will take the
deposition of Mr. Irving "Buddy" Paul, at tho law offices of Ewing Anderson, 522 W.
Riverside Avenue, Suite 800, Spokane, Washington, beginning at 10:00 a.m. (Pacific Time)
on December 4, 2015, and continuing hereafter until completed, at w~ch place you are
invited to appear and take part in such deposition as you deem proper.

NOTICE OF TAKING DEPOSITION DUCES TECUM OF IRVING "BUDDY'' PAUL, Page 1
15017.246
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The deponent is requested to bring to the deposition any document he considered,
used, or relied on in forming his opinions disclosed in Plaintiff's expert witness disclosure
statement dated November 13, 2015.
The above deposition will be conducted pursuant to the Idaho Rules of Civil
Procedure before a Court Reporter and Notary Public of the State, or before such other
officer authorized by law to administer oaths.
DATED this

2~11-4.
·T

.

day of November, 2015.
GJORDING FOUSER,

PLLC

,Farmers Insurance

NOTICE OF TAKING DEPOSITION DUCES TECUM OF IRVING "BUDDY" PAUL, Page 2
16017.246
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CERTIFICATE OF SERVICE
·111/l-

I HEREBY CERTIFY that on this _--V_ day of November, 2015, a true and correct
copy of the foregoing was served on the following by the manner indicated:

John L. Runft
Jon M. Steele
.
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702

D
D

D

;ta7
D

U.S.Mail
Hand-Delivery
Overnight Delivery
Facsimile - 343-3246
Email

I•.

NOTICE OF TAKING DEPOSITION DUCES TECUM OF IRVING "BUDDY" PAUL, Page 3
15017.246
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li~Rij!,~G,l·. FOWSE~,;
·!·,,.,.,7:..J:.

•• ••

121 N. 9th St., Ste. 600

. ....B~.i
~;,~_r ::~;{;-\~-.. \:~-. :" · \-<.:_:;,;::_\_;_}_.)_
t. 208';336;9777 ,,•, ·.'' ,.-....

fax transmittal
TO:

Jon M. Steele

f. 208.336.9177

FAX:

343-3246

DATE:

11/24/2015

PAGES:

_!:J_ including cover page

RUNFT & STEELE LAW OFFICES, PLLC

FROM: Julianne S. Hall

RE:

Peggy Cedillo v. Farmers
GF File: 15017.231
Ada County Case No. CV OC-1308697

Attached Is the Notice of Taking Deposition Duces Tecum of Irving "Buddy" Paul.
Thank you.

CONFIDENTIALITY NOTICE

This facsimile transmission, and/or the documents accompanying it, may contain confidential Information
belonging to the sender which Is protected by the attorney/clfent privilege. The Information Is Intended only for
the use of the individual or entity named above. If you are not the Intended recipient, you are hereby notified that
any disclosure, copying, distribution, or the taking of any action In relfance on the contents of this Information Is
strictly prohibited. If you have received this transmission In error, please notify us immediately by telephone to
arrange for the return of the documents.
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MEMORY TRAN SM ISSI ON REPORT
TIME
FAX NO. 1
NAME
FILE NO.
DATE
TO
DOCUMENT PAGES
START TIME
END TIME
PAGES SENT
STATUS

:ti

:1

-2015 14:57

362
11.24 14:55
3433246
4
11.24 14:56
11.24 14:57
4

OK
•••SUCCESSFUL TX NOTICE•~~

'·

fax t:ransrnit:tal
TO;

Jon M. Stoele
RUN FT & STEELE LAW OFFICES, PLI.C

PAX:

343-3246

FROlVI:

Julianne S. Hall

DATIi>

i:l/:24/20:1.5

Poccv C::cdlllo v. Farm•rs
GF Filo: 150:1.7.23:l.

PAGES:

RE;

__!::::J_

lncludlnc cover page

Ada county Caso No. CV oe-:1.soB697
Att,u:h<Jd i,; th<> Notlcq of TQklns Deposition Duce& Tecum of lrvlne; "Buddy" P .. u,.
Th,.nkyau.

•

(;QNFtQ6NTll'LllYNPTICP

This facsimile tronsmlsslor,. "nd/or tl,cr dnt:umnnt.s oc:t:ntnpanvtna /t, may ,:;onra/n ,:ortf/dantla/ Information
btJ/ang1nr, ta tho sondar INhlah Is: prnt'1ot:nd PY th• <1ttorn<1y/ollenr prtvll•a•, Tht1 lriformatlon f:, lntend,.d only far
tha u,-co of rhr. lndtvtdunl or ent/Cy nomad above. IJ' you o,,.. r,ot rho lntf1nd11d rfle:lp/er,t, you ara Jtaraby notlfiad tht1t
anv dhrclo ..,ura, copJ,1/na,,. dlstrlb&JtloYI.# o,- r1u, trJktno ofnny ur:ttc1n In rRllanco on ~ha cnnrunts of this lnfarmut./on Is
strfr:tly proh/bltod. U you /lava n,catvud 'th/,-, trr:,nsml:;11/an In error. plaa1111 na,tlfY ut< lrr,mt1dlotely by Hl,.phontJ Ito
nrrana£1 for rhtt rf1turn nf tha docum•nC$.
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JOHN L, lU:JNFT (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFT & STEELE LAW OFFICES, PLLC
1020 W. Ma.in Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
Froc: (208) 343-3246 .
Email; jrusteele@runftlaw.com

Attorneys for Peggy Cedillo
IN THE
DISTRICT COURT OF THE FOURTH JUDICIAL
DISTRICT OF
.
.

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO, an individual,
Plaintiff;

)
)

) CASE NO, CV OC 1308697

)'··
) PLAlNTIFF'S EXPERT WITNESS
) DISCLOSURE

vs.

FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

)

)
)
)

)
COMES NOW the Plaintiff, Peggy Cedillo, by and through her counsel of record, Jon M.

Steele, and in .accordance with this Court•s Amended Order for Scheduling and Planning entered
on November 03, 201S, hereby discloses her expert witnesses who may· be called to testlfy at
trial.

1.

Mr. Irving "Buddyu Paul
c/o Runft & Steele Law Offices_, PLLC
1020 W. Mai.ti St·.
.
Boise, Idaho 83702
(~08) 333-9495

Mr. Paul will testify in accordance with his Expert Report, attached hereto as Exhibit 1,
and his deposition, which is yet to be taken.

EXHIBIT

PLAINTIFF'S EXPERT WITNESS DISCLOSURE, l>. 1

l,I

'
DEPONENT NAME:

:c. P~l

DATE:

12.-/ \.\ /1 S001892

2. Mr. Jon M. Steele
c/o Runft & Steele Law Offices, PLLC
1020 W. M!Utl St.
Boise, Idaho 83702
(208) 333-8506
.

.

Mr. Steele will testif-y iµ accordance with his Expert Report attached hereto as Exhibit 2,
and his deposition, ~hich is yet to be taken.

At this stage of the litigation discovery remains o}lgoing and there-·may be additional
information gleaned through

this process from Defendant to which these individuals will opine.

In addition, there may be other persons .not identified herein who· may fall within the scope of
this category. If such info~ation or persons

are identified, Plaintiff reserves the right to disclose

such persons and to call them as witnesses at the time of trial
Plaintiff reserves the right to call and hereby identifies those indi-viduals who may be
qualified to render expert opinion testimony b~t have not been retained, including but :hot Untlted.
to investigating law enforcement officials, health care providers, government officials or other
parties to ~s litigation. Plaintiff reserves the right to call and hereby identifies those individuals
who may be qualified to render expert opinion testimony and who are set forth in other discovery

responses.
P~aintiff reserves the right to call any expert witness identl£l.ed, named ot called by
Defendant as set forth in thelr discovezy responses and expert witness disclosures. ~laintiff al!l()
reserves the right not to call any of the person,s--listed a~ve.
. ~...
.
.
.

·Any of th~ persons ideniliied above may be called for purposes of rebuttal BAdlor

-

.

~-eaolunent. .
Plaintiff also reserves the right to supplement this list with rebuttal and/or impeaolunent
witnesses and/or reports.

PLAINTIFF'S EXPERT W11NESS DISCLOSURE, P. 2
001893
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DATED this __iJ__ day November 2011.

RUNFT & STEELE LAW OFFICES, PLLC

~b~~-4_·-~----'droM1::~E

B~--~~

Attorney for Plaintiff

•.

PLAINTIFF'S EXPERT WlTNBSS DISCLOSURE, P. 3
001894

CERTIFICATE OF SERVICE

.J.:l

The undersigned hereby certifies that on this
day of November 201st a true and correct
copy of the PLAINTI:FF'S EXPERT WITNESS DISCLOSURE was served upon opposing
counsel as follows:

Jack Gjording
Julianne Hall
Gjording & Fouser, PLLC
121 N. 9"1J1 St. Suite 600.
P.O. Box 2837

__l(_ Via Facsimile
Via Personal Delivery

=:K Via U.S. Mail
VfaE..mail

Boise, ID 83701
.Attorney for Farmers Insurance Company
0/Idaho
RUNFT & STEELE LAW OFFICES, PLLC

Br-

Jfi ~L

JON M.

STEELE

Attorney for Peggy Cedillo

PLAm'TIFF1S EXPERT WI1NESS DISCLOSURE> P. 4
001895

·Exhibit l
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Novembe! 9, 2015

EXPERT REPORT
OF IRVING "BUDDY" PAUL
Cedillo v. Farmers

I, Identification

This report is being prepared by Irving "Buddy" Paul. My business address is 522 W. Riverside,,
Suite 800, Spokane, WA 99201. My home address, where I do most of my work, is· 11177 N.
Rooldng R. Rd.. Hayden, Idaho 83835. Compensation is being paid at the rate of $275 per hour for all
aotlvltlesJ including file review, drafting, necessary travel, and testimony.

rr. Oualfficattons
Attached hereto as Attachment A is a resume representing an over-vlew of rp.y background and
qualifications. Also attached as Attachment B is a list of cases In which I have testi.6ed, either by trial or
deposition, as an expert witness. The attachment also includes a list of publications l have authored. In
addition to the basic resume, I would add the following.

I run an attorney, havJng been admitted to practice in the states of Washington, Michigan, and Idaho. I
graduate~ from the University of Michigan Law School in 19731 and served as a law olerk to a U.S.
Federal District Court judge in Detrolt. My Michigan and Washington licenses are currently inactive. I
no longer appear as counsel of record in cases, and limit my activity to consulting and testifying on
insurance claims Issues, I plan to let my Idaho license lapse at the end of this oalendar yetJ:t.
I was admitted to practice in Washington in 1976, and in Idaho shortly thereafter. Since about 1980 my
practice focused intensively on :insurance-.related {ssues, I have done insurance defen~e work, but over
the 111st 20 yem the majoclty of my practice has been devoted to issues of coverage, claims handling,
aod bad faith, I have rep~scntod over 20 companies in advising the claims department on the proper
tnethods to use in investigating and evaluating olaim.,. This has lnoluded evaluations as to whether or not
the olroumstanoes of a particular case gave rise t.o coverage and/or what amounts should be paid, I
regularly either advised carriers or did hands-on claims management to avoid bad faith. No case I
handled in this manner ever resulted in a bad faithjudgrneJt!: a.gamst the catTler,
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I hav~ been ~ponsible for hands-on claims _management of hundt"eds of files for compai:ues, including
~te Farm, American States, Ohio Casualty, Lloyds of London, Safeco, and many others. I have also
attended and conducted regional training programs on claims handling subjects for a number of
companies, including State Farm and Safeco. I ha-ve oonducted seminars accredited for continuing
insurance education on insurance and claims handlitlg subjects. These have been open to insurance
professionals throughout the Northwest. Exnmples of such seminars include those sponsored by
Spokane Adjusters Association, the International Associution of Arson lnvestigators, and National
Business Institute. I would estimate that I have conducted well over,a dozen such seminars, although I
have not kept identification records with respect to each one.

the

For 12 years, I held the.academic rank of Adjunct :Professor of Insurance Law at the University ofldaho
College of Law. I regularly taught a. course entitled "Insurance and Bad Faith Law and Litigation." My
course includes review of cases, statutes, and regulations governing insurance law _and clahns handling.
The oases and regulatory materials and statutes we discuss in class are from throughout the country, with
an emphasis on Idaho. The classes have not been limited to legal issues however, but include
presentations from olaims handling professionals with respect to the obligations of insurtutcc companies
in handling claims and servicing their policyholders. In conneotlon with my teaching respo~sibillties1 I
have spent well over l,000 hours reading, researching, and editing materials on .insurance policy
interpretation, insW'rulce claims investigation, insurance regulatory req,uirements. and similar subjects.
This type of work is in addition to my normal activities as an attorney handling specific cases.
I have taught seminars on insurance ethics and claims handling procedures certified fot continuing legat
education credits in the stat.ea of Washington and Idaho. Seminars include 11Ethics for Defense Counsel"
presented at the 23rd Annual WSTLA Insurance Law Seminar, I published materials in conne¢tion with
that oourso. I also published materials and presented a course entitled "Bad Faith Litigation in
Washington" for the National Business Institute. This was a six-hour seminar in which I was one of two
presenters. This course was given in 20Q4, and I then prepared an updated version of those materials to
use in a similar seminar sponsored by NBI and scheduled for 2006. The oral portion of that seminar,
however, was canceled. In early 2007, l presented a ono-hour segment and developed written materials
in connection therewith as part of an NBI CLE semlnar on ourrent insurance la'?,' deve1opment:3, I have
. conducted another approximately six seminars in both Washington and Idaho accredited for continuing
l~gal education on subjects of tort law and trial procedure. Many of these have also been certified for
continuing education for insurance chums professionals.
I have served as a consulting or te~ifying expert on insurance and claims handling issues in over 80
oases to date. In this connection, l have prepared" numerous reports and affidavits. My testimony bas
regularly been acoopted, either llve or in affidavit form, by the respective tribunals, including federal and
state courts, in both Washington and Idaho. l am aware of no case in whloh the tribunal found m~
unqualified to express opinions on insurance cltrims handling procedures,

I have been retained as an expert witness on behalf of the polioyholder in approximately 50 percent of
the cases in which I ha've served·rui a.n expert witness, and by the carrier ht tho other 50 peroent. There
have also been a couple of cases 1n which the controversy WQS between insurance companies, When I
appeared as an attorney of record In an insumnoe or bad faith dispute. l represented the carrier
approxltna~ly 65 percent of the time and the policyholder 35 percent of the time, I have handled oases
against companies suoh as USF&O, Fireman's Fund, Farmers, and MassMutual. In connection with
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these cases, I have reviewed files, deposed claims handlers, and become very famiiiar with the claims
handling prwedm-es utilized by other companies. My experienecil includes cases as both attorney and
expert., both for and against companies, in situations involving UM and UIM coverages, and I have
attended and participated in numerous seminars on these subjects. Of specific note, I have served as fill
expert, and had my testimony submitted by affida.v1~ in a case in which the fonner counsel in this case,
Mr. Thomson retained me,
·
ill, Documents and Exhibits

•

I do not plan to create any documents or e)(}ubits of my own, Prior to beginning my analysis, I had
accesB to the basic pleadings in tho case and read the Supreme Court opinion when it came out. I WM
.then provided with copies of dlscovery sent to Farmers. and briefing on motions to compel, and I
provided counsel an affidavit on that subject. In the week preceding this report. I was provided a CD
with most of the material I rely upon in this report. That CD contained thousands of pages ... hundreds of
whioh I read carefully and the remainder of which I skimmed, l believe I was provided all documents
provlded by Farmers in the bad faith portion of this case, and that ls the factual basis wtderlying most of
this report. l was also provided Supreme Court and arbitration briefing and materials, though I do not
believe they were germane to my report I was provided copies of correspondence between Mr. Steele
nnd others, but again, th~ did not really itnpaot rny opinion. I was also provided pleadings relating to a
pending motion on offset issues, but do not believe these s!gnifican~ to my opinions in this matter, Of
course, l had a certlfied copy of the insm-ance policy, but did not perform, nor need to perform, a fonnal
coverage analysis. My opfoions are addressed to the factual manner in which Farmers handled this
claim.

XV. Opinions and Basis fol' my Opinions
All of my opinions are based upon my training and years of experience as well a.s the materials I
reviewed. In my opinion, Farmers' overall conduct in dealing_ with Ms. Cedilla's claim oonatituted an
extreme departure from norms in the inem-anoe industry as conducted in Idaho, and for that mattert
throughout the Northwest. Taken 1:1.s a wholeJ Farmers unreasonably and intentionally delayed payment
to Ms. Cedillo of portions of her claim. While somi, individual acts were based on fairly debatable
issues, others were not, and the totality of Farmers' conduct could not be characterized as r~asonable.
I use the term ..Golden Rule" to refer to an insurance company's obligation to treat its policyholder
fairly. As described In abundant case law, ii emrler can never put its own financial interest ahead of tho
legitimate interest of its insured. Yet in this case, at every turn, Farmers repeatedly challenged
everything Ms. Cedillo dld, everythtng her counsel didi everything the arbitrator did. everything the
distriot court did. and apparently ever)'thing the Supreme Court did, No entity can be wrong that often if fnirly loo.king out for the interests of the insured. No clU'.der 1':ihould be satisfied with a case still active
today when the accident occurred In 2008.
Farmers' investigation was slow and sloppy by any measure of industry standards. I will give sotne
ell'.amples. Fannerst file and actions olaim that It did not know whether Mr. Steele had paid any of Ma.
Cedilla's medical bills untU his testimony in the arbitration, This was objective infonnatlon very easy to
obtain. Farmers could have and should have obtained this information much earlier. It was not a valid
excuse for delay in evaluation.
··
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The arbitrator has already ruled that Farmet.s had enough infonnation to evaluate this claim when it
received the Proof of Loss on July 28, 2009. Farmers didn't and doesn't like this ruling, and so has
consistently fought it in every imaginable forum-and lost every time. On Octoher 18, 2012, well over
four years after the accident, Fanners made an unoonte.'Jted payment of $155.000. This was imm.edlately
boforo the arbitration. Yet tbne after time up to Ootober 18, Farmers conduoted flle reviews and
conoluded nothing more was owed. What changed between September 18 and Ootober 18? Or August,
July, June, May, and April. .. for that matter? Ms. Cedillo had her second surgery on February IS, 2012.
While I will agree that both parties have tt role in the timing of a oas.o, I am tinn1y ofth.e opinion that
Farmers did not perfonn an adequate or timely evaluation of damages In this case, and thereby caused
significant delay ...flrst in delaying pa)'Illent" of the $1SS,0O0, but also in consistently undervaluing the
case, and putting up excuses through arbitration, Throughout the file (p. 733 for example) there were
notations that the arbitration forum tended to value cases higher than juries and to disregard preexisting.
arguments.
1 was asked mreview Fa.rmera' discovery objections and have seon the court:8' rulings on dlscovery. t
have been involved on both sides of well over l 06 cases with allegations of bad faith, and have never
· seen a carrier be less fo~coniing or oooperatlvc ·in producing its basio claims file. Taken together with
asking for reconsideration and appeiu at every tum, it is clear Farmers had no .interest in being faii: to its
ovm insured.

The evaluation appearing on page 613 is typical of the way Farmers failed to adequately investigate and
evaluate the flle. How could Farmers believe Ms. Cedillo had absolutely zero lost income? Inoome tax
returns are an important element of evaluating lost income, but not the only or best tooJ. Farmers
deviated substantially from .mdustry norms In failing to gathor sufficient informe.Uon to fairly evaluate
·
lost income.
V; Extreme Behayio;t

I have already ,indicated that Fffl1llers• overall behavior 1n nitpicking every ruling and in fighting
discovery was an extreme deviation from industry standards. There ls also evidence tha.t" Fanners)
behavior waa the result of malice and constituted outrageous oonduot. After all was said a.nd done, the
arbitrator bad ruled and Far.mers was finally going to pay, it insisted on putting Blue Cross on the check.
This, in my opinion, was unconscionable. While putting potential lien holders on SETILEMENT
oheoks is sometimes apJ?roprlate, tbat is not the case whero there has been an award by a tribunal, The
Farmers' file makes note that this was an old case; somo charges may have been compromised or even
written off. By putting Bluo Cross on the pit~ent check; it would foree Ms. Cedillo to go to Blue Cross
and potentially wake up sleeping dogs. Tho carrier dooa have a right to bo frca of 1lens1 but the way to do
so would be to make the oheck payable to Mr. ~teole's trust account and Insist that l16De be sati$fied ·
prior to disbursement. This would hiwe protected both Fanners and Cedillo. Instead, Fanners again
ohose to put its own interest ahead of its in.sured.
Additional evidence that Farmers' self-serving actions were malicious appears throughout the :f_lle. For
example, when flrat oailed in the agent sent a "warning' for tho carder to watch this claim olosely.
(p. 733) Why was this (captive) agt,nt wamlng the carrier rather than helping his olient? What about this
claim required additional scrutiny? The answer m~y well be that Fanners was upset because it thought
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Mr. Steele wes somehow going to profit from his own negligence. See, for example, page 581. Al:\other
el':ample appem-s at page 1404, a letter to a potential medical expert. Instead of asking for an objective
opinion-always the duty of a carrier-Farmers' representative is specifically asking that the expert
rebut the conclusions of a treating doctor. Ame.zing a letter like this got through proofreading, but
eloquent testimony as to Farmerst true objectives.
VI. conclusion

It is my opinion that the totality of Parmers 1 conduct was fill extreme example of the carrier consistently
putting its own interest ahead of the interest of its policyholder. FQl'IIlers repeatedly delayed payment of
amounts fairly owing due to laok of investigation and outright intransigence, as opposed to honest
mistake, While some specific decisions could be char.actedzed as fairly debatable. others were not, and
the totality of the circumstances overwhelmingly showed an int.ent to deny as opposed to an evenhanded
evaluation of the issues. Putting Blue Cross on the check went ev~n fucthe,:, in my opinion showing

outrageous and malicious behavior.
I

~

In my opinion) the conduct of Farmers violated the .t'ollowmg provisions ofldaho Code; IC 41-1329(3),
(4), (6) and (7).

Respectfully Submitted,

Irving "Buddy'' Paul
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EXPERT REPORT
OF JON M. STEJULE
Cedillo v. Farmers Insurance Company ofIdaho
cvoc 2013-0869'7
November 13, 2015
'

This report is prepared on bohalf of tho plain~ Ms. Peggy Cedillo. I am married to Ms.

Cedillo. I have represented her in p~t of her UIM claim against Farmers in arbitration1 in the
District Court, in the Idaho Supremo Court and again in the District Court followlng remand.
u.

•

I. O'UALIFICATIONS
I was admitted to the practice of law in 1976. I graduated from the University of!owa in
1972 with degrees in Political Science and History. I graduated from Drake University Law
Sohool in 1975. While attending law school I clerked for the Iowa Supreme Court. I am

licensed to practice law in ~l Idaho State courts, the Idaho Supreme Court, the United States
District Court for the District of Idaho, and the Ninth Circuit Court of Appeals.
I have worked as atr attorney in Idaho since being admitted in 1976. I was initially

employed by the J.R. Simplot Co jn 1976. )'.n 1978 ljoined the law firm Ellis, Brown and Shiels~
which became Ellis, Brown, Shiels and ·steele. In 2002 I joined attorney Mr. John L. Runft and

..•
in 2003 the firm beoame Runft & Steele Law Offices~ PLLC.

In my work as an a~omey I primarily have :represented individuals in. litigation. I have

represented
people iajured in car·or truck crashes. individuals
in medical malpractice litigation,
..
.
in business litigation, in litigation conoeming real estate and mortgage/lender disputes1 in

employment litigation and in litigation concerning an individual's constitutional rights.
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I have made hundreds of court appearances) tired dozens of cases in Idaho courts and a

number of jury trials (most concerning personal injuries). In most of my C!1$es defendants have
been represented by insurance defense lawyers.

My specialized trial training includes attending the National Institute of Trlal Advocaoy
in 1981; the Advanced National Institute of Trial Advocacy in 1982; and the Gerry Spence Trial

Lawyers college in 2011; as well as hundreds of hours of continuing legal education.
I h?,ve t.aken hundreds of depositions in many different kinds

of litigation.

I have

questioned and deposed doctors, chiropractors, and other health care providers in many cases. I

.

~

have reviewed expert :i:eports provided by plaintiffs and defendants in both state and federal

court.
I offer my expert opinions based upon almost 40 years of experience in the practice of

law in Boise Idaho and upon my first-hand experience of representing my wife, Ms. Peggy
Cedillo, in this litigation against Farmers Insurance Company ofldaho (hereinafter ''Farmers'~-

As previously answered in discovery, my opinions are based upon the ·docum.ents
produced by Farmers, Farmers' answers to int~rrogatorles, Farmers' responses to Requests.for
Admissions, documents whioh were used by both parties in the arbitration of my wife's UlM
claim, my knowledge of Idaho law concerning UIM claims, rdaho law concerning regulation of
insurance companies, and my experience as an attorney.

001904

Expert Report of Jon M. Steele ·
Page 3 of8 ·
November 13, 2015

Il. DOCUMENTS AND EXHIBITS
In this case Farmers has produced thousands upon thousand.a of documents consisting of
letters, ematls, adjuster log entries and reports, and claim file documents. These doouments
include correspondence between Farmers and its attorney, Mr. Thomson.

m. o:eoooNs AND BASIS Fon MY OPoooNs
My opinions include, but are not limited to, the following:
1.

Farmers' documents clearly prove that neither Farmers nor its ~mey Thom.son
understood the Idaho laws applicable to lJTh.1 claims, ~or they intentionally ignored

those laws.
2.

Fanners1 documents clearly prove that even after Farmers and its attorney Thomson

came to understand the Idaho laws applicable to UIM claims, they refused to
acknowledge ·or correct their misunderstandings and continued to mistepresent the

Idaho UlM laws to the arbitrator, the District Court, and to the Idaho Supreme Court
3.

Farmers' documents clearly prove that Farmers initially retained attorney Thomson to
advise it concerning the validity of Cedillo's July 28, 2009 Proof of Loss (Bates No. .

23l9). Attorney Thomson advised Farmers that Cedillo,s July 28, 2009 Proof of
Loss was valid (Bates N?. 2530). De!ipite rearu.ving flus advice, Farmers and attorney

Thomson represented to the arbitrator, the District Co~ and to the Idaho Supreme
Court that Cedillo's Proof of Loss did not comply with Idaho UIM law.
4.

Farmers, documents prove that Fanners' had no objective basis to question Cedil10 1 s

Proof of Loss. Yet, that is exactly what it did.
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5.

Farmers is required by law and its own policies to establish reasonable reserves. On
August .2, 2009, (Bates No. 778) Farmers set Cedilla's UIM cl.aim reserves at

$50,000. On the next day, August 3, 2009, Farmers increased Ceclill9's Uilv1 claim
reserves to $73,000. See Bates Nos. 62, 713, and 778. On August 5, 2009, with no
further investigation, Farm.ets dropped Cedillo's UIM claim reserve to $33,000 (Bates

No, 777).
6.

On August 25, 2009, Fan.nets sent Cedillo a check for $25 1000 and :roduced Cedillo,s
tn:M: claim reserve to $8,000, For no appart)Jlt reason Farmers failed to send Cedillo
the full amount it had determined was owed to her.

7,

Farmers then recommended closing Cedillo•s file (Bates Nos. 695, 698, and 693).

8,

Farmers' acljuster log continually notes that under Idaho UlM law Farmers is required
to pay the amount justly due. See, Bates No. 3542. Yet it failed to do so.

9.

On February 15, 2010, Farmers closed Cedilla's lJil\11 claim file (Bates No. 690).

10. Farmers' documents clearly prove that instead

which its policies require (Bates

of assisting Cedillo with her claim,

No. 6438), li'anners refused to assist Cedillo in any

way.

11. Farmers' documents clearly prove that Farmers advanced defenses which it knew had
no basis in law or foot. For instance, see Bates No. 2534 in whioh attorney Thomson
advises Fanners that an arbitrator "would likely not apportion" Cedillo's C7~Tl
surgery to any preexisting condition. Yet, that is exactly what attorney Thomson and

Fanners advanced as a defense.
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12. Farmers· and its attorney ThomBon bi.red a well-known insw:ance defense doctor and
paid him over $8,000 to unreasonably opine ~t Cedillo•s injuries were pre-existing
and that Cedillo'suffered from "secondary gain,"

13. Farmers' documents prove that attorney Thomson advised Farmers that Gedillo's
tteating physicians would make good wltnesse.s and would all attribute her injuries
and 11'.!-edical expenses to the motorcycle crash.

14. F:anners and its attorney Thomson, after receiving Cedillo' s medical ·records and
expenses, after reviewing the reports of her treating physicians, and after deposing
· Cedillo's · treating physicians, with just days left before the deadline to name its
witnesses, hired Or. Williams (Bates No. 1695), hired Dr, Hess (Bates No. 1624),
hired Dr. Tadje (Bates No. 1404), and hired Shannon Purvis (Bates No. 1413), all for
the purpose of defeating Cedillo's UIM claim.
15.

Rather than believe Cedilla's treating physicians Farmers waited until days before the
. arbitration hearing to employ Dr. Willialrul, Dr. Tadje and Dr. Hess to refute or rebut

Cedillo's treating physicians• testimony.

None of these doctors had, ever seen

Cedillo.

16. Farmers and its attorney Thomson wore continually warned that _their conduct was
evidence and proof of their bad faith. See Bates Nos, 2349, 3S47, and 3759.
17. Farmers' payment of March 19, 2013, in the ammmt of $44,638 was made payable to

Cedillo, Regence Blue Shield and her attorneys, despite the fact that Farmers and its
attomey Thomson knew that Cedillo had already paid Regence Blue Shield,
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18. Incredibly, Farmers' payment of $101,947 made on September 15, 2013 was made
with the reservation to seek reimbursement of this amount from Cedillo.

See,

Thomson's letter to Steele dat.ed September 11, 2013.

19. On November 14, 2013, the District Co'Urt confirmed the arbitration and awarded
Cedillo attorney fees. As of December 11, 2013,_Farmera owed Cedillo $126,748,
Yet, Farmers still refused to pay Cedillo the amounts owed to her.
20. Fanp.ers• d~cuments clearly prove that even though attorney Thomson, on April 17,

2012, advised Farmers that Cedillo's attorney would be entitled to an attorney's fee of
•.

one-third (Bates No. 4073), Farmers continually argued in the District Court and the
Idaho Supreme Court that Cedilla's attorneys were not entitled to any amount

21. Farmers' doownents clearly prove that attorney Tho_mson and Farmers had no

understanding ofldaho UIM law concerning the award of interest. or if they did, they
deliberately misrepresented Idaho law to the arbitrator, the Dimri.ct Court, and the

Idaho Supreme Court. See' :Sates Nos, 1420) 2607, 3208, 3922, 4013, 4079. 4089,
4100, 4469,
22. Before the Idaho Supreme Court attorney Thomson on Fanners behalf unreasonably
and in bad faith and contrary to the facts and Idaho law argued that Farmers owed

Cedillo neither interest nor attorney fees,
23, Far.mets did not pay even as much rui they admitted was due to Cedillo.
24, Farmer.a' breach of contract has been indisputably proven in arbitration~ confirmed by

the District Court, and the Idaho Supreme Court's affirm~tlon of the District Court's

confirtnation.
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25.

Farmers' own claim file, which they have desperately refused to produce absent this

Court's order, reflects that the handling and processing of Cedilla's UIM claim all
constituted an ongoing and continued course of bad faith conduct.

26. Cedillo's UIM claim was never "fairly debatable" as defined by Idaho case law.
27,

Cedillo's UIM claim was. intentionally and unreasonably denied and Farmers

withheld payments it lmew were due Cedillo.
28. Cedillo's UIM claim was not the result of a· goo·d faith mistake.
29. The resulting harm to Cedillo was not fully compensated by the arbitration award.

·.

30.

.

Farmers' actions constitute bad faith and were willful,, oppressive, outrageous, and

constitute an extreme ~vlatlon from reasonable standards of conduct.
31.

Fanners' illegal conduct and policies refusing payment of undisputed amounts due

Cedillo constituted economic oppression by using its vastly superior economic
position to oppress Cedillo, who was known to be suffering financial hardship.
· Farmers wrongfully held Cedillo's money.
32.

Farmers' offset clause found in Bl 179i is identioal to the offset olause found to be

inapplicable by the Idaho Supreme Court in Farmers Insurance Company of Idaho v.

Talbot. Yet, Fanners has relied upon Ell 791 in crediting itself with $105,000, paid
· by Progressive Insurance.
33. Before formulating a final testimonial opinion at the trial of this matter, I will review

any additional discovery, ttanacripts or depositions taken by the parties and will
coruiider all evidence offered, as well as any and all trial testimony provided to me by
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either party. Without the benefit of any additional materials mentioned in the

preceding paragraph I base my opinions on the matters set forth in 1his report.
34. I have not previously testlfied as an expert witness.

Respectfully submitted,

Jit. .

Runft & Steele Law Offices, PLLC

JMS:tjw
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PETER J. JOHNSON
Jobnson4w.Group, P.S.
103 E. Indiana, Suite A
Spokane, WA 99207-2317
Phone: (509) 835-5000
Fax: (509) 326-7503
ISB No. 4105
Attomey for Defendant
\ i •·
rt.·

DISTRICT OF THE

IN TIIE DISTRJCT COURT OF TIIE FOURTH JUDI
STATE OF IDAHO, IN AND FOR THE CO

OFADA

***
PEGGY CEDILLO, an individual,

NO. CV

1308697

Plaintiff,
v.

P L = ' S FIRST SET OF
REQUE TS FOR ADMISSION .TO
FARME · S INSURANCE CO~ANY
OF IDAI-,:0 AND RESPONSES

FARMERS INSURANCE COMPANY OF

IDAHO,

THERE o
·Defendant.

***
COMES NOW Defendant and pursuant to Idaho Rules

Civil Procedure 36 provides the

following responses to Plaintiff's First Set of Requests for

dmission .to Farmers Insurance

Company ofldah~.

SPECIFIC OBJECTIONS

The discovery requested ~Y :Plaintiff is protected by the

ey-olient privilege and work

product as the subject matter ofthe discovery relates to issues inv lving Plaintiff's UIM ai'bi1ration,
which arbitration is $till before the Court.

PLAINTIFF'S FIRST SET O'P ltEQUESTS FO.R.
ADMISSIONTOFARMBRSINSURANCBCOMPANYOP
ml>. 'R'O AND RE~PONSF.S THERETO• 1

JOHNSON LAVI GROUP

103 B. ~ Suite.A001921
Spokane, WA 99207•2317
lU: (50!>) 83S-SOOO FAX: (50!>) 326-7503

\

,.
t·

RX Date/Time

1011_, __ 113

10/15/2013

16:45

17:34

5093267503

5093267503

LAW OFFICES

P.003
PAGE

03/41

GENERAL OBJECTIONS
1.

Defendant objects to ea.ch requests for admissio (interchangeably referred to as

"discovery request'' or "discovery requests") to the extent it s eks infomiation protected from
discovery by the attorney-client privilege, wolk product doctrin or other applicable privilege or
exemption.
2.

Defendant object.s to each discovery request to

e extent it seeks confidential

business infonnation, including trade secrets, confidential co

ercial, proprietary, or :I,usiness

information, orinformationmade confidential by law or by agr

ent, and objects to disclosing any

' ,_
t
Defendant objects to each discovery request to ~e extent it is overly broad, seeks

such information in the absence of a suitable protective order.
3.

infunnation not specific to Plaintiff's claims, or is irrelevant to the issues pied in Plamtiffs First
AmendedPeti.tionforConfumationof~itrationAward,Award JAttomey Fees, Unenforceability
of Offset Clause and Bad Faith and not reasonably calculated to l

to the discovery of admissible

evidence.
4.

Defendant obj~ to each discovery request to th exten~ it is unduly burdensome.

S. · Defendant objects to each dis
· covery request
information that is not known ~o Defendant,

t1I the extent· 1t· pw:ports· to see-k

~ that w~uld not be ocated or identified fu the course ·

ofa search ~f files that Defendant deems reasonably likely to con

I. responsiv~ uif~on or that

are not within Plaintiffs possession, ~tody or control.
6.

Defendant objects to each discovery request to th extent that words or phrases used

by Plaintiff in the di~very xequest, definitions, or ~~ctions

re

~ague, ambiguous, undefined,

or otherwise fail to describe theinformationsoughtwithreasonabl particularity such thatDefendant
must speculate as to the infoxmation sought.
7.

Defendant objects to each discoveiyreq~estto the extent.it is overly broad ;as to time .

and location.

PLAlNTifP'S FIRST SET OF REQUESTS FOR
ADMISSIONTOPARMERSINSUMNCECOMPANY OF
IDAHO AND.RESPONSES THERETO - 2

. JOHNSON LAW GROUP
103 :S.. Judiana, Suiie A
001922
SpokuJc, WA 99207-2Jl7
Tm.: (509) 835-5000 FAX: (509) 326-7503

RX Date/Time
10/15/2013

10/L ___ 13
16:45

8.

17:34

5093267503

5093267503

P.004

LAW CFFICES

PAGE

Nothing in these responses is to be (;om,n-ued as

04/41

"ving rights or objections ·which

otherwise maybe available to Defendant, nor should Defendant' response to any of the discovery
requests be deemed an admission ofrelevancy, materiality, and/or admissibilityinevidence of either

the request, the response, or any document produced pursuant thLeto.

.

Defendant objects to the preface, preliminary statdnent, definitions, and~ctions

9.

which precede the discovery requests to the extent they purport

i

demand discovery on .tenns, Ol"

to impose obligations upon Defendant which are beyond the scope of or different from, the

provisions governing discovery under the Idaho Rules of Civil

.

REQUEST FOR ADMISSIONN0.1:

cedure.

I

On January

.
s, 2013, Arbitrator Me:lyn Clark

1

awarded $406,700.12 as the mll:ount of damages for bodily inftn-.f sustained by Cedillo.

·

·

RESPONSE: Objection: This request misstates the intbrim decision by Clark.: Without
waiving any objection, admits that arbitrator Clark issued

an int

I

1 •

award on January °16, 2013,

which award was subsequently modifi~d and that a motion for further modification is presently
pending before the Court.

~

p

1.J

-

REQUEST FOR ADMISSION NO. 2 : Fanners :must

p[y the amount justly ~ Cedillo

within 30 days of receipt of her proof of loss. ·
RESPONSE: Objection: This request is a statement ofl w, not ofmixed fact or law, and ·
is therefore improper. Without waiving

any objection, adtnits th!t Idaho requires an ~er to ~y

the amount justly due within 30 days ofa proofofloss but denies

tit failed to do so in the present

case.

PLAINTJF.P'S P.IRST SET OF REQUESTS POR·
AD.MISSIONTOF.ARMBRSlNSURANCECOMPANYOP
D).AHO AND RESPONSli':S 'l'BERETO. 3

JOHNSON LAW GROUP

103 B. llicliima, SUiie A
001923
Spol<ane, WA 99207•2317
Tm.: (S09) 835-5000 FAX: (509) 326°7503

RX Date/Time
10/15/2013 16:45

1011 ... __ 13
5093267503

17:34

5093267503
LAW OFFICES

REQUESTFORADMISSIONNO. 3:

P.005

PAGE 05/41

i

Farmersmustdiligently search for and consider
I

!

documents or evidence that supports the Claim.

RESPONSE: Objection: This request is vague, not la statement of fact,
I

l

and is an
.

argumentative statement not in context of a factual relationship ttj this case. Without w~ving any
!

objection, admits that it is to consider all relevant documents whether or not they are in support of
.

I

.

a claim.

REQYEST FOR ADMISSION NO. 4:

Fanners may not ignote documents which

supports the Claim.
RESPONSE: Objection: This request for admission is vague. not a statement of/act, and
is an argumentative statement not in context of a factual relationship to this case. Without waiving

any objection, admits that it is to consider all relevant documents whether or not they are in support
of a claim.

REQUEST FOR ADMISSION NO. S:

Farmers must have a reasoned basis for

resolving 'factual issues concerning the Claim in its favor and against ~edillo.
RESPONSE: Objection: This request for admission is vague, not a statement of fact, and
is an argumentative state.ment not in context of a factual relationship to this ~se. Without waiving
.
.
any objection, admits that factual issues are to be resolved based upon all the evidence submitted in
a claim.
PLAINTIFF'S FIRST Sl3T OF REQUESTS FOR
ADMISSION TO FARMERS INSURANCE COMPANY OF
IDAHO AND RESPONSES THERETO~ 4

JOHNSON LAW GROUP
103 E. Indiana, Suite A
001924
Spokane. WA 992.07-2317
TEL: {S09) 835-SOOO FA,X: (509) 326-7503

RX Date/Time
10/15/2013

1011 -·--13
16:45

17:34

5093267503

5093257503

P.006

LAW OFFICES

REQUEST FOR ADMISSION NO. 6:

PAGE

05/41

Farmers valued the Claim.

RESPONSE: Objection: This request for admission is vague, not a statement of fact, and
is an argumentative statement not in context of a factual relationship to this case. Without waiving

any objection, admits that Plaintiffs claim was evaluated during the cours~ of the 3½ years
documents and evidence were obtained.

. ,.
l~

REQUEST FOR ADMISSION NO. 7:

F811Ilers set a reserve on the Claim.

RESPONSE: Admits that reserves were set on Plaintiffs claim and denies any inference
that reserves were not properly addressed as evidence was submitted.

~~

P'.ST.BR.1. :s

-

.

REQUESTFORADMISSIONNO. 8:·

ThereservesetbyFarmers is its own valuation

of the Claim.
RESPONSE: Objection: This request is vague and argumentative, and not a stat~ent in
context of a factual relationship to this case. With.out waiving any objection, admits that reserves · ·
were set appropriately.

PLAINTIP;'S FIRST

SET OF REQUESTS FOR

ADMISSIONTOFARMERSINSURANCECOMPANY OF
IDAHO ANJ> RESPONSES THERETO· 5

JOHNSON LAW GROUP
103 a Indiana, Suite A

001925
SJ)Okane, WA 9~7-2317

TJll-: (S09) 83S-5000 FAX: (S09) 326-7503

RX Date/Time
10/15/2013

16:45

1011-. __ 13
5093267503

17:34

5093267503
LAW OFFICES

REQUEST FOR ADMISSION NO. 9:

P.007
PAGE
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. Farmers' letter of August 25, 2009, states

Farmers' -valuation of the Claim.
RESPONSE: Admits that it presented an assessment ofPlaintiff's claim in this letter based
upon the information Plaintiff had furnished at the time.

REQUEST FOR ADMISSION NO. 1O:

Cedillo spoke with Farmers repre~~ntative

Rebecca (phone # 1-800-43S-7764) concerning her Claim.
RESPONSE: Admits that Plaintiffreported a claim to Farmers and that Rebecca Anderson
took her call.

REQUEST F9l ADMISSION NO.

11:

Cedillo spoke with Farmers repre~entative

Jenisha(phone # l-SOQ-435-7764 ext. 2~519) concemingher Claim.
RESPONSE: Admits that Jennifer Johnson spoke with Plaintiffto request information about
Plaintiff'~ claim.

REOUESTFORADMISSIONNO.12:

Cedillo spoke with Farmers representative Ron

Ramsey (Phone# 1-208-251-8159) concerning her Claim.
RESPONSE: Admits.

REQUEST FOR ADMISSION NO. 13:

Cedillo spoke with Farmers representative

¥drea Decker (phone# 1-800-247-0811 ext 5403) concerning her Claim:
RESPONSE: Denies. However, admits th.at Plaintiffspoke withAndreaProsserto confirm
that Plaintiff was a passenger on a motorcycle.

:PLAINTIFF'S FIRST S.E'l' OF REQUESTS FOR
ADMISSION TO FARMERS INSURANCE COMPANY OP
IDAIIO AND RESPONSES TllERETO - 6
.

JOHNSON LAW GROUP

103 E. Indiana, Suit& h
001926
Spokane, WA 99207-2317
TEL: (509) 83S-SOOO FAX: (509)326-7S03

RX Date/Time
10/15/2013

16:45

10IL._J13
5093267503

17:34

5093267503
LAW OFFICES

REQUEST FOR ADMISSION NO. 14:

P.00B

PAGE 08/41

Ccdillo's phone conversations with Farmers

representatives were recorded.

RESPONSE: Denies that all calls with Farmers' representatives were recorded. Admits that
calls to the Help Point Center may be recorded for quality control purposes and that this information
was previously-provided to Plaintiff's counsel.in the UIM matter. Denies that any other phone

conversations were recorded.

REQUESTFORADMISSIONN0.15:

Cedillo complied with all ofher responSI"bilities

under the UIM.
RESPONSE: Objection: This request is argumentative and an incomplete statement of
Plaintiff's responsibilities. Without ~ving any objection; denies.

REOUESTFORADMISSIONN0.16:

Cedillo complied with all of her respqnsibilities

mider the Claim.
· RESPONSE: Objection: This request is argumentative. Without waiving any objection,
denies.

REQUEST FOR ADMISSION NO. 17:

Cedillo cooperated with Farmers in its

investigation of the Claim.

RESPONSE: Obj~on: This request is argumentative. Without wait1i.ng any ~bjection,
denies. ·

PLAlNTIPF'S FIRST SET OF REQUESTS FOR
. ADMISSXON'l'OFARMERSJNSURANCECOMPANYOF
IDAHO AND RESl'ONSES THERETO- 7

JOHNSON LAW GROUP

l 03 JS. Illdlann, Suite A
001927
Spokane, WA 99207-2317
TEL: (S09) 83S-SOOO i:/1.X: (509)326-7503

RX Date/Time
10/15/2013

10/1 _ ~-13
16:45

17:34

5093287503

5093267503

REQUEST FOR ADMISSION NO. 18:

LAW OFFICES

P.009
PAGE

09/41

Cedillo submitted a sufficient proof of loss

concerning the amount justly due Cedillo.
RESPONSE: Objection. This request is argumentative, vague and overly broad.· Without
waiving any objection, admits that Plaintiff submitted an initial proof of loss and that Farmers

detemrlned the amount justly due in August 2009 based upon the information fumished by Plaintiff'
and otherwise denies.

REQUEST FOR ADMISSION NO. 19:

Cedillo submitted a sufficient pro?f ofloss

concerning the Claim.
RESPONSE: Objection. This request is argumentative, vague and overly broad. Without
waiving any objection, admits tQ.at Plaintiff submitted an initial proof of loss and tha~ Fann~

determined
. the amollllt justly due
. in August 2009 based upon the information furnished by. Plaintiff

and otherwise denies.

REOUESTFORADMISSIONNO. 20:

Cedillo provided Farmers with. all information

requested of her.
RESPONSE: Objectio~: This request is argumentative, vague and overly broad: 'Yithout
YJaiving any objection, denies as the information necessary to assess Plamtiff's claim w~ obtained

through the UIM arbitration process over the course of several years.

PLAINTIFF'S FlRST SET OF REQUESTS FOR

ADMISSION TO FARMERS INSURANCE COMPANY OF
IDAHO AND RESPONSES TDERE'.1'0- 8

JOHNSON LAW GROUJ.>

103 E. Indiana; Sum, A
001928
Spokane, WA 99207•2317
TEL: (509) 83$.5000 FAX: (509) 326-7503

RX Date/Time
10/15/2013

10/1_ -- 13
16:45

17:34

5093267503

5093267503

REQUESTFORADMISSIONNO. 21:

P.010
PAGE 10/41

LAW OFFICES

Fanners' Policy provides for non-economic loss

damages.

RESPONSE: Objection: This request is vague, overly broad and is not a full statement of
the policy. Without waving any objection, the policy provides: "Damages are th~ cost of
compensating those who suffer bodily injury or property damage from an accident."

.
REQUEST· FOR ADMISSION NO. 22:
Famiers' Policy provides for economic loss damages.
RESPONSE: Objecti.!:m: This request is vague, overly broad and is not a full statement of
the policy. Without waving any objection, the· policy provides: "Damages are

the cost of

compensating those who suffer bodily injury or property damage from an accident"

REQUEST FOR ADMISSION NO. 23:

Farmers never explained applicable UIM

benefits and procedures to Cedillo.
RESPONSE: Denies.

REOUESTFORADMISSIONNO. 24:

Farmersneverrequesteda
proof ofloss
.
. in any

foxm from Cedillo.
RESPONSE: Objection: This request is argumentative and misstates the ~ocess of
Sllbmitting and assessing a UlM claim. Without waiving any objection, admits that it accepted

PLAINTIFF'S FIRST SET OF REQUESTS FOR.
ADMISSIONTOFARMERSINS'LT.M.NCE COMPANY OP
IDAHO AND RESPONSES THERETO· 9

JOHNSON LAW GROUP
103 B. Indiana, Suite A
001929
Spolam.e, WA 99207•2317
TEL: (50!>) 835-5000 FAX: (509) 326-7503

RX Date/Time
10/15/2013

10/1_, __ 13
16:45

17:34

5093267503

5093267503

P.011

LAW OFFICES

PAGE

11/41

Plaintiff's letter of July 28, 2009, as a sufficient proof of loss at that time arid denies'. that any
subsequent ''proof of loss" form was necessary as the parties were involved in a value dispute with
legal representation.

REQUESTFORADMISSIONNO. 25:

TheArbitrat.orfound that Cedillo submitted her

proof ofloss on July 28, 2009.
RESPONSE: Admits that the arbitrator made a determination that Plaintiff submitted a
l'

proof ofloss on that date but denies that it was a complete proof of loss because Plaintiff had not
furnished wage documentation and also because'Plaintiffincuri:ed additional medical expenses in
the 3½ years subsequent to that date.

REQUEST FOR ADMISSION NO. 26:

The purpose of a proof of loss is t.o allow the

insurer to form an intelligent estimate of its rights and liabilities, to afford it an _opportunity for
investigation, and to prevent ~d and imposition upon it.
RESPONSE:

Objection: This request is vague, argumentative and overly broad.

Furthermore, it is not a statement of fact but an expression of opinion. Without waiving any
objection, admits that a proof ofloss is a procedure whereby a claimant may submit info~ation in
support of a claim.

PLAINTIFF'S FIRST SET OF REQUESTS FOR
.ADMISSIONT0FARMERSINSURANCECOMPANYO'F
ID.AHO AND RESPONSES THERETO. 10

JOHNSON LAW GROUP

103 :E. Indiana, Suite A
001930
Spokane, WA 99207-2317
TEL: (509) 835-5000 l'AX: (509) 326-7503

RX Date/Time

10/1___ _113

10/15/2013

16:45

17:34

5093267503

5093267503

P.012

LAW OFFICES

REQUEST FOR ADMISSION NO. 21:

PAGE

12/41

The medical expenses submitted by Cedillo

prior to August 25, 2009 were undisputed.

RESPONSE: Objection: This requestis argumentative and vague. Furthermore,_Plaintiff
does not jdentify with any particularity what 'i:nedical ez;penses" she is referring to. Without
waiving any objection, admits that the medical expenses submitted prior to this date were considered
in assessing Plaintiffs claim based upon the information provided by her at that time.

~

REQUEST FOR ADMISSION NO. 28:

The medical expenses submitted by Cedillo ·

prior to August 25, 2009 were not fairly debatable.
RESPONSE: Objection: This request is argumentative and vague. Furthermore, Plaintiff

does not identify with any particularity what "medical expenses" she is referring to. With.out
waiving any objection, admits that the medical expenses submitted prior to this date were considered
in assessing Plaintiff's claim based upon the infoxmation provided ~y her at that time.

REQUEST FOR ADMISSION ~O. 22:

there is no question or difference

of opinion

that the medical expenses submitted t.o Farmers prior to August 25, 2009 were necessary, reasonable,
and were incurred as a result ofthe Crash.
. RESPONSE: Objection: This request is argumentative and vague. Furthermore, Plaintiff
does not identify with any particularlty what "medical expenses" sh~ is referring to.. Without

waiving any objection, admits thatthemedical expenses submitted prior to this date were considered
in assessing Plaintiff's claim based upon the information proyided by her at that time.

~

P.BTER.J.J

N

t.

ALJ~:S.lUN "l U J:<AKMJ:SJ.Qi lNSU.KANc.;J! (.;UMJ:'.Al'I Y U.f

IDAHO AND RESPONSES THERETO - 11

JOHNSON LAW GROUP
103 a lI1diana, Suite A

001931

Spoklml!, WA 99207-~17

TEL: (509) 835-SOOO f'l(X; (509) 326-7503

RX Date/Time
10/15/2013

10/1 ____ 13
16:45

17:34

5093267503

5093267503

REOUESTFORADMISSIONNO. 30:

P.013

LAW OFFICES

PAGE 13/41

Fmmers' initial resmvewas based, mpart, upon

th~ medical expenses submitted by Cedillo prior to August 25, 2009.
RESPONSE: Objection: This request is argumentative and vague. Furthennore, Plaintiff
does not identify with any particularity what 'ttedical expenses,, she is referring to.· .Without

waiving any objection, admits that themedical expenses submitted prior to this date were considered
in assessing Plaintiff's claim based upon the infonnation provided by her at that time.

I

REQUEST FOR ADMISSION NO. 31:

The reserves set by Farmers were its own

accurate valuation of 1he Claim based upon its investigation of the Claim.
RESPONSE: Objection: This request is argumentative and a statement of opinion not fact.
Without waiving any objection, initial reserves were determined based upon the information
provided by the Plaintiff.

REQUEST FOR ADMISSION NO. 32:

After August 25, 2009, Farmers received

additional infoxmation and based upon that information the reserve was increased.
RESPONSEs Objection: This request is overly broad and argumentative. Without waiving

any objection, as discovery was obtained in the litigation with respect to the arbitration process, an
additional reserve was set.
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· The increase in reserve·was Farmers'

acknowledgment of the increasing value of the Claim.
RESPONSE: Objection: This request is overly road and argumentative. Withou~ waiving

any objection, ad discovery was obtained in the litigation with respect to the arbitration process, a
new reserve was set.

REQUESTFORADMISSIONNO. 34:

Farmers' evaluated the adequacy of the reserve

every time the Claim was reviewed.

RESPONSE: Objection: To the extent this statement of opinion does not properly reflect
a legal requirement, it is denied. Without waiving any objection, a reserve was properly addressed
in response to discovery obtained during the litigation process.

REQUEST FOR ADMISSION NO. 35: ·· Idaho Code§ 41-335 requires F~ers to file
a full and true statement ofits financial condition on an annual basis.
RESPONSE: Objection: To the extent this statement of opinion does not contain a full
recitation of the statute, it is improper. Without waiving any objection, admits that Idaho Code§
41-335 imposes obligations on an insurer.
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Idaho Code § 41-605(2) requires Farmers to

reasonably and in good faith estimate the amounts necessazy to pay all ofits paid losses and claims
on or before the date of such statement, whether reported or unreported, together with the:expenses
of adjustment or ~ettlement thereof.
RESPONSE: Objection; This request is an incomplete and misstatement ofldaho Code§
41-605(2). Without waiving any objection, admits that Idaho Code § 41-605 speaks for.itself.

REOUESTFORADMISSIONNO. 37:

Farmers' own policies and procedures mandate

that its reserves be accurate so as to ensure that it will be able to serve and protect its insureds.
RESPONSE: Objection: This request is vague, not a statement of fact, and is an
argumentative statement not in context of a factual relationship to this case. Without waiving any

objection, admits that reserves were set on Plaintiff's claim and denies any inference that reserves
were not properly addressed as evidence was submitted..

REQUEST FOR ADMISSION NO. 38:

Farmers setting of reserves established

F~en,' own valuation of the _Claim and included the undispu.tc:d amounts of the Claim:
RESPONSE: Denies.

REQUEST FOR@MISSIQN NO. 39:

At each of the times reserves were set, the

reserved amount w~s no longer the subject of debate and no longer fairly debatable.
RESPONSE: Denies.

JOHNSON LAW GROUP.
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Farmers had the duty to pay the undisputed

Claim amount.
RESPONSE: Objection: To the extent this request is an attempt to summarize Idaho law,
it is incomplete and an argwnentative statement not in context of a factual relationship to this case.
In addition, it is vague ·as to who is to detennine undisputed. Without waiving any objection, admits

that Idaho law includes an obligation to pay the amount it does not dispute.

~ ·
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. REQUESTFORADMISSIONN0.41:

Farmers had the duty to pay the Clai~ amount

no longer fmrly debatable.
RESPONSE: Objection: To the extent this requ0st is an attempt to summarize Idaho law,

it is incomplete and an argumentative statement not in context of a factual relationship to this case.
In addition, it is vague as to who is to determine undisputed. Without waiving any objection, admits

- that Idaho law includes an obligation to pay the amount it does not dispute.

REQUEST FOR ADMISSION NO. 42:

Farmers' claims handlers and/or supervisors periodically established reserves
for the
Claim
.
.
as part of their normal duties and responsibilities, not in anticipation of litigation.
RESPONSE: Objection: This request is vague, not a statement of fact, and is an

argumentative statement not in context of a factual relationship to this case. Without waiving ·any
objection, admits that reserves were set on Plaintiff's claim and denies any inference that reserves
were not properiy addressed as evidence was submitted.
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The Claim values set by Farmers were based

on Farmers review of the facts determined from its investigatioIL
RESPONSE: Objection: Tiris request for admission is vague, not a statement of fact, and
is an argumentative statement not in context of a factual relationship to this case. Withou~ waiving·
any objection, admits that Plaintiffs claim was assessed· during the course of the 3½ years
documents and evidence were obtained, and :further admits that the parties did not have an agreement
on the value of the Plaintiff's claim which thus required an arbitration proceeding.

J'Bl:BJU. J

iN"

REQUEST FOR ADMISSION NO. 44:

The Claim valuations by law must be an

accurate and good faith representation of Fanners' liability to Cedillo.
RESPONSE: Objection: This request for admission is vague, not a statement of fact, and
is an argwnen.tative statement not in context of a factual relationship to this case. Furthermore, to

' to create an obligation greater than what is imposed under Idaho law,
the extent this request attempts
it is improper. Without waiving any objection, admits that Plaintiff's claim was assessed ~ming the
course of the 3½ years documents and evidence were obtained.

REOUESTFORADMISSIONNO. 45::

Farmers' periodic setting of the Cl~ reserve

as part of its evaluation included undisputed amounts not paid to Cedillo.
~SPONSB: Denies.

REQUEST FOR ADMISSION NO. 46: Farmers reserves s.et under the Policy constituted

Farmers' own acknowledgment of what was not disputed and was thus.owed to Cedillo..

PLAINTIFF'S FIRST SET OF REQUESTS FOR
ADMISSlONTOFARMERS INSURANCECO:MPANYOF
IDAHO AND RESPONSES THERETO· 16

JOHNSON LAW GROUP
103 E. Indiana, Suite A
001936
Sp0kane, WA 99207-2317
-mL: (509) 835•5000 FAX: (509} 326•7503

RX Date/Time
10/15/2013

1011-.-013
16:45

17:34

5093267503

5093267503

P.018

LAW CFFICES

PAGE 18/41

RESPONSE: Denies.

REOUESTFORADMISSIONN0.47:

Fanners' Claim reserve values were established

but only a portion of the undisputed amounts due under the Policy were paid to Cedillo.
RESPONSE: Denies.

REQUEST FOR ADMISSION NO. 48: The reserves set by Farmers on the Claim ~ere
prepared in the ordinary and routine course ofF~ers· business.

RESPONSE: Admits.
REQUESTFORADMISSIONNO. 49:

The reserves set by Farmers on the Claim were

not prepared in the ordinary and routine co~e of Farmers' business.
RESPONSE: Denies.

REQUEST FOR ADMISSION NO. 50: The reserves set by Fanners on the Claim are not
subject to the attorney-client privilege.
RESPONSE: Objection: This request for admission is vague, not a statement of.fact, and

is an argumentative statement not in context of a factual relationship to this case.

REQUEST FOR ADMISSION NO. 51:

The reserves set by Farmers on the cplaim are

not subject to the worn: product privilege.
RESPONSE: Denies.
REQUEST FOR ADMISSION NO. 52:

Communications between Farmers and its

lawyers concerning Cedillo's Claim are not subject to the attorney-client privilege.
RESPONSE: Denies.
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Conununications between Farmers and its

lawyers concerning Cedillo's Claim are not subject to the work produce privilege.
RESPONSE: Denies.

REQUEST FOR ADMISSION NO. 54:

Farme.r.s' liability to Cedillo was undisputed.

RESPONSE: Objection: This request for admission is vague and argumentative. With.out
waiving any objection, admits that Plaintiff was not at fault, but denies that the nature and eKtent of

her injuries and damages were undisput~d.

REOUESTFORADMISSIONNO. 55:

Farmers' liability to Cedillo was unCJ_uestioned. .

RESPONSE: Objection: This request for admission is vague and argumentative. Without
waiving any objection, admits that Plain~ff was not at fault, but denies th.at the nature an~ extent of

her injuries and damages were undisputed.

REQUEST FOR ADMISSION NO. 56:

Farmers' liability to Cedillo was not fairly

debatable.
RESPONSE: Objection: This request for admission is vague and argumentative. Without
.
.
~aiving any objection, admits that Plaintiffwas not at fault, but denies that the nature and extent of
her injuries and damages were undisputed.
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Farmers agreed to pay all sums which Cedillo

is legally entitled to recover as damages from the owner or operator of an underinsured motor vehicle
because of bodily injmy sustained by the insured person.
RESPONSE: Objection: Ifthis request is intended to be a statement from Plaintiff's policy
it is incomplete in context and substance and is therefore denied. Without waiving any objection,

admits that the Plaintiff's policy speaks for itself.

·"

REOUESTFORADMISSIONNO. 58:

Cedillo received the underinsured driver's :tnotor

vehicle policy limits.
RESPONSE: Admits.

REOUESTFOR ADMISSION NO. 59;

Fanners denied payment of any Policy Part ID

Medical, Coverage E - Medical Expense Coverage.
RESPONSE: Admits as this coverage was excluded under her policy because she was not

occupying a four-wheel vehicle.

REOUESTFORADMISSIONNO. 60:

Priortomak:ingapayment to Cedillo on August

25, 2009, Farmers investigated the underinsured driver's insurance coverage..
RESPONSE: Admits.

REQUEST FOR ADMISSION NO. 61:

Fanners road~ its own investigation of the

underinsured driver.

RESPONSE: Admits that it performed a background check.
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The amount justly due Cedillo is th~ amount

ofmoney that will reasonably and fairly compensate her for damages suffered by her in the Crash
of May 25, 2008.
RESPONSE: Objection: This request for admission is vague, not a statement of fact, and
is an argumentative statement not in context of a factual relationship to this case. Furthennore, to
the extent it attempts to s~arize Idaho law, it is an incomplete characterization of·tb.e law.
Without waiving any objection, admits that Idaho law contains certain requirements for the handling
.,,....
o£UIM clamts.

~
J.J

I:,.

~

· REOUESTFORADMISSIONNO. 63:

Farmers must treat its policy holder's interests

:with E:4U~ regard as lt does it£ own interests.
,RESPONSE: Admits. -·

REOUESTFORADMISSIONNO. 64:

Farmers should assist the policy holder with the

claim.
RESPONSE: Objection: Vague as to meaning of the terms used by this request.: Without
waiving any objection, admits that it works with the claim.ant or the claimant's col.lilsel.

~
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REOUESTPORADMISSIONNO. 65:

-coverages,

Farmers must disclose to its U1Sllred all benefits,

and time Iii.nits that may apply to a claim..•

. .RESPONSE: Adpnts.

'
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Farmers must conduct a full, fair and pro_mpt

_ investigation of a claim at its own expense.

RESPONSE: Admits. --:

MQUESTFORADMISSION NO. 67:

Farmers must fully, fairly, and promptly

evaluate and adjust a claim.
RESPONSE: Adroits.

REQUEST FOR ADMISSION NO. 68:

Fanners may :not deny a claim or

"

any part of

a claim based upon insufficient information, speculation or biased infonnation..
RESPONSE: Objection: This request for admission is vague, not a statement of fact, and

is an argumentative statement not in context of a factual relationship to this case. Argamentative.

REQUEST FOR ADMISSION NO. 69:

If a claim is fuJly or partially denied, Fanners

must give written explanation, pointing to facts and policy provisions.
RESPONSE: -· objection: This request for adroission is vague, not a statement of fact, and

is an argumentative statement not in context of a factual relationship to this case. Argumentative.

),WQUESTFORA])MISSIONNO. 70:

Farmers must not misrepresent facts or policy

provisions.
RESPONSE: Admits.
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REOUESTFORADMISSIONNO. 71: Fannersmaynotmakeunreasonablylow settlement
offers.
RESPONSE: Objection: To the extent that this request intends to summarize Idaho law, it

is incomplete. Without waiving any objection, admits that Farmers is required to abide by pertinent
Idaho statutory and case law relative to UIM claims.

Pm'.B.R.J. J

I

•

N

REQUEST FOR ADMISSION NO. 72:

I-:!'

Farmers must give a claimant written update· ....!.
I

0

on status of the claim every 30 days, including a description of what is needed to finalize the claim.
RESPONSE: Objection: To the extent that this request intends to summarize Idapo law, it

is incomplete. Without waiving any objection, admits that Farmers is required to abide byperti.nent

Idaho statutory and case law relative to UIM claims.

REQUESTFORADMISSIONNO. 73:Farmersmustthorougblyinvestigateaclaimbefore

denying it

RESPONSE: Objection: To the extent that this request intends to summarize Idaho law, it
is incomplete. Without waiving any objection, admits that Fanners is required to abide by pertinent
Idaho statutory and case law relative t.o UIM claims.
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-Part ofthe claim examiner's job is to- assist tlie

policyholder with the claim.
'RESPONSE: Admits. See response to No. 64.'

REQUEST FOR ADMISSION NO. 75:

The enforceability of the Offset clause in the

Policy was preserved and reserved for detemunation by the District Court in this action.
RESPONSE: Objection: This is argumentative and will be subj~}? a motion :to determine

'

whether any agreement on the clause was waived at the arbitration.

REQUESTFOR ADMJSSIONNO. 76:

The Offset clause provides difference in limits ·

coverage.
RESPONSE: Objection: This request does not contain a complete incoiporation of the

policy clause to which it refers, is a statement of opinion not fact, and is argumentative.. Without
waiving any obj~ion, denies in the context in which it has been framed.

REQTJESTFORADMISSIONNO. 77:

The policy contains a "difference in limits" or

Offset clause.
RESPONSE: Objection: 11lis request does not contain a complete incorporation of the

policy clause to which it refers, is a statement of opinion not fact, and is argumentative. Without
waiving any objection, denies in the context in which it has .been framed,
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The Offset clause in the Policy provides

"difference in limits'' UIM coverage.
RESPONSE: Objection: This request does not contain a complete incorporation of the
policy clause to which it refers, is a statement of opinion not fact, and is argumentative. Without
waiving any objection, denies in the context in which it has been framed.
I

~•

,.

REQUEST FOR ADMISSION NO. 79:

The ''Difference in limits" or Offset clause in

the Policy provides that UIM coverage limits (not damages) are reduced by the amount of any

damages recovered by the insured .from the underinsured driver.
RESPONSE: Objection: This request does not contain a complete incorporation of the
policy clause to which it refers, is a statement of opinion not fact, and is argumentative. Without
waiving any objection, denies in the context in which it bas been framed.

REOUESTFORADMISSIONNO. 80:

Cedillo' s Policy includes "difference in limits''

UIM coverage.
RESPONSE: Objection: This request does not contain a complete incoxporation of the

policy clause to which it refers, is a statement of opinion not fact, and is argumentat;ve.- Without
waiving any objection, denies in the context in which it has been framed.
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In "difference in limits" coverage the damages

recovered from the underinsured driver reduces UIM limits, not the insured's damages.
RESPONSE: Objection: This request does not contain a complete incoxporation of the
policy clause to which it refers, is a statem.~t of opinion not fact, and is argumentative. Without
waiving any objection, denies in the context~ which it bas been framed.

REQUEST FOR ADMISSION NO. 82:

Cedillo recovered $100,000 as damages from

the underinsured driver's insurance.
RESPONSE: Admits.

REQUESTFORADMISSIONNO. 83:

Cedillo recovered $5,000 as medical expenses

payments from the underinsured driver's insurance.
RESPONSE: Admits.

REQUEST FOR ADMISSION NO. 84:

Cedillo's damages were reduced by $105,000

as the result of payments made by the underinsured driver's insurance.
RESP_ONSE: Admits that the claim was offset by the arbitration in the amount of costs'for
payments by Progressive.

REQUESTFORADMlSSIONNO. 85:

Farmers is not entitled to reduce UIM limits or

Cedillo'& damages form.edical ex.pensepayments made by the underinsured drivers insurance policy.
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RESPONSE: Denies.

(i!t:i3iii:l::;;;;:
REOUESTFORADMISSIONNO. 86:

Farmers is not entitled to reduce UTh1 limits or

Cedillo 's damages formedi.cal expensepayroents made byth.eunderinsured drivers insurance policy.

RESPONSE: Denies.

REQUESTFORADMISSIONNO. 87:

Farmers applied the payment of $100,00 made

bytheunderinsured driver's insurance to Cedillo's damages rather than the UIM limits.

RESPONSE: Denies this reduction was applied by the UIM arbitration consistent with the
policy.

REQUEST FOR ADMISSION NO. 88:

Farmers owes Cedillo an additional $105,000

plus prejudgment interest, costs, and attorney fees.
RESPONSE: Denies.

l REQTJESTFORADMISSIONNO. 89=

Farmers is required to comply with I4aho Cod~,.-,

- §41-1329, the Idaho Unfair Settlement Practices Act.'
, RESPONSE:_ Admits.

-.

. REQUEST FOR ADMISSION NO. 90:
l-

-

~

Farmers trains its claims handlers

-

to comply

~ with Idaho -Code §41 ~ 1329, the Idahq Unfair Settlement Practices Act.

RESPONSE: Admits.

REQUEST FOR ADMISSION NO. 91:

A violation ofldaho Code §41-132~ is also a

breach of the implied covenant of good faith and fair dealing.
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RESPONSE: Objection: Argumentatiye. This is not a statement of fact pertaining to this

matter but counsel's legal argument.

Fannershadadopted and communicated to its

REQVESTFORADMISSIONNO. 92:

claims handlers written standards for the handling of claims.
:RESPONSE: Admits. '

Fmmers, upon.receiving notification of a claim,

REOUESTFORADMISSIONNO. 93:

shall promptly provide necessary claim forms, instructions, and reasonable assistance so that
claimants can comply with the policy conditions and Fanners' reasonable requirements.·
RESPONSE: Objection: To the extent that this !equest intends to summarize Idaho la.w, it
.
is incomplete. Without waiving any objection, admits that Faxmers is required to abide by pertinent
.

Idaho statutory and case law relative to U1M claims.

i REQUESTFORADMISSIONNO. 94:

!tis improper for Farmers to deny claims based

· upon ~peculation and conjecture. ~

I RESPONSE: Admits.
REQUEST FOR ADMISSION NO. 95:

It is bad faith for Farmers to impose

requirements on an insw-ed that are not contained within the Policy.
RESPONSE: Obje~tion: Argwnentative. This is not a statement of fact pertaining to this

matter but counsel, s legal argument.
PLAINTIFF'S FIRST SET OF REQUESTS FOR
ADMISSION TO FARMERS INSURANCE COMPANY OF

IDAHO AND RESPONSES THERETO. 27

JOHNSON LAW GROUP
103 E. Indiana, SUite A
001947
Spokane, WA 99207-2317
TBl-: (509) 8'.3S-SOOO FAX: (S09) 326,7503

1011 ..,__ 13

RX Date/Time
10/15/2013

16:45

17:34

5093267503

5093267503

LAW OFFICES

P.029
PAGE

29/41

~

l'BT.BR J. J,

-

. REQUESTFORADMISSIONNO.. 96:

1-

.

Fartnersmust fairly, reasonably, and promptly_·

· pay a claim if payment is warranted..
RESPONSE: Admits.

~

REQUEST FOR ADMISSION NO. 97:

Failure to fairly and reasonably investigate a

claim does not permit Farmers t.o deny the claim due to lack ofinformation or one-sided information.
RESPONSE: Objection: Argfuncnta1ive. This is not a statement of fi!,ct pertaining to this

matter but counsel's legal argument.

REQUESTFORADMISSIONNO. 98:

Fanners cannot attempt to settle a claim for an

unreasonably low amount
RESPONSE: Objection: Argumentative and vague. Tirls is not a statement offact pertaining
to this matter but counsel's legal argument

REQUEST FOR ADMISSION NO. 99:

It is not appropriate for Farmers to use biased

consultants to assist in investigation or evaluation of a claim.
RESPONSE: Objection: Argumentative and vague. This isnotastat.emen.t offact pertaining
to this matter but ~unsel's legal argument.
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Mr. Ron Ramsey is a Chartered Property and

Casualty Underwriter (CPCU).

RESPONSE: Admits.

REQUESTFORADMISSIONNO.101:

TheCPCU designation is earned.by msurance

professionals who ~ave passed examinations covering a broad range ofrisk management an~ general
business topics in the field of Property and Casualty Insurance.

RESPONSE: Objection: This request is overly broad and vague. Without waiving any
objection, admits that such a designation may be earned upon meeting all criteria for the CPCU
designation.

REQUEST FOR ADMISSION NO. 102:

The CPCU'ciesignation is widely regarded in

the insurance industry as signifying a knowledgeable and ethical insurance professional.
RESPONSE: Objection: This is not a statement of fact pertaining to this matter but

counsel's legal opinion.

~

F:B"raR T. :r,

-

. REQUEST FOR ADMISSION NO. 103:

The standard textbook or treatise for claims

handlers, which leads to an Associate in Claims designation, is James J. Markham, et al., The Claims

Environment (1 st ed., Insurance hlstitute of America 1993).
RESPONSE: Objection: To the extent this request for admission refers to a document that
was not produced with the request, it is improper and objectionable.
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There is now a second edition of TAe Claims

Environment by Doris Hoopes (2d ed., Insurance Institute ofAmeri~2000), which is also a standard
textbook/treatise.

RESPONSE: Objection: To the extent this request for admission refers to a document that
was not produced with the request, it is improper and objectionable.

,,..

REOlIBST FOR ADMISSION NO. l 05:

The Markham textbook/treatise for claims

handlers and students of insurance sets forth simple, clear claims handling principles.
RESPONSE: Objection: To the extent this request for admission refers to a document that

was not produced with the request, it is improper and objectionable.

REQUEST FOR ADMISSION NO. 106:

The Markham textbook principles include the

:following:
a.

b.
c.
d.
e.
f.

c•claims representatives ...are the people responsible for fulfilling the insurance
company's promise." Markham at vii;
"When a covered loss occurs, the insurance company's obligation lUlder it~ promise
· t.o pay is triggered. The claim function should ensure the prompt, fair, and efficient
delivery oft.bis promise." Markham at 6;
''therefore, the claim representative's chief task is to seek and find coverage, not to
seek and find coverage confrov-ersies orto deny or dispute claims." Markham at 13;
" ...the insurance company should not place its interests above the insured's."
Markham at 13;
"The claim professional handling claims should honor the company's obligations
wder the implied covenant of good faith and fair dealings." Markham at 13;
''No honest and reputable insurer has either explitjt or implicit 'standing orders' to
its claim department to delay or unde.rpay claims." Markham at 274;

FLAINT.ll-'F'S FIRST SET OF REQUESTS FOR

ADMISSION TO FARMERS IN'SURANCE COMPANY OF
IDAHO ANl> RESPONSES THE~O • 30

JOHNSON LAW GROUP
l 03 )3. m.di.ana, Suite I.

001950
Spol<Jlne, WA 9!1207-2317
TEL: (509) 8.3S-S0OO FAX: (S09) 326-7503

RX Date/Time

1011 .. ,-013

10/15/2013

16:45

g.
h.

. i.

j.
k.

1.
m.

o.

5093267503

P.032

LAW OFFICES

PAGE

32/41

''When an insurance company fails to pay claims it owes or engages in other
wrongful practices, conttactual damages are inadequate. It is hardly a penalty to
require an insurer to pay the insured what it owed all along.'' Markham at 277;
"all insurance contracts cont'ain a covenant ofgood faith and fair dealing.'' Markham
at277;
"Insurance is a matter of public interest and deserves special consideration by the
courts to protect the public." Markham at 277;
"Insurance contracts are not like other contracts because insurers have an advantage
in bargaining power. Insurers should therefore be held to a higher standard.of care."
Markham at 277;
"Recovery for breach of an insurance contract should not be limited to payment of
the original claim." Markham at 277;
.
"The public's expectations are elevated by insurers' advertising, slogans, and
promises which give policyholders the impressions that they will be taken care of no
matter what happens.'' Markham at 277;
"Policyholders buy peace of mind and are not seeking commercial.advantage when .
they buy a policy. In addition, .they are vulnerable at the time ofthe loss." Markham
at277;

n.

17:34

5093257503

.

"Policy language is sometimes difficulty to understand. The benefit of interpretation
should be given to the policyholder." Markham at 277"278; and,
"Upper m~agement also has a responsibility to maintain proper claim-handling
standards and practices." Markham at 300.

RESPONSE: Objection: To the extent this request for admission refers to a document that
was not produced with the request, it is improper and objectionable.

REQUESTFORADMISSIONN0.107:

Toe second edition offhe Claims Environment

explains various aspects of good faith claim handling :including the following:

a.

Unbiased Investigation. Claim representatives should investigate in an unbiased
way, pursuing all relevant evidence, especially that which established the legitimacy
of a claim. Claim representatives should avoid using leading questions that might
slant -the answers. In addition, they should work with service providers that are
unbiased. As mentioned previously, courts and juries might not look sympathetically ·
on medical providers or repair facilities that favor insurer~. Investigations should
seek to discover t.he facts and consider all sides of the story. Claim repr~sentatives
should: not appear to be looking for a way out ofthe claim or for evidence to support
only one side.
b.
Evaluation. Claim representatives can evaluate liability claims in good fitith ifthey
·- evaluate claims as if no limit of liability existed. This approach ensures that claim
representatives consider. the insurer's interests at least equally with the insurer's
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interests. Evaluating liability claims as if there wei:.~ no policy limit helps claims
representatives avoid the mistake of wishful thinking that a claim can be settled for
less than 1he policy limit when it is foreseeably worth more. Prompt, knowledgeable
evaluations help insurers to prove their efforts were in good faith.
Prompt Evaluation. As described in Chapter 9, unfair claims settlement practices
acts often specify time limits within which to complete evaluations of coverage and
damages . .Claim representatives should be sure to comply with those requirements
to reduce their exposure to bad faith claims.

RESPONSE: Objection.: To the extent this request for admission refers to a document that

w~s not produced with the request, it is improper and objectionable.

t

,

~

I

,

~

tt

REQUEST FOR ADMISSION NO. 108:

To attain professional status, a CPCU must

agree to abide by the CPCU Code of Professional Ethics and take this professional oath:
I shall strive at all times to live by the highest standards of professional conduct; I
shall strive to ascertain and understand the needs of others and place their interests
above my own; and shall strive to maintain and uphold a standard of honor and
integrity that will reflect credit on my profession and on the CPCU designation.

RESPONSE: Objection: To the extent this request for admission refers to a document that
was not produced with the request, it is improper and objectionable.

REQUEST FOR ADMISSION NO. 109:

The CPCU Code of Professional Ethics is

generally known, accepted, and followed within the insurance trade.
RESPONSE: Objection: To the extent this request for admission refers to a document that
was not produced with the request, it is improper and objectionable.
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The· Code of Professional Ethics is found in

David H. Brownell & Stephen Herald, Ethics in the Insurance Industry: A Cf1$e Study Approach 6-7
(Am. Inst. For Chartered Prop. Cas. Underwriters Ins. Inst Of Am.).
RESPONSE: Objection: To the extent this request for admission refers to a document that
was not produced. with the request, it is improper and objectionable.

REQUEST FOR ADMISSION NO. 111:

The Code of Professional Ethics
sets forth
I

established standards within the insurance 1rade.
RESPONSE: Objection: To the extent this request for admission refers to a document that
was not produced with the request, it is improper and objectionable.

REQUESTFORADMISSIONNO.112:

The canons from the Code of Professional ethics

of the American Institute for the CPCU include the following canons:
CANON 1:
CANON 2:
· CANON 3:
CANON 4:
CANON 5:
CANON 6:

CPCUs should endeavor at all times to place the public interest above.their

own

_

CPCUs should seek continually to maintain and improve their professional.
knowledge, skills and competence.
.
CPCUs should obey all laws and regulations; and should avoid any conduct
or activity which would cause unjust harm to 91:hers
CPCUsshouldbediligentintheperformanceoftheiroccupationalduties and
should continually strive to improve the functioning of the insurance
mechanism.
CPCUs should assist in maintaining andraisingprofessional stand~ds in the
insurance business.
CPCUs should strive to establish and maintain dignified and honorable
relationships ~th those whom they serve, with. fellow insurance

CANON 7:

practitioners, and with members of other professions.
CPCUs should assist in improving the public understanding ofInsurance and
risk management. ·

PLAINTIFF'S FIRST SBT OF REQUESTS FOR
ADMISSIONTOF.ARMERSINSURANCECOMPANY OF
IDAHO AND RESPONSES TilEB.ET~ • 33

JOHNSON LAW GROUP
103 E. Indiana, Suite A
Spokane, WA 99207-23}7
001953
TBL: (S09) 83.S-SOOO FM: (so9) 326-1sog

RX Date/Time
10/15/2013

10/1
16:45

CANON 8:
CANON 9:
SOURCE:

13

17:34

5093267503

5093287503
LAW OFFICES

PAGE

P.035
35/41

CPCUs should honor the integrity of the CPCU designation and respect the
limitations placed on its use.
CPCU should assist in maintaining the integrity of the Code of Professional
Ethics.
David H. Brownell & Stephen Herald, Ethics in the Insurance Industry: A
Case Study Approach 6-7 (Am. Inst. For Chartered Prop. Cas. Underwriters
Ins. Inst. Of Am.).

RESPONSE: Objection: To the extent this request for admission refers to a document that
was not produced with the request, it is improper and objectionable.

REQUESTFORADMISSIONN0.113:

David H. Brownell and Stephen Herald'Ethics

in the Insurance Industry: A Case Study Approach is a standard textbook/treatise for claims

handlers.
RESPONSE: Objection: To the extent this request for admission refers to a document that
was not pr~duced with the request, it is improper and objectionable.

REQUEST FOR ADMISSION NO. 114:

Farmers recognizes its relationship requires

good faith and the highest degree of integrity.
RESPONSE: Objection: To the extent that·this request intends to summarize Idaho law, it
is incomplete. Without waiving any objection, admits that Farmers is required to abide by pertinent
Idaho statutory and case law relative to UIM claims.
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Insurance company adjusters are taught that

proper documentation in the claims :file will establish whether or not good faith and ethical claims

conduct occurred.
RESPONSE: Objection: Argumentative.

.

.

REQUEST FOR ADMISSION NO .. 116:
~-

The Claims Environment, 10.5 (2d Ed. 2000)

provides the following:
Fair Dealing and Good Communication
Good claim handling and suppQrting evidence can help to establish that insurers
acted in good faith by dealing fairly with insureds and claimants. Docwnentation in
each claim file demonstrates how insurers conduct the claim investigation, evaluate
claims, and negotiate. Activity logs1 correspondence, and documentary evidence such
as police reports and bills can indicate that claim representatives, su~ervisors, and
managers are doing their job properly. Such evidence is part ofthe successful defense
strategy for a bad faith claim.

Fair dealing and good documentation are especially important in two circumstances:
1.
Claim Denial
2.
Errors
Claim representatives should have a thoroughly documented claim file before
denying a claim. Such a file will be useful in defending a bad faith claim. If a claim
representative discovers that he or she has made an error, fair dealing and good
documentation will help the claim representative to explain the error. In such cases,
a sincere apology and quick action to fix the error go a long way in avoiding and
defending bad faith claims.
· SOURCE:

Doris Hoopes, The Claim Environment, 1O.S (2d ed., Insurance Institute of

America 2000).
..

RESPONSE: Objection: To the extent this request for admission refers to a document that

was not produced with the request, it is improper and objectionable.
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Claim audits are clwm reviews that enmme the

technical details of claim settlements, ensure that claim procedures are followed, and verify that
appropriate, thorough documentation is included. SOURCE: Doris Hoopes,

The Claim

Environment, 10.5 (2d ed., Insurance Institute of America 2000) at ~ 1.27.
RESPONSE: Objection: To the ex.tent this request for admission refers to a document that
was not produced with the request, it is improper and objectionable.

REQUEST FOR ADMISSION NO. 118:

Corporate claim officers establish the claim

department structure, _set policies relating to authority levels, performance of policy ~nditions,
settlement philosophies, service providers and training and performance review; and review
statistical information to assess how the department is perfonning. SOURCE: Doris Hoopes, The

Claim Environment, 10.5 (2d ed., Insurance Institute of America 2000) at 11.29-30.
RESPONSE: Objection: To the extent this request for admission refers to a docwnent that
was not produced with the request, it is improper and objectionable.

REQUEST FOR ADMISSION NO. 119:

a) Claim audits are useful tools for assessing

claim department performance; b) Some organizations use formal audit teams to ensure consistency
throughout the organization; c) Others ·use a peer-audit process in which managers ~om one
department audit another, d) Files for audit might be selected at random or with focus on a particular

problem; e) Auditors review decisions on coverage, liability, and damages; reserves; adherence to
policies and procedures; appropriate use ofresources; and docwnentation; and f)Audits are learning
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e~eriences form which claim departments can improve performance. SOURCE: Doris Hoopes,

The Claim Environment, 10.5 (2d ed., lnsµrance Institute of America 2000) at 11.29-30.
RESPONSE: Objection: To the extent this request for admission refers to a dtlcum.ent that
was !!()t produced with the request, it is improper and obj~ctionahle.

REQUEST FOR ADMISSION NO. 120:

An audit was perfonned on the Claim.

RESPONSE: Objection: This request is too vague to answer it as framed. Without waiving
~

...! •

any objection, the file· on this claim was maintained in the same inanner as all other Ul:M claims.

REQUESTFORADMISSIONNO. 121:

Fannershasno employees.

RESPONSE: Denies.

REQUEST FOR ADMISSION NO. 122:

Cedillo has suffered anxiety as a result of

Fanners' claims handling.
RESPONSE: Denies.

JlliQUESTFORADMISSIONNO. 123:

Cedillo notified Farmers that she suffered

arutiety as a result of Farmers• claims handling.
RESPONSE: Denies.
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Farmers knew or sho~ld have known that ·

Cedillo suffered anxiety as a result of Farmers' claims handling.
RESPONSE: Objection: This request is argumentative. Without waiving any objection,
denies.

REQUEST FOR ADMISSION NO. 125:
a settlement range for claims.

Farmers utilizes a software system to suggest

~ -~

-~-

RESPONSE: Objection: This request is vague. Without waiving any objection, as the

request is framed, denies.

REQUEST FOR ADMISSION NO. 126:

"Colossus" was used to value the Claim.

RESPONSE: Denies.

REQUESTFORADMISSIONN0.127:

Farmers had no arguable basis for denying the

Claim.

RESPONSE: Objection: This request is argumentative. Without waiving any 9bjection,
denies.
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Farmers committed the tort ofbao faith in

regards to Cedillo's Clajm.
RESPONSE: Denies.

REQUEST FOR ADMISSION NO. 129:

Cedillo is entitled to an award of attorney fees

pursuant to Idaho Code §41-1839.

RESPONSE: Denies.

. .!

...

REQUESTFORADMISSIONNO. 130:

Cedillo, as aresult of arbi1ration, is entitled t.o

prejud~ent interest on the judgment to be entered by the Court in this case.
RESPONSE: Denies.

REQUEST FOR ADMISSION NO. 131:

Cedillo,- as a result of arbitration, is entitled to

total costs as a matter of right of $14,262.68.
RESPONSE: Denies.

REQUEST FOR ADMISSION NO. 132:

Cedillo, as a result of arbitration, is entitled to

total discretionary costs of$19,888.94.
RESPONSE: Denies.

REQUESJ: FOR ADMISSION NO. 133:

Cedillo, as the result of arbitration, is entitled

to prejudgment interest of$101,947.96.
RESPONSE: Denies.
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Cedillo, as are.sultof arbitration, is entitled to

prejudgment interest of $32.99 per diem from March 25, 2013.
RESPONSE: Denies.

REQUESTFORADMISSIONN0.135:

Cedillo is entitled to attorney fees in the amount

· of$127,426.97.

RESPONSE: Denies.

REQUEST FOR ADMISSION NO. 136:

Cedillo, as the result of arbitration, is entitled

to a total judgment amount of$263,526.55 plus interest at the rate of 12% from March 25, 2013 (per
diem of $32.99).

RESPONSE: Denies.

REOUESTFORADMISSIONN0.137:

This Court has the mandatory duty of awarding

reasonable expenses including attorney fees, incwred by Cedillo in proving the truth of matters
denied by Farmers in these requ~ for admission.
RESPONSE: Objection: This is not a request to respond to a fact in this case but coU11Sel 's

argument.

PLAINTIFFS FIRST SET OF .REQUESTS FOR
ADMISSIONTOP.ARMERSINSUllANCECOMPANYOF
IDAHO AND RESfONSES THERETO- 40

JOHNSON LAW GRO-µp

103 .E. Indiana, Suite A
001960
Spokane, WA 99207-2317

TEL: (509) 835-5000 FAX: (S09}326-7S03

RX Date/Time
10/15/2013

16:55

10/'
113
5093267503

17:35

5093267503
LAW OFFICES

P.001
PAGE

01/01

ATIORNEY CERTIFICATION
I certify the responses in accordance with IRCP 26.
DATED this }$ day of

~ ' t : , ~ \ , , , 2013.

CERTIFICATE OF SERVICE
I hereby certify that on this _
day of October, 2013, I caused to be served a col'y of the
foregoing by the method indicated below and addressed to the following:

John L. Runft
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite400
Boise, ID 83 702
Phone:
(208) 333-9495
Fax:
. (2~ 343-3246
Email:
jsteele@runftsteele.com
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(] U.S. Mail

( J Hand Delivery
[X]

Facsimile

[ J Federal Express.
[ l Email,

JO.HNSON LAW GROUP
103 a Jndiana, Suite A

001961
Spokane:, WA 99207-2317
TEL: (509) 835-5000 P~: (509) 326-7503
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JOHN L. RUNFT (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFT & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-8506
Fax: (208) 343-~246
Email: JSteele@runftsteele.com
Attorneys for Peggy Cedillo

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO
Plaintiff,
vs.
FARMERS INSURANCE COMPANY
OF IDAHO
Defendant.

)
)
)
·)
)
)
)
)
)
)
)

CASE NO. CV OC 1308697

PLAINTIFF'S FIRST
SUPPLEMENTAL ANSWERS TO
DEFENDANT'S FIRST SET OF
INTERROGATORIES

COMES NOW Plaintiff Peggy Cedillo (hereinafter "Cedillo"), by and through her
counsel of record, Jon M. Steele, and hereby responds to Defendant's ·First Set ofInterrogatories
to Plaintiff as ordered by this Court on November 30, 2015,

INTERROGATORIES

INTERROGATORY NO. 1: If you are aware of any statement, whether oral, recorded,
written or otherwise made by~any person or entity regarding this accident or any matter
connected therewith, please state:
(a) The name and address of the person making the statement;
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(b) If applicable, the means by which the statement is preserved (e.g., writing, tape
recording, etc.); and,
(c) If applicable, the name and address of each p-erson or entity having possession of the
original or a copy of the statement preserved.

ANSWERTOINTERROGATORYNO.1:
Please see Cedillo's response to Defendant's Requests for Production. Please also see
Defendant's document production. Statements made by the parties, their attorneys and third
parties are recorded therein.

FIRST SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 1:
1.

Peggy B. Cedillo
c/o Runft & Steele Law Offices, PLLC
1020 W. Main St., Suite 400
Boise, ID 83702
(208) 333-8506

Ms. Cedillo has made oral, recorded and written statements.

Her statements are

preserved in her correspondence, audio recording, discovery responses, deposition transcript, and
medical records. Runft & Steele Law Offices, Elam & Burke, Farmers Insurance Company of
Idaho, and Gjording & Fouser are all in possession of her recorded or written statements.
2.

Jon Steele
c/o Runft & Steele Law Offices, PLLC
1020 W. Main St., Suite 400
Boise, ID 83702
(208) 333-8506

Mr. Steele has made oral, recorded, and written statements. His statements are preserved
in correspondence, discovery responses, deposition transcripts, court filings, court video, and
audio recordip.gs. Runft & Steele Law Offices, Elam & Burke, Farmers, Gjording & Fouser are
_

all in possession of his recorded or written statements.
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3.

Austin Cedillo
c/o Runft & Steele Law Offices, PLLC
1020 W. Main St., Suite 400
Boise, ID 83702
(208) 333-8506

Austin Cedillo has made oral statements.

None of his oral statements have been

preserved.
4.

Norma Elliott
c/o Runft & Steele Law Offices, PLLC
1020 W. Main St., Suite 400
Boise, ID 83702
(208) 333-8506

Norma Elliott has made oral statements.

None of her oral statements have been

preserved.
5.

L. Wayne Elliott
c/o Runft & Steele Law Offices, PLLC
1020 W. Main St., Suite 400
Boise, ID 83702
(208) 333-8506

L. Wayne Elliott has made oral statements.

None of his oral statements have been

preserved.
6.

Julie Elliott
c/o Runft & Steele Law Offices, PLLC
1020 W. Main St., Suite 400
Boise, ID 83 702
(208) 333-8506

Julie Elliott has made oral statements. None of her oral statements have been preserved.
7.

Mary Huntington-Clancy
c/o Runft & Steele Law Offices, PLLC
1020 W. Main St., Suite 400
Boise, ID 83702._
(208) 333-8506

Mary Huntington-C~.!.WY has made oral statement§. None of her oral statements have
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been preserved.
8.

Margo Elliott Patterson
c/o Runft & Steele Law Offices, PLLC
1020 W. Main St., Suite 400
Boise, ID 83702
(208) 333-8506

Margo Elliott has made oral statements.

None of her oral statements have been

preserved.
9.

Kathleen Cate
c/o Runft & Steele Law Offices, PLLC
1020 W. Main St., Suite 400
Boise, ID 83702
(208) 333-8506

Kathleen Cate has made oral statements.

None of her oral statements have been

preserved.
10.

Sumer Davis
c/o Runft & Steele Law Of.fices, PLLC
1020 W. Main St., Suite 400
Boise, ID 83702
(208) 333-8506

Sumer Davis has made oral statements. None of her oral statements have been preserved.
11.

Kaysha Luekenga
c/o Runft & Steele Law Offices, PLLC
1020 W. Main St., Suite 400
Boise, ID 83702
(208) 333-8506

Kaysha Luekenga has made oral statements. None of her oral statements have been
preserved.
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12.

Lorena Waters
c/o Runft & Steele Law Offices, PLLC
1020 W. Main St., Suite 400
Boise, ID 83702
(208) 333-8506

Lorena Waters has made oral and written statements. Her written statement is preserved
in the Expert Report of Nancy Collins, Ph.D.
13.

Jennifer Pedrali
c/o Runft & Steele Law Offices, PLLC
1020 W. Main St., Suite 400
Boise, ID 83702
(208) 333-8506

Jennifer Pedrali has made oral statements.

None of her oral statements have been .

preserved.
14.

John Alderman, O.M.D., Lac, D.A.B.C.O.
Alderman Medical Acupuncture of Idaho
1166 N. Cole Road
Boise, ID 83 704
(208) 336-6757

Dr. Alderman has made oral and written statements. His written statements are found in
his medical records which are in the possession of Dr. Alderman, Runft & Steele Law Offices,
Elam & Burke, Farmers, and Gjording & Fouser.
--

15.

David N. Price, D.C., D.A.B.C.O.
9508 Fairview Ave.
Boise, ID 83704
(208) 323-1313

Dr. Price has made oral, recorded, and written statements. His recorded and written
statements are found in his medical records and depositions which are in the possession of Dr.
Price, Runft & Steele Law Offices, Elam & Burke, Farmers, and Gjording & Fouser.
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16.

Kenneth M. Little, M.D.
Neuroscience Associates
6140 W. Curtisian Ave, Ste 400
Boise, ID 83 704-8907
(208) 367-3500

Dr. Little has made oral, recorded, and written statements. His recorded and written
statements are found in his medical records and depositions which are in the possession of Dr.
Little, Runft & Steele Law Offices, Elam & Burke, Farmers, and Gjording & Fouser.
17.

Saint Alphonsus RMC staff
PO Box 190930
Boise, ID 83 719
(208) 367-2121

Saint Alphonsus RMC staff has made oral, recorded, and written statements.

Their

recorded and written statements are found in their medical records which are in the possession of
Saint Alphonsus RMC staff, Runft & Steele Law Offices, Elam & Burke, Farmers, and Gjording
& Fouser.
18.

Thomas Goodwin, M.D.
The Shoulder Clinic
1854 W. Emerald St., Suite 102
Boise, ID 83704
(208) 323-4848

Dr. Goodwin has made oral, recorded, and written statements. His recorded and written
statements are found in his medical records and depositions which are in the possession of Dr.
Goodwin, Runft & Steele Law Offices, Elam & Burke, Farmers, and Gjording & Fouser.
19.

St. Luke's Regional Medical Center staff
·
190 E. Bannock
Boise, ID 83712
(208) 323-4848

St. Luke's Regional Medical Center staff has made oral, recorded, and written statements.
Their recorded and written statements are found in their medical records which are in the
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possession of St. Luke's Regional Medical Center staff, Runft & Steele Law Offices, Elam &
Burke, Farmers, and Gjording & Fouser.
20.

Treasure Valley Hospital
8800 W. Emerald
Boise, ID 83704
(208) 373-5000

Treasure Valley Hospital has made oral, recorded, and written statements. It's recorded
and written statements are found in its medical records which are in the possession of Treasure
Valley Hospital, Runft & Steele Law Offices, Elam & Burke, Farmers, and Gjording & Fouser.
21.

Cedillo's Other Health Care Providers

Cedillo's other health care providers have made oral, recorded, and written statements in
their medical records which are in the possession of Runft & Steele Law Offices, Elam & Burke,
Farmers, and Gjording & Fouser.
22.

Irving "Buddy" Paul
c/o Runft & Steele Law Offices, PLLC
1020 W. Main St., Suite 400
Boise, ID 83702
(208) 333-8506

Mr. Paul has made oral, recorded, and written statements.

His recorded and written

statements are found in his expert report and are recorded in his deposition which are in
possession of the District Court, Runft & Steele Law Offices, and Gjording & Fouser.
23.

Merlyn Clark
c/o Hawley Troxell
877 W. Main St., Suite 1000
Boise, ID 83702
(208) 344-6000

Arbitrator Clark has made oral, recorded, and written statements. His statements are in
the possession of Hawley Troxell, District Court, Idaho Supreme Court, Runft & Steele Law
Offices, Elam & Burke, Farmers, and Gjording & Fouser.

·
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24.

Richard Williams, D.O.

Farmers witness Dr. Williams has made oral and written statements.". His written
statement is found in his opinion letter which is in the possession of Dr. Williams, Runft &
Steele Law Offices, Elam & Burke, Farmers, and Gjording & Fouser.
25.

Richard Wilson, M.D.

Farmers witness Dr. Wilson has made oral and written statements. His written statements
are found in his opinion letters which are in the possession of Dr. Wilson, Runft & Steele Law
Offices, Elam & Burke, Farmers, and Gjording & Fouser.
26.

Shannon Purvis

Farmers witness Ms. Purvis has made oral and written statements. Her written statements
are found in her report which is in the possession of Ms. Purvis, Runft & Steele Law Offices,
Elam & Burke, Farmers, and Gjording & Fouser.
27.

Nancy Collins, Ph.D.
th
106 N. 6 St.
Boise, ID 83702
(208) 3 89-7813

Ms. Collins has made oral and written statements. Her statements are found in her expert
report and her deposition which are in the possession of Ms. Collins, Runft & Steele Law
Offices, Elam & Burke, Farmers, and Gjording & Fouser.
28.

Farmers Insurance ofldaho

Farmers has made oral, recorded, and written statements. Its written statements are in the
possession of the District Court, Idaho Supreme Court, Runft & Steele Law Offices, Elam &
Burke, Farmers, and Gjording & Fouser.
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29.

Jeffrey Thomson
c/o Elam & Burke
151 E. Front St.
Boise, ID 83702
(208) 336-9777

Mr. Thomson has made oral, recorded, and written statements. His recorded and written
statements are in the possession of Elam & Burke, the Arbitrator, District Court, Idaho Supreme
Court, Runft & Steele Law Offices, Elam & Burke, Farmers, and Gjording & Fouser.
30.

Idaho Supreme Court
451 W. State St.
Boise, ID 83 702
(208) 336-9777

Idaho Supreme Court has made oral, recorded, and written statements. Its statements are
in the possession of District Court, Idaho Supreme Court, Runft & Steele Law Offices, Elam &
Burke, Farmers, and Gjording & Fouser.
31.

District Court, Judge Norton
200 W. Front St
Boise, ID 83702

Judge Norton has made oral, recorded, and written statements. Her statements are in the
possession of Di~t_rict Court, Idaho Supreme Court, Runft & Steele Law Offices, Elam & Burke,
Farmers, and Gjording & Fouser.
32.

Farmers' agents and/or representatives have made recorded and written

statements which are in the possession of Farmers, Runft & Steele Law Offices, Elam & Burke,
and Gjording & Fouser.

INTERROGATORY NO. 2: Please separately identify each person who, according to
your information or knowledge or the information or knowledge of your representatives, has
relevant knowledge of any of the issues or any of the occurrences which are relevant to this
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action; and, state the substance of the facts and opm10ns which constitute such relevant
knowledge.
ANSWER TO INTERROGATORY NO. 2:

Please see Plaintiffs Response to Defendant's Request for Production of Documents and
the individuals identified therein.
Plaintiff also identifies:
1.

Peggy B. Cedillo
c/o Runft & Steele Law Offices, PLLC
1020 W. Main St., Suite 400
Boise, ID 83702
(208) 333-8506

It is expected that Cedillo will testify in accordance with her prior arbitration testimony

and in accordance with her discovery responses and deposition which is yet to be taken. Cedillo
will testify concerning her damages.
2.

Jon Steele
c/o Runft & Steele Law Offices, PLLC
1020 W. Main St., Suite 400
Boise, ID 83702
(208) 333-8506

It is expected that Mr. Steele will testify concerning all matters concerning Cedillo's UIM

claim, all documents, and Farmers' conduct. It is expected that he will testify in accordance with
his deposition which is yet to be taken. He will testify concerning Cedillo's damages.
3.

Ron Ramsey
Farmers Claim Adjuster
c/o Gjording Fouser, PLLC
121 N. 9th St.
Boise, ID 83702
(208) 336-9777

Mr. Ramsey possesses knowledge regarding Defendant's conduct, Defendant's bad faith
and/or Defendant's defense and Cedillo's damages.

It is expected that he will testify m
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accordance with his deposition, which is yet to be taken.
4.

Jeff Thomson
c/o Gjording Fouser, PLLC
121 N. 9th St.
Boise, ID 83702
(208) 336-9777

Mr. Thomson possesses knowledge regarding Defendant's conduct, Defendant's bad
faith, and/or Defendant's defense and Cedilla's damages. It is expected that he will testify in
accordance with his deposition, which is yet to be taken.
5.

Wayne Burkdoll
c/o Gjording Fouser, PLLC
121 N. 9th St.
Boise, ID 83702
(208) 336-9777

Mr. Burkdoll possesses knowledge regarding Defendant's conduct, Defendant's bad
faith, and/or Defendant's defense and Cedilla's damages. It is expected that he will testify in
accordance with his deposition, which is yet to be taken.
6. Jay Reinke
Farmers Insurance Agent
3737 N. Locust Grove Rd., Suite 100
Meridian, ID 83646
(208) 898-8833

It is expected that Mr. Reinke will testify in accordance with his deposition, which is yet
to be taken.
7. Richard Wilson, MD
999 N. Curtis Rd., Suite 506
Boise, ID 83706
(208) 367-2800
It is expected that Dr. Wilson will testify in accordance with his deposition, which is yet

to be taken.
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8.

Idaho Department of Insurance
700 W. State St.
P.O. Box 83720
Boise, ID 83720-0043

It is expected that a representative of the Idaho Department of Insurance will testify that

Idaho is simply a 'file' state, that the Department does not approve policies of insurance but
simply require that a policy of insurance be filed with the Department. The representative will
testify and explain "difference in limits" (or "offset") UIM coverage and "excess" UIM
coverage.
9.

Farmers Insurance Company of Idaho
c/o Gjording Fouser, PLLC
121 N. 9th St. ·
Boise, ID 83 702
(208) 336-9777

Farmers possesses knowledge regarding its conduct, its bad faith, and/or its defense and
Cedillo's damages. It is expected that it will testify in accordance with its deposition, which is
yet to be taken.
10.

Cedillo incorporates by reference any individual listed in Defendant's responses

to discovery or the documents produced by Defendant, Cedillo, or third parties.
11.

Cedillo reserves the right to further supplement this answer in accordance with the

scheduling order of the Court.
FIRST SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 2:

I.

Peggy B. Cedillo

Cedillo has knowledge as to her personality, personal and medical history, her education,
and her employment history and work experience. She has knowledge as to the events leading
up to the crash and post-crash events. She will testify as to the nature of her injuries and the
physical and mental pain and suffering caused by her injuries, past, and future. She will testify
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as to medical treatment received and exp~nses incmTed. She will testify as to her inability to
perform her usual activities and as to her damages, both economic, and noneconomic. She will
testify concerning her phone conversations with Farmers employees or representative and her
correspondence with Farmers.
She will testify as to emotional distress caused by Farmers refusal to pay her claim and
the economic loss resulting from the refusal. She will testify as to the expenses she incurred
caused by Farmers refusal to pay her claim. She will testify as to her loss of peace of mind and
security which she expected her insurance policy to provide. She will testify as to the months
and years of delay caused by Farmers and she will testify in accordance with her discovery
responses in Arbitration and in this case.
She will testify concerning her relationship with Farmers' agent, other Farmers insurance
contracts and amounts paid Farmers. She will testify as to the aggravation of worry, anxiety, and
uncertainty of endless challenge to her claim.

She will testify as to the pain, humiliation,

anxiety, and inconveniences caused by Farmers refusal to pay her claim. She will testify as to
the worry and anticipation of future proceedings necessary to determine her claim.
2.

Jon M. Steele

Jon Steele is Cedilla's husband and attorney. Mr. Steele will testify as to his wife's
personality, personal and medical history, her education, and her employment history and work
experience. He will testify as to the events leading up to the crash and post-crash events. He
will testify as to the nature of her injuries and the physical and mental pain and suffering caused
by her injuries, past and future.

He will testify as to her pre-crash and post-crash physical

limitations. He will testify as to medical treatment received and expenses incurred. He will
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testify as to her inability to perform her usual activities and as to her damages, both economic
and noneconomic.
He will testify as to emotional distress caused by Farmers refusal to pay her claim and the
economic loss resulting from the refusal. He will testify as to the expenses she incurred caused
by Farmers refusal to pay her claim. He will testify as to her loss of peace of mind and security
which she expected her insurance policy to provide. He will testify as to the months and years of
delay caused by Farmers and he will testify in accordance with discovery responses in
Arbitration and in this case.
He will testify concerning Cedillo's relationship with Farmers agent, other Farmers
insurance contracts and amounts paid Farmers. He will testify as to the aggravation of worry,
anxiety, and uncertainty of endless challenge to Cedillo's claim. He will testify as to the pain,
humiliation, anxiety, and inconveniences caused by Farmers refusal to pay her claim. He will
testify as to her worry and anticipation of future proceedings necessary to determine her claim.
He will testify as to his expert report and his deposition.
3.

Jennifer Pedrali

Jennifer Pedrali is Cedillo's friend. Ms. Pedrali will testify as to Cedillo's personality,
her personal history, and pre-crash and post-crash physical limitations. She will testify as to
Cedillo's physical and mental pain and suffering and as to her inability to perform her usual
activities and services provided by others. She will testify as to Cedillo's emotional distress,
worry, anxiety, pain, humiliation, inconveniences as the result of Farmers endless challenges to
Cedillo's claim.
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4.

Sumer Davis

Sumer Davis is Cedillo's daughter. Ms. Davis will testify as to Cedillo's personality, her
personal history, and pre-crash and post-crasn physical limitations.

She will testify as of

Cedillo's physical and mental pain and suffering and as to her inability to perform her usual
activities and services provided by others. She will testify as to Cedillo's emotional distress,
worry, anxiety, pain, humiliation, inconveniences as the result of Farmers endless challenges to
Cedillo' s claim.
5.

Kaysha Luekenga

Kaysha Luekenga is Cedillo's daughter.

Ms. Luekenga will testify as to Cedillo's

personality, her personal history, and pre-crash and post-crash physical limitations. She will
testify as of Cedillo's physical and mental pain and suffering and as to her inability to perform
her usual activities and services provided by others. She will testify as to Cedillo's emotional
distress, worry, anxiety, pain, humiliation, inconveniences as the result of Farmers endless
challenges to Cedillo's claim.
6.

Lorena Waters

Lorena Waters is Cedillo's BCBG Manager and friend (Cedillo is employed by BCBG).
Ms. Waters will testify as to Cedillo's personality, her work performance and employee record.
She will testify as to Cedillo's post-crash physical limitations, and her mental pain and suffering
and as to her inability to perform her usual activities. She will testify as to Cedillo's emotional
distress, worry, anxiety, pain, humiliation, inconveniences as the result of Farmers endless
challenges to Cedillo's claim.
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7.

Austin Cedillo

Austin Cedillo is Cedilla's sons. Mr. Cedillo will testify as to Cedilla's personality, her
'

personal history, and pre-crash and post-crash physical limitations. He will testify as to Cedilla's
physical and mental pain and suffering and as to her inability to perform her usual activities and
services provided by others. He will testify as to Cedilla's emotional distress, worry, anxiety,
pain, humiliation, inconveniences as the result of Farmers endless challenges to Cedilla's claim.
8.

Norma Elliott

Norma Elliott is Cedilla's mother. Ms. Elliott will testify as to Cedilla's personality, her
personal history, and pre-crash and post-crash physical limitations.

She will testify as to

Cedilla's physical and mental pain and suffering and as -to her inability to perform lier usual
activities and services provided by others. She will testify as to Cedilla's emotional distress,
worry, anxiety, pain, humiliation, inconveniences as the result of Farmers endless challenges to
Cedillo's claim.
9.

Wayne Elliott

Wayne Elliott is Cedilla's father. Mr. Elliott will testify as to Cedilla's personality, her
personal history, and pre-crash and post-crash physical limitations. He will testify as to Cedilla's
physical and mental pain and suffering and as to her inability to perform her usual activities and
services provided by others. He will testify as to Cedilla's emotional distress, worry, anxiety,
pain, humiliation, inconveniences as the result of Farmers endless challenges to Cedilla's claim.
10.

Julie Elliott

Julie Elliott is Cedilla's sister. Ms. Elliott will testify as to Cedilla's personality, her
personal history, and pre-crash and post-crash physical limitations.

She will testify as to

Cedilla's physical and mental pain and suffering and as to her inability to perform her usual
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activities and services provided by others. She will testify as to Cedillo's emotional distress,
worry, anxiety, pain, humiliation, inconveniences as the result of Farmers endless challenges to
Cedillo' s claim.
11.

Mary Huntington-Clancy

Mary Huntington-Clancy is Cedillo's sister. Ms. Huntington-Clancy will testify as to
Cedillo's personality, her personal history, and pre-crash and post-crash physical limitations.
She will testify as to Cedillo's physical and mental pain and suffering and as to her inability to
perform her usual activities and services provided by others. She will testify as to Cedillo's
emotional distress, worry, anxiety, pain, humiliation, inconveniences as the result of Farmers
endless challenges to Cedillo's claim.
12.

~

Margo Elliott

Margo Elliott is Cedillo's sister. Ms. Elliott will testify as to Cedillo's personality, her
personal history, and pre-crash and post-crash physical limitations.

She will testify as to

Cedillo's physical and mental pain and suffering and as to her inability to perform her usual
activities and services provided by others. She will testify as to Cedillo's emotional distress,
worry, anxiety, pain, humiliation, inconveniences as the result of Farmers endless challenges to
Cedillo's claim.
13.

Kathleen Cate

Kathleen Cate is Cedillo's sister. Ms. Cate will testify as to Cedillo's personality, her
personal history, and pre-crash and post-crash physical limitations.

She will testify as to

Cedillo's physical and mental pain and suffering and as to her inability to perform her usual
activities and services provided by others. She will testify as to Cedillo's emotional distress,
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worry, anxiety, pain, humiliation, inconveniences as a result of Farmers endless challenges to
Cedilla's claim.
14.

Dr. Little

Dr. Little's testimony is recorded in his video deposition dated October 24, 2012. Dr.
Little was not an engaged expert but testified as Cedilla's treating physician. He testified as to
Cedilla's medical history, diagnosis, prognosis, and treatment.

He testified as to Cedilla's

medical records and reasonable and necessary medical expenses. Dr. Little testified as to his
opinion letter dated September 13, 2012·(Cedillo 05075 - 05076), his·Curriculum Vitae (Cedillo
05072 - 05074), his fees (Cedillo 05109), correspondence with Ms. Cedillo and her attorney Mr.
Steele (Cedillo 05115 - 05128). His testimony is recorded in the Arbitrator's Decision and
Award dated January 13, 2013.
15.

Dr. Goodwin

Dr. Goodwin's testimony is recorded in his video deposition dated November 16, 2012.
Dr. Goodwin is not an engaged expert but testified as Cedilla's treating physician. He testified
as to Cedilla's medical history, diagnosis, prognosis, and treatment. He testified as to Cedilla's
medical records and reasonable and necessary future medical expenses. Dr. Goodwin testified to
his opinion letter dated July 6, 2012 (Cedillo 05034 - 05035), his Curriculum Vitae (Cedillo
05031 - 05033) Documents Bates Nos. Cedillo 05036 - 05052 and correspondenc~ with Ms.
Cedilla's attorney (Cedillo 05110 - 05114). His testimony is recorded in the Arbitrator's
Decision and Award dated January 13, 2013.
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16.

Dr. Price

Dr. Price's testimony is recorded in his video deposition dated October 23, 2012. Dr.
Price was not an engaged expert but testified as Cedilla's treating chiropractor. He testified as
Cedilla's medical history, diagnosis, prognosis, and treatment. He testified to Cedilla's medical
records and reasonable and necessary medical expenses. Dr. Price testified to his opinion letter
dated May 2, 2012 (Cedillo 05003 - 05008), his Curriculum Vitae and expert fees (Cedillo·
05000 - 05002). His testimony is recorded in the Arbitrator's Decision and Award dated January
13, 2013.
17.

Nancy Collins

Dr. Collins was engaged as an expert.

Dr. Collins testified as to her expert report

(Cedillo 05077 - 05085) her revised report (Cedillo 05086 - 05094), her Curriculum Vitae, fees,
and prior expert testimony (Cedillo 05060 - 05071). Her testimony is recorded in the
Arbitrator's Decision and Award dated January 13, 2013.
18.

Dr. Richard Wilson

Dr. Wilson's testimony is recorded in the Arbitrator's Decision and Award dated January
13, 2013.
19.

Dr. Williams, D.O.

Dr. Williams' testimony is recorded in the Arbitrator's Decision and Award dated
January 13, 2013
20.

Shannon Pervis

Shannon Pervis' testimony is recorded in the Arbitrator's Decision and Award dated
January 13, 2013.
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21.

Irving "Buddy" Paul

Mr. Paul is engaged as an expert. Mr. Paul has testified as to his expert report and his
deposition.
22.

Farmers' agents and/or representatives have made recorded and written

statements which are in the possession of Farmers, Runft& Steele Law Offices, Elam & Burke,
and Gjording & Fouser.
INTERROGATORY NO. 3: Please separately identify each person you may call as a

lay witness at the trial of this action; and, state the substance of the facts and opinions to which
such lay witness is expected to testify.
ANSWER TO INTERROGATORY NO. 3:

Please see Answer to Interrogatory No. 2.
FIRST SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 3:

Please see Supplemental Answer to Interrogatory No. 2.
INTERROGATORY NO. 4: State the name and address of each person whom Plaintiff

expects to call as an expert witness at the trial of this action; and for each such person, state the
subject matter on which the expert is expected to testify, the qualifications and background of
each expert, the substance of the facts and opinions to which the expert is expected to testify; the
facts and data considered by and relied on in forming the expert's opinions or inferences; and
any other information requi1'ed by Idaho Rule of Civil Procedure 26(b)(4).
ANSWER TO INTERROGATORY NO. 4:

Cedillo has not yet determined who she will call as an expert witness at the trial of this
matter. Cedillo will supplement this answer in accordance with the Scheduling Order of the
Court.
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FIRST SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 4:

See Cedillo's Expert Witness Disclosure containing reports of Mr. Paul and Mr. Steele.
INTERROGATORY NO. 5: Please separately identify each exhibit which you may

offer into evidence at the trial of this action.
ANSWER TO INTERROGATORY NO. 5:

Please see Cedillo's response to Defendant's Request for Production. Please also see
Defendant's discovery responses.
FIRST SUPPLEMENTAL ANSWER TO INTERROGATORIES NO. 5:

1.

Arbitration pleadings, discovery, depositions, and decisions.

2.

District Court decisions.

3.

Idaho Supreme Court audio and video of oral argument and written decision.

4.

Video depositions of Dr. Little, Dr. Goodwin and Dr. Price, copies attached to

Plaintiff's First Supplemental Answers to Defendant's First Set of Request for
Production of Documents as Exhibit 1.
5.

"Key Claim Summary Documents" previously provided to Mr. Gjording at Mr.
Paul's Deposition on December 4, 2015.

6.

"Key Liability Strategy Documents" previously provided to Mr. Gjording at Mr.
Paul's Deposition on December 4, 2015.

7.

"Key Correspondence Documents" previously provided to Mr. Gjording at Mr.
Paul's Deposition on December 4, 2015.

8.

"Key Loss Report Documents" previously provided to Mr. Gjor~ing at Mr. Paul's
Deposition on December 4, 2015.
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9.

Runft and Steele Law Offices, PLLC "Correspondence Table Documents" list,
attached to Plaintiff's First Supplemental Answers to Defendant's First Set of

Request for Production of Documents as Exhibit 2 (documents previously
produced to Defendant).
10.

Runft and Steele Law Offices, PLLC Cedillo v. Farmers electronic file
documents, attached via thumb-drive to Plaintiff's First Supplemental Answers to

Defendant's First Set of Request for Production of Documents as Exhibit 3.
11.

Runft and Steele Law Offices, PLLC Cedillo v. Farmers "Arbitration Amended
Exhibit List," attached to Plaintiff's First Supplemental Answers to Defendant's

First Set of Request for Production of Documents as Exhibit 4 (documents
previously produced to Defendant).
12.

In the matter of: Farmers Ins. Of Idaho - Order Adopting Report of Examination
of December 31, 2013, attached to Plaintiff's First Supplemental Answers t9

Defendant's First Set of Request for Production of Documents as Exhibit 5.
13.

Farmers' discovery responses in this case, all of which are in the possession of
Farmers.

14.

Documents identified in Cedillo's Answers to Farmers Interrogatories.

INTERROGATORY NO. 6: Identify with specificity and particularity all facts, all
witnesses, and all documents that you contend supports your fourth cause of action Bad Faith in
your First Amended Petition. Your answer to this interrogatory should identify each instance or
occurrence that you contend amounted to the tort of bad faith on the part of Farmers. An answer
to this interrogatory directing Farmers back to the allegations in the First Amended Petition will
be considered insufficient.
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ANSWER TO INTERROGATORY NO. 6:

Please see Defendant's Answers to Interrogatories, Defendant's document production,
and all Defendant's discovery responses and supplements thereto. Please see Cedilla's discovery
responses. Additionally, please see Cedilla's expert witness reports, which will be provided in
accordance with the Court's Scheduling Order.
Defendant fought tooth and nail over the amount justly due Cedillo as the result of her
UIM claim. In Arbitration Cedillo proved that Defendant had breached its UIM contract of
insurance. Cedillo proved not only Defendant's breach of its insurance contract but also proved
past and future medical expenses, past and future wage loss, and past and future pain and
suffering. She also proved that she had submitted a p-roper Proof of Loss to Defendant which
entitled her to an award of pre-arbitration interest and attorney fees.
This all required a substantial amount of work in gathering medical records, assessing
amounts due, preparing witnesses, answering discovery, depositions, and communicating with
Defend~nt. Despite the fact that she had provided Defendant with a proper Proof of Loss which
entitled her to the amount justly due, Defendant refused to pay her the amount justly due.
To recover the amount justly due her Cedillo was required to engage in lengthy,
expensive, and time consuming arbitration. However, Cedillo was successful in obtaining an
award of the amount justly due her.
In arbitration, Cedillo claimed medical expenses of $134,223. 00 .

She was awarded

medical expenses of $100,334. 00 . Cedillo claimed lost income of $135,000. 00 . She was awarded
lost income of $135,000. 00 . Cedillo was awarded pre-arbitration interest of $103,135.46.-- In the
District Court Cedillo claimed attorney fees of$127,432. 00 . She was awarded $121,007. 00 by the
District Court.
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These awards are proof of Defendant's breach of contract. Despite the arbitration award
Defendant continued to contest the arbitrator's award of pre-arbitration interest and Cedilla's
award of attorney fees. Defendant unreasonably and in bad faith opposed the District Court's
·confirmation of her arbitration award, opposed the District Court's award of pre-arbitration
interest and opposed the District Court's award of attorney fees.
Idaho law, well known to Defendant, on each of these issues had been properly applied
by both the arbitrator and the District Court. Despite this fact Defendant pursued an appeal to
the Idaho Supreme Court. The Court affirmed that both the arbitrator and the District Court had
properly applied Idaho law and ruled in Cedilla's favor.
The Idaho Supreme Courraffirmed the District Court's confirmation, the District Court's
award of the unpaid benefits justly due Cedillo, the District Court's award of attorney fees and
the District Court's award of pre-arbitration interest. Defendant failed to provide Cedillo with a
reasonable explanation of benefits available. Defendant's failure to pay Cedillo the amount
justly due her constituted economic oppression.

Defendant, in bad -faith, contended that

Cedilla's contract with her attorney was illegal. Defendant, in bad faith, contended that Cedillo
and her attorney had colluded to defraud Defendant.
Defendant set its reserves at various amounts, but failed to pay Cedilla's undisputed
amount justly due. As Defendant refused to pay Cedillo the amount justly due, she was left with
no choice but to either forgo policy benefits or retain an attorney and initiate arbitration to be
followed by confirmation. Defendant admits that it must treat its policy holder's interests with
equal regard as it does its own interests. Yet, it failed to do so. Defendant admits it must
disclose to its insured all benefits, coverages, and time limits that may apply to a claim. Yet, it
failed to do so. Defendant admits it must conduct a full, fair, and prompt investigation of a claim
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at its own expense. Yet, it failed to do so. Defendant admits it must not misrepresent facts or
policy provisions. Yet, it failed to do so. Defendant's agent, Reinke, unreasonably failed to
assist Cedillo in any way.
Defendant admits that part of the claim examiner's job is to assist the policy holder with
the claim. Yet, it failed to do so. Defendant admits it is required to comply with Idaho Code §
41-1329, the Idaho Unfair Settlement Practices Act. Yet, it failed to do so. Defendant admits it
trains its claim handlers to comply with Idaho Code § 41-1329, the Idaho Unfair Settlement
Practices Act. Yet, Defendant's claim handlers failed to do so. Defendant admits it has adopted
and communicated to its claims handlers written standards for the handling of claims. Yet, its
conduct violated those standards. Defendant admits it is improper to deny claims based upon
speculation and conjecture.

Yet, it denied payment to Cedillo based upon speculation and

conjecture. Defendant admits it must fairly, reasonably, and promptly pay a claim if payment is
warranted.

Yet, it failed to do so. Defendant admits that Mr. Ron Ramsey is a Chartered

Property and Casualty Underwriter (CPCU). Yet, Mr. Ramsey failed to abide by the CPCU
Code of Professional Ethics and the canons from the Code of Professional Ethics of the
American Institute for the CPCU and Defendant's standards.
Defendant acknowledged that Cedillo had a valid UIM claim under the policy and never
changed that position. Cedillo's Proof of Loss was provided to and received by Defendant on
July 28, 2009. Defendant admits that this Proof of Loss was valid and proper.
requested and received Cedillo's medical release authorizations.
-~

Defendant

Defendant requested and

received all medical records and expenses. Defendant unreasonably evaluated Cedillo's UIM
claim at $25,000 on August 29, 2009.
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A significant portion of Cedillo' s medical expenses occurred before August 29, 2009, and
were never disputed by Defendant. Defendant was aware that bill collectors were harassing
Cedillo for payment of medical expenses. Defendant failed to work on or pay attention to
Cedillo's claim during long periods of time. Cedillo provided Defendant with medical bills
which were undisputed. Cedillo continually notified Defendant of her unpaid medical expenses
and the stress and anxiety caused by the unpaid outstanding medical bills and actions of bill
collectors.
Defendant unreasonably ignored the fact that Cedillo suffered a significant injury, that
Cedillo suffered significant pain and suffering from her injuries, that she will continue to suffer
pain in the future, and that her abilities to perform her usual activities were and will always be
significantly impaired. Defendant unreasonably intentionally ignored and failed to pay Cedillo's
medical bills under the UIM coverage and Cedillo bore the natural and financial consequences of
Defendant's actions. Defendant unreasonably ignored the consequences suffered by Cedillo as
the result of its failure to honor its insurance contract.
The arbitrator's decisions demonstrate the absurdity of Defendant's contentions and the
callous and reckless disregard for the consequences of its actions. Defendant unreasonably,
consciously, and intentionally refused to pay Cedillo the amount justly due her. Defendant in
bad faith contented that Cedillo's injuries were the result ·of secondary gain.

Defendant

unreasonably hired Mark Williams, D.O., to dispute Cedillo's medical care, expenses, and extent
of her injuries.

Defendant unreasonably hired Dr. Wilson to dispute Cedillo's medical care,

medical expenses, and extent of her injuries. Ors. Wilson and Williams unreasonably ignored
the expert opinions of Cedillo's treating physicians.

Ors. Wilson and Williams' opinions

concerning Cedillo's injuries and medical expenses were unreasonable. Dr. Wilson falsely stated
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that Cedillo suffered from "secondary gain." Dr. Wilson falsely stated that Cedillo's injuries
were preexisting. Dr. Wilson falsely stated that Cedillo had "clearly amplified her symptoms for
secondary gain." It was unreasonable for Defendant to rely upon Dr. Wilson's opinion as he is a
biased and well known insurance defense doctor whose clients are insurance companies and
defense law firms. He earns most of his income from insurance companies. Defendant paid Dr.
Wilson to unreasonably opine that Cedillo's treatment was not reasonable or necessary.
Defendant paid Dr. Wilson to unreasonably opine that the forces of the crash were not sufficient
to cause injury.

Dr. Wilson unreasonably contended that the crash did not cause Cedillo's

injuries. Dr. Wilson was in no way an independent medical examiner. He was biased, rude,
hostile, and argumentative.

He conducted his examination as a hostile cross examination.

Wilson had no interest in what Cedillo had to say about her injuries. It was apparent that Wilson
did not believe Cedillo had been injured. He treated Cedillo as if she was a liar. The thought of
Dr. Wilson gives Cedillo a headache.

Wilson's examinations were humiliating and

embarrassing. Dr. Williams was paid by Defendant for his unreasonable opinions yet he had
never examined or even seen Cedillo. Defendant unreasonably chose to believe Wilson and
Williams instead of Cedillo's treating physicians.
Defendant in bad faith hired Shannon Purvis to opine that Cedillo had no loss of income.
Cedillo has suffered emotional distress caused by Defendant's unreasonable and intentional bad
faith conduct. None of the acts causing emotional distress to Cedillo would have occurred but
for the Defendant's unreasonable, intentional, and conscious practice and decisions not to
investigate, evaluate, or pay the amount justly due under the first party insurance coverage that
Cedillo had purchased and faithfully paid for.
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Defendant had the obligation to pay Cedillo the amount justly due under the insurance
contract she had purchased from Defendant. The insurance policy in question provided firstparty coverage to Cedillo and Defendant's liability under the UIM coverage was never disputed
or fairly debatable. All Cedillo's medical bills and expenses were submitted to Defendant either
directly by the providers or by Cedillo as she received them. None of the medical bills and
expenses submitted with Cedillo's Proof of Loss on July 28, 2009, were ever disputed by
Defendant. Defendant unreasonably and intentionally failed to timely investigate, evaluate, and
pay Cedillo's UIM claim. Defendant asserted that certain minor expenses of Cedillo's claim
were not compensable. Defendant failed to prove the existence of any actual debate on any
major aspect of Cedillo's UIM claim.
Defendant's actions unreasonably caused extreme financial hardship and stress to Cedillo
solely due to Defendant's failure to timely investigate and evaluate Cedillo's UIM claim and
then timely pay the undisputed amount. Cedillo paid Defendant its premiums and placed her
trust and confidence directly in Defendant's hands, relying on Defendant to be there to help and
protect her if a severe injury occurred. Cedillo suffered embarrassment, harassment from bill
collectors, and distress in her life as a result of Defendant's unreasonable failure to meet its
contractual obligations.
Defendant acknowledged owing Cedillo pre-arbitration interest. Yet, Defendant, in bad
faith, contended that it owed Cedillo pre-arbitration interest of $3,991. 00 . Defendant then in bad
faith, contended that it owed Cedillo pre-arbitration interest of $7,884. 00 . Defendant then in bad
faith, contended that it owed Cedillo pre-arbitration interest of $40,000. 00 . Defendant then in bad
faith, contended that it owed Cedillo pre-arbitration interest of $0.00.
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There was no reasonable dispute as to the sums payable to Cedillo.

Defendant

intentionally and unreasonably denied and delayed payment to Cedillo. Cedillo's claim was not
fairly debatable. Defendant's delay in paying Cedillo's claim was not the result of an honest
mistake. Defendant failed to pay Cedillo's legitimate damages.
Discovery has yet to be completed. This Answer will be supplemented.
FIRST SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 6:

The following documents include facts and identify witnesses which support Cedillo's
Bad Faith cause of action:
1. Please see Cedillo's witnesses identified in Answer to Interrogatory No. 1 and No. 2.
2. Please see Cedillo's Expert Report of Buddy Paul, previously produced and
documents identified therein.
3. Please see Cedillo's Expert Report of Jon Steele, previously produced and documents
identified therein.
4. Please see "Key Claim Summary Report Documents," previously produced in the
electronic file produced to Mr. Gjording at the deposition of Mr. Paul on December 4,
2015, and again jn the electronic file produced with Plaintiff's First Supplemental

Answers to Defendant's F;rst Set of Request for Production ofDocuments.
5. Please see "Key Correspondence Documents," previously produced to Mr. Gjording
at the deposition of Mr. Paul on December 4, 2015, and again produced in the
electronic file produced with Plaintfff's First Supplemental Answers to Defendant's

First Set of Request/or Production of Documents.
6. Please see "Key Loss Report Documents," previously produced to Mr. Gjording at
the deposition of Mr. Paul on December 4, 2015, and again produced in the electronic
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file produced with Plaintiff's First Supplemental Answers to Defendant's First Set of

Request for Production of Documents.
7. Please see "Key Liability Documents," previously produced to Mr. Gjording at the
deposition of Mr. Paul on December 4, 2015, and again produced in the electronic file
produced with Plaintiff's First Supplemental Answers to Defendant's First Set of

Request for Production ofDocuments.
8. Farmers' Bates No. 733, dated July 22, 2009, take a close look at claim.
9. Farmers' Bates No. 730, dated July 23, 2009, Emerson- NLC should handle.
10. Farmers' Bates No. 2319, dated July 28, 2009, Ramsey inquiry to Thomson
concerning Cedillo's proof of loss dated July 28, 2009.
11. Farmers' Bates No. 718, dated August 2, 2009, setting UIM reserve at $50,000.
12. Farmers' Bates No. 713 and 778, dated August 3, 2009, setting UIM reserve at
$73,000.
13. Farmers' Bates No. 777, dated August 5, 2009, setting UIM reserve at $33,000.
14. Farmers' Bates No. 706, dated August 10, 2009, Ramsey spoke to Progressive.
15. Farmers' Bates No. 704, dated August 13, 2009, Conrad, Nathan, "we both feel we
need counsel."
16. Farmers' Bates No. 2320, dated August 14, 2009, Cedillo medical release delivered to
Farmers.
f7. Farmers' Bates No. 2320, dated August 14, 2009, Bates No. 3137, dated May 11,
2010, Bates Nos. 3555-3556, dated November 4, 2010, Cedillo provides medical
releases to Farmers on 3 different dates.
18. Farmers' Bates No. 703, dated August 19, 2009, Ramsey received medical release.
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19. Farmers' Bates No. 84-85, dated August 25, 2013, Ramsey notes higher UIM
arbitration awards and less likely to review medical causation and apportionment.
20. Farmers' Bates No. 2530, dated August 27, 2009, Cedillo has cooperated.
21. Farmers' Bates No. 2530, dated August 27, 2009, Thomson response to Ramsey.
Cedillo's POL complies with Idaho Code §41-1839.
22. Farmers' Bates No. 2529-2539, dated August 27, 2009, damage analysis notes that
Dr. Little and Dr. Price both note "new, acute" C7-Tl concern. Attorney Thomson
advises Farmers that Arbitrator would likely not apportion.
23. Farmers' Bates No. 777, setting UIM reserve set at $8,000.
24. Farmers' Bates Nos. 695, 698, and 693, recommends file be closed.
25. Farmers' Bates No. 690, dated February 15, 2010, file closed.
26. Farmers' Bates No. 3543, dated April 5, 2010, after receiving Cedillo Letter of April
5, 2010, file reopened.
27. Farmers' Bates No. 134, dated April 26, 2010, Ramsey receives additional medical
records and expenses.
28. Farmers' Bates No. 3137, dated May 11, 2010, medical release to Farmers.·
29. Farmers' Bates No. 677, dated July 02, 2010, Ramsey received signed medical
releases.
30. Farmers' Bates No. 6437, dated July 9, 2010, Farmers policy requires adjuster to set
reserve based upon adjusters' projection of the claims ultimate value.
31. Farmers' Bates No. 6437, dated July 9, 2010, Farmers policy requires adjuster to
establish "PEV," which is an evaluation of the probable ultimate outcome if all of
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claimant's allegations are believed. PEV is based on what the claimant is alleging
and must not wait for documents to support Claimant's allegations.
32. Farmers' Bates No. 6461, dated July 9, 2010, Farmers "Standards for All
Supervisors" does not apply to NLC claims.
33. Farmers' Bates No. 6438, dated July 9, 2010, Farmers policy requires adjuster to
assist Cedillo and maintain contact with her.
34. Farmers' Bates No. 2840, dated July 16, 2010, request Dr. Price medical records and
expenses.
35. Farmers' Bates No. 2735, dated July 16, 2010, request Dr. Little medical records and
expenses.
36. Farmers' Bates No. 2733, dated July 16, 2010, request Hands On Physical Therapy
medical records and expenses.
37. Farmers' Bates No. 2729, dated July 16, 2010 request Dr. Bates medical records
expenses.
38. Farmers' Bates No. 2727, dated. July 16, 2010, request Dr. Alderman medical records
and expenses.
39. Farmers' Bates No. 2647, July 16, 2010, request Mediconnect medical records and
expenses.
40. Farmers' Bates No. 157, dated September 24, 2010, Ramsey orders additional
medical records.
41. Farmers' Bates No. 3555-6, dated November 9, 20 l 0, enclosed medical releases.
42. Farmers' Bates No. 180-181, dated January 04, 2011, attorney Thomson contacted by
attorney Steele. Ramsey is assembling all records.
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43. Farmers' Bates No. 3779, dated May 5, 2011, Dr. Wilson IME questions Cedillo
medical treatment and expenses documented on her July 28, 2009, POL.
44. Farmers' Bates No. 1633, dated January 23, 2012, Dr. Little pre-surgery evaluation.
45. Farmers' Bates No. 621, dated March 20, 2012, "statement cannot be transcoded."
46. Farmers' Bates No. 539, dated March 22, 2012, UIM reserve to $100,000 or more.
47. Farmers' Bates No. 619-620, dated April 4, 2012, Dr. Little fused C5-6 on February
15, 2012, and needs second shoulder surgery.

We are unsure if Cedillo has

undergone additional surgery ..
48. Farmers' Bates No. 4073, dated April 7, 2012, attorney Thomson advises Farmers
that Cedillo will be entiti'ed to an award of attorney fees of 1/3 above amounts already
paid.
49. Farmers' Bates No. 4100, dated April 17, 2012, attorney Thomson advises Ramsey
that interest will accrue from Proof of Loss date (September 3, 2010).
50. Farmers' Bates No. 1631, dated September 13, 2012, Dr. Little's response to Steele's
inquiry.
51. Farmers' Bates No. 1629, dated October 18, 2012, attorney Thomson letter to
Ramsey with Dr. Little deposition.
52. Farmers' Bates No. 578-580, dated October16, 2012, sets UIM at $155,000.
53. Farmers' Bates No. 1761, dated October 2, 2012, Dr. Wilson's second Report.
54. Farmers' Bates No. 1410, dated October 5, 2012, attorney Thomson letter to Ramsey
concerning Dr. Goodwin deposition.
55. Farmers' Bates No. 1404, dated October 8, 2012, attorney Thomson letter to Dr.
Tadje requesting rebuttal of Dr. Goodwin's opinion.
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56. Farmers' Bates No. 1420, dated October 9, 2012, attorney Thomson discusses
possible outcomes as to interest.
57. Farmers' Bates No. 1413, dated October 10, 2012, attorney Thomson letter to Purvis.
58. Farmers' Bates No. 580, dated October 15, 2012, UIM reserve increased to $155,000.
59. Farmers' Bates No. 363, dated October 16, 2012, discuss evaluation with attorney
Thomson on paying an additional $155,000.
60. Farmers' Bates No. 1624, dated October 22, 2012, attorney Thomson letter to Dr.
Hess.
61. Farmers' Bates No. 1764, dated November 14, 2012, Purvis report to attorney
Thomson.
62. Farmers' Bates No. 1695, dated November 2, 2012, initial letter to Dr. Williams,
D.O.
63. Farmers' Bates No. 1706, dated November 5, 2012, Williams requires prepayment.
64. Farmers' Bates No. 383, dated November 5, 2012, Ramsey requests authority to
retain Williams, D.O., at cost of $3,300.
65. Farmers' Bates No. 1707, dated November 7, 2012, attorney Thomson retains
Williams, D.O.
66. Farmers' Bates No. 1707, dated November 12, 2012, Williams, D.O. report to
attorney Thomson ("as we discussed over the telephone").
67. Farmers' Bates No. 1485, dated November 20, 2012, Ramsey requests authority.
68. Farmers' Bates No. 1421, Cedillo Medical Expense Summary.
69. Farmers' Bates No. 2349, dated February 5, 2013, attorney Steele bad faith letter to
attorney Thomson.
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70. Farmers' Bates No. 438, dated February 5, 2013, attorney Thomson to Ramsey, "the
Interim Award of $406,700 should be adjusted down to at least $100,332."
71. Farmers' Bates No. 3921-3922, dated February 8, 2013, prejudgment interest runs
from date of POL.
72. Farmers' Bates No. 2607, dated February 19, 2013, attorney Thomson letter to
Farmers "interest should be $3,991 or $7,884, at worst $40,000."
73. Farmers' Bates No. 3547, dated March 13, 2013, Farmers will be sued for bad faith.
74. Farmers' Bates No. 580, dated March 19, 2013, UIM reserve to $100,333.
75. Farmers' Bates No. 3207- 3208, dated March 19, 2013, attorney Thomson to
Farmers: exposure for prejudgment interest is $8,000 and could go as low as $4,000.
76. Farmers' Bates No. 3542, dated March 20, 2013, Ramsey cites Idaho Code §41-1839
Farmers is required to pay amount justly due after receiving ring Proof of Loss.
77. Farmers' Bates No. 3542, dated March 20, 2013, Ramsey notes that under Idaho
Code §41-183, Farmers must pay amount justly due after receiving POL.
78. March 22, 2013, Farmers pays $100,333 in two (2) checks a) Cedillo & Runft &
Steele - $55,694. b) Cedillo, Regence Blue Shield, and Runft & Steele - $44,638.
79. Farmers' Bates No. 3759-60, dated April 3, 2013, Farmers' bad faith will be
presented to Idaho jury.
80. Farmers' Bates No. 4013, dated May 6, 2013 attorney Thomson advises Farmers that
Arbitrator Clark has miscalculated interest (it should be reduced to less than $45,000).
81. Fanners' Bates No. 4089, dated May 8, 2013, attorney Thomson, contrary to my
previous letter there arc no grounds to reduce prejudgment interest on general
damages.
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82. Farmers' Bates No. 4079, dated May 9, 2013 attorney Thomson advises Farmers
cannot challenge prejudgment interest on appeal.
83. Farmers' Bates No. 4469, dated August 22, 2013, attorney Thomson advises Farmers
it owes Cedillo $106,895, also advised that arbitrator has miscalculated prejudgment
interest.
84. September 15, 2013, Farmers pays $101, 947 by Thomson letter of September 11,
2013, and Farmers reserves the right to seek reimbursement.
85. November 18, 2013, District Court confirms Arbitration Award and awards of
Cedillo attorney fees of $121,007.
86. December 11, 2013, Judgment entered in the amount of $126,478.
87. December 11, 2013, Farmers files Notice of Appeal.
88. December 3, 2014, Idaho Supreme Court oral argument.
89. March 24, 2015, Farmers pays $136,053.15. This amount consists of attorney fees
awarded by the District Court, remaining arbitration award, and remaining
prejudgment interest.
90. Farmers' Bates No. 81, 84, 705, Farmers must pay the undisputed amount to Cedillo.
91. Farmers' Bates No. 21, 24, 25, and 5841, Farmers policies require that UIM claims be
_ forwarded and handled by the Commercial Casualty Center of Excellence.
92. Farmers' Bates No. 6106, Farmers policy requires claims be evaluated by Colossus
system.
93. Farmers' Bates No. 1774, Dr. Wilson invoices Elam & Burke $8,060.
94. Farmers' Bates Nos. 2349, 3547, and 3759, Farmers warned of its bad faith conduct.
95. Please see First Supplemental Answers to Interrogatories 1-5.
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INTERROGATORY NO. 7: Identify with specificity and particularity all facts, all
witnesses, and all documents that you contend support the allegation "Farmers failed to handle
Cedilla's claim for benefits in compliance with the minimum standards of conduct set by the
state of Idaho in the Unfair Claims Settlement Practices Act" asserted in paragraph 67 of your
First Amended Petition.

ANSWER TO INTERROGATORY NO. 7:
Please see previous Answers.

FIRST SUPPLEMENTAL ANSWER TO INTERROGATORIES NO. 7:
Please see Answer and First Supplemental Answer to Interrogatory No. 6.

INTERROGATORY NO. 8: 'Identify with specificity and particularity all facts, all
witnesses, and all documents known to you that support the allegation that Farmers
"intentionally and unreasonably denied or delayed adjustment of the claim and payment of all the
benefits under the UIM Contract by engaging in unfair and unreasonable behavior" as alleged in
paragraph 54 of your First Amended Petition. This interrogatory seeks specific and particular
facts known to you, including the specific acts you are referring to; this interrogatory does not
seek broad/ambiguous references to unidentified acts.

ANSWER TO INTERROGATORY NO. 8:
Please see Answers to Interrogatory Nos. 6 and 7.

FIRST SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 8:
Please see Answer and First Supplemental Answer to Interrogatory No. 6.

INTERROGATORY NO. 9: Identify with specificity and particularity all facts, all
witnesses, and all documents known to you that support the allegations that Farmers "failed to
adopt or implement reasonable standard for prompt investigation of Cedilla's claim" and
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"unreasonably failed to appropriately gather and evaluate information verifying Cedilla's claim"
as alleged in paragraphs 56 and 68 of your First Amended Petition. This interrogatory seeks
specific and particular facts known to you, including the specific acts you are referring to; this
interrogatory does not seek broad/ambiguous references to unidentified acts.
ANSWER TO INTERROGATORY NO. 9:

Please see previous Answers.
FIRST SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 9:

Please see Answer and First Supplemental Answer to Interrogatory No. 6.
INTERROGATORY NO. 10: Identify with specificity and particularity all facts, all

witnesses, and all documents known to you that support the allegations that Farmers "delayed
investigation and payment of Cedilla's claims pending obtaining information which had had
already been supplied, and by making no reasonable efforts to pursue information made available
to it, on more than one occasion" as alleged in paragraph 59 of your First Amended
Petition. This interrogatory seeks, specific dates of each alleged occasion(s) of delay, specific
and detailed identification of information in question, and an explanation of how with the
information had been supplied to Farmers and how the information could have been pursued
with reasonable efforts by Farmers.
ANSWER TO INTERROGATORY NO. 10:

Please see previous Answers.
FIRST SUPPLEMENT AL ANSWER TO INTERROGATORY NO. 10

Please see Answer and First Supplemental Answer to Interrogatory No. 6.
INTERROGATORY NO. 11: Identify with specificity and particularity all facts, all

witnesses, and all documents known to you that support the allegations that Farmers "failed and
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refused to make a timely, meaningful and adequate investigation before withholding benefits due
under Cedillo's UIM Contract" as alleged in paragraph 60 of your First Amended Petition.
ANSWER TO INTERROGATORY NO. 11:

Please see previous Answers.
FIRST SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 11

Please see Answer and First Supplemental Answer to Interrogatory No. 6.
INTERROGATORY NO. 12: Identify with specificity and particularity all facts, all

witnesses, and all documents known to you that support the allegations that Farmers "failed to
acknowledge and to act reasonably promptly on communications with respect to Ccdillo's claim"
as alleged in paragraph 55 of your First Amended Petition.
ANSWER TO INTERROGATORY NO. 12:

Please see previous Answers.
FIRST SUPPLEMENTAL ANSWER TO INTERROGATORY NO.12:

Please see Answer and First Supplemental Answer to Interrogatory No. 6.
INTERROGATORY NO. 13: Identify the specific date(s) that you contend Farmers

delayed evaluation and/or adjustment of the claim under Cedillo's UIM Contract as alleged in
your First Amended Petition.
ANSWER TO INTERROGATORY NO. 13:

Please see previous Answers.
FIRST SUPPLEMENTAL ANSWER TO INTERROGATORY NO.13:

Please see Arbitrators's Decisions, District Court Decisions, ldaho Supreme Court
Decision, and Answer and First Supplemental Answer to Interrogatory No. 6.
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INTERROGATORY NO. 14: Identify with specificity and particularity all facts, all
witnesses, and all documents known to you that support the allegation that "Farmers acted to
protect its own financial interest at the expense of Cedilla's rights" as alleged in paragraph 61 of
your First Amended Petition.

ANSWER TO INTERROGATORY NO. 14:
Please see previous Answers.

FIRST SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 14:
Please see Answer and First Supplemental Answer to Interrogatory No. 6.

INTERROGATORY NO. 15: Identify with specificity and particularity all facts, all
witnesses, and all documents known to you that support the allegation that "Farmers failed to
provide Cedillo any reasonable or justifiable basis for denying her claim" as alleged in paragraph
62 of your First Amended Petition.

ANSWER TO INTERROGATORY NO. 15:
Please see previous Answers.

FIRST SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 15:
Please see Answer and First Supplemental Answer to Interrogatory No. 6.

INTERROGATORY NO. 16: Identify with specificity and particularity all facts, all
witnesses, and all documents known to you that support the allegations that Farmers
"intentionally and unreasonably denied or withheld payments of the claims arising out of the
occurrence of the crash and the arising out of the handling and adjusting the claims relating
thereto under the Farmers UIM Contract" and that "Farmers refused, despite repeated requests,
to pay Cedilla's claims, which any reasonable investigation would have demonstrated were
payable" as alleged in paragraphs 50, 57 and 73 of your First Amended Petition. This
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interrogatory seeks specific and particular facts known to you, including the specific acts you are
referring to; this interrogatory does not seek broad/ambiguous references to unidentified acts.
ANSWER TO INTERROGATORY NO. 16:

Please see previous Answers.

-

FIRST SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 16:

Please see Answer and First Supplemental Answer to Interrogatory No. 6.
INTERROGATORY NO. 17: Identify with specificity and particularity all benefits that

you allege were owed to you as alleged your First Amended Petition (i.e., paragraphs 50, 52, 54,
and 62) and, please identify the specific amount of benefits you were allegedly deprived of and
how that amount was calculated.
ANSWER TO INTERROGATORY NO. 17:

1.

Medical expenses - See Arbitrator Clark decisions.

2.

Wage loss - See Arbitrator Clark decisions.

3.

Pain and Suffering- See Arbitrator Clark decisions.

4.

Pre-arbitration interest - See Arbitrator Clark decisions.

5.

Offset or setoff amounts - See Stipulation dated April 5, 2012 (para 16 of First
Amended Complaint). This will be resolved by the District Court.

6.

Attorney fees - See District Court and Idaho Supreme Court decisions.

7

Arbitration costs - See Amended Verified Memorandum of Costs, Attorney Fees
and Prejudgment Interest.

FIRST SUPPLEMENT AL ANSWER TO INTERROGATORY NO. 17:

8

Medical expenses - See Arbitrator Clark decisions.

9

Wage loss - See Arbitrator Clark decisions.

10

Pain and Suffering - See Arbitrator Clark decisions.

11

Pre-arbitration interest - See Arbitrator Clark decisions.

12

Attorney fees - See District Court and Idaho Supreme Court decisions.
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Arbitration costs - See Amended Verified Memorandum of Costs, Attorney Fees
and Prejudgment Interest.

INTERROGATORY NO. 18:

Identify the specific date that you contend Farmers

delayed amounts due as alleged in your First Amended Petition.

ANSWER TO INTERROGATORY NO. 18:
Please see Arbitrator's decisions, the District Court decision, and the Idaho Supreme
Court decision.

FIRST SUPPLEMENTAL ANSWER TO INTERROGATORY NO.18
The proof ofloss dated July 28, 2009 and continually thereafter until March 20 I 5.

INTERROGATORY NO. 19:

Identify the specific date that you contend Farmers

denied benefits as alleged in your First Amended Petition.

ANSWER TO INTERROGATORY NO. 19:
Please see Arbitrator's decisions, the District Court decision, and he Idaho Supreme
Court decision.

FIRST SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 19
The proof ofloss dated July 28, 2009 and continually thereafter until March 2015.

INTI~RROGATORY NO. 20: Identify with specificity and particularity all facts, all
witnesses, and all documents known to you that support the allegation that "Cedillo's claim was
not fairly debatable" as alleged in paragraphs 51 and 74 of your First Amended Petition. This
interrogatory seeks specific and particular facts known to you at any time, including prior to
filing your First Amended Petition.

ANSWER TO INTERROGATORY NO. 20:
Please see previous Answers.
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FIRST SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 20:
Please see Answer and First Supplemental Answer to Interrogatory No. 6.

INTERROGATORY NO. 21: Identify with specificity and particularity all facts, all
witnesses, and all documents known to you that support the allegation that "the delay or failure
to pay Cedillo's claim was not the result of a good faith mistake" as alleged in paragraphs 52 and
75 of your First Amended Petition. This interrogatory seeks specific and particular facts known
to you at any time, including prior to filing your First Amended Petition.

ANSWER TO INTERROGATORY NO. 21:
Please see previous Answers.

FIRST SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 21:
Please see Answer and First Supplemental Answer to Interrogatory No. 6.

INTERROGATORY NO. 22: Identify with specificity and particularity all damages
that you contend were proximately caused by Farmers' "bad faith" as alleged in your First
Amended Petition.

ANSWER TO INTERROGATORY NO. 22:

l. Bad faith damages to be determined by Jury.
2. Offset or setoff amounts - $105,000.
3. Arbitration costs - $34,150.
4. Arbitration foes (amounts paid Arbitrator) - $18,300.
5. Punitive damages - to be determined by jury.
6. Attorney fees and costs - to be determined.
7. Prejudgment Interest- to be determined.
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FIRST SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 22:

8. Bad faith damages to be determined by Jury.
9. Arbitration costs - $34,150.
10. Arbitration fees (amounts paid Arbitrator) - $18,300.
11. Negligence damages to be determined by jury.
12. Punitive damages - to be determined by jury.
13. Attorney fees and costs - to be determined.
INTERROGATORY NO. 23: Identify with specificity and particularity all facts, all

witnesses, and all documents known to you that support the allegation that Cedillo's "resulting
harm is not fully compensable by contract damages" as alleged in paragraphs 53 and 74 of'your
First Amended Petition.
ANSWER TO INTERROGATORY NO. 23:

Please see previous Answers.
:FIRST SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 23:

Please see Answer and First ·supplemental Answer to Interrogatory No. 6.
INTERROGATORY NO. 24: Identify with specificity and particularity all facts, all

witnesses, and all documents known to you that support the allegations that "Farmers policies are
designed to save Farmers money by routinely delaying and denying claims and by unreasonably
'stonewalling' claims, including Cedillo's claim, in the knowledge that most claimants will drop
claims once they have been delayed or denied several times, and with the intent that this policy
cause the wrongful and unjustified denial of benefits to CediUo and other claimants" as alleged
in paragraph 69 of your First Amended Petition.
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ANSWER TO INTERROGATORY NO. 24:
Please see previous Answers

FIRST SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 24:
Please see Answer and First Supplemental Answer to Interrogatory No. 6.

DATED this

l~ay of December 2015.
RUNFT & STEELE LAW OFFICES, PLLC

By:~lf.${J;Z

JO'&~STEELE
' Attorney for Peggy Cedillo
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JOHN L. RUNFT (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFT & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83 702
Phone: (208) 333-8506
Fax: (208) 343-3246
Email: JSteele@runftsteele.com

Attorneys for Peggy Cedillo
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PEGGY CEDILLO
Plaintiff,
vs.
FARMERS INSURANCE COMPANY
OF IDAHO
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV OC 1308697
..:

PLAINTIFF'S FIRST
SUPPLEMENTAL RESPONSES TO
DEFENDANT'S FIRST SET OF
REQUESTS FOR PRODUCTION OF
DOCUMENTS

COMES NOW Plaintiff Peggy Cedillo (hereinafter "Cedillo"), by and through her
counsel of record, Jon M. Steele, and hereby supplements her response to Defendant's First Set
of Requests for Production of Documents to Plaintiff as ordered by this Court on November 30,
2015.
REQUESTS FOR PRODUCTION
REQUEST NO. 1: All exhibits which Plaintiff anticipates utilizing at the trial of this
matter.
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RESPONSE TO REQUEST NO. 1:

Please see all documents produced by Defendant and/or produced by Plaintiff and/or
third-parties, which include the following:
I . All docurp.ents produced by Defendant.
2. All correspondence between Cedillo and Defendant which has been
previously produced and is in the possession of Defendant.
3. All correspondence between Cedilla's attorney (Steele) and Defendant
(including Defendant's attorneys), which has been previously produced
and is in the possession of Defendant.
4. All arbitration . pleadings, briefing, discovery, medical reports, and
arbitration decisions in this case, which has been previously produced and
is in the possession of Defendant.
5. All District Court pleadings, briefing, discovery, transcripts, and District
Court decisions in this case, all of which has been previously produced
and is in the possession of Defendant.
6. All Idaho Supreme Court pleadings, briefing, transcripts, and decisions in
this case, which has been previously produced and is in the possession of
Defendant.
7. Video and audio of Idaho Supreme Court hearing in this case, which are
readily available to Defendant.
FIRST SUPPLEMENTAL RESPONSE TO REQUEST NO. 1:

Plaintiff has not yet determined all-·exhibits which will be used ·at trial. The following
documents will be utilized as exhibits at trial:
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8. Arbitration pleadings, discovery, depositions, and decisions.
9. District Court decisions.
10. Idaho Supreme Court audio and video of oral argument and written decision.
11. Video depositions of Dr. Little, Dr. Goodwin & Dr. Price, copies attached as
Exhibit 1.
12. "Key Claim Summary Documents" previously provided to Mr. Gjording at Mr.
Paul's Deposition on December 4, 2015.
13. "Key Liability Strategy Documents" previously provided to Mr. ·ojording at Mr.
Paul's Deposition on December 4, 2015.
14. "Key Correspondence Documents" previously provided to Mr. Gjording at Mr.
Paul's Deposition on December 4, 2015.
15. "Key Loss Report Documents" previously provided to Mr. Gjording at Mr. Paul's
Deposition on December 4, 2015.
16. Runft and Steele Law Offices, PLLC "Correspondence Table Documents" list,
attached as Exhibit 2 (documents previously produced to Defendant).
17. Runft & Steele Law Offices, PLLC Cedillo v. Farmers electronic file documents,
attached via thumb-drive as Exhibit 3 (documents previously produced to
Defendant).
18. Runft & Steele Law Offices, PLLC Cedillo v. Farmers "Arbitration Amended
Exhibit List", attached as Exhibit 4 (documents previously produced to
Defendant).
19. In the Matter of: Farmers Ins. Of Idaho - Order Adopting Report of Examination

ofDecember 31, 2013, attached as Exhibit 5.
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20. Farmers' discovery responses in this case, all of which are in possession of
Farmers.
21. Documents identified in Cedillo's Answers to Farmers Interrogatories.

REQUEST NO. 2: All documents in the form of statements made by Defendant or any
other person(s) concerning the subject matter of this claim.

RESPONSE TO REQUEST NO. 2:
Please see Response to Request No. 1.

FIRST SUPPLEMENTAL RESPONSE TO REQUEST NO. 2:
1.

Peggy B. Cedillo
c/o Runft & Steele Law Offices, PLLC
1020 W. Main St., Suite 400
Boise, ID 83702
(208) 333-8506

Ms. Cedillo has made oral, recorded, and written statements.. Her statements are
preserved in her correspondence, audio recording, discovery responses, deposition transcript, and
medical records. Runft & Steele Law Offices, Elam & Burke, Farmers Insurance Company of
Idaho, and Gjording & Fouser are all in possession of her recorded or written statements.
2.

Jon Steele
c/o Runft & Steele Law Offices, PLLC
1020 W. Main St., Suite 400
Boise, ID 83702
(208) 333-8506

Mr. Steele has made oral, recorded, and written statements. His statements are preserved
in correspondence, discovery responses, deposition transcripts, court filings, court video, and
audio recordings. Runft & Steele Law Offices, Elam & Burke, Farmers, Gjording & Fouser are
all in possession of his recorded or written statements.
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3.

Austin Cedillo
c/o Runft & Steele Law Offices, PLLC
1020 W. Main St., Suite 400
Boise, ID 83702
(208) 333-8506

Austin Cedillo has made oral statements.

None of his oral statements have been

preserved.
4.

Norma Elliott
c/o Runft & Steele Law Offices, PLLC
1020 W. Main St., Suite 400
Boise, ID 83 702
(208) 333-8506

Norma Elliott has made oral statements.

None of her oral statements have been

preserved.
5..

L. Wayne Elliott
c/o Runft & Steele Law Offices, PLLC
I 020 W. Main St., Suite 400
Boise, ID 83702
(208) 333-8506

L. Wayne Elliott has made oral statements.

None of his oral statements have been

preserved.
6.

Julie Elliott
c/o Runft & Steele Law Offices, PLLC
1020 W. Main St., Suite 400
Boise, ID 83702
(208) 333-8506

Julie Elliott has made oral statements. None of her oral statements have been preserved.

7.

Mary Huntington-Clancy
c/o Runft & Steele Law Offices, PLLC
I 020 W. Main St., Suite 400
Boise, ID 83702
(208) 333-8506
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Mary Huntington-Clancy has made oral statements. None of her oral statements have
been preserved.

8.

Margo Elliott Patterson
c/o Runft & Steele Law Offices, PLLC
1020 W. Main St., Suite 400
Boise, ID 83702
(208) 333-8506

Margo Elliott has made oral statements.

None of her oral statements have been

preserved.
9.

Kathleen Cate
c/o Runft & Steele Law Offices, PLLC
1020 W. Main St., Suite 400
Boise, ID 83702
(208) 333-8506

Kathleen -Cate has made oral statements.

...

None of her oral statements have been

preserved.
10.

Summer Davis
c/o Runft & Steele Law Offices, PLLC
1020 W. Main St., Suite 400
Boise, ID 83702
. (208) 333-8506

Summer Davis has made oral statements.

None of her oral statements have been

preserved.

11.

Kaysha Luekenga
c/o Runft & Steele Law Offices, PLLC
1020 W. Main St., Suite 400
Boise, ID 83702
(208) 333-8506

Kaysha Luekenga has made oral statements. None of her oral statements have been
preserved.
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12.

Lorena Waters
c/o Runft & Steele Law Offices, PLLC
1020 W. Main St., Suite 400
Boise, ID 83702
(208) 333-8506

Lorena Waters has made oral and written statements. Her written statement is preserved
in the Expert Repmi of Nancy Collins, Ph.D.
13.

Jennifer Pedrali
c/o Runft & Steele Law Offices, PLLC
1020 W. Main St., Suite 400
Boise, ID 83702
(208) 333-8506

Jennifer Pedrali has made oral statements.

None of her oral statements have been

preserved.
14.

John Alderman, O.M.D., Lac, D.A.B.C.O.
Alderman Medical Acupuncture of Idaho
1166 N. Cole Road
Boise, ID 83704
(208) 336-6757

Dr. Alderman has made oral and written statements. His written statements are found in
his medical records which are in the possession of Dr. Alderman, Runft & Steele Law Offices,
Elam & Burke, Farmers, and Gjording & Fouser.

15.

David N. Price, D.C., D.A.B.C.O.
9508 Fairview Ave.
Boise, ID 83704
(208) 323-1313

Dr. Price has made oral, recorded, and written statements. His recorded and written
statements are found in his medical records and depositions which are in the possession of.Dr.
Price, Runft & Steele Law Offices, Elam & Burke, Farmers, and Gjording & Fouser.
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16.

Kenneth M. Little, M.D.
Neuroscience Associates
6140 W. Curtisian Ave, Ste 400
Boise, ID 83704-8907
(208) 367-3500

Dr. Little has made oral, recorded, and written statements. His recorded and written
statements are found in his medical records and depositions which are in the possession of Dr.
Little, Runft & Steele Law Offices, Elam & Burke, Farmers, and Gjording & Fouser.
17.

Saint Alphonsus RMC staff
PO Box 190930
Boise, ID 83719
(208) 367-2121

Saint Alphonsus RMC staff has· made oral, recorded, and written statements.
•'•

Their

. recorded and written statements are found in their medical records which are in the possession of
Saint Alphonsus RMC staff, Runft & Steele Law Offices, Elam & Burke, Farmers, and Gjording
& Fouser.
18.

Thomas Goodwin, M.D.
The Shoulder Clinic
1854 W. Emerald St., Suite 102
Boise, ID 83 704
(208) 323-4848

Dr. Goodwin has made oral, recorded, and written statements. His recorded and written
statements are found in his medical records and depositions which are in the possession of Dr.
Goodwin, Runft & Steele Law Offices, Elam & Burke, Farmers, and Gjording & Fouser.
19.

St. Luke's Regional Medical Center staff
190 E. Bannock
Boise, ID 83712
(208) 323-4848 ·

St. Luke's Regional Medical Center staff has made oral, recorded, and written statements.
Their recorded and written statements are found in their medical records which are in the
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possession of St. Luke's Regional Medical Center staff, Runft & Steele Law Offices, Elam &
Burke, Farmers, and Gjording & Fouser.
20.

Treasure Valley Hospital
8800 W. Emerald
Boise, ID 83704
(208) 373-5000

Treasure Valley Hospital has made oral, recorded, and written statements. Its recorded
and written statements are found in its medical records, which are in the possession of Treasure
Valley Hospital, Runft & Steele Law Offices, Elam & Burke, Farmers, and Gjording & Fouser.
21.

Irving "Buddy" Paul
c/o Runft & Steele Law Offices, PLLC
1020 W. Main St., Suite 400
Boise, ID 83702
(208) 333-8506

Mr. Paul has made oral, recorded, and written statements.

·'·

His recorded and written

statements are found in his expert report and are recorded in his deposition which are m
possession of the District Court, Runft & Steele Law Offices, and Gjording & Fouser.
22.

Merlyn Clark
c/o Hawley Troxell
877 W. Main St., Suite 1000
Boise, ID 83702
(208) 344-6000

Arbitrator Clark has made oral, recorded, and written statements. His statements are in
the possession of Hawley Troxel, District Court, Idaho Supreme Court, Runft & Steele Law
Offices, Elam & Burke, Farmers, and Gjording & Fouser.
23.

Richard Williams, D.O.

Farmers' witness Dr. Williams has made oral and written statements.

His written

statement is found in his opinion letter which is in the possession of Dr. Williams, Runft &

PLAINTIFF'S FIRST SUPPLEMENTAL RESPONSES TO DEFENDANT'S FIRST SET OF
REQUESTS FOR PRODUCTION OF DOCUMENTS, Page 9

002017

Steele Law Offices, Elam & Burke, Farmers, and Gjording & Fouser.
24.

Richard Wilson, M.D.

Farmers witness Dr. Wilson has made oral and written statements. His written statements
are found in his opinion letters which are in the possession of Dr. Wilson, Runft & Steele Law
Offices, Elam & Burke, Farmers, and Gjording & Fouser.
25.

Shannon Purvis

Farmers witness Ms. Purvis has made oral and written statements. Her written statements
are found in her report which is in the possession of Ms. Purvis; Runft & Steele Law Offices,
Elam & Burke, Farmers, and Gjording & Fouser.
26.

Nancy Collins, Ph.D.
106 N. 6th St.
Boise, ID 83702
(208) 389-7813

Ms. Collins has made oral and written statements. Her statements are found in her expert
report and her depos~tion which are in the possession of Ms. Collins, Runft & Steele Law
Offices, Elam & Burke, Farmers, and Gjording & Fouser.
27.

Farmers Insurance of Idaho

Farmers has made oral, recorded, and written statements. Its written statements are in the
possession of the District Court, Idaho Supreme Court, Runft & Steele Law Offices, Elam &
Burke, Farmers, and Gjording & Fouser.
28.

Jeffrey Thomson
c/o Elam & Burke
151 E. Front St.
Boise, ID 83 702
(208) 336-9777
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Mr. Thomson has made oral, recorded, and written statements. His recorded and written
statements are in the possession of Elam & Burke, District Court, Idaho Supreme Court, Runft &
Steele Law Offices, Elam & Burke, Farmers, and Gjording & Fouser.
29.

Idaho Supreme Court
451 W. State St.
Boise, ID 83702
(208) 336-9777

Idaho Supreme Court has made oral, recorded, and written statements. Its statements are
in the possession of District Court, Idaho Supreme Court, Runft & Steele Law Offices, Elam &
Burke, Farmers, and Gjording & Fouser.
30.

District Court, Judge Norton
200 W. Front St
Boise, ID 83702

Judge Norton has made oral, recorded, and written statements. Her statements are in the
possession of District Court, Idaho ~upreme Court, Runft & Steele Law Offices, Elam & Burke,
Farmers,' and Gjording & Fouser.
31.

Farmers' agents and/or representatives have made recorded and written

statements which are in the possession of Farmers, Runft & Steele Law Offices, Elam & Burke,
and Gjording & Fouser.
32.

Please see Cedilla's Expert Witness Disclosures previously produced.

REQUEST NO. 3: Please produce each of Plaintiffs expert's report prepared by the

expert setting forth the expert's findings, opinions, or conclusions relating to Plaintiffs claims.
RESPONSE TO REQUEST NO. 3:

Please see Response to Request No. 1.
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Plaintiffs expert witness reports will be produced m accordance with the Court'-s
scheduling order.
FIRST SUPPLEMENTAL RESPONSE TO REQUEST NO. 3:

Please see Cedillo's Expert Witness Disclosures previously provided.
REQUEST NO. 4: Please produce any and all documents which relate to any and all

underlying facts and data relied upon in formulating any opinion or inference which any of
Plaintiffs expert(s) has relating to Plaintiff's claims.
RESPONSE TO REQUEST NO. 4:

Please see Response to Request No. 1 and No. 3.
:FIRST SUPPLEMENTAL RESPONSE TO REQUEST NO. 4:

Please see First Supplemental Answers to Defendant's Interrogatories. Please also see
Cedillo's Expert Witness Disclosure previously produced.
Please also see documents identified as the following:
1

"Correspondence Table," attached (documents previously produced) as
Exhibit 2

2

Runft & Steele Law Offices, PLLC Cedillo v. Farmers electronic file,
attached as Exhibit 3.

3

Peggy B. Cedillo, "Amended Exhibit List," attached (documents
previously produced) as Exhibit 4.

4.

In the Matter of: Farmers Ins. of Idaho - Order Adopting Report of
Examination ofDecember 31, 2013, attached as Exhibit 5.

5.

- Farmers Insurance Company of Idaho discovery responses and documents
produced in this case, all of which are in the possession of Defendant.

6.

Please see documents identified in Mr. Paul's Expert Report and his
deposition.

7.

Please see documents identified in Mr. Steele's Expert Report.
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REQUEST NO. 5: Please produce any and all documents, including but not limited to,

studies, treatises, memoranda, correspondence, records, texts, or any other writing Plaintiffs
expert(s) has relied upon in formulating any opinion, or inference thereon, which the expert(s)
may render at the time of trial in this case.
RESPONSE TO REQUEST NO. 5:

Please see Response to Request No. 1 and No. 3.
FIRST SUPPLEMENT AL RESPONSE TO REQUEST NO. 5:

Please see First Supplemental Answers to Defendant's Interrogatories. Please also see
exhibits attached.
l•

Please also see statutory law concerning insurance companies, case law coitcerning bad
faith of insurance companies, treatises concerning bad faith of insurance companies, and seminar
publications concerning bad faith of insurance companies. These documents include, but are not
limited to, the following:
1. District Court Opinion confirming arbitration and awarding attorney fees.
2. Idaho Supreme Court Decision- Cedillo v. Farmers
3. The Claims Environment, l st Edition, 1993.
4. The Claims Environment, 2nd Edition, 2000.
5. Uninsured and Underinsured Motorist Insurance, 3rd Edition, 2005.
6. Litigating the Uninsured and Underinsured Motorist Claim, NBI.
7. Bad Faith Litigation in Idaho, NBI, 2002.
8. Idaho Update on Uninsured I Underinsured Motorist Claims, Anderson.
9. Bad Faith: Secrets The Insurance Adjusters Don't Want You To Know, Struble.
IO. Insurance Bad Faith, Idaho Law Foundation, 1999.
PLAINTIFF'S FIRST SUPPLEMENTAL RESPONSES TO DEFENDANT'S FIRST SET OF
REQUESTS FOR PRODUCTION OF DOCUMENTS, Page 13

002021

11. The Definitive Guide to Settling Uninsured and Underinsured Motorist Claims in

Idaho, NBI, 2006.
12. Insurance Bad Faith Claims in Idaho, Lorman, 2003.
13. Bad Faith Actions, Liability, and Damages, Ashley, 2nd Edition, 1997.
14. Insurance Bad Faith Litigation, Shernoff, 1991.
15. Bad Faith Trims- Insurer's "Money Trees," W~hington State Association for
Justice, May 2012.
16. Handling a First-Party Insurance Bad Faith Case for the Plaintiff, 45 Am. Jur.
Trials 475 (2011).

f7. Insurer's Failure to Investigate Claim in.Good Faith, 46 Am. Jur. Proof of Facts
3d, 289 (2011). .
18. Cause ofAction in Tort for Bad Faith Refusal of Insurer to Pay Claim of Insured,
10 Causes of Action 2d 77 (2009).
19. Cause of Action to Recover Benefits Under Underinsured Motorist Provisions of

Automobile Insurance Policy, 26 Causes of Action I (2010).
20. Punitive Damages against an Insurer for Bad Faith Handling of a First-Party

Claim, 18 Am. Jur. Proof of Facts 3d 232 (2015).
21. Admissibility of Evidence of Other Crimes, Wrongs, or Acts, 171 A.L.R. Fed. 483
(2001).
22. Automobile Insurers' Bad-Faith in Responding to First-Party Claim, 3 Am. Jur.
Proof of Facts 3d 751 (2009).
23. What Constitutes Bad Faith on Part of Insurer Rendering It Liable for Statutory

Penalty Imposed for Bad Faith in Failure to Pay, Etc. 123 A.L.R. 51\ 259 (2004).
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24. Insurer's Liability for Consequential or Punitive Damages for Wrongful Delay or

Refusal to Make Payments Due Under Contract, 47 A.L.R. 3d 314 (1973).
25. Insurance Claims and Disputes: Representation of Insurance Companies and

Insureds, 2 Insurance Claims and Disputes, 5th Edition, Section 9.26 Bad Faith
and Punitive Damages (2009).
26. [J_ninsured and Underinsured Motorist Claims, 81 Am. Jm:. Trials 425 (2011).
27. Defense of a First-Part Bad Faith Claim Action against an Insurer, 97 Am. Jur.
Trials 211 (2011).
28. Refusal to Pay or Delay in Payment: Bad Faith, 44A Am. Jur. 2d Insurance,
Section 1737. Damages (20-10).
29. Delay, Deny, Defend, Feinman, 2010.
These documents are readily available to Farmers and its attorneys.

They are also

available for review and copying at the office of Runft & Steele Law Offices, PLLC.
REQUEST NO. 6: Please produce copies of any and all documents which support your
Answer to Interrogatory No. 6 regarding all facts that you contend support your Fourth Cause of
Action - Bad Faith of your First Amended Petition, including the identity of each instance or
occurren~e that you contend amounted to "bad faith" on the part of Farmers.
RESPONSE TO REQUEST NO. 6:
.,

.

Please see Response to Request No. 1 and No. 2.
FIRST SUPPLEMENTAL RESPONSE TO REQUEST NO. 6:
Please see documents identified in First Supplemental Answers to Farmers'

Interrogatories and documents identified in this response.

PLAINTIFF'S FIRST SUPPLEMENTAL RESPONSES TO DEFENDANT'S FIRST SET OF
REQUESTS FOR PRODUCTION OF DOCUMENTS, Page 15

002023

REQUEST NO. 7: Please produce copies of any and all documents which support your

Answer to Interrogatory No. 7.
RESPONSE TO REQUEST NO. 7:

Please see Response to Request No. 1.
FIRST SUPPLEMENTAL RESPONSE TO REQUEST NO. 7:

Please see documents identified in First Supplemental Answers to Farmers'

Interrogatories and documents identified in this response.
REQUEST NO. 8: Please produce copies of any and all documents which support your

Answer to Interrogatory No. 8.
RESPONSE TO REQUEST NO. 8:

>-·

Please see Response to Request No. 1.
FIRST SUPPLEMENTAL RESPONSE TO REQUEST NO. 8:

Please see documents identified in First Supplemental Answers to Farmers'

Interrogatories and documents identified in this response.
REQUEST NO. 9: Please produce copies of any and all documents which support your

Answer to Interrogatory No. 9.
RESPONSE TO REQUEST NO. 9:

Please see Response to Request No. 1.

FIRST SUPPLEMENTAL RESPONSE TO REQUEST NO. 9:
Please see documents identified in First Supplemental Answers to Farmers'

Interrogatories and documents identified in this response.
REQUEST NO. 10: Please produce copies of any and all documents which support your
Answer to Interrogatory No. 10.
PLAINTIFF'S FIRST SUPPLEMENTAL RESPONSES TO DEFENDANT'S FIRST SET OF
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RESPONSE TO REQUEST NO. 10:

Please see Response to Request No. 1.
FIRST SUPPLEMENTAL RESPONSE TO REQUEST NO. 10:

Please see documents identified in First Supplemental Answers to Farmers'

Interrogatories and documents identified in this response.
REQUEST NO. 11: Plyase produce copies of any and all documents which s_upport

your Answer to Interrogatory No. 11.
RESPONSE TO REQUEST NO. 11:

Please see Response to Request No. 1.
FIRST SUPPLEMENTAL RESPONSE TO REQUEST NO. 11:

Please see documents identified in First Supplemental Answers to Farmers'

Interrogatories and documents identified in this response.
REQUEST NO. 12: Please produce copies of any and all documents which support

your Answer to Interrogatory No. 12.
RESPONSE TO REQUEST NO. 12:

Please see Response to Request No. 1.
FIRST SUPPLEMENTAL RESPONSE TO REQUEST NO. 12:

Please see documents identified in First Supplemental Answers to Farmers'

Interrogatories and documents identified in this response.
REQUEST NO. 13: Please produce copies of any and all documents which support
.P

your Answer to Interrogatory No. 13.
RESPONSE TO REQUEST NO. 13:

Please see Response to Request No. 1.
PLAINTIFF'S FIRST SUPPLEMENTAL RESPONSES TO DEFENDANT'S FIRST SET OF
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FIRST SUPPLEMENTAL RESPONSE TO REQUEST NO. 13:

Please see documents identified in First Supplemental Answers to Farmers'

Interrogato,:ies and documents identified in this response.
REQUEST NO. 14: Please produce copies of any and all documents which support

your Answer to Interrogatory No. 14.
RESPONSE TO REQUEST NO. 14:

Please see Response to Request No. I.
FIRST SUPPLEMENTAL RESPONSE TO REQUEST NO. 14:

Please see documents identified in First Supplemental Answers to Farmers'

Interrogatories and documents identified in this response.
REQUEST NO. 15: Please produce copies of any and all documents which support

your Answer to Interrogatory No. 15.
RESPONSE TO REQUEST NO. 15:

Please see Response to Request No. 1.
FIRST SUPPLEMENTAL RESPONSE TO REQUEST NO. 15:

Please see documents identified in First Supplemental Answers to Farmers'

Interrogatories and documents identified in this response.
REQUEST NO. 16: Please produce copies of any and all documents which support

your Answer to Interrogatory No. 16.
RESPONSE TO REQUEST NO. 16:

Please see Response to Request No. 1.
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FIRST SUPPLEMENTAL RESPONSE TO REQUEST NO. 16:

Please see documents identified in First Supplemental Answers to Farmers'

Interrogatories and documents identified in this response.
REQUEST NO. 17: Please produce copies of any and all documents which support

your Answer to Interrogatory No. 17.
RESPONSE TO REQUEST NO. 17:

Please see Response to Request No. 1.
FIRST SUPPLEMENTAL RESPONSE TO REQUEST NO. 17:

Please see documents identified in First Supplemental Answers to Farmers'

Interrogatories and documents identified in this response~
REQUEST NO. 18: Please produce copies of any and all documents which support
your Answer to Interrogatory No. 20.
RESPONSE 'fO REQUEST NO. 18:
Please see Response to Request No. 1.
FIRST SUPPLEMENTAL RESPONSE TO REQUEST NO. 18:
Please see documents identified in First Supplemental Answers to Farmers'

Interrogatories and documents identified in this response.
REQUEST NO. 19: Please produce copies of any and all documents which support
your Answer to Interrogatory No. 21.
RESPONSE TO REQUEST NO. 19:
Please see Response to Request No. 1.

PLAINTIFF'S FIRST SUPPLEMENTAL RESPONSES TO DEFENDANT'S FIRST SET OF
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FIRST SUPPLEMENTAL RESPONSE TO REQUEST NO. 19:

Please see documents identified in First Supplemental Answers to Farmers'

interrogatories and documents identified in this response.
REQUEST NO. 20: Please produce copies of any and all documents which support

your Answer to Interrogatory No. 22 regarding all damages for Farmers' "bad faith" that you
contend were proximately caused by Farmers.
RESPONSE TO REQUEST NO. 20:

Please see Response to Request No. 1.
FIRST SUPPLEMENTAL RESPONSE TO REQUEST NO. 20:

Please see documents identified in First Supplemental Answers to --Farmers'

Interrogatories and documents identified in this response.
REQUEST NO. 21: To the extent you or your attorneys intend to utilize - or have

utilized - any Farmers claim handling documents, policies, procedures, testimony, or
correspondence obtained from third-parties or through other litigation or administrative actions
in support of a claim for bad faith in the above-captioned matter, please produce copies of any
and all such documents.
RESPONSE TO REQUEST NO. 21:

None at this time.
REQUEST NO. 22: Please produce copies of any and all documents relied upon or

supporting your claims for relief that have not been produced in response to the Requests for
Production above.
RESPONSE TO REQUEST NO. 22:
None at this time.
PLAINTIFF'S FIRST SUPPLEMENTAL RESPONSES TO DEFENDANT'S FIRST SET OF
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DATED this l~ay of December 2015.
RUNFT & STEELE LAW OFFICES, PLLC

JON M. STEELE
Attorney for Peggy Cedillo
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CERTIFICATE OF SERVICE

fr"day

The un~ersigned hereby certifies that on this
of December 2015, a true and
correct copy of the foregoing PLAINTIFF'S FIRST SUPPLEMENTAL RESPONSES TO
DEFENDANT'S FIRST SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS
was served upon opposing counsel as follows:
Jack Gjording
Julianne Hall
Gjording & Fouser, PLLC
121 N. 9th St., Suite 600
P.O. Box 2837
Boise., ID 83701
Attorney for Farmers Insurance Company
OfIdaho

Via Facsimile

--+X'lf-Via Personal Delivery
Via U.S. Mail
Via E-mail

RUNFT & STEELE LAW OFFICES, PLLC

By:

cJ4 ~

JONM.8EELE
Attorney for Peggy Cedillo
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO
Plaintiff,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV OC 1308697

PLAINTIFF'S FIRST SUPPLEMENTAL
ANSWERS TO DEFENDANT'S FIRST
SET OF INTERROGATORIES

Exhibit 1
DVD Video depositions of Dr. Little, Dr. Goodwin and Dr. Price

002031

Exhibit 2
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CORRESPONDENCE TABLE
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06/05/09 Jay Reinke
Farmers
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Peggy Cedillo
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. .

- Enclosing demand letter to
Progressive
- notifying that she will be making a
UIM claim
:
j

- - ----------·------------------Peggy Cedillo
Demand Letter for policy limits

-- 4.

06/12/09

--5.

06/17/09 Peggy Cedillo

Curtis Neill
Progressive

Jay Reinke

Letter confir.ming receipt of 06/05/09
1
letter

,------ -------·-----·------~-----------------Curtis Neill
Notice they are tendering $100,000
Peggy Cedillo
6.

06/23/09

Progressive

policy limit

:
I

7.
8.

07/09/09 Jay Reinke
Farmers . . .

Peggy Cedillo

07/09/09 Peggy Cedillo

Jay Reinke
Farmers

I

Advising that claim with Progressive
has been settled.
1

I

j

- E-mail advising receipt of letter
- recommending filing clai!TI with
HelpPomt
'

I

I

i,.. "'• , .•.,,. ••• "~•' • •.,_, • • '••-•-•'<• "'"""

i

"

"'" '• •-" '•' • •••• - ••••·----••"-•"" •••--•• • ,._ • ,_ •- • •••••••'"--"•"·•• • •••• •••--••-•••• ••M•••_, _ _;__.,,_•••-•

·-"•'•'••-I

9.

07/27/09 Peggy Cedillo

Ron Ramsey
Farmers

Advising assignment ofUIM claim to
1
Ron Ramsey

10.

07/28/09 Ron Ramsey

Peggy Cedillo

- Advising of settlement with
·
'
Progressive
- Demanding policy limits bf
$500,000 be paid
i
- Enclosing copies of records

---·--------~......... __
,._.

11.

07/29/09

,..,

____

Peggy Cedillo

t~------12. 08/03/09 Peggy Cedillo

1

) 13.· . 08~1/09 Curti,-N-ei_ll_ _
Progressive

------~----.. ._ . ._.., __ .,,._____

-r---~--'

Ellen Hoogland Denying medical pay coverage under
Farmers
. policy due to fact Peggy was· not in a
private passenger ~ar or utility car.

--------------··-·---~--Enclosing Authorization to Release

Ron Ramsey
Farmers

records from Progressive

Ron Ramsey
Farmers

Requesting copy of records and auto
insurance policy limits for M1·. Steele

j

I
l

l····--·------·- --~·-··---··---

1

!
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1

\

I

..-----------·
14.

08/24/09

15.

16.

Farmers
Oklahoma City

Curtis Neill
Progressive

Copies of records

08/25/09 Peggy Cedillo

Ron Ramsey
Farmers

- Enclosing check for $25,000
representing Farmers valuation of
.
I
amount due under UIM .
- ·Advising that amount takes into
consideration offset
- Advising no wage loss claim
I
'
included
;

03/30/10 Ron Ramsey

Peggy· Cedillo

------'--···-·-----

----·-----·--·--·
- Advising of continued medical care

----;

and possible need for surgery
(bilateral occipital neurectomy)
- Demanding $485,000 or policy
limits of $500,000
17.

-18.

---- -----------------........- - ,Ron Ramsey
- Reviewing history of claim

04/14/10 Peggy Cedillo

05/07/10

Peggy Cedillo

Farmers

... Review policy coverage ,
- Asking for additional medical
information (5 years of prior
medicals)

Ron R~msey
Farmers

- Enclosing med records from
McMillan Medical Centet:, Hands
on Physical Therapy and Kenneth
Little, MD
- Requesting additional info
regarding surgery
- Enclosing med release to further
evaluate claim
'
1

-----.-·---..-·---.. --,~--------.....---·---·-·--------------··---- ······-·------!
19.

07/02/10 Ron Ramsey
Farmers

Peggy Cedillo

Enclosing Authorization for Release of
Health Information
'

--- ------·-. ___________ _____ ... ·---------·--···------····--·. ......
,

,.

20.

07/16/10

Peggy Cedillo

Ron Ramsey
Farmers

21.

07/20/10

Boise PMR-Attn:
Melinda

Curtis Neill
Progressive

__ _,. .,.,.,. _,,.,_,._,,_,.,,., ,, ., ~--,. --~----u--•·•--

0-•• ,.,

_____

__,

- Acknowledging receipt of Release
- Requesting list of pre and post
accident treating specialist,
hospitals and providers. ·

Advising Medpay limit has b~en
exhausted
·

,_,~._.,,._.,,_, _ _ _ _ _ ,_.,_._ ................... ,., .,...,, ••• _ _ _ _ .._ _ _ ,.. _ _ ,_ .. •••

••

••

_,,,, _

_...._, .. _ . , _ , , _ , . , , , . , .

I
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'·
22.

--·-

- Reviewing history of claim
- Enclosing updated medical
summary, bills, etc, health provider
list, and Adjusted Gross Income
- Demanding policy limits 'also
advising that she has spoken to
attorneys and that Farmers will be
responsible for· attorney fees

Peggy Cedillo

09/03/l 0 Ron Ramsey
Farmers

II

!

1-------------- ----···-·--Ron Ramsey
23.

09/24/10 Peggy Cedillo

- Enclosing copy of August 25, 2009
letter
l
- Ad vise that need tax returns to
evaluate wage loss
II
- Advising that they will w~nt an IME j
- requesting documents that support of f
future medical expenses j
- cannot accept or deny claim
i

Farmers

I

I

24.

/ 25.
;

10/19/10 Peggy Cedillo

Ron Ramsey
Farmers

- Advising they are waiting for
information from Peg
- Need Releases signed for St. Luke's
I
and St. Als
I

10/21/10 Ron Ramsey
Farmers

Peggy Cedillo

Enclosing tax returns, and Idaho
Sports Medicine bill
1

27.

·28.

11/09/10 Ron Ramsey
Farmers
12/28/10 Peggy Cedillo

01/03/11

.,

______________
·---·---------· ·---·--·--·--·Enclosing Medical release

--- --·-·--·--· ···~-------····- ___ ........ ,..,
._,

26.

j

Peggy Cedillo

Jeff Thomson
Elam & Burke

i
i

Requesting dates for IME with Dr.
i
Wilson

---·-----·--·-------Jeff Thomson
- Acknowledging receipt of telephone

Jon Steele

Elam & Burke

message of 12/30/11
- Need for letter of representation
1

·--------- . -·--·· ... - . ·- ..,, ______,_,. ,,. ,___ ..._......... ---~--"··---....-_,,._.._, .. ,.. ______ i . . ...._..,__ ... ..·····'il
~

02/09/11
......... ···-30. 02/16/11

Jeff Thomson
Elam & Burke

Jon Steele

-- -Jon
..- ...--' --···- ··--------Steele
Jeff Thomson
Elam & Burke

Enclosing Stipulation re Defense
Medical Examination
!

I

..,

-·-- .. I

____

1

- Advising IME is not being taken for
litigation purposes and returning stip
- Agreeing to certain accommodations
- Enclosing copies of form that needs
!
to be filled out
- Requesting dates from Cedillo for

fME
.... -·· ··-·--· .. -·--·..............·---····

-----·······

;I

.... -··--·-----·-·-···· .
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~

r·--·· . -.. ___,,___ --···--··· ····-------·-···-.
03/08/11

-- ..........·----·-·- -·-··--··-··

Jeff Thomson
Requesting dates for IME :
Elam & Burke
·
----.·---·-··------·-·-·--·--·--------·----·---·-··-··-·
--------·--·-·-·
32. 03/28/11 Jon Steele
Jeff Thomson
- Advising of date of IME '.
Elam & Burke
- Enclosing forms that need to be
·
filled out
31.

Jon Steele

-............--·-----·~--.. -----·--------··---.........-- --------N,..... --...........~--- __ ,.________ 03/30/11

33.

Jeff Thomson
Elam & Burke

Jon Steele

I
Confirming that Peggy Cedillo will be ,
at her IME
!
I

· 34. - 04/11iiT Jon St~~1;··-----JeffThoffis0-;;--· - Confirming receipt of0J/30/11 JettCTJ
Elam & Burke
- Confirming date and place of IME
.
- Enclosing forms that nee~ to be
filled out
'

II

L35. -

04/29/ll_J_o_n_S_te-el-e --------·-J-ef_f_T-ho-~·so-;;·--L-~t-te-r-with IME atta""c-h-ed-------1

/

Elam & Burke

36.

;
; 37.

05/05/11

.

05/18/11

Jon Steele

Jeff Thomson
Elam & Burke

Ron Ramsey
Farmers

Jon Steele

- Advising receipt ofIME and Letter
·
from Mr. Rai11sey
- Demanding amount justly due under
the policy be received in 30 days or

suit will be filed for breach of
contract, bad faith_ and infliction of
emotional distress, and attorney fees,
costs and interest

!

I
i

- Advising that Farmers has concluded
valuation of her claim and that it
does not exceed 130,000
- Denying wage loss

38.

: 39.

05/20/11

06/14/11

lj ________
;..

40.

.,_

1
I,
.i
!

--------·--···-----------·-----------------1
Jeff Thomson . - Asking for proof of similar cases

Jon Steele

Jon Steele

Elam & Burke

where Idaho jury awarded $200,000
- $550,000
- Advising of arbitration clause and
agreeable to discussing selection of
an arbitrator

Jeff Thomson
Elam & Burke

Proposing Jim Gillespie, Jeff Wilson
or Ray Powers as arbitrators

·-··· -----·-·--·-··-·-·-····----·-··-------··----

07/18/11

i
;

Jeff Thomson
Elam_& Burke

Jon Steele

---- . .

- ........ ·-·,

Listing similar cases
,
- Refusing Farmers' proposed,
- Proposing Tim Walton as arbitrator

·,
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"41-:-... 017io1ff.'-· Jo;;st~~i;--.. ----. -----T~iffi-;~in-s_o_;:;-····-·- lDetitsec1~1ssing cases listed in 07/ 18/11

-1

Elam & Burke
- Refusing Tim Walton as Arbitrator
- Suggesting Bob Bakes, Larry
Hunger or Marvin Smith

·-···-·-···----··---------·-·"-····--------42.

l 0/19/11

Jon Steele

Jeff Thomson
Elam &Burke

-····---------. ----- --- ------ ,,,
43.

10/27/11

JeffThomson
Elam & Burke

Jon Steele
-

I

·
.

discovery requests that were due on
09/29/11
- Discussing Farmers options possibly filing declaratory judgment
action
,,_,,..,_, _____ ,,
- Suggesting out of state arbitrator
from AAA
- Advising no pending action or
arbitration so discovery is premature
- Discussed Farmers' accusation of
lack of cooperation and Ms.
Cedilla's cooperation in this matter

______________

-44·:··· ·· 1oii"s7i r· -:r"o~~st~~T~. ._______. __ ---i;ffrhon~;o~------·~R~p~~ctf1;g. to 10121iiT lette~::--- Elam & Burke

____

__

,

___.,_ _

....... ,... ·~ .....
- .... ... .......
11/08/11 Jon Steele

.,,,.,_.,

46.

,

I

I
j

l

suggesting additional name of Ron
f
Schilling
- Advising that policy sets out court
appointed arbitrator if agreement
cannot be reached
- Declining out of state arbitrator from
· AAA
.

-----------·-·-·------------

,. __ . _...... -.
11/02/11 JeffThomson
Elam & Burke

45.

j

1

---- -·--·-"·"------·-----··-·-·---·--Advising failure to respond to

__________________________
~

1

,

,

Jon Steele

- Acknowledge receipt of 10/28/11
letter and that Jeff will talk to client
about using 3 arbitrators
- Suggest arbitration agreement and
list issues to be addressed

-------·---· .. ________
Jeff Thomson
Elam & Burke

,,_,..... ,

.._, __ -

_____ ,,

_______,

- Confirming telephone conversation
requesting insurance policy,
declarations page and endorsements
- Enclosing policy form and
endorsements E 1105g and Ell 79i
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- --·----· -· ,_.. _______ ..__________ ···-···-~-- -·-·---· --·-··--·- ·--··---··----··-----··--·· .. -- - ·-·-·-···-·-- ·-·----.. 1
I

11/10/11

47.

Jon Steele

Jeff Thomson
Elam & Burke

•

I

- Letter with Insurance policy attached
,
.

J

_,. . ._. __ -·--·~· .......... ~- -·-·--- -··. -.. . .__ .. ---· .... · ~ . . . . . ____..........-.. . . . . . __ -·-·'"· __,___ ____,. .,..,--.. '. ,-~. - -- _____. ,___,.,. .,._,. ___ j
01/16/12

48.

Jon Steele

Jeff Thomson
Elam &Burke

- Inquiring on status
.
- Advising that if arbitrator is not
selected will ask the court to do so
on 01/23/12
1

_

-----·-----..·--··-·-·----··--Jeff Thomson
Jon Steele

01/20/12

49.

Elam& Burke

·

_J

- Acknowledging letter of 01/16/12,
proposing Merlyn Clark as arbitrator
- Advising of additional back surgery
by Dr. Little and shoulder surgery
from Dr. Goodwin
- Discussed enforceability Farmers
offset clause and issues for
arbitration
1
,

of

01/20/12

50.

Jon Steele

-----------------------Jeff Thomson
- Enclosing D~partment of Insurance
Elam & Burke

i

••

....I _,.

____ ___
-_.,,.

_.,

...._...... . ...... . ...... ·-·· . _.,_,,_ ........... _._, ..._., .....,,,._

01/23/12

51.

Jon Steele

,,r

Jeff Thomson
Elam & Burke

I

02/10/12

52.

Jeff Thomson
Elam & Burke

I

.... ·-~-.. -·-------·-0•""--~·-· O< ____ _._ .. ____N_.., _________ OooO . . O-ooo

1_____ ,.. _ _ _ .... _,_._,. .. - - - · - · .... _. ,.~..... - - - · - -

1

Bulletin and Bisclosure Statement
and Rejection Form
I
- Discussing ability to offset
'>0

_ _ _ ,_.

I

' , , . - . . . . . . . . . . . ~ - -. . . . -

... .

- Advising acceptance of Merlyn
Clark as arbitrator
·I
- Propose contacting Mr. Clark to set
up a telephone conference:

----· ··-...·--· -_________ _.,,,..____ ,.., _____,.. _____,_.. _ _- !

Jon Steele

- Demand for binding arbitration
:. Will deliver Arbitration Agreement
and Stipulation next week !I
- Apologizing that cannot ;
accommodate request to depose Ms.
Cedillo before next Wednesday

Jeff Thomson
Elam &Burke

- Notes change to Appointment of
Arbitrator that needs to be made
- Acknowledges receipt of demand for ,
arbitration and Farmers agreement
!
with demand for binding arbitration !
- No need for arbitration agreement or
stipulation - demand for arbitration
letter is sufficient
l

;

:·"~---- .... ..... ·-. ~--~-----. -·--·... - .......... .
i

-

02/13/ 12

53.

Jon Steele

I

I
i

!

l

t. ........

..

.. •

_..,,_ ....

· · - - · .. -

-··
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.r-54_-· ..02/22/12

Jon Ste~i~--------··-·-·-·--J~tffh~-;~~s~-~----·=·-E-n-cl~;-ed-~~py of motion i~-iTi;~-i~-;· --- Elam & Burke

stipulation
- Reviewed Demand for Arbitration
and have no objections ;
- Stipulation to Submit Dispute to
Binding Arbitration is unacceptable
and enclosed a redlined redraft
- Comments on Steele's proposed
Motions in Limine
- Signed Appointment of Arbitrator
and submitted to Mr. Clark
- Acknowledges receipt of Disclosure
of Potential Witnesses and comments
on the excessive number of
witnesses
- Re-serving discovery that was served i
originally on August 26, 2011
1

I

l -~-55___0_3_/0-1--/-12--Je_f_fT_h_o_m-so:i; ·--·-·-··J~n Steele

Elam & Burke

-----·---------------.

- Acknowledges letter of 02/22/ 12
- Comments on Stipulation :
- Comments on Farmers handling of
Ms. Cedillo's claim as irrelevant to
any issues to be decided by
Arbitrator
- Requests documents that were not
attached to Dr. Wilson's report
- Requests privilege ~og of any
documents claimed to be within the
attorney-client, attorney work
produce or other privilege

.---- --•·--- ·----··-·-•• •--·--·----··-•n-•---.- -,-••• •••--•••-·-·---- -----·-·--

! 56.

04/04/12

Jon Steele

Jeff Thomson
Elam & Burke

-

_____________,

- Enclosed Stipulation reflecting
agreements from meeting with note
that Farmers is unwilling td stip that
subrogation rights are outside
jurisdiction of the Arbitrator
- Notes that Since MS. Cedillo is still
seeking medical treatment and that
Farmers has not received records,
that Farmers reserves right ~o cancel
depositions if expert report .not
received in advance and to vacate
arbitration

................................. ·-···

-,

........ ··--'
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•

..
I•

r sT.--041i6112 .. J~1-·s·t·;;1e··--..-·· -----"--:i~ii fho.~so;;- -··----~-1(d~1;;g··~~--obTection 1·~ ~;c-;ti1;i-'

7
l

Elam & Burke

,

I.sso1iis1T2·----j~~St~~i;
·

depositions and arbitration based on
reasons in telephone conversation
- Ask that request be made in writing
- Suggests vacating discovery deadline
and new arbitration date set up
before old one vacated ,

_

.

_

I

1

;ey-~~~

·-·jeffTh~-~:;;~n··-·--=-·Asks f~:
records or rep;-~t;-7
Elam & Burke
for latest treatment and stirgeries
I

I

I

l------·--·-·
······-----....... - . ···-·-· -----···--····"-.-·-·---· ··-· . ---·---.. -·-· . ---········-----· -······---··-·-··--·--'-.. ··--·-----·---·7
59. 09/1.1/12 Jon Steele
Jeff Thomson
- Notes no response to 07/2~/12 letter l
1

1

,

Elam & Burke

!

- Comments on no cooperation
regarding scheduling of depositions J
orIME
·
Demands immediate deposition dates
1
and IME date
;
.
1
- Requests expert reports no later than ,
10119112
,
II
'
- Will file motion to compel if records !
and available dates not received by
09/21/12
1

l

I

I
i

-

I

·i

('

N

.................. - ............................ -·-····--·· .. ., .... ··-·-·-···-·--·----····--····---··--·-·-·--··· !...................... ..t

60.

09/12/12

Jon Steele

Jeff Thomson
Elam & Burke

- Follow up letter regarding discovery
listing in detail items that need to be
supplemented
'

I_.. ...........09/18/12
---·-· . --·- ·- Jeff
·--· . . Thomson
. . . . . . . . . . ._______ .·-------·---------·------·····-----. ___ v-----------------1
Jon Steele
- Acknowledge receipt of 09/11 and

' 61.

09/12 letters and verifying that IME
and all but one deposition scheduled.
,
- Clarifying payment of expert fees
- Enclosed First Supplement Response
to discovery
,
)
- Detailed answers to requests noted in ]
09/12 letter
;
f

Elam & Burke

!

.

j.. .......

i

lI 62.

I

:

~

•

09/19/12

Jon Steele

Jeff Thomson
Elam & Burke

•

..

h

•••

- ~ - ~ · - - -. . .

··--·--··

'

•••

~-

,.,.

•

l

. , , , - - , - · - · - · - - . . . . . ._ ,

..

-··'"t

- Acknowledges letter of 09/18 and
enclosing stip to take Mr. Reinstein's '.
depo after discovery deadline
- Clarifying payment of expert fees
only for time spent testifying at
deposition
- .Requests subtraction of ca1~cellation
fee from Alderman medical

Page 8 of 11
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__,

•

f ~-··--..----··--·· ......... ,._____ ,. _______ ... __ _
~

I 63.
I

09/20/12

•

I

·---·-.,··----·---·---·"••••••-••oo•-··--•- ·-·-·-1

,•« • • · - - • • • • • - • - · - • • • • • • •

Jon Steele

JeffThomson
Elam & Burke

I

I
!

I
i

64.

0912TiT2···

1

- Enclosed signed Stipulation
Regarding Deposition of Dennis
Reinstein
'
- Will remove Alderman Medical
cancellation fees from medical
expenses
- Clarifies expert fees
__

J
jl

i
f
i

a~~;; ~:tZ]I~:Jft~nd us:·-1

t~-!~i~~t~~~t--··-····--Jon Steele ., ___ ·:

I

video in lieu of live testimony
- Will use Ms. Cedillo's mother,
Norma Elliott and Jennifer Pedrali as
witnesses
09/24/12

65.

------ ..... ·---Jeff Thomson--····---·-..
.... ----------·······--- Questions regarding Leticia Cross

Jon Steele

Elam & Burke

, ,records
·
-•Upcoming depositions for discovery
purposes and not trail depose
- No objection to videotaping but
cannot be used in lieu of testimony
- Objects and notifies of intent to
object at deposition and arbitration
should any attempt be made to use
deposition in lieu of live testimony
Requesting clarification of reduction
of witnesses
:
•

l

.

i"

-

I

·---------·---·-·--------·--·-l

j----·-·-- ---· ..... -----------··· ...... ··----------·-··--------·---·-------

I 66.

10/01/12

Jon Steele

Jeff Thomson
Elam & Burke

10/02/12

Jon Steele

Jeff Thomson
Elam & Burke

I
i

I

1" ....

- Letter regarding discovery
l
depositions and timing of t~ial depos !
after discovery depos and reiterating
objections

......... _..............._._ ..... --........... -·
- Letter requesting specific documents ;
and medical records missing from
discovery

-

~

; 67.

i•.•.
I 68.

o

. . . . , . . . . . . . . . . . . . · - · - · H ~ , .. ,

10/03/12

, -. . ~

0

''"-

..

0

, ......... ,_.,,

_ _ ,. . . . . ~ . . .

, _ _ _ _ .,

-

•

o,

0

00

_..,,_, - - · -

Jon Steele

Jeff Thomson
Elam & Burke

_ , _ _ _ ., . . . . . . . , _ _ . . .

o,

..

' ' ,.., .. _ ,

- - .. _ _. , , _ , , . •

_

.........

•

•

- Acknowledging letters of 09/24,
10/01 and 10/02
- Answers to questions regarding
documents
- Discussion of deposition iss'ues
1

'

y..,.,

-

. • Jeff Tnomson
Elam & Burke
.......

.

.......

'

I

.•

- Letter further discussing deposition
issues
1

·-·

• ........

• •

'

......

••

•

.......... ___ , .. , ......... , .

' ...

.
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r-·----·-···-··- ··- - -

I.
1

70.

.,._.,._, _ _ _ _ ,..

71.

---···--- -········· ·-. ·-····-·-----------··-- .. -······----..

10/08/1_7 Jon Steele
••

•

•

•

,.

,,.. •

Jeff Thomson
Elam & Burke

• .,._.,.. _ _ _ ,.,,•• ..,...,,

,.,.

•>.

-••

10/08/12 Jon Steele

• • • • • - • • • _ _ _ .., _

_ . _ , _ _ ~ - - - - ... -.

Jeff Thomson
Elam & Burke

...... -····-· -

- Letter regarding missing Idaho
Physical Therapy records

•-

•••••r• •••-•••.. • · - - · - - . , - -.. ,.._, .... .._ ..,,.,..

, ... • _ _ _ _.,.,._n _ _ _

- Letter requesting copy of fee
agreement with Cedillo

___________ ··--··. ·-------------····· ______ __ ________________________ --------- ------···-----··-····-

,-........

,.

72.

10/08/12

JeffThomson
Elam & Burke

73.

10/08/12 Jon Steele

,,,

Jon Steele

- Enclosed fee agreement
- Notifying intent to not take Dr.
Wilson's deposition and enclosed
notice vacating deposition
- Details of expert testimony via
depositions and expert deposition
dates and subpoenas for experts

Jeff Thomson
Elam & Burke

- Response regarding deposition dates
- Request response to evaluative
mediation discussed last Friday

J
1

______
---··-·- _____ _____ _,.._,________________
··--·-·-----•
Further
requests
for
missing·Jeff Thomson
74. 10/09/0 l Jon Steele
,

...

......

. ..,.

,.~

.

Elam & Burke

2

discovery documents and
information

---- .. -·--········-·
··-·-·· .. --···-- -- -- ______ ·- -- .,. . . --------{
- Response to 10/2 and 10/9 discovery /

.....••. - --- -······ .•...... ··••···· .... -·-· --··- --- ... ..... ----- -··-·--·
, 75. 10/12/12 JeffThomson
Jon Steele
Elam & Burke

.,.

,.

iI

letters with information and status

i

i· --·--·-- -···-· ..... ·····-·· •. ---.. - ............ - . . . ... .. . --~ ·- ····-···· ···-····---··-----· ··-----·-··· .... --··-·--···--·-· ------·· ·---~·-··--···-·--·-···---i

10/11/12 Jeff Thomson
Jon Steele
Elam & Burke
10/15/12 Jon Steele
Jeff Thomson
10/18/12 Jon Steele
-·------~ Jeff Thomson
Elam & Burke

76.

l

I

177.
I
:

--· - · -

78.

oo,- 0 - •

• 'O

'• - -

.. - - - · · , , , , , _ _ _ _ _ _ _ _ _

l l/09/12

•O

O

O

-

NO

00

O

o< . . . . . . . . . , . _ , _ _ _ q

W

- - - - ......

_ , -·---

__ , __

- E-mail chain re: offer of settlement

!

--Letter enclosing check foa;J.55,000
and discussing Farmers valuation of
cl~m

·1

~

•

••• _.,

· - - - · , , _ . , . . , , , _ _ ..,.

W•••-··-·

_ , •>•o•, , . . . . . .

- - - - oO , . , . _ , -

--·--·--···- -

·

·-··-

i

J

Jon Steele

Jeff Thomson
Elam & Burke

- Letter enclosing Dr. Wilson's follow
up report

JeffThomson
Elam&Burke

Jon Steele

- Regarding due date of expert reports . ;
- Acknowledges receipt of exhibit list '
and exhibits and requests exhibit 20
- Not received objections to
depositions of Dr. Little and Price
- Cedillo appointment with Dr.
Friedman
- Reminder of Dr. Goodwin's depo on
r
Friday

j

1

I

'
1--··-•.•
1 79. 11/14/12

I

'

I•

•.•.•• __ ,,_,, .............. ·-···" '

... - ·--............. -,1-. - .............. ,

..... ,.. _.,_ ......... -···-····--. ' -

'
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-so·.-- ·1 iiT4iff- - K~is-si·A~·~~1br~si____ -i<iii, ry;:;-ri~;~~~ti ---·~-Iette~~~g~~di~g 1~11;sT1;g-biT1ii,gs________ ;

r

Elam & Burke

Runft & Steele

,
I

___ ,,._ -

•

--• - - - ... -•-••• _,,,.,,_••••-

81.- 11/14/12
____ ,_,.•. -. ---

• - ••-• ••

•' ~••' •

Jon Steele

•• •• - - - - · - - • ,_,,_,, ... , ,,,., •

,._,

Kathryn Brandt
Elam & Burke

•-,..-••••_,._,_ ..,_, __ ..,

u•,. • '"""r ,.,.,,_,,,,,._ .. ,.., ..,_

• .,._,.,._,

- Enclosed expert reports of Shannon
Purvis and Mark Williams, D.O.

--------- ----- -----·-· ··•·•·· ........ _____ ____ ···--···. ----- --·- --·--- _,___ -----·-- ·----------------- ····----- ..
.,

82.

1 l/19/12

Karissa Armbrust
Runft & Steele

Kathryn Brandt
Elam &Burke

- Letter regarding Exhibits

83.

11/19/12

Merlyn Clark

Jeff Thomson
Elam & Burke

- Letter containing objections to Dr.
Little and Dr. Price depositions and
draft Interim A ward attached

I
i

-

»----------····----.. .,. . _____...,_.~,. ---·-··· ......,. _,_..., ______________ . . _____
01/18/13

84.

Jeff Thomson
Elam & Burke

Jon Steele

.
'

i-- ---·-- - ..• ·- ---·-·· -·- - -·-· ·--- ---- • ' ---- •.. ' .•..

' 85.

01/18/13

Jon Steele

Jeff Thomson
Elam & Burke

I

'

I

I

l
I

I

!

i
l

__.,. _____ ,.____ . .,___ ,. ____ .,
l

- Request for payment by Farmers of
•
$98,199.35 and Farmers clauns for
setoffs, collateral source reductions,
subrogation claims, prejudgment
interest calculation and any other
adjustments claimed
- Reminder of duty to preserve
evidence and electronic information

i
I

!

I
I

l

I

- Advising that Mr. Clark will set up
briefing schedule and that then
Farmers will set forth setoffs,
collateral source, etc and that
following final award Farmers will

I

'

make appropriate paym-en_t_ _ _ _

t·-s6:-··

Jeff Thomson
Elam & Burke

I

I
. . . . . . .,

1

- - - ~ - - , . . · ~ - - ~ - -. . . N . . . .

; 87.
....

88.

01/29/13

,, _ _ _

-~ ..... ----. ~--- -·· .. ~...
_,.,

02/05/13

·-

....

0

. . . .-

'

.

- Letter demanding payment of
$98,199.35

J01i Steele

.......... ,. ...

Jon Steele

-~-

•

, .. ~

..._ ... _ _ _ & . . . . . , . _

Jeff Thomson
Elam & Burke

. -·

,

,., _._

JeffThomson
Elam & Burke

--

j

. . . . . . . ~ , . , - , _ ~--·

~ ......... - ~

. . . . . . . . . . . . . .. _ . . , _ _ . . . , _ , _

. _ , . _ _ _• . , _ . , . , .

•

_ . . , , · · - ... ~ ..

-

- Response to demand letter of
01/29/13

!
l

.. •

i

,, .. · · - - - · · · - - - -

Jon Steele

- · · - - - · - - - - - · - · -··

- Response to Ol/29/13 letter and
advising of bad faith
- Requesting clarification of
agreement that stipulation
concerning disclosure of policy
limits and prior payments is of no

_,,___ ,__ I

......... ····--· _f~rther effect.__ --···----....... . ........
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO
Plaintiff,

)
) CASE NO. CV OC 1308697
)

) PLAINTIFF'S FIRST SUPPLEMENTAL
) ANSWERS TO DEFENDANT'S FIRST
) SET OF INTERROGATORIES

vs.
FARMERS INSURANCE COMPANY OF
IDAHO
Defendant.

)
)
)
)
)

Exhibit 3
Runft and Steele Law· Offices, PLLC Cedillo v. Farmers electronic file documents, attached via thumb-drive

002044
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Exhibit 4
002045

PEGGY B. CEDILLO
AMENDED EXHIBIT LIS.11.
I Exh. No. I Admitted I Stipulated I Objeetious
None

X

1

2

Fdtn

3

4

Fdtn
Rel.
Fdtn
Rel.

5
6

Fdtn

7

Fdtn

8

Fdtn

9

Fdtn

10

Fdtn

11

Fdtn

-

12

Fdtn

13

Fdtn

14

Fdtn

15

'Fdtn
-

16

Fdtn

17

Fdtn

-

I Description

I Date offered

Photos of Motorcycle
00101 - 00106
Peggy B. Cedillo Medical Expense Summary Updated
10/11/12
01745-01752
McMillan Medical Center medical expenses
01507 - 01508
Alderman Medical medical expenses
01509
Boise Physical Medicine and Rehab medical expenses
01510
Price Chiropractic medical expenses
Dr. Price
Video Depo
01620 - 01631
Exh4
Hands on Physical Therapy medical expenses
Dr. Little
01516- 01517
Video Depo
,.
Exh 14
Anesthesia Business Group medical expenses
Dr. Little
Video Depo
01555
Exh 16
James Bates, MD medical expenses
01557 - 01558
Gem State Radiology medical expense
Dr. Little
Video Depo
01566 - 01567
Exh21
Idaho Sports Medicine medical expenses
Dr. Little
Video Depo
01525 - 01532
Exh 15
Intermountain Medical Imaging medical expenses
Dr. Little
01569- 01572
Video Depo
Exh 18
Neuroscience Associates medical expenses
Dr. Little
01521 - 01524 & 01701 - 01702
Video Depo
Exh 13
Walgreens 01/01/2007 - 11/01/2011
Dr. Little
1650, 1657-1.660, 1663, 1670-1676, 1678-1679, 1681- Video Depo
1682, 1685-1686, & 1688-1689
Exh23
Walgreen's 11/01/11 - 09/19/12
Dr. Little
01712 - 01726
Video Depo
Exh24
Primary Health medical expen~es
01.537
St. Alphonsus medical expenses
Dr. Little 01539 - 01547 & 01637 - 01638
Video Depo
Exh 17 & 20

002046

-

l Exh. No. ! Admitted ! Stipulated I Objections
18

Fdtn

19

Fdtn

20

Fdtn

21

The Shoulder Clinic medical expenses
01554 & 01703 - 01704
Anesthesia Associates medical expenses
01574
St. LAke's medical expenses
01632 - 01636
Fdtn
Rel.

22

Fdtn

23

Fdtn

24

Fdtn

25

Fdtn

26

Fdtn
Rel.
Fdtn
Rel.

27

I Description

A Caring Hand Home Health medical expense
01645 - 01649
Treasure Valley Hospital Medical Expenses
01727 - 01730
Biomet medical expense
01639
Physical Therapy of Idaho Medical expenses
01731 -01732 & 01743 - 01744
McMillan Medical Center medical records
02000 - 02002
_,._
Alderman Medical medical records
02003 -02021
Boise Physical Medicine and Rehab medical records
02093 - 02108
Price Chiropractic medical records
02022 - 02092

28

Fdtn

29

Fdtn

Hands on Physical Therapy medical records
02110 - 02140

30

Fdtn

31

Fdtn

32

Fdtn

33

Fdtn

34

Fdtn

Anesthesia Business Group medical records
02378 - 02379
James Bates, MD medical records
02380 - 02393.
Idaho Sports Medicine medical records
02192 - 02237
Idaho Sports Medicine Physical Therapy Records
02664 - 02674
Intermountain Medical Imaging medical records
02413 -02418
WITHDRAWN

-

35
36

Fdtn

None

Neuroscience Associates medical records
02141 -02191, 02641-02650 & 02742 - 02744

! Date offered

Dr. Little
Video Depo
Exh22
Dr. Little
Video Depo
Exh 19

Dr. Price
Video Depo
Exh3

-

Dr. Little
Video Depo
Exh 10

002047

! Exh. No. I Admitted I Stipulated I Objections
37

Fdtn

38

Fdtn

39

Fdtn

40

Fdtn

41

Fdtn

42

Fdtn

None

403

44

Fdtn

45

Fdtn

46

Fdtn
Rel.

47

Fdtn

48

Fdtn

49

Fdtn

50

Fdtn

51

Fdtn

-

52

Fdtn

53

Fdtn
Rel.
Fdtn

54
55

Fdtn

56

Fdtn

I Date offered

Return to work form from Dr. Little
02616

Dr. Little
Video Depo
Exh 12

Other Prescriptions from Neuroscience Associates Dr. Little
dated 03/28/12
Video Depo
02617 - 02619
Exh 11

..

43

I Description

Primary Health medical records
02238 - 02239
St. Alphonsus medical records
02240-02374 & 02587 - 02607
The Shoulder Clinic medical records
02375-02377, 02651 - 02661 & 02745
The Shoulder Clinic -pamphlet
02609 - 02610
Images from May 22, 2012 shoulder surgery &
Operative Report from Treasure Valley Hospital
02611 - 02612
'
Anesthesia Associates of Boise medical records
02608
St. Luke's RMC medical records
02419- 02586
A Caring Hand Home Heal th
02620 - 02631
Treasure Valley Hospital Medical Records
02675 - 02701
Biomet Medical Records
02716-02717
Physical Therapy Request from Shoulder Clinic
02662
Progress Note from Physical Therapy of Idaho dated
8/31/12
02663
Physical Therapy of Idaho Medical Records
02702-02713, 02718 -02724 & 02746 - 02749
Group One - Real Estate Salesperson Independent
Contractor Agreement
03500 - 03509
Group One - 2099 Agent Income Ledger
03510- 03511.
Group One- 03-21-12 Letter from KaLinn Dishion
03512
2003 Tax Returns
03792 - 03803 .
2004 Tax Returns
03804 - 03814

-

002048

-

I lM1. No. ! Admitted ! Stipulated
57

Fdtn

58

Fdtn

59

Fdtn

60

Fdtn

61

Fdtn

62

Fdtn

63

Fdtn

64

Fdtn

65

Fdtn

J

Objections

J

Description

J

2005 Federal Tax Return
03513 - 03522
2006 Federal Tax Return
03523 - 03530
2007 Federal Tax Return
03531 - 03539
2008 Federal Tax Return
03540 - 03564
2008 Idaho State Tax Return
03565 - 03568
2009 Federal Tax Return
03569 - 03610.
2009 Idaho State Tax Return
03611 - 03615
2010 Federal Tax Return
03616 - 03631
2010 Idaho State Tax Return
03632 - 0364 l
2011 Taxes
03692 - 03757
2011 Purse Sales from Green Chutes
03758
2012 Earnings to date through 08/31/12
03765
03-24-12 letter from Greg Wolf
03647
2004 - 2011 Real Estate Production
03648 - 03649
2011 Production
03650 - 03651
2010 Production
03652
2009 Production
03653 - 03654
2008 Production
03655 - 03657
2007 Production
03658 - 03661
2006 Production
03662 - 03663
2005 Production
03664 - 03666
2004 Production
03667 - 03670
Letter from Lorena Waters at BCBG
03671

Date offered

"

66

Fdtn

67

Fdtn

68

Fdtn

69

Fdtn

70

Fdtn
Rel.
Fdtn
Rel
Fdtn
Rel
Fdtn
Rel
Fdtn
Rel
Fdtn
Rel
Fdtn
Rel
Fdtn
Rel
Fdtn
Rel

71
72
73
74
75
76
77
78

79

Fdtn

.
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I Exh. No. I Adp1itted I Stipulated I Objections
80

Fdtn

81

Fdtn

82

Fdtn

83

Fdtn

84

Fdtn

85

Fdtn
Rel

86

Fdtn

87

,.

Fdtn
Rel
Fdtn
Rel
Fdtn
Rel
Fdtn
Rel.

88

89
90
91

Fdtn

92

403

93

403

94

Fdtn

95

Fdtn

96

Fdtn

97

98

Hearsay

-

Fdtn

I Description

I Date offered

Employment records from BCBG
03672 - 03686
Certified License History from Idaho Real Estate
Commission
03687 - 03688
Letter from Marc Lebowitz for Ada County
Association of Realtors
03689
Letter from Kristen Van Engelen
03690 - 03691
Certificates from CLE classes for Real Estate License
03761 - 03764
Ada County Sold Market Analysis data
03766 - 03777
Client surveys from Group One for Peggy Cedillo
03778 - 03791
2009 Monthly Ada County Sold Market Analysis data
03815 - 03826
2010 Monthly Ada County Sold Market Analysis"data
03827 - 03838
2011 Monthly Ada County Sold Market Analysis data
03839 - 03850
03/07/12 Letter from Jennifer Flowers at A Caring
Hand Home Health
04006
Photo of Peggy Cedillo 2003 or 2004
04011
Photos of Peggy Cedillo taken after February 15, 2012
surgery
04012 - 04014
Photos of Peggy Cedillo taken after May 2012
Shoulder Surgery
04022 - 04026
Repair Order Invoice from C~rl's Cycle Sales, Inc
04027 - 04028
Photos of Peggy Cedillo
04029 - 04030
Curriculum Vitae and Expert Fees for Dr. Price
Dr. Price
Video Depo
05000 - 05002
Exh 1
Dr. Price
Opinion Letter from Dr. Price
Video Depo
05003 - 05008
Exh 2 & Dr.
Little Video
Depo Exh 26
Curriculum Vitae and Case List for Fred Rice
05009 - 05023
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! Exh. No. ! Admitted ! Stipulated ! Objections
99

Hearsay

100

Fdtn

101

Fdtn

102

Rel.
Fdtn

103

104

Hearsay

105

Fdtn

106

Fdtn

None

,

! Description
Expert Report of Fred Rice
05024 - 05030.
Photos of Moto~cycle referred to in Fred Rice report
05129- 05171"
Drawings, Google satellite images, notes from Fred
Rice
05095 - 05107
Invoice for Expert fee for Fred Rice
05108
Curriculum Vitae for Dr. Goodwin
05031 - 05033
Opinion letter from Dr. Goodwin
05034 - 05035
Treating Shoulder Instability booklet
05036 - 05051
Curriculum Vitae of Dr. Little
05072 - 05074

107

Hearsay

Opinion Letter from Dr. Little dated July
05075 - 05076

107a

Hearsay
?
None

Letter from Dr. Little dated January 23, 2012

108

Fdtn

109

Fdtn

110

Fdtn

111
112
113
114
115
116
117

Hearsay
Fdtn

Hearsay

Fee sheet for Dr. Little
05109

I Date offered

Dr. Little
Video Depo
Exh6
Dr. Little
Video Depo
Exh9

Dr. Little
Video Depo
Exh 7

Letter from Dr. Little to Peggy Cedillo dated May 19,
2011
05116
Curriculum Vitae, Fee Sheet, and Prior Testimony For
Nancy Collins, MD
05060 -05071
Amended Expert Report of Nancy J. Collins, Ph.D
05086 - 05094
Curriculum Vitae, Expert Fee and Prior Testimony for
Dennis Reinstein for Hooper Cornell
05053 - 05057
Expert Report of Dennis Reinstein, CPA
051 72 - 05200
Farmers Objections and Responses to Peggy Cedilla's
1st Request for Production of Documents to Farmers
Farmers Objections and Responses to Peggy Cedilla's
2 nd Request for Production of Documents to Farmers
Farme·rs Objections and Responses to Peggy Cedillo's
1st Requests for Admission to Farmers
Farmers Objections and Responses to Peggy Cedilla's
2 nd Requests for Admission to Farmers
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I Exh. No. I Admitted I Stipulated I Objections
118
118a

119
120
121
122
123
124
125
126
127
128
129
130
131
132
133
134

Reserve
Obj.
Reserve
Obj.
Reserve
Obj.
Reserve
Obj.
Reserve
Obj.
Reserve
Obj.
Reserve
Obj.
Reserve
Obi.
Reserve
Obj.
Reserve
Obj.

I l)a le offered

I Description
Farmers Objections and Responses to Peggy Cedilla's
1st Set of Interrogatories to Farmers
Farmers First Supplemental Objections and Answers
to Cedilla's First Set oflnterrogatories to Farmers
Insurance Company of Idaho concerning the Amount
Justly Due.
Peggy Cedilla's Responses to Farmer's 1st Set of
Interrogatories and Request for Production of
Documents
Peggy Cedilla's First Supplemental Responses to
Farmers Insurance Company of Idaho's First Set of
Interrogatories and Requests for Production
Peggy Cedilla's Second Supplemental Responses to
Farmers Insurance Company ofldaho's First set of
Interrogatories and Requests for Production
Peggy Cedilla's Third Supplemental Response to
Farmers Insurance company ofldaho's First Set of
Interrogatories and Requests for Production
Peggf Cedilla's Fourth Supplemental Responses to
Farmers Insurance Company of Idaho's First Set of
Interrogatories and Requests for Production
Peggy Cedilla's Fifth Supplemental Response to
Farmers Insurance Company ofldaho's First Set of
Interrogatories and Requests for Production
Deposition of Peggy B. Cedillo Steele
September 25, 2012
Deposition of Jon M. Steele
September 26, 2012
Deposition of Thomas E. Goodwin, M.D.
October 5, 2012
Deposition of David Price, D.C.
October 16, 2012
Deposition of Dr. Kenneth Little taken October 17,
2012
Deposition of Nancy Jean Collins, Ph.D, CRC
October 18, 2012
Deposition of Dr. Goodwin taken November 16, 2012
Deposition of Dr. Little taken on October 24, 2012
Deposition of Dr. Price taken on October 23, 2012
Deposition of Dennis R. Reinstein, CPA
October 31, 2012
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LAWRENCE G. WASDEN
Attorney GenernJ
RICHARD B. BURLEIGH, ISB No. 4032

Deputy Attorney General
State of Idaho
Department of Insurance
700 W. State Street, 3rd Floor
P.O. Box 83720
Boise, Idaho 83720-0043
Telephone: (208) 334-4219
Facsimile: (208) 334-4298
richard.bur1eigh@doi.id aho. gov

Attorneys.for the Department ofh1surance

•l

BEFORE THE DIRECTOR OJ? THE DEPARTMJtNT OF INSURANCE
STATE OF IDAHO
1n the Matter of:

Docket No. '18-3064-15

FAR.JvfERS INSURANCE COMPANY

ORDER ADOPTING REPORT
OF EXAMINATION AS OF
DEC.EMBER 31, 2013

OF IDAHO
Cc1tificatc of Authority No. 901
NAIC No. 21601

The State of ldaho, Depai·tment of Insurance (Department), having conducted an

examination of the affairs, transactions, accounts, records, and assets of Farmers Insurance
Company of Idaho (farmers), pursuant to Idaho Code§ 41-219(1), hereby alleges the following
facts that constitute a basis for issuance of an order, pursuant to Idaho C~de § 41-227(5)(a),
adopting the Report of Examination of Farmers Insurance Company of Idaho as of December 31,
2013 (Report), as filed.

ORDER ADOPTTNG REPORT OF ~:XAMINATION AS_OF DECEMBER 31, 2013 ·- Page I
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FINDJNGS OF FACT

1.

Farmers is an Idaho-domiciled insurance company licensed to transact properly

insurance; casualty insurance, including workers' compensation; disability insurance, excluding
managed care; marine and transportation insurance; and surety insurance in ldaho under
Certificate of Authority No. 90 I.
2.

The Department completed an examination of Farmers pursuant fo Idaho Code

§ 41-21.9(1) on or about June 9, 2015. The Department's findjngs are set :forth in the Rep01i.
3.

Pursuant to Idaho Code § 41-227(4), a copy of the Report, verified under outJ1 by

the Department's exainfoer-in-charge,
was filed with the Department
on June 9, 2015, .and a
».
'
~

copy of such verified Report was transmitted to Farmers on the same date. A copy of the verifi~d
Report is attached hereto as Exhibit A.
4.

On or about June 19, 2015, the Department re<.:civcd a Waiver from Farmers

signed by Joseph Hammond, Director, P & C Accounting. By execution of such Waiver, a copy
of which is attached hereto as Exhibit B, Farmers consented to the immediate entry of a final
order by the Director of the Department (Director) adopting the Report without any
modifications; waived its r.ight to make a written submission or rebuttal to the Report; and
waived its right to request a hearing and ·to seek reconsideration or appeal from the Dir~~tor's

final order.
5.

No written submissions or rebuttals ,vilh .respect to any maltcrs contained in the

Report were received by the Department fr01h Farmers.
CONCLUSIONS OF LAW

6.

Idaho Code § 4 l-227(5)(a) provides that "[w]jtb.in thirty (30) days of the end of

the period allowed for the receipt of written submissions or rebultali::, the director shall fully

002055
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consider and rev.iew the report, together with any written submissions or rebuttals and relevant
portions of the examiner's work papers" and shall enter an order adopting the report of
examination as filed or with modifications or corrections.
7.

Having fully considered the Report, the Director concludes that Farmers meets the

minimum capital and surplus requirements set forth in Idaho Code§ 41-313(1).
ORDER

NOW, THEREFORE, based on the foregoing, IT IS HEREBY ORDERED that the
Report of Examination of Farmers Insurance Company of Idaho as of December 31, 2013, is
hereby ADOPTED as filed, pursuant to Idaho Code§. 41-227(5)(a) .
• ,f

IT IS FURTHER ORDERED, pursuant to Idaho Code § 41-227(8), that the adopted
Report is a public record and shall not be subject to the exemptions from disclosure provided in
chapter 3, title 9, Idaho ~ode.
IT IS FURTHER ORDERED, pursuant to Idaho Code § 41-227(6)(a), that, within thirty
(30) days of the issuance of the adopted Report, Farmers shall file with the Department's Deputy
Chief Examiner affidavits executed by each of its directors stating under oath that they have
received a copy of the adopted Rep01t and related orders.
ITIS SO ORDERED.

DATED this 2.-~ day of June, 2015.
STATE OF IDAHO
DEPARTMENT OF INSURANCE

--·--=-~

<,. ,,f:::---~µ

L

./?
~

DEAN L. CAMERON
Director

0RUER ADOPTING REPORT OF EXAMlNATl0N AS OF DECEMBER 31,20J3-Page3
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that, on this ?..!:)<.} day of June, 2015, I caused a true and correct
copy of the foregoing ORDER ADOPTING REPORT OF EXAMINATION AS OF
DECEMBER 31, 2013 to be served upon the following by the designated means:
Farmers Insurance Company of Idaho
2500 S. 5th Avenue
Pocatello, ID 83204-1923

Joseph Hammond
Farmers Insurance Exchange
4680 Wilshfre Boulevard
Los Angeles, CA 90010
joseph hammond@fannersinsurance.com

Georgia Siehl, CPA, CFE
Bureau Chief/ Chief Examiner
Idaho Department of Insurance
700 W. State Street, 3 rd Floor
Boise, ID 83720-0043
georgia.siehl@doi.iclaho.gov

D first c1ass mail

~ certified mail

D hand delivery
D email
D first class mail

~ certified mail

D hand delivery

~ email

D first ciass mail
D certified mail
D hand delivery

~ email

ORDER ADOPTING REPORT OF EXAMINATION AS OF DECEMBER 31, 20.13-.Page 4
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DEPARTMENT OF INSURANCE
STATE OF IDAHO

REPORT OF EXAMINATION
Of
FARMERS INSURANCE COMPANY OF IDAHO
(Property and Casualty Insure1~
(NAIC Company Code: 21601)
As of
December 31, 2013

EXHIBIT
1
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Pocatello, Idaho

Jtine 9, 2015

Mr. Thomas Donovan
Acting Director of Insurance
State oflclaho
Department of Insurance
700 West State Street
P.O. Box 83720
Boise, Idaho 83720-0043
Dear Acting Director:
Pursuant to your fostructions, in compliance with §41-219 (1), Idaho Code, and fo accordance
with the practices and procedures promulgated by the National Association of lnsurance
Commissioners (NAIC), we have conducted an examination as of December 31, 20J3, of the
financial condition and corporate affairs o.f:

Farmers Insurance Company of Idaho
2500 South Fjfth Avenue
l)ocatello, Jclaho 83204-1923
Hereinafter rc.Jerred to as the "Company'\ at its offices in Pocatello, Idaho. The following l'eport
of examination is respectfully submitted.
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SCOPE Ol1'EXAMINATION
Period Coveted
We have pei-fonned our foll scope, risk-focused coordinated examination of Farmers Insurance
Company of Idaho. The last exam was completed as of December 31, 2009. This examination
covers the period of January 1, 2010 through December 31, 2013.

T.his examination was a coordinated examination, in. which CaHfomia was the lead state with
paiticipation from examiners from tbe states of 111inofa and ·washington, and was conducted
concurrenlly with the examinations of the following insurance companies:
Group/Com pimy
FARMERS JNSURANCE,GROlJr

))omicHecI

CoCodc

Stnte

-

F'armers Insurance Co. of Arizoirn
Farmers Insurance Exchange
Truck Insurance Exchange
Fire lnsumnce Exchange
Civic Properly & Casualty Co.
Neighborhood Spirit .Property & Casualty Co.
Exact Property & Casually Co.
Mid-Centu1y insurance Company
Farmers Insurance Co. offdabo
Farmers New Century Insurance Company
Illinois Farmers Insurance Co.
Fnrmers Insurance Co . .Inc.
Fnrmers Insurance of Columbus, Inc.
Fa1111ers Insurance Co. of Oregon
Tcxns Farmers lnsurnncc Co.
Farmers Texns County Muhml Insurance Company
·Mid Centmy Insurance Company of Texas
Fn1111ers Insurance Co. of Washington

-

NAIC

-

24392

·-

-

28673
21644

25089
33120

12774
11034

..

4

AZ

CA
CA

CA
CA
CA
CA

CA
JD
IL
IL

KS
OH

OR
TX

TX
TX
WA

Domiciled
NAIC
CoCodc State

Group/Conmany
COAST NATlON.ALmIHSTOL WEST GROUP

Coast National Insurance Compnny
Security National Insurnnce Company
l3l'istol West Preferred Insmancc Company
Bl'istol West Casually Insuruncc Company
Bristol Wost Insurance Company

21598
21652
21709
21660
10315
10317
10318
21687
21601
10806
21679
21628
36889
21636
21695

19658

CA
FL
Mf
011

OH
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Grour>/Company
FOREMOST GROUJ>

---·-·-·

NAlC
CoCoiJe

---····-·--·-

Domiciled

State·

--·---·-···----------

:Foremost Insurance Company Grand Rapids, Michigan
Foremost Property and Casualty fnsurance Company
Foremost Signature Insurance Company
Farmers Specialty Jnsurance Company
Foremost County Mutual Insurance Company
Foremost Lloyds of Texas

Group/Company

lJ.185
11800

lvil
Ml

41513

Ml

43699
29254
41688

MI
'lX

NAIC

Domidlcll

CoCollc

State

36404
.,

CA

TX

21ST CENTURY INSURANC:E GROUP

21st Century Casualty Company
21st Century Insurance Company

12963
43761
23795
442 115
10805

CA

21st Century Superior Insurance Company
21st Century }laciftc Insurance Company
21st Century Assurauce Company
American Pacific Insurance Company, Inc.
Farmers rnsuraucc Hawaii, lnc.
21st Century Advantage insurance Company
21st Centmy Auto lnsurauce Company of New Jersey
21st Century Pi1111ac!e Jusurauce Company
2 'J st Century National fosurance Company
21st Centu1y No1~h America Insurance Company
21st Centmy Centennial Insurance Company
21st Century Indemnity fosurance Company
21st Centmy Prefemid Insurance Company
21st Century Premier Insurance Company
2 'I st Centu1y Security Insurance Company
21st Century Insurance Company of the S011thwest

20796
23833
10245

NAIC
CoCode

Domiciled

Group/Company

10873

CA

CA

co
DH

28487

Hl
HI

252:12
10184
10710

NJ
NJ

36587

32220
34789
43974

22225

Iv!N

NY
NY
PA
PA
PA
PA
PA
TX

Stntc

z,1.m.rcu ono11P
Farmers Rci.Jlsurancc Company

All of the above companies, with the exception of Farmers Reinsurance Company, which is part
of the Zurich Group~ are part of the Farmers Group of companies.
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Examfrwtion Procedures Employed
Our examination was conducted in accordance ,:vHh the Natio11a·1 Association of Insurance
Commissioners (NAIC) Financial Condition Examiners Handbook to determine compliance
with accounting practices and procedures in conformity with the applicable laws of the State of
Idaho, and insurance rnles promulgflted by the Idaho Department of Insurance (Department).
The Handbook l'equircs 'that we plan. and perform the examination to evaluate the financial
condition nnd identify prospecL.ivc risks o.f the Com1nmy by obtaining information about the
Company including corporate governance, identHying and assessing inherent risks within the
Company and evaluating system conb·ols and procedures used to mitigate those r1sks. The
examination also includes assessing the _principles used and significant estimates made by
management, as well as evaluating the overall financial statement presentation, management's
compliance with NAIC Accounting Practices and Procedures Manual (SSAPs and Amrnal
Statement instructions when applicable to domestic state regulations).

The Company retained the services of : a, cmti.ficd public accounting firm,
PriccwalerhouseCoopers LLP, Los A11getes, Californi'£, to audit its financial records for the years
under examination. The fom 1.1llowecl the examiners access to requested work papers prepared in
connection with its audits. The external audit work was relied upon where deemed appropriate.
All accounts and activities of the Company were considered in accordance with the Jisk-focused
examination process. This may inck1dc assessing significant estimates made by management and
evaluating management's compliance with Statutory Accounting Principles. The exam111ation
does not attest to the fair presentation of the financial statements include herein. If, during the
course of the cxR111ination an adjustment is jcfentified, the impact of such adjustment will be
documented separately follov.dng the Company's :financial statements.
The examination determined the risks associated with klentified key fonctional activilies of the
Company's operations and considered mitigating factqJs. Interviews were held with the senior
mmrngement of the Company to gain an understanding of the entity's operating profile and
control environment.
The examinatio11 rcJiecl on the findings of the actuarial firm contracted by the California
Department of Insurance, American Actuarial Consulting Group LLC, to review the actuadal
items. The examination also relied on Urn findings of Ernst & Young, LLC, contracted by lhe
California Department of Insurance to l)erform a review of Farmers Insurance Group's
infonnalion technology governance, Iogicul access, physical security, change management, and
disaster recovery/business continuity plan.
This examination report includes findi~1gs of fact, as mentioned .in §4 l-227 (2), Idaho Code and
gen.em] information about the insurer and its financial condition. There may be other items
identified during the examination that, due to their 11ature are not inc]uclccl within the
examination report but separately communicated to olhe.r regulators and/or lhe Company.
A Jetter of representation certifying that manage1pcnt disclosed all significant matters and
records was obtained from management and includccl in the cxaminaUon working papers.
6
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Status ofPrior Examination Findings
Our examination included a review to determine the current status of the exception condition
commented upon in our preceding Report of Examination. dated December 31, 2009, which
covered the period from January 1, 2007 to December 31, 2009. We determined that the
Company had satisfactorily addressed '111e exception conclitiop.

SUMMARY OF SIGNil?ICANT :FINDINGS

Our examination did not disclose .f.lny matedal adverse :findings QJ any adjustments that impacted _
lhe Company's rep01tecl capital and surplus.
_..,

'":,

SUBSEQUENT EVENTS
We nolcd no significant subsequent events as of the date of this report.

COMPANY HISTORY
General
The Company was orgaifrz.ed and i..nco1poratecl as a slock casllalty insurance company on

October 29, J 969 under I.he laws of tbe State of Idaho. The Company commenced operations on
December 31, 1969, conducting nrnlti-Iinc insurance business in Idaho.
The Co.mpany was licensed to write busi11ess in the State of Idaho. The classes of insurnnce
authorized to be written were disability, property, nrndnc & transportation, and casually.
Effective January 1, 2004, the Company was authorized to write Workers• Compensation
business. The Company has accredited reinsurcr stall!s in the States of Oregon and Cnlifo.mia.

Effective Januar J 1999, tbe Com ,an, became a 0.75 ,crcent m-ticipanl in an l11tcrconua11 1
cmsurance Poolin A 1 ree ncnt w'th foUl'leen olher affiliated mem ers o · F{1rmers nsunincc
,roup. The intercm an reinsurnnce a ecment and the reinsurance ,ool are
• eta1l tmcler ·the captio.o, REINSURANCE ...
Dividendr cmd Capital Contributions
As of the examfoa.tion date. lhe Company Jrnd 15,040 authorized shares of common stock issued
and outstanding with a par vah1c of $100 _per share for a total capital of $1,504,000. The
Co.mpany's paid in and contributed SL11'plus at December 31, 2013 was $34,666,448.
7
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The following exhibit reflects the activity in the capital structure of the Company since the
previous examination through December 31, 20 J3:
·-··-··--· · - --··· ···-··· ---- -~ ···--·Gross_PaidJn &
:rota! Capitt
Paid In and
Shares Issq~~! ComI)1on Capital Contributed
Contributed
Year
LCRedeemed) Stock
Su;rnlus
33,162,448
2010
$1,504,000
._..-1:h.~6614'!?.
.. ···-·. 15,040
.t
1,-504,000
33,162,448
2011
.I
5,040
_
.._. 34, 666,448
~-·-_ _1~}040
33)62,448
34, 666,448
2012
$1,504,000
·--·34,
.
__
.J.1504,000
33,162,448
_666J48
2013
..
___
Ji,040
··-·---...

~-··

-

.Mergers and Acquisitions
There were no mergers and acquisitions during the cxaminalion period.
Surplus Debentures
The Company cl.id not issue or own any sbrp.lus· debentures during tbe~exmninalion
period .
.....

CORPORATE RECORDS
The meetings of the l3oard of Directors and shareholders were conducted
annual basis, respectively, for all the yeru-s under examination.

011

a quarterly and an

Investment trnnsRctions were approved by the Board of Directors or the Executive Committee, as
required by §41-704, Idaho Code.
The December 31, 2009 Reporl of Examination and the June 24, 201 I Order Adopting the
Report of Examinatim1 in accordance with §41-227, Idaho Code was presented to the Board of
Directors on August 26, 2011.

MANAGE.MENT AND CORPORATE GOVl~RNANCE
111e bylaws of the Company indicated the number qf Dircetorn shall be seven (7) in number.
The following persons served as Directors oftht~ Company as ofDecember 31, 2013:
Name and Business Address

Pdncipal Occupation

Kil-k Anth.ony Beatty
Pocat~llo, .ldnho

Assif!tru1t. Secretary, Farmers Insurance.. Company
of Idaho

Ke:nncth Wayne l3c11Uey
Lo.s Angeles, Califo111ia

Vice President, Conimunity Affairs
Nest.le USA, Inc.
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Robert Douglas Boyd
Pocatello, Idaho

Sales Manager, Farmers Insurance Company of
Idaho

Misty L. Kuckclman
Pocatello, Idaho

President, Fal'mcrs Jnsurance Company ofldaho

Ronald Gregory Myhan
Los Angeles, California

Farmers Insn.rance Exchange, Chief Financial
Officer & Treasnrer

Thomas George Powell
Pocatello, Idaho

Assistant Treasurer, Farmers Insurance Company
ofldabo

Domdd Eugene R.odrigc;,;
Long Beach, CaUfornin

Boys and Girls Club Executive

Subsequent lo the cxatl1i11ation date, Misty KuckcJmnn was no longer sc1·vi11g as President and
Director; effective September 16, 2014, Jess Domingo Lele and Larry Mitchell Pratt were
elected Director and ]'resident, respectively.
The Company's bylaws provide for principal officers to consist of a President, who shall also be
a member of the Board of Directors, one or more Vice Presidents, a Treasurer, and a Secxctary
and such assistant treasurers an.cl assistant secretaries OJ' other officers as may be elected by the
Board of Directors. The following persons served as officers of the Company as of December
3J,2013:
Misty Lynn Kuckelman

President

Doren Eugene Hohl

Secretary

Ronald Gregory Myhan

Vice President, Treasurer

Keith G. Daley

Vice President

Victoria L. McCarthy

James L. Nutting

Vice President
Vice President &
Treasurer
Vice President & Actlnuy

Karyn L. Williams

Vice President

Kirk A Beatty

Assistant Secretary

Margaret S. Giles

Assistant Secretary

Adam G. Morris

Assistant Secretary

.T. Nichole Pryor

Assistant Secretary

James DcNicholas

Assistant Treasurer

Anthony J. Morris

Assistant 'freasurcr

Ronald G. Myhan
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Thomas G. Powell

Assistant Treasurer

Audit Committee

In 2009, the Boards of Governors of the Fanners Exchanges created an Exchange Audit
Committee to serve as the independent audit committee of the Exchanges, the insureJ
subsidiaries of the Exchanges, and othe1· related insurers. 'I11e .following eight individuals serve
on the Fanners Exchange Audit Committee as of December 31, 2013:
Nfill}~

Guy Hanson, Chair
Thomas Brown
'
Frederick Kruse

.

Exchange
Trnck Insmance .Exchange

Truck Insurance Exchange
Farmers Insurance Exchange
Fire Insurance Exchange

Farmers Insurance Exchange
Truck Insurance Exchange
Gerald McEJroy

Fire Jnsurance Exchange
Truck Insurance Exchange

Donnell Reid

Farmers Insurance Exchange
Fire Tnsmance Exchange

Stanley Smith

Farmers Insurance Exchange
Fire Insurance Exchange

Joel Wallace

Truck Insurance Exchange

The Company is owned by Farmers Insurance Exchange (80%) (Exchange), Fire Insurance
Exchange (§.70%), and Truck Insurance Exchange (13.30%).
The Exchange, a rec.i_procal insurer organized under California Insurance Code (CIC) Section
13 00 et. seq. i_s cont.rolled by its atlorney-in-foct, Farmers Group, Inc. (FGI), dba Farmers
Underwriters .Association. FGl is a U.S. subsidiary of Zurich Financial Services (ZFS), a Swiss
holding company.
1n 2008, the intennediate-leveJ holding structure was re-organized, with FGI owned 87.9% by
Zurich Insurance Company Ltd. (ZIC), 10.375% by Zurich Group Holdings (ZGH): and. 1.725%
by three Partnerships (Zurich RegCaPs U, V, VI) each having ZIC as tbe General Partner and
ZGH as the Limilecl Partner. In 2009, a.not.her restmcturing occurred, which resu1tcd .in FGI
becoming directly owned 87.9% by ZIC, '10.375% by ZFS, and 1.725% by the three Partnerships
(Zurich RegCaPs II, V, VJ).
10
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·with tjle approval of the California Depmiment of Insurance (CDI) in December 2013, a l1J1iqne
.National Association ofJnsmancc Commissioners' (NAfC) Group Code has been assigned to the
Farmers Group of compm1ies (previously part of the Zurich NAIC Group Code 0212 and now
included in the Farmers Group Code 006.9). As such, ZIC is no longer named as the uWmatc
controlling pa1'ly. However, disclosure continues to be prov.ided in the Holding Company
Arumal Registration Statements regarding the relationship with ZIC and transactions involving
entities with the ZIC NAIC Group Code 0212. ZFS is cmTenlly named as the ultimate
controlling party.
The Farmers Exchanges acquired the foremost Insurance Group (Foremost Gi-oup),
headquartered in Grand Rapids, Michigan, in :2000. The Foremost Group of companies are now
fodircctly owned by the Farmers Exehangcs (with the Exchange having the major.Hy ownership)
and are now part of fhe Farmers Insurance Group.
'

l

. :. r

In 2007, the Fa1mcrs Excha11gcs and Micl-Ceutmy Tpsurance Company acquired Bristol West '· ·-~:
Holdings, Inc. (Bristol West Group). As an:sult, the Bristol West Group of companies are now ·indirectly owned by the Farmers Exchanges and 'Mid-Century Insurance Company (w:ith the
Farmers Exchanges currently having the majority ownership) and are now part of the Farmers
Insurance Group.
In 2009, the farmers Exchanges acquired the 2!5 1 Century Group (21 st Century Group) and its
wholly-owned subsidiaries, thus mnkiug the 21 st Century Group of companies n part of the
Farmers Immnmce Grnup. The Exchange cmrcntly has the majority ownership.

The following abridged organizational charts show the relationships of the attorney-in-fact, fGl
to its ultimate parent ZFS, and of the Farmers Exchanges to their affiliates as ()f December 31,
2013:
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CHART II: EXCHANGES/FARMERS ENTITIES ORGANIZATION
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CHART Ill: EXCHANGES/FOREMOST ORGANIZATION
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CHART JV: EXCHANGES/BRISTOL WEST ORGANIZATION
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CHART V: EXCI-IANGES/215r CENTURY ORGANIZATION
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Attomey-In-Fae;t Arrangements
Farmers Group, Jue. (.FGI), as the attorney-in-fact, provides operating services (including
staffing and occu1Jancy), except claims adjustment services, to the Exchange, These services
were provided to the Exchange pursuant to the s11b.scription agreements entered into between the
Exchange and each of its individual policyholders. There js no specific management services
agreement required between the Exclmnge and FGI for these services provided. California
Insurance Code (CIC) Sections 1215.4 and 1215.5 provide for au exemption from reporth1g for
an inter-insurance exchange utilizing the subscri_ption agreements ·providing that the forrn of the
agreement was in place prior to 1943 and it was not amended in any way to modify payments,
fees, or waivers of fees or otherwise substantially amended after 1943. The Exchange is
responsible for the payment of claims (adjustment fllnction), payment of commissions, and the
payment of premium and jncomc Laxes.
For 2010, 2011, 20:12, and 2013, tho pooled shar~ of lhe subscription fees paid by the Exchange
and its subsidiaries a11cl affiliates t~rFGI for its services was as follows:
Subscription Feos Pnld lo Funners Group, Inc. (for Exchango Issued Pollclos)

Co~pony
;

m~

2013

Farmors lnsumnco Exchange
Truck lnnuranco Exchongo
Fire lnsumnce Exchange
Mid-Conlury Insurance Company
CJ,,ic Prope1ty and Casualty Compnny
exact Property end Cnsuolly Company
Noighboshood Spiril Propo1ly and Casually Company
Sublolnls
All Olher Allillnlas
Tolals-Pald

'

$1,376,520,640
206,146,982
199,497,070
425,59:i, 769
20,500,61"1
26,690,811
26,599,611

$2,287,568,511
372,394,547

-

W.!!

2011

S1,21li, 144,121

$1,306,810, 1173

181,978,105
170,107,844
375,696,733
23,~01,040
23;181,016
23.481,046

195,877,313

$1, 170,817,073
175,3:19,765
160,603,634
361,991,752
22,624,484
:!?.,624,404
22,624,484

109,365,141
403,970,966
25,248,606
25,240,886

25,248,606

:
$2,010,369,941 . :

328,734,641

:
$2,348,104,S0'l
.
_ -- ......
•
= - - ~ r..-i-1::u:::a
~ $2,659,961,058

;

$1,045,705,668
569,036.148

$2. 171,386,953
353,481,598

-

$2,52-t,868,549.

~~~

.....

$2,534,743,814
-,_ix=_.

Inter-company Service Agreements
Effective Marcb 1, 2010, the Exchange jg also a pnrt.y to various services agreements, with 16
non-California-domiciled affiliates as follows: Farmers Insurance Company, Jnc., Farmers
Insurance Company of Adzona, llJinois Farmers Insurance Company, Fann_crs New Ccntlll"y
Insurance Company; farmers Insurance Company of Idaho, farmers Insurance CompilllY of
Oregon; Panners Insurance Company of Washington, Farmers In~1mmce Company of Columb11s
Inc., Farmers Texas County Mutual Insurance Company, Mid-Century Insurance Company of
Texas, Texas Farmers lnsurnn<.:e Company, Foremost Insurance Company of Grand Rapids,
Mic]rigan, Bristol West Insurance Company, Brist·ol West Pl'eferred 11ls1.1rance Company, Bristol
\Vest Casualty Insurance Company, Security National lnsmance Company. Also, the following
Californfa-doinicilccl affiliates arc JJarty to scrvi.ce agreements: Exact Property and Casually
Company, Civic Properly and Cast1alty Company, and Neighborhood Spirit Properly and
Casualty Company. The Exchange provides muuagement seivfocs and claims adjusting services
under these agreements.

17
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The management fees for these services are calculated by book of business based on direct and
assumed earned premiums. Pooling is then applied to obtain each company's pooled share of the
underw1jting fees, which are based on the appropriate expc1rne classifications according to the
cost incuncd by FGI, the attorney-ill-fact providing management services to. the Exchange.
Investment Management Agreements
.Farmers Group, Inc. (FGI), acting on behalf of the Exchange, Fire Insurance Exchange (Fire),
Truck Insurance Exchange (Truck) and the subsidfaries of these three Exchanges, entered into an
Investment Management Agreement dalccl July I, 1998 with its affiliate, Scudder Kemper
Tnveslments Inc. (Scudder). In 2002, Scudder was acquired and replaced by Deutsche Asset
Management (DeAM), a division of Deutsc]1e Bank, AG. DeAM, a non-affiliate, managed the
fixed income and equity asset pmtfolios of the Ex.change, Fire, Truck and the subsidiaries. The
terms of tile agreement have otherwise not been altered.
FGI was also a party to the Service Level Agreement dated No~cmbcr 4, ·1998 with Scudder,
which was replaced in 2002 by DeAM. DeAM, a non-affiliate, provided accounth1g and
repo1ting services in co.rmection with the Exchange, Fire, Trnck and the stock subsidiaries'
investment portfolios, including Securities Valuation Office reporting. DeAM was given the
authority to vote the proxies of lhc common stock. The tenns of lhe agreement were left
1111clrnnged except for the replacement of parties.
Tax Sharing Agreement
The Exchangc's federal income tax rctnrn was consolidated with various insurance and noninsurance affiliates and subsidiar.ies. An amended Tax Shming_ Agreement was executed on
August 14, 2012, with an effective date of July 1, 2009, to include the acquired eighteen .2l5t
Century Personal Auto Group companies.
The latest tax sharing agreement, effective September 1, 2013, amends and supersedes the
August 14, 20.12 agreement. . T11C CDI approved the September 1, 2013 agreement on
February 18, 2014. Allocation
taxes is based upon separate return ca1ctLlations with intercompany fnx balances payable or receivable bejng settled in amounts et1ual to the amounts which
would be clue to or from federal taxing aulhori6es if separate returns were filed.

·or

FIDELITY BONDS AND OTHER INSURANCE
The minlmtun :fidelity coverage suggested by lhe NAIC for an insurer of the Company's size and
premium volw11c is not less than $800,000. As of December 31, 2013, the Company had
sufficient fidelity bond coverage of $20,000,000.
The Company also had addilional insmance proteclion against clirectors 1 mid officers' liability;
:fiduciary liability; property and casualty; general JiabiliLy; automobile liability; aircraft liability;
l8
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storage tank liability; umbrella and excess liability; workers' com11ensation and employers'
liability; key man life insurance; surety, and .financial instit11tion bond insurance.

PENSION, STOCK OWNlLllSHJ.P ANl) INSURANCE PLANS

:-'r

Postretircrnent Benefits
The Company and certain of the Fm111crs P&C Companies, provide certain poslretirement
benefits to retired employees. The postn:lircment medical benefits plan is a contributory de.fined
bc11efil plan for employees who were rc1irec1 or who were e'Jigible for emly reli.remenl as of
January I, 1991, and is a contribu101)' defined dollar plan for all other employees retiring after
January 1, 1991. Currently, access to a retiree medical plan i_s available to retiring employees
age 55 or older with five or more years· of service, and a subsidy toward payment of retiree
medical premiums is provided to retiring employees age 55 or older, with ten~or more years of
service. A retiree life insurance benefit is no longer offered to reti.J.ing employees; although
some retirees retain a life insurance benefit tmder legacy prov.isions.
:~-)
During 2013, the Fanners P&C Companies Post.retirement Welfare Plun was amended lo include
the following for the post-65 medical benefit (except for Hawaii) effective July 1, 2011. Under
this amendment, lhe p.lnn no longer offers an employer sponsored post~65 medical plan. For
retirees who retired before 1991, the plan provides an a1mual premium reimbursement of $2,800
(in 2013) each for retiree and covered spouse. The premium reimburse.mcnt amount increases by
5% each year thereafter. For retirees v.'110 retired betvveen January J, 199] and December 31,
2009, the amended plan provides aomrnl premium reimbursement of$ l ,500 (in 2013) each for
retiree and cove1'ec1 spouse.
·Retirement Plans
FIE and certain of the Farmers P&C Companies participate .in two non-contributory retirement
plans (the "Regular Phm 11 and the 11 Rr-Storntion Plan") sponsored by Farmers Group, Inc. (fGI).
The Regular Plan covers substantially all employees of the Farmers P&C Companies and FGI
and its subsidiaries who have reached age 21 and have rendered one year of service. Benefits are
based on years of service and lhc employee's compensation during the last :five years of
employment. The Restoration Plan provides supplemental retirement benefits for certain key
employees of the .Fauners P&C Companies and FGT and its subsidiaries. Information regarding
the Regular and RestorntioD Plans fonded status is not developed separately. FIE ha::: ll<J legal
obligation for benefits·under this plan.
for the 2012--2013 and 2011-2012 p.lan years, the minimum required co11tdbution did nol exceed
the foll funding limitation under Lhe Internal Revenue Code. As a result, as of ycar--to-dale
December 31~ 2013, the Farmers P&C Companies, FGI and its subsidiaries made Lota!
contributions Lo the Plan of $190.9M, of which $105.7.M came from the Famcrs P&C
Companies. The Company's share of the Farmers :r&c Companies' contributions was $0.8M .in
2013.
Effective Jant1ary 1, 2009, FIE a11cl certain of lhe Farmers P&C Comj)anies began participating iu
a third non-contributory retirement plan ("Cash Balance Program") also sponsored by FGI. The
19
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Cash Balance program covers new hires, effective January 1, 2009, and all employees who are
grnndfalhcrcd under the Regular Plan as of December 31, 2008. Vested employees who are
age 40 and over or who have 10 or more years of service as of December 31, 2008 arc
grandfathered in the Regular Plan. Under the Cash Balance Program, FGJ and the Farmers P&C
Companies will make regular contributions based on a percenlage of bac;e pay. The
contributions vary bnsed on age and length of service. ln addition, the Cash Balance Program
has a minimum annual return of 5.0%. Em_ployees who are vested under the Regular Plan as of
December 31, 2008, under the age of 40 and luwe fewer than IO years of service, will receive
transitional contributions to maximize the benefit under the Cash Balance Program.
1101

Sh.mt Term Incentive Program
Effective January I, 20.09, FIE and certain of the Farmers P&C Companies, participate in a new
Short: Term Insurance Program (STIP) and n 40 I (k) Savings Pfon s_ponsored by fGL These two
plans replaced foe previous farmers P&C Companies' Deferred Profit Sharing and Cash Profit
Sharing plans that were discontinued cffoclive January 1, 2009. The STll' i8 a perfo1mancc
based plan that pro,iitics employees an annual incentive pay based on the achievement of certain
Farmers P&C Companies' goals and individual employee perfonnance. The Company's share of
expense under this p.lan was $0.6M as of December 31, 2013.
40l(k) Savings Plan
E:ffcc!ivc January I, 2009, fill and certain of the Farmers 'P&C Companies, participate in. a
40.l(k) Savings Program sponsored "by FGI. Conlribulions m·c made by eligible employees up to
the yearly maximum allowable. as defined by the Internal Revenue: Service. FTE and certain
.Farmers Companies ·will match eligible employees' contributions up to 6.0% of earned base pay.
AU eligible employees are 100% ve8ted in the 40.l(k) Savings Plan. The Company's share of
expense under this plan was $0.3M as of December 31, 2013.

TERRITORY AND PLAN OF OPERATION
As of De<:ember 31, 2013, lhe Company was licensed jn Idaho and as an accredited rcinsurer in
I.he States of Oregon and California. The Company's key lines of business are property, marine
& tnmsportalion, casualty, workers' compensation, and surely business.
Insurance products arc marketed through a comprehensive netvmrk of exclusive and h1dependent
agcn!!) and direct channels. There is an agency force of more than 51,000 agents, including
13,000 exclusive agents supported by 29 stale offices, 11 service centers and 2,000 branch claim
o:ffices. There is also a new channel opportunity through AIG PAO/21st Century (web shopping
and internet pnrchasi.ng capabiLitics).
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GROWTH OF TIIJt COMP ANY
'.f11e following represents the Company's Premium Activity and its relationship to surplus over
the periotl of our examination:

2012

2013

201.Q.

20JJ.

Gross Written
Premium

$ 196,030,928

201,535,666

200,917,952

185,089,161

Policyholder Surplus

$ 68,328,527

66~620,121

65,274,016

66,196,168

308%

280%

;

Gross WriUen
Premium to
Policyholder Surplus
Ratio

-~

303%

287%

LOSS EXPERIENCE
Tbe following represents the Conipany's loss experience and its relationship to net premium
income over the period of our examination:

201?.

2011

ZOU

201..9.

Net Premium Earned

$

I 02,933,228

s

102,546,443

$

109,075,842

.$

79,938,338

Loss Incurred

$

58,677,315

$

61,721,769

$

66,.160,987

$

42,239,363

Loss Adjustment
Expenses Incurred

$

10,358,403

$

11,243,769

$

13,5_07,749

$

69,035,718

s

72,965,538

$

79,668,736

Total Loss and Loss
Adjustment Expenses

$

s

9,6ll3,700

51,923,063

Incurred

Total Loss and Loss
Adjustment Expenses
IncwTed to Net
Premium Earned (Loss
Ratio)

67%

71%

21

73%

65%
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RJ~JNSlfRANCft
Interco.mpany Reinsurance and Pooling Agreement
The Company participated in an Intercompany Reinsurance Pooling Agreement. The Exchange
is the lead insurer in this agreement under which the insurers listed below pool their Jisks and
obtain a -proportional share of profits and/or losses of the pooled business. 111c agreement
became effective on January l, 1999. Under (he agreemcnl., business is aHocatcd arnUJ1g the pool
participants as follows:
-

PooU)articipant
Percentage
Farmers Insuranc~ Ex~.bat~gc (Lead Insw·cr)
.. 51.75 ~-·--..
16.00
Mid-CenturyJnst~ Company __ ..
Trnck Insurance Exchau_ge _
....
,, 7.75
'
Fire Insurance Exchange
-- 7.50
Farmers Insurance Company of Oregon
7.00
Farmers Insurn11cc Company of Washington
2.00
1.00
Civic Property_and Casua'lty Com1~~~Y
Exact Prop~Jly and Casually Company
J.00
··_N_~_~@_q_!_~od ~J)irit Pro~rly and Cn~_nalt~_ Comp~1ny --· 1.00 ·----1.00
_Texas Farmcrs,Tnsurance Con'!P~-----------Farmers insurance of Columbus, lnc.
1.00
.
Fmmers Insurance Company, me.
0.75
-·---Illinois Farmers Insurance Company
0.75
Farmers New Ce11~ury Insurance Company
0.75
--·-0.75'"- I
~Farmers Insurance Compar~y 0Tldal~5?~-~ -~------ ·"'·---~
·Totaf ·
· -.o_Q

_____

.

-- -~um.

The last umcndmcnt to this long-standing pooling agreement was approved by the California
Department of Insurnnce (CDI) ou January 12, 1999.
Assumed
Through a co.rnbination of a.ffi~iated Fronting or Rqinsurance Indemnity Agreements and a series
of long-slancling 100% affiHalecl Reinsnrance Assumption Agreement~.,. a11 of the business
written in certain affi1iated property and casualty com1)a11ies not participating in the
i11tercom1mny pool is ceded lo the Exchange. The ceding companies not _participating in the
intercornpauy pool are as follows: Farmers Tnsurnnce Company of Arizona, Mid-Ce.ntury
Insurance Company of Texas, and Farmel's Texas County Mutual Insurance Company.

In addition, there are also a scdes of afillintecl 100% Quota Share R.cinsurnnce Agreements rnidcr
which the Exchange reinsures Bristol \Vest Casualty lnslll'ance Company, Bristol West J?reforl'ed
Insurance Company, Bristol West Insurance Company, Coast National Insurance Company and
Security National lllsurance Company.
22
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Effective January 1, 2000 and nmenclcd on December 31, 2010, the Exchange ~ntcred into a
100% Quota Share Reinsurance Agreement wiU1 its affiliate, Foremost Tnsurnncc Company,
Grand Rapids, Michigan (ForeJUost) wherein Foremost cedes to the Exchange 100% of its inforce business as of the effoctive date and I 00% of its renewal and new business after the
effective elate.
Effective June 30, 2009, the Exchange entered into a 100% Quota Share Reinsurance Agreement.
with its affiliate, 21st Cenlnry North America fosrn:ancc Company (21 CNAI). Pursuant to the
agreement, 21CNA1 cedes to the Exchange 100% of U1e pooled premiums tvith respect to its inforce, new and renewal insurance and reinsurance contracts covering business earned on or afler
the effective date and 100% of its obligations for losses incmTcd with respect to such contracts
on or after the effective date.
In addition, effective January 1, .1999, the Exchange reinsured all of the Zurich Insurance
Comp~uy's personal lines insurance busfoess. This includes policies of Maryland Casualty
Company (MCC) and b11siness ceded to MCC by its affiliates. Effective September 7, 2004, this
reinsurance assumption agreement' was amended to carve out Antique Automobile and Modified
Automobile policies ceded to tl1c Exchange, and cede such policies to Foremost.

As a result of U1c above intercompany reinsurance pooling agreement and the Jeinsurancc
asst1med agreements, the Exchange assumed 100% of the business written by all members of the
Farmers Group of companies.
Ceded
Affiliated .

The Exchange maintains certain fronting 100% quota share agreements (RAS treaties, which arc
historically long-standing l'Cinsurance agreements with affiliates initiated variously between
1950 and 1995 by which. all the properly busjness it writes is ceded prior to the inter-company
pooling to Fire Insurance Exchange (Fire). Similarly, all of its commercial business is ceded to
Trnck Insurance Exchange (Truck) under these RAS quota share_ treaties. The only exception is
tlrnt Texas Farmers Tnsmance Company cedes ifs property business directly to Fire and its
commercial business directly to Truck.
Effective .January 1, 2012, lhe Exclrnngc entered into the 2012 Automobile Physical Damage
Agreement of Rcinsurnnce (APDAR), a quota share reinsurance agreement tJrnt covcJ's
automobile physical clam.age. This agreement supersedes lhe 2009 APDAR. Under the
agreement, the Exchange, on behalf of itself and its pooling parlic.ipanls, cedes up lo $1 billion
per year of its auto physical damage premiums. Tlll'ough December 31, 2012, the subscribing
reinsnrers were Farmers R.cjnsurance Company (Farmers Re), with a 20% quota share
pmticipation, and Zurich fosurance Company (Zurich), with an 80% quota share partici1)ation.
Effective January 1, 2013, farmers Re reduced its quola share participation ·from 20% to 12.5%,
w.itl1 a 11011-affiliatecl reinsurer undertaking the 7.5% quota share participation from Fa1mers l{e.
Eftectivc .Tnnuai:y 1, 201'1, Farmers Re reduced its quota share participation from 12.5% to
?.3
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l 0.0%, willt. a 11011-nffi!ja(e rcinsurer undertaking !:he 2.5% quota share parlieipalion from
.Farmers Re. ThcCDI approved this agreement on January 31, 2014.

The Exchange, effective June 30, 2009, entered into U1e All Lines Quota Shrirc Agreement of
Rcinsurnncc, a quota s·hare reinsurance ngrccmeut that covers all lines except personal
automobile. Zurich fosurance Company (Zurich) and Farmers Re were the original subscribing
rcinsurers. Their aggregate parlidpation was originally at 37.5%, and was subsequently reduced
from 37.5% 'lo 35% effective December 31, 2009, from 35% to 25% effective June 30, 2010, and
from 25% to 12% effective December 31,· 2010. Effective December 31, 2011, the aggregnte
participation was increased from 12% to 20%. Effective December 31., 2012, the quota share
participation of farmers Re was reduced from 4% lo 2.5%, thus reducing the aggregate
participation of Zurfoh and Farmers Re from 20% to 18.5%. A non-affiUatcd reinsurcr undertook
the 1.5% quota share parlicipation from Farmers Re. An amendment, effective
December 31, 20l3, reduced the qnolu share participation. of farmers Re from 2.5% to 2.0%,
thus reducing the aggregate participation of Zurich and farmers Re :from· 18.5% to 18% ..A nonaffiliated re.insurer undertook the .-sro qtLO(a share participation from Farmers Re. The· CDI
apJJrovcd the December 31, 2013 amendment to this agreement on Janumy 31, 2014.
There arc a series of 100% Equipment Breakdown Quota Share Reinsurance Agreements
effective November 1, 2000, under whicl1 Zurich American Jnsurn.nce Company (Zurich
American) rcinsures the Exchange and certain of i1s nffilial'cs for specified industry programs.
Effective December 31, 2010, lhc 95% Rclrocession Reinsurance Agreement between the
Exch,mge and foremost through which ihe Exchange rctroceclcd lo Foremost 95% of mobile
home, manufactured homes, and recreational vehicle business wns cancelled on a cut-off basis.
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Non-amliated
Treaties ceding risks to non-affiliated rcinsurers were written with the Exchange and all of its
subsidiaries and a:ffiliates as the cedents. Tl1e following is a smmnary of the princjpal non··
affiliated ceded reinsurance treaties in-force as of December 3.1 1 2013:

-----··Rcinsurcr's
---·

·-

Compan y's
Retcntlo n

Type of Contract

Reinsurcr's Maximum
-·---· --·--·--- ,-.Nnmc
- - - - · - - ·Lhuits
·--·-·-------··-·-·--·
:Property Catastrophe
90.0% of $250 million
Lloyd's of London $250 !;;illion pet·
Named Hurricane
occurrenc c
excess of $250 million
(.16.8%)
Excess of Loss
retention per occurrence,
Various reinsurers
(73.2%)
subject to a maximum
aggregat~ recovery of
· '~ $500 million during the

term of the contract.

__

Coverage for property
located in all territories
except Florida.

· - - , - - · - -· _,. ..
--·-··-Property Catastrophe
Lloyd's of London $300 milli cm pe~-- 76.4% of$200 million
occurrem: e
excess of $300 111illion
Non Hurricane Excess (29.525%)
of Loss
retention Jlcr occuncncc,
Various reinsurers
subject to a maximum
(46.875%)

.. _.,___,.

,

aggregate recovery of
$400 million during the
term of the contract.
Property Catastrophe
Excess of Loss - 2 nd
layer

Lloyds of Londo~
(19.115%)
Various reinsurers
(73.385%)

$500 milli onper

occun·ence

92.5% of $500 millfon
excess of $500 million

retention per occurrence,
subject to a maximum
aggregate recovery of $1
billion during the term of
thL'I contract.

Coverage for properly
localed in all territories
except Florida. .

.
Property Catastrophe
Excess of Loss - 3rd
Layer

--·------

-·------91.7084% of $500 million

..
Lloyd's of London $1.0 billion per

(18.2706%)

occurrence

Various rcinsmcrs
(73.4378%)

25

in excess of $1.0 billion
per occ11.n·ence, subject to
a maximun:i,1.1:ggrcg,_at_c_ _,
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-

~-

Reinsurcr's

Type of Contract

---PpO-

--·-

Name

--·

·-

Rcinsurcr's Maximum
Limits
-· recovery- of $1 billion
during the term of the
contract.

Compauy's
Rclcution

_____ . _y ____.-_. . -,

Coverage for property
locatcd in Arkansas,
California, Kentucky,
Louisiana, Mississippi,
Missouri, Oklahoma,
Te1messee and Texas.

..

J>ropcrty Catastrophe
Excess of Loss- 41h

Lloyd's of Loudon $1.5 billion per
occurrence
(9.575%)

Layer

Various reinsu rers
(90.425%)

·-

·---···-·--

I 00% of $500 million in
excess $ 1.5 billion
retention per occurrence,
subject to a maximum
aggregate recovery of $1
billion during the term of
the contract. Maximum
aggregate recovery .in
California limited to $250
million dudng the term of
the contract.

• ,!-

Coverage for property
located .i.n Alabama,
Axkansas, California;-Kentucky, Louisiana,
Mississippi, :Missouri,
Oklahoma, Tcm1essee ru1cl
Texas.

---

Property Catastrophe

Excess of.Loss Southeast regiCJn

$80 million per
Renaissance
occurrence:Rcinsurnncc, Ltd
(6.50%)
Validus
Reinsurance, Ltd.
(6.00%)
Ll.oyd's of London
(32.11 %)
Various

re insurers
(36.35%)

80.96% of $300 milli011 in
excess of $80 million

Jetention per occunence,
sul~ject Lo a mmdm11m
aggregate recovery of
$600 mi Ilion during the
tc1:m of the conlracl.
Coverage for losses from
Florida, Georgia, North
Carolina and Scrntb
Cnroliua.

---26
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;

·-··
Reinsurcr's

Type of Contract

Name
Lloyds of London
(4.04%)
Amlin .I3crmucla
Limited
(5.00%)

r--··-

P10perty Catastrophe
Excess of Loss FJoricla

··-··

Company's
Rcfo11tiol1 ...
$80 million p er

occurrence.

··--$100 millionp er
Da.Vinci
occurrence.
Reinsurance Ltd.
(6.0%)
Renaissance
Reinsurance Ltd.
.......
..... reinsurers (9.0%)

Underlying ProJJerLy
Catastrophe Non
Hurricane Excess of
Loss

\

Reinsuret's Maximum

Limits .
9.04% of $300 million in
excess of $80 mfllion
retention per occurrence,
subject to a maximum
aggregate recovery of
$600 million during the
term o:f the contract.
- 15%. of $200 million

excess of$ J00 million
excess $300 miJlion,
subject to a maximum
aggregate recovery of
$400 million during the
term of the contract.
Coverage for property
located in all territories
except Florida.

---- ____,._
Lloyds of London
Excess of Loss- pt
(47.45%)
Layer
Various re:i.nsurers
(52.55%)
-

Property Per Risk

-----····

Property Per Risk

Excess of Loss Layer

---·

2nd

Casualty Excess of
Loss - 1st Layer

·--·

Lloyds of London
(47.75%)
Various reinsurers
(52.25%)

Lloyds of London
(42.67%)
Aspen lnsurance
UKLimitecl
(20.00%)
Endurance
Specialty Ins. Ltd.

"

$7.5 million per risk

. 100% of $12.5 mil.lion in
excess of $7.5 million per
risk, subject to $12.5
million in occurrence
limit, and $50 million
treaty aggregate for the
term of the agreement.

$20 million per risk

100% of $30 million in
excess of $20 million per
risk subject to $30 million
in occ111rnnce limit, and
$90 milliou treaty
aggregate for the term of
the agreement.

·$10 million per
occtuTence

(22.00%)

100% of $15 million in
excess of $10 millionpe.1·
occurl'encc subject to $15
mi11ion fo occt1rrence
limit, and $30 milliori.
annual maximum treaty
aggregate.

·-27
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·-·

-·---

--··--·

Type of Contract

------------

····----..-------·---.--------

Heinsurcr's

Rciusnrcr's Maximum
Limitc;

·-

Refoution
Name ~·-·--- · 1--------------------1

Various reinsnrcrs
(15.33%)

'----------Casualty Excess of
Lloyds of London
Loss -- 2 nd Layer

Company's

(40%)

-$25 nlillion per----------·------,
J00% of $25 million in
occurrence

A::;pen Insurance

UKLimitec.l

excess of $25 million per
occurrcuce subject to $25
million in occmTcnce
]imH, and $50 million

(18%)

annual rnmdmum treaty

Endurance
Specialty Ins. Ltd ..

aggregate.

..•'

(23%)
Various reinsnrers
(19%)

1-c-~-as_u_ah:;;··E-x-c-es-:s of-- -Lloyds of Lond_o_n__ ,_:ii_'·5-_·o_r_n_i,-,i_o_n_p_.e_r____.l_0_0°_¾_o_f_$_'5_0_m_i1-1i_o_n_i;;Loss - yd Layer

(32%)

occmTcnce.

occtm·ence SUQject to $~0
million in oecmTenec

Aspen Insurance

UK Limited

limit, and $100 million
mrrrnal maximum treaty
aggregate.

(22%)
Endurance
Specialty Ins. Ltd.
(25%)
Various reinsurcrs
(21%)
Workers>
Compensation Per
Person Excess of Loss

Lloyds of London
(32.5%)
Aspen .lnsurancc
UK Li 111 i Led
(40.0%)

$10 mill.ion per
uccunence.

100% of$] 0 million in
cxce~s of $.10 millio.n per
occurrence subject to a
$20 mi1lion annual

ma-ximum treaty

Various reinsurcrs
(27.5%)
General
Reinsurance
Corporntion

excess of $50 mHlion per

aggregate.

-$1 million pur
oceunencc.

100¾ $9. million in 'excess of
$1 million.

Emp[()y-;;;elll Pi-~1ctices ·-. Lloyds a"f·1,0;1dc;-· 35¾ Qt-,o-t_a_S_h_a,:z-·· ··--+-6-,5-¾-Q-uo_t_a·share L;plo$1Liability Insurnncc
( I00¾)
million.
Q11ota Sllnre
Business
Covered/Peril: Employers'
_______ ,________._______,___ - · · - - - · - - -~---__,__L_i1_1l_,i_li_..LX.~. 1\ II pcri_!~:.. _ __,
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·-·--·Type of Coutract

·---·
·-·---·
--·
Automatic Property
Fncultative Facility

Reinsurcr's
Name

---·

-··---·

Rcinsurcr's Maximum
Limit's

Compauy's
Retcution
-·---··-"·

Territory: United
Slates of America.

$50 millio11 each risk

General
Reinsurance
Corporation (50%)

Bt;siness· Covered/Peril: lnforce, new and renewal
Properly business with total
insured value greater than
$50,000,000. AJI perils.
Territory: U11itcd
States of America.

Swiss Reinsurance
America
Corporation (50%)

Cyber Liability
Insurance Quotn Share

Lloyds of London
(100%)

---

-·

0%

$25 million excess of $50
million each risk.

------1---------100% quota snare up to
$50,000.

..

Territory: United States of
America.

· - - . -------------'
As of December 31, 20 l3, reinsurance recoverables lolaled $69.2 million> or 101.2% of surplus
as regards policyholders. All of the ceded reinsurance recoverablcs were attributable to the
Intercompany Pooling agreement.

ACCOUNTS AND RECO.Ros·
The munrnl independent audits of the Compnny for the years 2010 through 2013 were performed
by PricewutcrhouseCoopers LLP, Los Angeles. Their audit reports were made avaiJablc for the
examination.
Document and information requests for the examination were generally made in writing. The
Company provMed the requested doct1mcnlation and information in a timely manner.

STATUTORY DEPOSITS
Pl'1rsuanl lo §41-316A, Idaho Code, the Company was required to maintain a deposit in an amount
equal to $1,000,000. The Company's mininmm capital requirement was $1,000,000 plus a
minim urn surplus of $1,000>000 at December 31, 2013. The examination confirmed the Company
nrninlnincd a statutory deposit with the $tr.rte of Idaho consisling of the following securHy> wilh
total prtr value of $1,000,000, which wns adequate lo cover the rcqi:drcd de_posiL
2.9
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In compliance wilh §72-301(2), fclaho Code, U1c Compnny cleposilcd $250,000 par value of TJS
Trcasul'y Noles as of December Jl, 2013, with lhe Idaho Slate Treasurer, as required by the Idaho
Industrial Conunission.
Description
lclaho Department ofTnsun.mce:
· -----·-----·---·---·
US Treasury Note~, 2.625%,
. -·Due 8/)5/2020
Idaho Industrial Commission:
--·US Treasui'y Notes, 2.250%
Due 3/31/2016
__ .... ___ Totals . ______ ·
___ .....-

-

Par Value
_____
___ ---Scatement Value
,

$1,000 000

...____._., ..l::-- -

--·

$1,001,755

Market Vah1c

_____

_

..,,_

$ l ,.Q20,3

~?-

-250,000

251,207

.. _· ___ .. _W,.S_.,QJmQ . ~...... ~~J9-@_:_

30
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PINANCIAL STATEMF,NTS
· Balance Sheet
As of December 31, 2013
ASSETS

$

Bonds

Cash $(213) cash equivalenls $0 and shmt-term investments $209,912

155,705,823

209,699

Derivatives

1,1~.!_

Total Invested-Assets

$

Investment income due and accrued

155,916,705
944,184

Uncollected premiums and agents' balances in the course of co11cction

1,909,627

De.foncd premiums; agents' balances and installments booked hut
deferred and not yet due

16,960,201

17,933

Accrued retrospective premiums
Amounts recoverable from reinsurers

1,027,020

Net clefon-cd tax asset

5,262,797

Receivables from parent, subsidiaries and af1iliates

3,328,349

*Aggregate write~ins for other-than-invested assets

13~,!74

$

Total Assets

185,802,080

*Business owned lifo insurance - caslt value: $435,174.
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Balance Sheet, continued
As of December 31, 2013
LlABU ,!Tl.ES, CAJ>JTAT, AND SURPLUS
46,618,149

$

Losses (Note 1)

6,1.09,933

Reinsurance payable on losses and loss adjustment expenses

12,888,079

Loss mljustment expenses (Notc 1)
Other expenses

76,638

Taxes; licenses and :fees

26,955
. 44,978,978

Unearned premiums

. ' .~ 1,109,428

Advance premium

23,074

Dividends declared but unpaid: Policyholders
Ceded reinsurance premiums payable

4,630,141

*Aggregate wrHc~ins-for liabilities

1,012,16_7_

Total liabilities

$

l 17,473,553
581,692

**Aggtcgate write-ins for special su1plus

1,504,000

Common capital stock

33,162,448

Gross paid in and contributed SUIJ)lus
Unassigned funds (smplus)

_ _ _3__,3' --08Q,3 87 .

Surplus as regurds J)Olicyholders

$

Total Liabilities and Policy.holders Surplus
*Deterred Agent/DM Compensation Liabilily:
Unauthori7.ed Reinsurance: $68,510.
**Increase due to SSAP No. IOR 11et dcfened lax.

$;.._'_ _

$493,578; Accotmts Payable:

32
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185,802,089=

$450,079; Pooled Share of
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Sl'atcment ofTncome
for the Ycar Ending December 31, 2013

Premiums earned

$

Losses incurred

$

58,677,315

Loss adjuslment expenses incm-red

10,358,403

Other w1dcrwriti11g expenses incurred

35,530,604

Aggregate write-ins for underwriting dcd11clions

.....

102,933,228

_____

Total undcl'writlng deductions

104,566?.323

.

Net:·iunderwriting gain 01· loss

(1,633,094)

$

Net investment income eamed
Net realized capital gains (losses) less capital gain.,;
tax of $0
Net imrestment gain (loss)
Net gain or (loss) from agents' ur premium balances
charged off (amom1t recovered $75,408 amount
charged off $864,93 J
Finance and service charges not included in
.Premiums

*Aggregate write-ins for miscellaneous income

$

3,646,019

-··-- ..-3.8 7?,_
3,653,895

$

(789,523)

1,779,577
{362,637)

Tota] other income

627,416

Net income before divjdends and federal and foreign
itwomc laxes
Dividends to policyholders
Net income after dividends an before federal and
foreign income laxes·

2,648,217

$

___7,270_

_$_~

Federal and foreign income taxes incurred

2,640,946

711,893

·Net income

$

1,929,053

*'fvfiscellaneous (expense) income: $(357,880); Premiums for business-owned life insurance: $(4,757).

Reconciliation of Surplus
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]Ol2
Surplus as regards
policyholders; December 31

prior year

$

Net income

66,62Q,121 $
1,929,053

Change in net unrealized capital
gains
Change in uct deferred income

tax
Change in nonadmittccl af;sets
Capital changes paid in
Surplus adjusnncnts paid in

65,274,01_6_,_$6_6____
, 1_96_,._),1_6_8_$_
975,006
(1,024,367)

0621:~908
(1,576,992)

(6,346)

126,456

(37,871)

291,004

(365,361)

637,611

(1,380,584)

1,417,778

157,494

(412,612)

909,J 36

(244,241)

Dividends to stockholders
"'Aggregate write~ins for gairn; · ,.,~
and losses in smplus

~<6~,_43_4~)- - __1_9~,6_4._5_ _ _
6 .! 1,53~_

Change in Slll])llls as regards
policyholders for the year

l, 708,406 ,_$_.. 1,346, 105 _ ___,_(9_2_2,_152--'-)_$_ ___,(_11_7.:c...,8_4-'0)'--

Surplus as regards
poli<.:yholders; December 31
cnrrcnt year

$

$

=

68,328,527

$

66,620,121

$65,y~,0] (~

$

(5,388)

66,.l96,168

=:-:,:.,,;=----:==c:

*:Pooled shnre of 1111nuthoi-ized reinsurance: $(6,'13'1), $19,6Ll5, $(5,388). 2011: Pooled share of unauthorized
reimurance: $29,841; Increases rluc to SSAP No. !OR net deferred ·tux: $581,692.

Analysis of Changes in Financial Statements Resulting From Examination
There were nu adjustments made lo SlUJJlus .in the Report of Examination.

NOTES TO FINANCIAL STATEMENTS

Note (1)

$46,618,149
12,888,079

Losses
Loss adjustment expenses

The Exchange was directed by the Californ.ia Department of Jnsurnnce (CDI), llncler California
Jnsimmce Code (CTC) Section 733(g), to retain the American Actuarial Consulling Group, LLC,
(AACF) for lhe purpose of assisting this examination in determining the reasonableness of the
Exchange's loss and loss acUuslment expense reserves. Because the busfocss of ·the Exchange
was pooled, i.t was necessary to review the losses 011 a group-wide basis. Based 011 the analysis
3-1
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Exchange's loss and loss adj-ustment expense reserves. Because the business of the Exchange
was JJooled, it was necessary to review the losses on a group-wide basis. Based on the analysis
by MCG and the review of their work by a Casualty Actuary from the CDI, the Exchange's
December 31, 2013 reserves for ]osses and loss adjustment expenses were determined to be
reasonably stated ru1d have been accepted for purposes of 1his exainination.

SUMMARY OF RECOMMENDATIONS
'f11ere were no rccommcndatiohs made in this Report of Examination as of December 31, 2013.

ACKNOWLEDGEMENT

,.,

The undersigned acknowledging the assistauce and cooperation extended during the course of
the examination by representatives of the Company,

Respectfully submitted,

Lois Haley, CFE
Examiner-in-Charge
Representing the Idaho Department of Insurance
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State o.f.Tc/aho

DEPARTMENT OF INSURANCE
C. L. "llUTCII" OTnm

Governor

700 West Stntc Stn:el, 3rd Floor

P.O. Box 83720
Uoisc, Idnho 837.20-0043
Phoue (208)33 11-4250
FAX II (208)33 11-4398

'THOMAS DONOVAN
Acting Director

AFFIDAvrr OF EX/\lv11NER

State o.fldaho
County of Ada
Lois Haley, being duly sworn, deposes and says that she is a duly apJ)ofoted Examiner .for the
Depmtment of Insurance of the Slate of Idaho, that sbe has_ made an examination of the affair~

,. "

and financial condition of F'mmers Insurance Company ofldaho for the period from .Tammry 1,
2010 through December 31, 2013, including subsequent events, that the information contained
in the report consisting of the foregoing pages is trne and correct to the best of .her knowledge

and belief, and that any conclusions and recommendations contained in the report are based on
the focts disclosed in the examination.

Lois Haley, CFE
Senior lnsurnnce Examiner·
Deparlment of lnsurnnce
State of Idaho

O'Z!I-

Subscribed nncl sworn to before me thc _7::..-_ clay o.f

::fl) f.J.E - , 2015 at Boise, I9aho

JENSEN L. ZARRAN
Notary Public
State al Idaho
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State ofIdaho

DEPARTMENT OF INSURANCE
C. L. "ROTCH" OTCER
Governor

700 West State Street, 3rd FJoor
P.O. Box 83720
Boise, Idaho 83720-0043
Phone (208)334-4250
FAX# (208)334-4398

TIIOMAS DONOVAN
Deputy Director

WAIVER
In the matter of the Report of Examination as of December 31, 2013, of the:

FARMERS INSURANCE COMPANY OF IDAHO
2500 South Fifth Avenue
Pocatello, Idaho 83204-1923
By executing this Waiver, the Company hereby acknowledges receipt of the abovedescribed examination report, verified as of the 9th day of June, 2015, and by this Waiver
hereby consents, to the immediate entry of a final order by the Director of the Depa1iment
oflnsurance adopting said 1;epo1i without any modifications .
.,.
By executing this Waiver, the Company also hereby waives:
1. its right to examine the report for up to thirty (30) days as provided in Idaho
Code section 41-227(4),
2. its right to make a written submission or rebuttal to the report prior to entry of a
final order as provided in Idaho Code section 41-227(4) and (5),
3. any right to request a hearing under Idaho Code sections 41-227(5) and (6), 41232(2)(b), or elsewhere in the Idaho Code, and
4. any right to seek reconsideration and appeal .fi:om the Dil:ector's order adopting
th.e report as provided by section 41-227(6), Idaho Code, or elsewhere in the
Idaho Code.

.,.fR_

Dated this

.1.1_

.

.--·

day of

_J IJ\\,-e._

2015

FAR.t"VIERS INSURANCE COMPANY OF IDAHO

C/

Name (signature)

bi V'.Q~t---1UV 1

pd,

C-

0

Title
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A.M. _ _ _ _,P,M. ""\ - ~ -

JOHN L. RUNFT (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFT & STEELE LAW OFFICES, PLLC

DEC 24 2015
CHRISTOPHER D. RICH, Clerk
By SANTIAGO BARRIOS

1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: JSteele@runftsteele.com

DEPUTY

Attorneys for Peggy Cedillo

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO, an individual,
Plaintiff,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV OC 1308697

MOTION TO STRIKE

COMES NOW Plaintiff by and through her counsel of record, Jon M. Steele, and moves
to strike exhibits A- F and G of the Affidavit of Counsel in Support of Defendant's Motion for
1

. Summary Judgment; Affidavit of Shannon Purvis, MED, CRC in Support of Defendant's Motion
for Summary Judgment; Affidavit ofMark S. Williams, D. 0. in Support of Defendants Motion for
Summary Judgment; Affidavit of Richard W Wilson, MD in Support of Defendants Motion for
Summary Judgment; and Affidavit of Ron Ramsey in Support of Defendants Motion for Summary
Judgment.

MOTION TO STRIKE - Page 1
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This Motion is supported by a Memorandum and Declaration of Jon M. Steele in support
filed herewith.
Oral Argument is requested.
.
f1, l'DATED this
day of December 2015.

_d

Attorney for Plaintiff

MOTION TO STRIKE - Page 2
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.•

'

CERTIFICATE OF SERVICE
The undersigned hereby certifies that on this ltfhday of December 2015, a true and
correct copy of the foregoing MOTION TO STRIKE was served upon opposing counsel as
follows:
Jack Gj ording
Julianne Hall
Gjording & Fouser, PLLC
121 N. 9th St., Suite 600
P.O. Box2837
Boise, ID 83701

Via Facsimile

~ Via Personal Delivery
Via U.S. Mail
Via E-mail

Attorney for Farmers Insurance Company
OfIdaho
RUNFT & STEELE LAW OFFICES, PLLC

By:

MOTION TO STRIKE - Page 3

~~M

JONM. STEE
Attorney for Peggy Cedillo
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NO----i:F,iii:LeTio-1Qi"7''-~QDc'\.';~~
A.M. _ _ _ _P,.M___:;,;.i...;;;.......-

JOHN L. RUNFT (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFT & STEELE LAW OFFICES, PLLC

O£t; 2 4 2015

1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: jsteele@runftsteele.com

CHRISTOPHER 0. RICH, Clerk
By SANTIAGO BARRIOS
DEPUTY

Attorneys for Peggy Cedillo

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO,
Plaintiff,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

)
)
)
)

CASE NO. CV OC 1308697

) DECLARATION OF JON M. STEELE
) IN SUPPOR1f.OF PLAINTIFF'S
) MOTION TO STRIKE
)
)
)
)

COMES NOW, Jon M. Steele, being over the age of eighteen years and competent to
make this Declaration upon his own personal knowledge, states as follows:
1.-

That I am an attorney in good standing with the Idaho State Bar and counsel for
Plaintiff in the above matter.

2.

That I make this Declaration in support of Plaintiff's Motion to Strike.

3.

That attached as Exhibit A is a true and correct copy of Arbitrator Clark's Pre-

Hearing Order No. 5 dated October 5, 2012.
4.

That attached as Exhibit B is a true and correct copy of the Affidavit of Jon M

Steele in Opposition to Respondent's Motion to Quash Subpoena Duces Tecum,
filed with Arbitrator Clark on November 01, 2012. This Affidavit identifies Idaho

DECLARATION OF JON M. STEELE IN SUPPORT OF PLAINTIFF'S MOTION TO
STRIKE - Page 1
002098

ORIGINAL

District Court orders compelling Dr. Wilson and others to pro-yide financial
information to various plaintiffs for use in determining Dr. Wilson's bias,
prejudice, or credibility.
5.

That attached as Exhibit C is a true and correct copy of Arbitrator Clark's PreHearing Order No. 6 Re: Respondent's Motion to Quash Subpoena Duces Tecum

dated November 5, 2012. This Order allowed Cedillo to present the testimony of
her three (3) treating doctors (Little, Goodwin, and Price) by video depositions.
6.

That attached as Exhibit D is a true and correct copy of Arbitrator's Order No. 9

,/I

1,;

Re: Evidentiary Objections dated December 4, 2012.

That attached as Exhibit E is a true and correct copy of Arbitrator's Decision and
Interim Award dated January 16, 2013.

8.

That in regard to opinions expressed by Farmers witness, Dr. Wilson, Arbitrator
Clark stated the following:
a. "The Arbitrator is aware that Dr. Wilson has a reputation in the legal
community in Boise, Idaho as being primarily a defense oriented expert
witness. That does not disqualify Dr. Wilson from serving as an expert
witness in this arbitration proceeding. The Arbitrator does not need the
financial information that is sought in the Subpoena Duces Tecum to
Richard Wilson, M.D. in order to judge the credibility of Dr. Wilson or the
reliability and validity of the testimony he might offer as an expert witness
in this arbitration proceeding. The Arbitrator will judge the proffered
evidence based upon the requirements of I.R.E. 702 and whether the
scientific basis for such evidence is reliable. If it does not satisfy the
requirements of I.R.E. 702, it will be inadmissible. If it is inconsistent
with physical evidence, lacks a reliable scientific basis or is inherently
incredible, it will not be credited by the Arbitrator. The Arbitrator will
also judge the weight of the evidence based upon the qualifications of the
witness, the opportunity of the witness for _observation and opinions, the
overall accuracy of the statements made ey the witness, and the integrity
'of the witness." Exhibit A, pp. 1-2.

DECLARATION OF JON M. STEELE IN SUPPORT OF PLAINTIFF'S MOTION TO
STRIKE - Page 2
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b. Arbitrator Clark finds that Dr. Wilson's opinion is based on speculation.
Exhibit B, p. 27 para 118.
c. Arbitrator Clark found no evidence to support Dr. Wilson's opinion that
Cedillo would have had surgery at C5-6 even had there been no accident.
Exhibit B, p. 32 para 146.
d. Arbitrator Clark did not accept the opinion of Dr. Wilson that Cedillo's
spondylosis alone caused the need for the surgery at C5-6. p. 32 para 146.
9.

That in regard to opinions expressed by Farmers' witness, Dr. Williams,
Arbitrator Clark stated the following:
a. That the evidence does not support Dr. Williams' opinion. Exhibit B, p. 19
para. 75.
b. That the Arbitrator will not make a finding of causation or appointment
based on possibilities. Exhibit B, p. 24 para 101.

10.

That in regard to opinions expressed by Farmers~"yvi.tness, Ms. Purvis, Arbitrator
Clark stated the following:
a. That the Arbitrator finds no evidence to support any claim that Cedillo
failed to mitigate her loss of income following the cycle accident. Exhibit
B, p. 33 para 150.
b. That the opinions of Ms. Purvis are not based on or supported by the
relevant evidence. Exhibit B, p. 34 para 152.

DECLARATION OF JON M. STEELE IN SUPPORT OF PLAINTIFF'S MOTION TO
STRIKE - Page 3
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I declare under penalty of perjury pursuant to the law of the State of Idaho that the
foregoing is true and correct.

DATED this

14~ay of December 2015.
RUNFT & STEELE LAW OFFICES, PLLC

By:
Attorney for Plaintiff

DECLARATION OF JON M. STEELE IN SUPPORT OF PLAINTIFF'S MOTION TO
STRIKE - Page 4
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CERTIFICATE OF SERVICE
I

1.-'f

The undersigned hereby certifies that on this
day of December 2015, a true and
correct copy of the foregoing DECLARATION OF JbN M:-STEELE IN SUPPORT OF
PLAINTIFF'S MOTION TO STRIKE was served upon opposing counsel as follows:
Jack Gj ording
Julianne Hall
Gjording & Fouser, PLLC
121 N. 9th St., Suite 600
PO Box 2837
Boise, ID 83701
Attorney for Farmers Insurance Company
Ofldaho

Via Facsimile

-X- Via Personal Delivery
Via U.S. Mail
Via E-mail

RUNFT & STEELE LAW OFFICES, PLLC

Attorney for Plaintiff

......
~"-,.

DECLARATION OF JON M. STEELE IN SUPPORT OF PLAINTIFF'S MOTION TO
STRIKE - Page 5
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IN THE MATTER OF THE ARBITRATION BETWEEN

PEGGY CEDILLO,
Claimant,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Respondent.

)
)
)
)
)
)
)
)
)
)
)

Case No. 81700-0040
PRE-HEARING ORDER NO. 5 RE:
SCHEDULING

_______________

Counsel for the parties, JON STEELE, Runft & Steel Law Offices, PLLC, on
behalf of the Claimant, PEGGY CEDILLO and JEFFREY A. THOMSON, Elam & Burke, P.A.,
on behalf of Respondent, FARMERS INSURANCE COMPANY OF IDAHO requested a
telephone conference with the Arbitrator for the purpose of discussing issues relating to
discovery and presentation of-evidence at the hearing to be held in this matter.
1.

Claimant has indicated to Respondent that Claimant plans to take video

depositions of expert witnesses for presentation at the evidentiary hearing in this matter and
Respondent has raised objections to Claimant's plan, citing the Idaho Rules of Civil Procedure
and the Idaho Rules of Evidence, which the parties have stipulated shall apply in this proceeding.
2.

The Arbitrator ruled that Claimant shall be allowed to take the depositions

of the physicians that Claimant intends to present at the hearing in this matter, by video, provided
the Rules governing video depositions are followed, or without video, so long as Respondent is
allowed to depose such physiciJtns for discovery purposes pri.9r to their depositions to preserve
their testimony for the hearing and provided that Respondent is allowed sufficient time to

PRE-HEARING ORDER NO. 5 RE SCHEDULING - 1

002104
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prepare cross-examination of such physicians between the discovery depositions and the
depositions to preserve their testimony for the hearing. As provided under I.R.C.P. 43(a), the
testimony of all other witnesses, including other expert witnesses, shall be presented at the
hearing unless their testimony is unavailable as provided in I.R.C.P. 32(a)(3).
3.

All provisions of the previous Pre-Hearing Scheduling Orders, except for

the changes contained herein, shall remain in full force and effect until modified by subsequent
Order.
IT IS SO ORDERED.
DATED this 5th day of October, 2012.

PRE-HEARING ORDER NO. 5 RE SCHEDULING - 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ~ t h day of October, 2012, I caused to be served a
true copy of the foregoing PREHEARING ORER NO. 5 RE: SCHEDULING by the method
indicated below, and addressed to each of the following:
Jon Steele
Runft & Steele Law Offices, PLLC 1020 W. Main
Street, Suite 400
Boise, ID 83702
jsteele@runftsteele.com

_ _ U.S. Mail, Postage Prepaid
Hand Delivered ·
_ _ Overnight Mail
_x_E-mail
_ _ Telecopy

Jeffrey A. Thomson
Elam & Burke, P.A.
P.O. Box 1539
Boise, ID 83701
jat@elamburke.com

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
_x_E-mail
_ _ Telecopy

PRE-HEARING ORDER NO. 5 RE SCHEDULING - 3
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Exhibit B002107

JON M. STEELE (ISB # 1911)
JOHN L. RUNFT (ISB # 1059)
RUNFT & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-8506
Fax: (208) 343-3246
Email: JSteele@runftsteele.com
Attorneys for 9aimant
IN RE: MATTER OF ARBITRATION
PEGGY B. CEDILLO
Claimant,
vs.

FARMERS INSURANCE COMPANY OF
IDAHO .
Respondent.

STATEOFIDAHO
County of Ada

)
)
)
)
)
)
)
)
)
)
)

AFFIDAVIT OF JON M. STEELE
IN OPPOSITION TO
RESPONDENT'S MOTION TO
QUASH SUBPOENA DUCES
TECUM

)
:ss
)

I, Jon M. Steele, being first duly sworn upon oath, depose and say:
1.

I am counsel for Claimant, Peggy Cedillo, anq make all statements in this

Affidavit based on my personal knowledge and belief. This Affidavit is submitted to provide
authority in support of the issuance of the Subpoena Duces Tecum directed to Dr. Richard
Wilson requiring him to appear on November 21, 2012 and to produce certain documents at that
time.

AFFIDAVIT OF JON M. STEELE IN OPPOSITION TO RESPONDENT'S MOTION TO
QUASH SUBPOENA DUCES TECUM - Page 1
002108
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2.

Attached as Exhibit A is the Subpoena Duces Tecum addressed to Dr. Wilson in

the case of Valenzuela v. Marcum, Fourth Judicial District, Ada Cqunty Case No. CV PI 03055D (April 28, 2004).
3.

Attached as Exhibit Bis Partial Transcript of hearing in Valenzuela v. Marcum,

Fourth Judicial District, Ada County Case No. CV PI 03-055D, (May 18, 2004). At that hearing,
District Court Judge Joel Horton ordered Dr. Wilson to produce financial and tax records.
4.

Attached as Ex_hibit C is the Order Compelling Discovery in Valenzuela v.

Marcum, Ada County Case No. CV PI 03-055D (May 20, 2004), entered by District Court Judge

Joel Horton ordering the production of Dr. Wilson's financial and tax records.
5.

Attached as Exhibit Dis the Plaintiffs Interrogatory and Requests for Production

to Defendants Mace in Hansen v. Mace, et al, Fifth Judicial District, County of Twin Falls Case
No. CV 95-3768 (October 31, 1997). This discovery requests financial information deri:ved from
performing IMEs at the request of defense attorneys or insurance companies and the percentage
of Dr. Weight's income received from these services.
6.

Attached as Exhibit Eis Order re: Plaintiffs Motion to Compel Discovery in

Hansen v. Mace, et al, Fifth Judicial District, County of Twin Falls Case No. CV 95-3768

(March 25, 1998). In that Order District Court Judge J. William Hart ordered Dr. Weight to
produce information regarding his income from performing IMEs.
7.

Attached as Exhibit Fis Plaintiffs Interrogatory and Requests for Production to

Defendant Layton in Hansen v. Mace, et al, Fifth Judicial District, County of Twin Falls Case
No. CV 95-3768 (October 31, 1997). This discovery requests financial information derived from
performing IMEs at the request of defense attorneys or insurance companies and the percentage
of Dr. Burton's income received from these services.
AFFIDAVIT OF JON M. STEELE IN OPPOSITION TO RESPONDENT'S MOTION TO
QUASH SUBPOENA DUCES TECUM - Page 2
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8.

Attached as Exhibit G is Order re: Plaintiffs Motion to Compel Discovery in

Hansen v. Mace, et al, Fifth Judicial District, County of Twin Falls Case No. CV.95-3768
(March 25, 1998). In that Order, District Court Judge Burdick ordered Dr. Weight to answer
questions concerning income received from performing IMEs.
9.

Attached as Exhibit H is Order re: various Pre-Trial Motions in Eager v. Gem

Fifth Judicial District, Twin Falls County, Case
State Produce Supply, Inc., et al, District Court,
l
No. CV-00-1639 (July 20, 2001). In that Order, District Judge Nathan Higer ordered Dr. Wilson
to produce certain documents and to appear for his deposition.
10.

Attached as Exhibit I is Notice for Deposition Duces Tecum in Maxwell v.

Tamplyn, Fourth Judicial District, Ada County Case No. CV PI 0200256D (September 19, 2003).
11.

Attached as Exhibit J is Order Compelling Discovery, Maxwell v. Tamplyn,

Fourth Judicial District, Ada County Case No. CV PI 0200256D (October 23, 2004). In that
Order, District Court Judge Joel Horton ordered Dr. Wilson to produce financial records
concerning gross income and the portion of his gross income derived from performing IMEs at
the request of defendants, i~surance companies, other defense interest in personal injury, and
workmen's compensation claims.
12.

Attached as Exhibit K is a Minute Entry and Order in a Register No.CPI 00-

000019B, Sixth Judicial District, Bannock County (May 30, 2001). In that Order, District Court
Judge Randy N. Smith ordered Dr. Wilson to produce the number of times he had been retained
as a consultant for the Defendant's attorney, the number of IMEs Dr. Wilson had conducted in
the last five years, and the amount of income Dr. Wilson received in the last five years from
conducting IMEs.

AFFIDAVIT OF JON M. STEELE IN OPPOSITION TO RESPONDENT'S MOTION TO
QUASH SUBPOENA DUCES TECUM- Page 3
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13.

Attached as Exhibit Lis Minute Entry and Order in the case from the Sixth

Judicial District, Bannock County Case No. CV PI 00-0001 lB (February 22, 2002). In that
Minute Entry and Order, District Court Judge William H. Woodland ordered Dr. Michael
Phillips and Dr. Richard Wilson to produce documents.
14.

Attached as Exhibit Mis Farmer Insurance Company ofldaho's Objections and

Answers to Cedilla's First Set of Interrogatories to Farmers Insurance Company of Idaho
Concerning the Amount Justly Due (March 19, 2012) in the abovenarbitration. Respondent has
failed to designate any expert witness in its discovery responses: See, Answer to Interrogatory
No.2.
15.

That Respondent's Expert Witness Disclosure (including Dr. Wilson's final IME

report) is not due until November 13, 2012.
16.

That, in summary, Dr. Wilson has been ordered by Idaho Courts to produce

detailed financial and tax information for at least the past 15 years.
17.

That Respondent's Motion to Quash is without merit.

Further, your affiant sayeth naught.

DATED this

L9-

day of November 2012.
RUNFT & STEELE LAW OFFICES, PLLC

By:--=__J_;j----...:...<ffztt?-=--...:.._..;._
JON M.\STEELE
Attorney for Claimant

AFFIDAVIT OF JON M. STEELE IN OPPOSITION TO RESPONDENT'S MOTION TO
QUASH SUBPOENA DUCES TECUM - Page 4
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i_

STATEOFIDAHO )
:ss
)
County of Ada
SUBSCRIBED AND SWORN to before me this (~ day ofNovember 2012.

Notary Public for the State ofldaho
Residing at: ~~
My Commission Expires:

,

3- l9,,.. 13

.... :

AFFIDAVIT OF JON M. STEELE IN OPPOSITION TO RESPONDENT'S MOTION TO
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CERTIFICATE OF SERVICE

,~+

The undersigned hereby certifies that on this__:_ day ofNovember 2012, a true and
c01Tect copy of the foregoing AFFIDAVIT OF JON M. STEELE IN OPPOSITION TO
RESPONDENT'S MOTION TO QUASH SUBPOENA DUCES TECUM was served upon
opposing counsel as follows:
Jeffrey A. Thomson
Elam Burke
251 E. Front St., Ste 300
Boise, ID 83702
Attorney for Farmers Insurance Company
OfIdaho

Via Facsimile
_ _ Via Personal Delivery
Via U.S. Mail
_¼_ ViaE-mail

Merlyn W. Clark
Hawley Troxell Ennis & Hawley, LLP
877 W. Main St., Ste 1000
PO Box 1617
Boise, ID 83701-1617
Arbitrator

Via Facsimile
_ _ Via Personal Delivery
Via U.S. Mail
XviaE-mail

RUNFT & STEELE LAW OFFICES, PLLC

By:_j4 <;1ld
JONM~ELE
Attorney for Claimant

AFFIDAVIT OF JON M. STEELE IN QPPOSITION TO RESPONDENT'S MOTION TO
QUASH SUBPOENA DUCES TECUM - Page 6
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Mark R. Wasden. I~cf.400>unty Clerk
GOICOECHEA LAW OFFICES
P. 0. Box 1407
Twin Falls. Idaho 83303-1-l07
(108) 734-1352
Telephone:
(208) 734-9802
Fncsimile:
~. 1t.Juc:11r.::nlS JnJ ,<·ning.; Jll 11si:rs\i.l01:umcnlS',liks\\•ol~nzu~!a fa~ 1.subpt:1:na-Juccs 11:i:um•I\ i!;('n.ik1o:

Auorney for Plaintiff

I~ THE DISTRICT COURT OF THE FOL"RTH Jl"DICI...\.L DfSTRICT OF THE
STA TE OF IDAHO, I~ AND FOR THE COUNTY OF ADA
,.

FAY.-\. \".-\LE\'ZUELA.
c~1se ~o.: CV PI 03000550

Plain;iff.·
-)

)

\"S.

)

)
)

Dete~,iant.

THE ~TA TE

Of iO.-\HO SE:\DS GREETr\GS TO:

pr. Ri_~:'.:ird \\"i!:;on. -·

..

YOL- AR:: HEREBY CO~l~·lA\DED 10 a::ioear and .1::~nd before Jll ofikia! .:ourt re:ior:~r
.
nuch,·:·:zeJ to ad::,inisr~r o:nh:s. on Frid.:iy rhe 2S 1h cfay of ~-lay. ::!00~, at 3:00 p. m.. ai rhe offices l-.r
Soi$~ \eurL,lo~k.11 Consult:mts. 999 l\onh Cunis Road: Soi$~. lcbho. S3706. and then and th::?,e
ttsli(. as::: \\'itness and gi\'t~ yom deposition in the abo,·~ action.
ro bring with ~ou and there produce the followin£:
YOL" .-\RE FURTHER COi\Hvf.-\~DED
I

( Ii

All medical records. x-rays. or other films. correspondence and other
documents. infonnation or materials of any kinds furnished to or
reviewed by you concerning the Plaintiff. Fay Valenzuela.

(})

All notes, memoranda. measurements, calculations. reports. files or
other materials of infom1ation created or prepared as n result of your
examination of Fay Valenzuela.

SUBPOENAsDUCES TECU~l - I
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(3)

Copies of all learned treatises, journals or other publications or
reports consulted by you. or upon which you rely in connection with
any opinions or testimony you may gh·e at the cr:iil of this matter.

(4)

Copies of all financial statements. tax returns and other business
records of any kind sufficient to permit che deponent to calculate or
compute for the years :WOO. 200 I, 2002. and ~003.
(I)
The total amount of inc;ome received by Boise
:--:eurological Consulranrs for professional services pro\·ided
by the deponent: (2) the portion of such rota! income. in
dollars. or as a percencage of such weal income. derived from
independent medic~l examinations. or expen: witness services
or cesrimony: and (3) the amounr of such income derived from
independent medical examinations or expen: witness services
provided co State Frum Insurance Company or the BRASSEY.
\\'ETHER.A.LL. CR.-\ \\!FORD & lvkCURDY law firm.

Disobedience to this subpoen·a m3y be punished as comempt by the J.bove coun. and you -.di
be li.1::il::-_10 pay ~II damages .sustained by the parties aggrie\·e..: by your failure to ,mend and fo:·:·~;r
one ~:.1ndred doi::1rs (SI 00.(H}) in additi,.:'n thereto.

GOICOECH::.-\ L-\ \\. OFFICES

·,/i,,-;

/./1lk.&lv~
\l:Jrk R. Wasdd

.-\ttorney for Plaintiff

SUBPOENA-DUCES TECU;\I - 2
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CERTIFICATE OF SERVICE
f hereby certify that on this 28 th day of April. 2004. I caused a true and correct copy of the
foregoing dotumenl to be served upon the following person(s) in the following manner:
J. Nick Crawford. Esq.

_X_ U.S. Mail. Postage Prepa.id

BR...l.SSEY. WETHERALL. CRAWFORD & McCURDY _ _
P.O. Box I 009
Boise. fD 83701-1009
----

Express Mail
Hnnd Delivery
Facsimile Transmission
Feder_al Express

GOICOECHEA L..l. W OFFIC~S

SUBPOENA-DUCES TECUi\! - 3

002117

(

•~

. , ... ,.

•'•

•r.

- -t,i,.,

-·-,

•·
~ I • ~ ... - •

..

.. :~....: 40·:·.: ,' ·~

;·(

EXHIBITB

002118

J. DAVID NAVARR
By MELANIE GAGN
DEPI/TY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FAY A. VALENZUELA, ·

Plaintiff,
vs.
JANET W. MARCUM,

Defendant.
_____________

)
)
)
)
)
)
)
)
)
)

Case No. CVPI0300055D

REPORTER'S PARTIAL TRANSCRIPT OF PROCEEDINGS
RULING

OF

THE COURT

BE IT REMEMBERED, that the above-entitled mat:er
came on regularly ror hearing on Plaintiff's Motion

to compel and Defendant's Motion for Protective Order
on Tuesday, May 18, 2004, before the Honorable Joel o
Horton, District Judge, in a courtroom of the Ada
county courthouse, in Boise, Idaho,
APPEARANCES:

For the Plaintiff

For the Defendant

GOICOECHEA LAW OFFICES

by MARK R. WASDEN
131 2nd Street West
Post office Box 1407
Twin Falls, Idaho 83301
BRASSEY WETHERELL CRAWFORD
& MCCURDY

·by J. NICK CRAWFORD

203 west Main Street
Boise, Idaho 83702

002119

COPY

(

(

·,3

4

THE COURT: lt is fair to say that there
1
5 has been a good deal of gamesmanship going on. I
6 guess I look at this in the perspective of the eight
7 years I've taken the bench, I've seen an escalation
S . in the quality and nature of the disputes. It, from
o my perspective, goes back to a pattern of deflective
10 responses and avoidant responses at trial by
1! Dr. Wilson on the issue of the degree of income that
12 he realizes.
13
And t_here's no doubt that Dr. Wilson is
1.; an extraordinarily effective witness in cases
15 involving claims of medical injury. There's no
15 doubt thar he's high!\• coveted as a prospective
17 defense ;·:itness. That's why it's quite evident to
lE me that Jr. Wilson 1·:as disclosed as an expert who
1~ will be p:mmtially testifying in this case some six
20 plus mor::hs i:1 advance of ever seeing the plaintiff2: in this pa."licu'.ar action.
2:
.:nd tne abiliry to inquire into the
2:: nature o~ oias. from my perspective, is not limited
2..: by the defense perspective of what is sufficient
2: potentiai ;r,ip-eachment. What is ~f particular

4
5
6
7
8
9
10
11

12
13
14
15
16
17
18
19
20
21

22
23
24
25

~ecords, particularly such things as tax records, I
that that information not be disclosed
to any third parties. That is, it can only be used
by the parties to this particular litigation in a
form similar to that that I appended as a
requirement in Maxwell vs. Tamplyn.
Any questions about the scope of the
court's order, Mr. Wasden?
MR. WASDEN: No, Your Honor.
THE COURT: Mr. Crawford?
MR. CRAWFORD: No, Your Honor.
THE COURT: Inasmuch as each of the
parties has prevailed "in part and not prevailed in
part, I find that there has be.en substantial
justification for the positions advanced by each of
the parties. There will be no award of attorneys'
fees.
Mr. Wascen, I'll have you prepare and
submit an order c:msistent with the court's ruling
in this case.
·
Anything else that we should take up?
MR. WASOEN: No, Your Honor.
MR. CRA.'./FORD: Ne, Your Honor.

wlll require

3

l

import, 2: leas: from il1Y perspecve, is the right
of a par.. to ;1ot take answers at ~ace value, but to
--;
- examine ..mde:-l}1ing documents t.: determine whether
.., represer.:2tior:s of fact made by 2n individual under
oath are :orne out by document2ry evidence.
..:Cs it relates to the present motion, I'm
E
-: going to ;-;1odii'y the order governing proceedings,
s recognizhg that that was entered into back in July,
C
when we .vere looking at a Dece;n ber 2003 ·trial
1:: Sftting. : will grant leave for a deposition to be
11 conducted of Dr. Wilson.
rm going to deny the motion to compel as
12
13 it relates ro the motion to compel on the
1.; interrog2mries and requests for production.
15 Technica!iy, the argument is correct that you neeqed
1·0 to obtain leave of the court under -- before you
17 sought the type of information sought under 26(b)(4)
lS or beyond the scope of that originally permitted by
19 Rule 26(b)(4), so I'm not going to require the
20 defendant to answer those questions.
That being said, to the extent there is a
21
22 motion for protective order seeking protection from
~3 the amended subpoena duces tecum, that motion for
L.4 protective order will be denied. Mr. Crawford;I · ;
'?
25 ':will
expect that
Wilson make himself available
,.__
..:.

-

1
2
3

-

4
5
6

·or.

·-, --,

1 for depositlr ith those financial records.
2 ...
~ecoynizing the sensitivity of financial

BOISE, IDAr'
Tuesday, May 18, L004

1
2
3

.
1

THE COUT: Okay. Thank you. We're in
recess .
(Proceec::igs concluc:ed.)
·
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0
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11
12
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15
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Sheri L. Schneider, RDR, CSR No. 310, Official Court Reporter

4
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REPORTER'S CERTIFICATE

I, Sheri

L.

Schneider, official court

Reporter, certified shorthand Reporter, Registered
Diplomate Reporter, county of Ada, State of Idaho,·
hereby certify:
That I attended the proceedings in the
above-entitled matter and reported

1n

shorthand the

proceedi~gs had thefe·at:
That thereafter, from the shorthand
record made at said proceeding, a transcript of the
said proceeding was prepared at my direction; and
That the foregoing pages constituie said
transcript and that said transcript contains a full,
true, and accurate record of the proceedings had in
the above and foregoing cause, which was heard at
Boise, Idaho.
IN WITNESS WHEREOF, I have here unto set my

hantj this 20th day of May, 2004 ..

Sheri L. Schneider, RDR
official court Reporter
Idaho CSR NO. 310
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NO.

COPY

--~S:""JLE;:;;o----

AM._ _--..:P.~.I._ _ __

Mark R. Wasden. Esq., ISB: 440 I
GOICOECHEA LAW OFFICES

JUN O2 2004

P. 0. Box 1-W7

J. D.:.\VlO !\.:.;,.~,=}:-;;Q, C1eIX
By MEi.AN!l2 ~-Sa:i:.:tl

Twin Falls. !daho 83303-1 -l07
Telephone:
(208) 734-1352
Facsimile:
(:!08) 73-l-9802

C&>u:-<

o:·',d,,-:um~nts :ind scning; ,all us~rs'd0t:um,nts,liks 1,\'aknz:idJ. fayii11ot1u111ci.:om p~l-" ilSM-.,rdc:r .do,:

Anomey for Plaintiff
I~ THE DISTRICT COURT OF THE FOURTH Jl'.DICL-\L DISTRICT OF THE
i

STATE OF IDAHO. IN AND FOR THE COUNTY OF ADA

FAY.-\. \'ALE\ZUEL-\.

Plainriff.

)
)

Case i'\o.: CV· PI 0300055D

)
)

ORDER COMPELLING DISCOVERY

)
.1.-\\=T \\'. \L-\~CU;d.

)
)
)
')

Th~ Pb;::riff h:::t\·inf brought h;:::- :\ lotion

£(1

Compcl by and rl1:iOL!f:1 counse I. and Defenc::.nt

h:i,·i::~ b:-0ught ::er i\forior. for Protecti,·e Order a1d Objection tO Plaintii:""s ?v!otion ro Compel ~.nd
Sub;·~1en::i Duccs Tecum of Defe~dam·~ Expert \\'imess and s:iid \.Iorions having been heard by :his

C0u~: on L1r Jbo~:t :-...fay 18. ~00-L and good cause ha,·ing be~n shown.

. IT IS ORDERED ...\\"D THIS DOES ORDER that rhe Defend:im·s disclosed expert \\'itness.

to-wii:(b!. Rich.'.!.rd \\'ilson. :VLD. be and h~reby is required to produce the documents requested in
par:1graphs I through-l i~ th_m certain ):otice of Deposition Duces Tecum issued originally on April
~8. :OO..J tor purposes of his appearance at d~posicion on ~une I. 200..J. os noticed by the Plaintiff.

1T IS FURTHER ORDERED that subsequent to procuring the infonnation and/or documents
·requested in paragraph 4 of said Duces Tecum. all said infonnation and/or documents shall be

ORDER COMP~LLING DISCOVERY - I

002123

,.:.

considered confidential by all parties and counsel to this marter and that said infonnation and!or
documents shall noc be published, divulged or disseminated to any third parry except by Order of this
Coun or pursuant to the Idaho Rules of Evidence during trial of this matter.
DA TED this :20 11i day of May. 200-L

JOEL D. HORTON
Honorable Joel D. Horton
District Judge

,..

ORDER COi\lPELLING DISCOVERY-2

002124

Conformed copies to:

Mark R. Wasden. Esq.
GOICOECHEA LAW OFFICES, Chtd.
P. 0. Box 1407
Twin Falls. ID S3303-1407

- - - Hand Delivered
\.r U.S. First Class Mail
-~-~-- Facsimile
_ _ _ Express Mail
_ _ _ Federal Express
Hand Delivered

J. :\ick (ra\vford

BR.ASSEY \VETHER.ALL et al
P.O. Box 1009

Boise. ID S3701

___:L--- U.S. First Class ~fail

..... -r
-----

Facsimile

- - - Express Mail
_ _ _ Federal Express

MaANlt:: G
- AGN~PAfN
DISTRICT CLERK

• . .,

•

_'

...... ,

.., •"I

. -· ORDEiCO;°'l'IP.~LL'ING DISCOVERY - 3
,,
:.~ . .
• -

I ,-i

1 .. \U"', ···~
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EXJIIBITD
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.-·---

HEPWORTH. LEZAMIZ & HOHNHORST,

CHARTERED
2

3

!

I

4

!

I
I

s

133 Shoshor.ie St. North
P.O. Box 389
Twin Fails, ID 83303-0389
Telepr.cne: (208)734-7510
Attorneys for Plaintiff

JTL\51440RF? .mac

j

s II
7

!'
'

8
9

1

I.

:N THE DISTRICT COURT OF THE FIF:n JUDICl.-\L
DISTRJCT OF T:--:E
;_.'-

!

STATE OF IDAr.O. IN ANO FOR Tr.:: COUNTY OF T\A/IN FALLS

..................

10

11

i

L-\RR':' :=. Hi6.NS:::\J.

)
Case N::. CV 95-3768
)
)
)
) PLA.INTIFFS INTERROGATORY &
) REQUESTS FOR PRODUCTION TO

12

Plaimit.s.
13

vs.
14

!RENE 3. MACE. :=tlCH MAC~.
JEFF~=Y R. SEN=DE-11 I: JOHN
DOES l-!V, whose crue names 2re.
u:ikncw:1: and BETiY ANN LAYTON,

15

16

18

!
d
l!

1s Ii
20
21

22

23

'I

.)

)
)

Oefend2ms.

17 I

) DEi="~NDAN-:-S, 1\t1ACE
)
)

... -

.... -

••

'I" . .

TO: Defendants, Irene 8. Mace and Rich Mace, and their attorney of rec:Jrc
John J. Lerma:

You will please take notice that the plaintiff requires you to answer under
oath the following interrogatory and requests for production:
INTERROGATORY _NO. 1: State the_ amount of money received by Dr.

Weight and by any of his medical partners, associates, or by his medical group/medical
Heimorrh,
Le::nmi:; C-

PLAINTIFF'S INTERROGATORY & REQUEST FOR PRODUCTION TO DEFENDANTS
MACE -1

002127

-~'·

'

1· practice, for perforr.iin~ inde.pendent medical examinations, or other examinations of any

1

kind, far or cH the request of defense attorneys, or at the requesl of insurance companies '

2

3 // for the last five (5) years. Acditionally, state what percent of Or. Weight's annual income

'l
4 //

has been received for these types of services over the past five (5) years.

II

s 11

•II

REQUEST FOR PRODUCTION NO. 1: Prcduce copies of all documents

'/ which contain the informaiicn

reques,ed in lnterrogatcry No. 1, fild.!llil, inciuCing but nc:

7

!

limiied to tax reiurns for the oast five (.5) years.

It

.! .;

8

DATi:D this 3~ st day of October 1997 .
HE?l/VORTH. LEZAMIZ & HOHNHORST.
CHARTE~ED.

i

10

I
I

I

11 :

I

I

12

l

13

I

I

14

I

'.
'.

I

II'

•l:i- I;

.!
16

17
18

19

20
21

22
23

H];H
Charurtil

Hcp-.:,orrh,.
u::rimiz &

PLAINTIFF'S INTERROGATORY & REQUEST FOR PRODUCTION TO DEFENDANTS
1.il.dr.i= - ?
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..-....~.

CERTIFICATE OF MAILING

Tne

I

~ndersigr.ed. a resic'ent attorney of the State of Idaho, with offices at 133
I

Shoshor.e St:-ee_i North. Psst Office Box 389, Twin Falls. ldaho,-83303, and cne of the i ·
i

attorneys ior the piaintiff in this matter, certifies that he caused to be mailed a ~PY of the
above ::nd

foref;cing

PU\lNTIFF'S

PRODUCTION-TO DEFENDANTS

INTERROGATORY AND

REQUESTS

MACE on the 31st day of October, 1997, tc:

8 1·

Jahr. J. Lermc
Brae:.: Lerma. Chcr~erec

9 '

P. 0. Box 1392
10

!

Boise. JO 837C1-13S8

11

'

Pat 1:-:glis
Har.,;;,1 & Sasser

i2

P. 0. Box 16t.E5
Boise JD 837, 5

73

I

Jamie A. L2Mt.::-e

1.:.

Ouar.e. Smiih. Howard & Hull

;5

Box 213
Twin .:='alls. ID E3303

16 I
I

I

i7

I
I_.

18

JOHN

19

lPL'-EV..MIZ

· ~

20
21

22
23

H15H
CDHttfl,:/

Ht:p1:1orrh,
½":_..nmi: (5"

PU>JNTIFF'S INTERROGATORY & REQUEST FOR PRODUCTION TO DEFENDANTS
MAC';F-~
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FOR

EXHIBITE
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.-,

l.

,-.;._;.:,,

·-,,,

·.': '·-LS C,...V, IOJ.uo
F'I
.. n
,_.._c:-D

-'98
. f]=J
,,,,, 26 Pfl
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3
4

.

~o

~

HEPWORTH, LEZAMIZ & HOHNHORST,
CHARTERED
133 Shoshone St. North
P.O. Box 389
Twin Falls, ID 83303-0389
Telephone: (208)734-7510
Attorneys for Plaintiff
JTL\51440ord.wei

2

2

~DEPUTY

5
6

7

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
!

8

!I

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

I

9

I·
10

I;

*

·

11 I: LARRY F. HANSEN.
I

I

I

Pl2intiff s,

12 i
'

I
I.

13

!

VS.

I;
• !RENE B. MACE: RICH MACE;
. JEFFREY R. BENEDETTI; JOHN
15 ; DOES I-IV, whose !rue names are
. 'unknown: and BETTY ANN LAYTON.

14

16

1

I;

T

..

T

W

W

)

.....

+ ....

Case No. CV 95-3763

)

)

)

ORDER RE. PLAINTIFF'S

)

MOTION TO COMPEL

)
)

DISCOVERY

)
)
)

) ..
Def end ants.

)

17

18

Plaintiffs motion to compel discovery against defendant Mace, having come
1;)

before the court on Monday, March 23, 1998, and plaintiff Larry Hansen appearing by and
20

through his counsel of record John T. Lezamiz of the law firm of Hepworth, Lezamiz &
21

Hohnhorst, and defendant Mace appearing through counsel of record Bret A. Walther of
22

the law firm of Brady Lerma Chartered, and good cause appearing:
23

NOW WHEREFORE, IT IS HEREBY ORDERED and ADJUDGED AS

002131
Hepiuorr/J,

()

FOLLOWS:
1.

2

Plajntiffs motion to compel defendant Mace to answer questions

3

concerning Dr. ·weight's income received from performing independent medical

4

evaluations is heret:y granted.

5

2. The court finds that the information is reasonably calculated to lead to the

6

discovery of retevar.t information concerning the issue of bias and interest.

7

3.· The c.ourt grants the mction, subject to the following:

8

Plaintiff will not disdose the
information to ·others. and
2.
Plaintiff will not disclose· the
information at trial, without firsf h~·ving
obtained further order of this C:)urt.

1.

9

10
1i

i
1•

I:

4. Tr.e court further orcers ~hat plair.:lff's moticr: to compel is limitec to tr~e

12 ·

j: informatic:1 in reg2r;:: to Dr. Weighi only.
I;
I'

13

· DA TEJ this

Jfoay cf Mc;ch, 199c.

14

15
16
17

18
19

20
21

22

23

H.15H
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CJ,,.,..w,tl

_HepTllorrlJ,

-- -- -- -· .... ·-·--·- . ·--·-·· -- --· ,_ ....

-·---, ·--.... -

I~•

CERTIFICATE OF MAILING
2

The undersigned, a resident attorney of the State of Idaho, with offices at 133
Shoshone Street North, Post Office Box 389, Twin Falls, Idaho, 83303, and one of the
attorneys for the plair.tiff in this matter, cenifies that he caused to be mailed a copy of the
above. "?nd foregoing ORDER RE: PLAINTIFF'S MOTION TO COMPEL DISCOVERY on
the _J!{:rfi de:y of March 1998, to:
·

3
4

5

John J. Lerma
Brady Lerma, Chartered
P. 0. Box 1398
Boise, ID 83701-1398

6
7

8

Pat Inglis
Hamlir; & Sasser
P. •O. Box 16488
Boise. ID 83715

9

10
11

I:

12

iI:'.

13 j

Jar.iie A.. LaMure
Quane. Smith, Heward & !-;:..:II
Box 2i 3
Twin Fails, ID 8~203

!

14
15

I
I

f

I

16

:
I

17

18

....

19

20
21

22

23

'HI5H
Ch11ruTtJ

Hepn•rmf;

'·--··· ....

------- -· ····-·--·- --~-·--·-- -

002133
...

·--· -·---.

,..

EXI-IIBIT F

002134

,

'

HEPWORTH, LEZ.A.MIZ & HOHNHORST,·
CHA RTE RED
-133 Shos hone SL North
P.O. Box 389
Twin Falls, ID 8330 3-03 89
Tele phon e: (208 )734 -751 0
Attor neys for Plaim iff
JTL \514 ~0RF P. lay

2
3

4
5
6

7
8

IN THE D!Si'"R!CT COU RT OF THE FIFT H
JUOIClf..L DIST RICT OF THE

9

STA TE OF lDAH O, IN AND FOR THE COU
NTY OF T\/1/IN rALL S

10

11

LARRY F. HANSE:\.
12

Plaintiffs.
13

j

15
i6

Case No. CV 95-3 ,S3

)
)

!REN EE. MAC E: F.:CH MAC E.

)
) PLA INTI Fr'S :~TERROGATORY &
) REQ UES TS FOR PROCUCTION 70
) DEF END ANT . :..A YTO N

JE:=rRE'f R. BENEJETTI: JOH N
DOES I-IV. whose :~"Je nam es are
unkn own: and BE ~ ANN LAY fON ,

)
)
)

!

I

i4

)

'IS.

li

17

Defe ndam s.

.

)
)

18
,:

TO: C~fe ndan t, Betty Ann Layton, and her 2~tor
ney of reco rd Jemie A.

19
20

LaM ure:
You will plea se take notic e that the plain tiff
requ ires you to answ er unde r

21

22

oath the follo wing inter roga tory and requ ests for prod
uctio n:
INTE RRO GAT ORY NO. 1: State the amo unt of
money received by Dr. Burton

23

and by any of his medical partn ers, asso ciate s, or
by his med ical grou p/me dica l practice,
l:frp.;,or:IJ,
L=m iz crf{,,r. nl,nrn-

PLAI NTlrr ·s INTERROGATORY & REQ UEST
FOR PROD UCTI ON TO DEFE NDAN T

LAYTON-1

:-·, n

~~; :!7

002135

r·

,, --

(

for performing independent rr:edical examinations. or other examinations of any kind, for
2

or at the request of defense attorneys, or at the request of insurance companies for the

3

last five (5) years. Additionally, state what percent of Or. Burton's annual income has been

4

received

5

of

services

over

the

past

five

(5)

years.

limiied to tax returns for the pst five (5) years.

8

DATED this 31st day of 0c:ober 1997.

I

I

s

HEP'NORTH, (.E7AMIZ & H0HNH0RST,
CHARTERED .

I

1a

I

11

I

r;{/ / ~
Bv:~_l;l~;
.., ., I
John tfl'Lsz:crrnz:
Attcrnevs\or P!aim;:'7
'
'
\

i2

~

13

Ii
I'.

~ I

~/

j
I

j

1-

1s

types

which contain the informatior. requested in lntermgatory No. 1, suor2, including but nor

7

~

these

REQUEST FOR PRODUCTION NO. 1 · Produce copies of all dcc:.iments

6

14

for

!

I

II
i

17

18

, 19

20
21
22
23

Htp'fllarr/J,
lcitmi:&
,, , '

PI.JlJNTIFF'S INTERROGATORY & REQUEST FOR PRODUCTION TO DEFENDANT
LAYT"ON-2
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I
1

I
l

(

·,

I

I

CERTIFICATE OF MAILING

2

I

I

3

The undersigned. a resident attorney of the State of Idaho. with offices at 133

4

Shoshone Street North. Post Office Box 389, Twin Falls, lc:aho, 83303, and one of the

5

attorneys fo(the pl2intiff in this matter, certifies that he caused to be mciled a copy of the

6

above and foregoing PLAINTIFF'S

7

PRO0UCTIQ_N TO DEFENDANT LAYTON on the 31st day cf October. 1997, to:

I

1

8

9

INTERROGATORY AND

REQUESTS FOR

John J. Lerma

I

10

i

11

l

Brady Lerm2. Charrered
P. 0. Eox 1398
Boise. ID 83701-1398

Pat lr.glis
Hamlin & Sasser
P. 0. Box 1c488
Boise. 10 837"i 5

I.

12

i3

Jamie.~.. LaMure
Qu2ne Smith. Heward & Hull
Box 2"i3
Twin Fails, 10 83303

14

15

I
i

I;

: I

16

Ii
!

17

JOlltc::rlZ

18

19

20
21

22
23

H:tH
Oarttrtd

He~orrh,
l::;i,mi:: &

Holmhom

PLAINTIFF'S INTERROGATORY & REQUEST FOR PRODUCTION TO DEFENDANT
LAYTON-3

~"'?lWU\!W..Wif
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(

EXHIBITG
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(
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'

'

-:
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~

.

HEPWORrH, LEIAM\Z. & \-\G\-\N.\-\GRS1 \

1

C):\~R\'c.Rt.\J

2
3

4

5

I

,.,.,

•

133 Shoshone St. North
P.O. Box 389
Twi n Falls, ID 83303-0389
Tele pho ne: (208)734-7510
Attorneys for Plaintiff
JTL\51440ord.com

6

7
8

IN THE DISTRICT COURT OF THE FIFTH
JUDICIAL DISTRICT OF THE

9

STATE OF IDAHO, IN AND FOR THE
CO UNT Y OF TW IN FAL LS

10

11

14
15

Case No. CV 95- 37c 3

)

Plaintiffs,

12
13

)

:..ARRY F. HANSEN.

)
)
)
)

vs.

\RENE B.. MACE; RICH MACE:
JEFFREY R. BENEDETTI; JOHN
DOES I-IV. whosa true names are

:.inknown: and BETTY ANN LAYTON
,
16

Def endan:s.

C~D ER RE: PLAINTl:=;:-·s
f,.':OTION TO COMPE:_,
DISCOVERY

)
)
)
.

)

)
,)

17
18

Plaintiff's mot ion to comoel disc ove
ry hav ing com e befo re the cQurt on
'
;

.

19

21

Mon day , December 8, 1997, and plai
ntiff Lar ry Han sen app ear ing by and
thro ugh his
cou nse l of record John T. Lezamiz, and
defe nda nt Lay ton Gils on app ear ing
thro ugh her

22

cou nse l of reco rd Jamie LaMure, and
goo d cau se ·appearing:

20

NO W WH ERE FOR E, IT IS HER EBY
OR DER ED a·nd ADJ UD GE D AS

23

HEH
Cbarr rrrd

Hepworr/1,

FOLLOWS:

002139

!

--.

.

(

-

1. Plaintiffs motion to compel is hereby granted.
2

2. The court finds that the information requested regarding Dr. Burton's

3

income received from performing independent medical evaluations is reasonably

4

calculated to lead to the discovery of relevant information concerning the issue of bias or

5

interest, and that such information also relates to the expertise of the witness concerning

6

his general knowledge and believability.

7

3." The court further orders that plaintiff is not required to pay for the ex;_Jense

B

of Dr. Burton providing the requested information, and also orders that costs and fe:s with

9

regard

to the

10

4. The scope of plainfiff s requested ir.~ormation is limited to the infor.iation

11

12
13

regarcing Dr. Burien only, and not to the other me:nbers of Dr. Burton's firm or r.:sdical

I

orgar.i=aiion.

II

I

'i

DATED this£) day of December, 1~97.

i

i4

instant hearing ara not granted.

I

15
16
17
18

19

;.J.:,

20

21
22

23

002140
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(

(
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1
2
3

4

CERT IFICA TE OF MAIL ING
The undersigned, a resident attorney of the State of Idaho
, with offices at 133
Shoshone Street North, Post Office Box 389, Twin Falls, Idaho
, 8330 3, and one of the
attorneys for the plaintiff in this matter, certif ies that he cause
d to be maile d a copy of the

abov? ~nd foregoing ORDER RE: PLAINTIFF'S MOTION TO COM
PEL DISCOVERY on
the qtri day of December 1997, to:
i

5

6

7

John J. Lerm a
Brady Lerma, Chart ered
P. 0. Box 1398
Boise, ID 8370 1-139 8

8

Pat Inglis
Hamlin & Sass er

9

P. 0. Box 1648 8
Boise. ID 8371 5

10

Jamie.-!.. LaMure

11

Quane. Smith, Howa rd & Hull
";·, "!
8 .-,v
UA .c..1-

12

Twin Fa11s. ID 83303

13

14

15

0JJ
: : I'

. fr

1

\

16
17

18

19
20
21
22

23

H:tH
Cil;arUr td

_H!~orr l,,
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IN THE DISTKICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

)

DIXIE EAGER,
Plaintiff,

)
CASE NO. CV - 00 - 1639
)
) ORDER RE: VARIOUS PRE-TRIAL
)
MOTIONS

)
GEM STATE PRODUCE SUPPLY, INC.,
2:1 Idaho c:xporatic.,: DANA L.
\:',.u..NDERGIESSEN: XYZ Business
::ntities 1 through 1C and JOHN or JANE
DOES 1 though 10.
Defendant.

)

)
)
)
)

)
)

T'1is matter came before the Court for hearing at 11 f00 a.m., Friday, July 13,

2001, upon various ~ ;etrial motions filed by the parties. Plaintiffs appeared through John
C. Hohnhorst and Benjamin J. Cluff of Hepworth, Lezamiz & Hohnhorst.

Defendants

appeared through Bret Walther of Brady Lerma Chartered.
FOR GOOD CAUSE SHOWN, IT IS HEREBY ORDERED, ADJUDGED ANO

DECREED:

1.

Plaintiff's Motion in Limine re: Disclosure of Phen-Fen Litigation is

h~reby granted. There shall be no disclosure or mention of the fact that
plaintiff Dixie Eager was previously involved in litigation with American Home

002143
ORDER RE: VARIOUS PRE-TRIAL MOTIONS - 1

Products Corp. involving cardiac injuries allegedly caused by the diet drug
"Phen-Fen." This order shall not preclude the parties from revealing the
existence of pfaintiffs cardiac condition. or its cause.
2.

Plaintiffs Motion To Exclude Testimony of Or. Richard Wilson, M.D., is

grantad on the following terms:
(a) The Court finds that Or. Richard Wilson
is in direct and deliberate disobedience of an
- order of this court in the form of a Subpoena
Ouces Tecum issued by counsel for plaintiff for
the taking of Dr. Wilson's deposition.
(b) Dr. \Nilson is ordere~ and required to
furnish to :::aunsel for defendants all documents
and other information respcnsive to item(4),
subsecticr.s (2) and (3) of the Subpoena Duces
Tecum, which dccu~ents shail be delivered into
:he hands of counsel for plair.tiff no later than
5:00 p.m .. \/1/ednesday. July 18, 2001. Dr.
Wilson r:ee~ nm supply the information
.:oncernir.~ his tctal i;icome as -:ailed for by item
14). subsec:ion (1) of the Subroena.
(c) TJ the exlent deemed n·ecessary by
counsel fer plaimiff, after inspecting the
documents produced by Qr. \Nilson, Dr. Wilson
shall make himself availabie at a mutually
convenient time on July 19 or 20, 2001 for the
continuation of his deposition, which may be
conducted either ·in person or by telephone, at
rhe election of counsel for plaintiff.
(d)
In the event that the information
described in subsection (8) above is not fully
provided in a timely manner, or Dr. Wilson fails
or refuses to make himself available for his
continued deposition as specified in subsection
(c), he shall be excluded from testifying at trial.

ORDER RE: VARIOUS PRE-TRIAL MOTIONS - 2
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'.-. )
I.•· \

3.

Defendants' Motion In Limine (Exclude Future Wage Loss) is hereby

denied as premature and without prejudice to defendants' right to reassert
such arguments at a later time.

DATED t h i ~ f July, 2001.
l

norable Nathan W. Higer
istrict Judge

CONFORMED COPIES TO:

Bret A. Walther
Brady Lerma, Chartered
P. 0. Box 1398
Boise. ID 83701-1398

John C. Hohnhors~
Hepworth, Lezamiz & Hohr.;iorst
P. 0. Box 389
Twin Falls, ID 83303

Douolas1G. Johnson
745 \Nest 4th Avenue, Suite 306
Anchcrage, Alaska 99501
DATED this

2..Cf~·day of July,

1

2001.

Clerk
(hohn\eager\ptorder.wpd)

ORDER RE: VARIOUS PRE-TRIAL MOTIONS - 3

002145

EXHIBIT I

002146

Jim C. Harris
Jim C. Harris

i

(

.......

LAW OFFICE OF JIM·C
Attorney at Law

HARRIS

115 Main Street, Ste. 202
Boise, Idaho

83702

(208) 336-4667

(208) 343-7331 Facsimile
ISB No; 1612

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

c--cy
''·'Xl·'ELL
~li
l'l,'-v
,V
'
I

Pl ai r.-ci ff,

.- .

\{~

JON TAi'•lPL YN and KARIN TAMPL YN 1

-Defendants.
_______________
TD:

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CVPI 0200256D

NOTICE FOR DEPOS~1~0N
DUC!:S TECUM

THE DEFEND.~NTS ABOVE-NAMED AND THEIR ATTORNEY OF RECORD
PLEASE TA!<E · NOTICE that

the above-named plaintiff by and

through her attorney of record will take testimony upon oral
· examination of Dr. Richa~d Wilson on October 15, 2003 at 3:00 p.m.,
at the offices of Dr. Wilson, 999 N. Curtis Road, Boise, Idaho at

which time and place you are notified to appear and take such part
in said examination as is required.

This deposition will be taken pursuant to the Idaho Rules of

NOTICE FOR DEPOSITION - DUCES TECUM - PAGE 1
002147

Civil Procedure(c

I

will be used fa~ purpo~ :, of the trial in

this

matter on November 3, 2003.

DUCES TECUM:
A.

Financial records reflecting the total income realized by

Dr. Richard Wilson and his group of physicians for his services
(gross income earned) during calendar years 1998, 19991 2000, 2001
and 2002.
B.

Financial records which would permit and/or allow Dr.

vlilson to testify as to the issue of what portion of his gross
income ,for· the above specified years were derived from performing

"Independent Medi ca 1 Exami·nati ons" at the request of defendants,
insurance companies, or other defense interests in personal injury
'

and workers compensation claims and for testifying in litif2tion.
C.

Inforiiiati on 2.s to the pon:i on of the income received

during the a~ove specified years from State Farm Insurance Campany
(Lhe insurer for the defendants Tamplyns).
o,
1n

All documents considered by or referenced by Dr. Wilson

making his evaluation, forming his opinion and/or preparing his

report with

regard

to the physi ca 1 examination and review of

documents ,n this matter (IME of plaintiff Peggy Maxwell).

DATED this

!'A
/ C(_ day of September,

2003.

JIM C. HARRIS
Attorney for Plaintiff
,

NOTICE FOR DEPOSITION - 0UCES TECUM - PAGE 2
002148

EXJIIBIT J

002149

(

Jim C. Harris
LA~'/ OFFICE OF JIM C HARRIS
Attorney at Law
115 Main Street, Ste. 202
Boise, Idaho
83702
(208) 336-4667

:JCT
~
t

,"I
.. _

!
~..:

r~"'l•"I

..:.i.:~J

I

(208) 343-7331 Facsimile
ISB No: 1612

-IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE

STATE

OF

IDAHO, IN AND FOR THE COUNTY OF ADA

P::GGY MA\':1ELL and ROY MAXWELL,
Plaintiffs,
\'S.

]ON TAMP:... YN and KARIN T.!Jr1PLYN,

Defendants.
________________

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CVPI O2OO256D

ORDER COMPELLING
DISCOVERY

The Plaintiffs having brought their Motion to Compel by and

through counsel, and said Motion having been heard by this court on
or about October 21, 2003, and good cause having been shown for

entry of the requested Motion to Compel,
IT IS

ORDERED

AND

THIS

DOES

ORDER

that the defendant's

disclosed expert witness, to-wit; Dr. Richard Wilson, M.D. be and
hereby is required to produce the documents requested in that
certain Notice of Deposition Duces Tecum issued originally on
September 19, 2003 for purposes of his appearance at deposition on

ORDER COMPELLING DISCOVERY - PAGE 1
002150

C:VUJOIT

<

or after October - /h, 2003 as noticed by
IT IS

FURTHER

ORDERED

that

d

plaintiff.

subsequent

to. procu.ri ng the

information and/or documents requested in paragraphs A, Band C of
said Duces Tecum, all said information and/or documents shall be
considered confidential by all parties and counsel to this matter

and that said information and/or documents shall not be published,
divulged or disseminated to any third party except by Order of this

court or pursuant to the Idaho Rules of Eyidence during trial of
Ihi s matter.

DATED this the

day of October, 2003.

DISTRICT JUDGE

ORDER COMPELLING DISCOVERY - PAGE 2
. ,.. ...
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(

IN T~E DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF _THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
Register No.I
)
)
)
)
) .

A single person,
Plaintiff,
-vsLE L J,

1

Defendant.
_____________
__
.:__

)
)
)
)
)
)
)

MINUTE~ENTRY

&

ORDER

The Plaintiff's Motion to Compel came before the Court for
hearing on May 29, 2001, pursuant to notice.

Appearing for the

Plaintiff at the hearing was Vern E. Herzog, Jr_. of V~ri:i E. Herzog
&

Associates.

Appearing for the Defendant was Javier L. Gabiola

of Douglas J. Balfour, Chartered.
Prior to the hearing, the Court had received and reviewed the
Motion, the Affidavit of
Support

of

.

'

Motion

to

, the Plaintiff's Brief in
Compel,

the

Defendant's·

Memorandum

in

Objection to the Plaintiff's Motion, to Compel, and the Affipavit

Register CVPI00-00019B
MINUTE ENTRY & ORDER
Page 1
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(
of

Javier

L.

Gabiola

in

Support

Plaintiff's Motion to Compel.

of

Defendant's

Objection

to

At the hearing, the Court heard the

respective arguments of counsel as to the Motion and then went off
the record to discuss each interrogatory, request for admissions,
and request for production of documents.

After such discussion,

the Court GRANTED and DENIED the Motion to Compel as follows:
1.
The Defendant will gJlfil?!=~errogatories 1, 2, 3, 4,
5, 6, 7, 12, 13, 14, 17, 18,
20, 29 22, 23, 24, 25, 26, 27,
2 8 , 2 9 , 3 O , and 31 ;
.,.___.

@,

2.
The Defendant 4 will provide the Plaintiff with the
··.number of times Dr. Wilson has been retained as a consultant by
Douglas J. Balfour, Chartered each year for the past five years
(Interrogatory #10 as amended by the Court);
3.
The Defendant will provide the Plaintiff with the
percentage of the total number of independent medical examinations
Dr. Wilson hqs conduct.ed in the last five years at the request of~
tefenctants• (Interrogatory #15 as ~mended by the Court);
4.
The Defendant will provide the Pl~in~iff with the
amount of income Dr. Wilson has received in the last five years
fio
onductin
medical eiaminations on behaif of ' Derendants
(Interrogatory 16 as amen e by the Court;
5.
The Defendant will inform the Plaintiff if, after
having reviewed all of pr. Birkenhagen's records, Dr. Wilson finds
anything that would indicate the surgical procedure itself fell
below the acceptable medical standard of care (if Dr. Wilson may
render such an opinion) (Interrogatory #32 as amended by the
Court) ;
6 ..
The Defendant need not produce any further information
to the Plaintiff as to Interrogatories 8, 9, and 11 and Request
for Admission 1, 2, and 3;
'J.
The Defendant ._.,ill produce -the documents to respon~ to .
Request for Production 1 and 2;

Register CVPI00-00019B
MINUTE ENTRY & ORDER
Page 2
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(
8.
The Defendant will produce the documents to the Court
in response to Request for Production 3 and 4.
In camera, the
Court will determine if any of such document~~will thereafter need
to be produced to the Plaintiff;
9.
All of such answers and production of documents will be
finished on or before June 15, 2001;
10. The circumstances surrounding the making of this motion
and opposing this motion make an award of expenses unjust to
either party.
The making of the motion and the opposition to the
motion was substantially justified;
11. The Plaintiff will pay any expenses incurred by the
Defendant in answering these request for interrogatories.
The
Defendant will submit an estimate of such expenses by June 4,
2001.
IT· IS SO ORDERED.
DATED May 30, 2001.

Copies to:
Vern E. Herzog, Jr.
Javier L. Gabiola

Register CVPI00-00019B
MINUTE ENTRY & ORDER
Page 3
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9-~.!_1}.(" "ARIEPY LAW OFFICES

FAX NO. {

'261099

P. 02/12

'
~

. -:

..
•

Richard N. Gariepy

GARIEPY LAW OFFICES, P.A.
Post Offil:e Box 3869
·Ketchum, ID 83340

(208) 726-4824
(208) 726--1099 Fax
Attorney for_ Plaintiffs

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF fDAHO. JN AND FOR THE COUNiY OF BANNOCK

' husbar,d and wife,

Plaintiffs,

MAR os2l1t12

>
Case No. CVPl-00..00011B

)
)
}

)
)

V.

~

MINUTE ENTRY AND

0

C,

e;\
: .:, :o;,( :=rn.

)
)
)

Defendants.

.
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On February 11f 2002, 1he Court heard by telephone ccnferencj~I ~f~;-

!
en - i
Motion to Vacate the present Trial Setting of February 19, 2002, and Plaintiffs' Motion

·. .)

-

to Compel discovery responses regarding Defendants• IME doctafS, Dr. Phillips and Or.
.

I

Wilson. and Defendants' Motion to Compel ~rding Plafntffb' treating physician, Dr.
e=

a,

Benjamin Blair.
The Plaintiffs appears through their counsel, Richard N. Gariepy, and
Defendants !lppear:. through their counsel, Robert Willlams. Oefense- counsel Indicated

that he did n-:t oppose Plaintiffs, Motion to Vacate 1he Trial Setting. Plaintiffs, Motion to
Vacate the Trial SeUJng Is hereby granted.

·

IT IS HEREBY ORDERED that the trial currently scheduted for February 19,
2002, is vacated, and this matter is reset far a JURY TRIAL to be convened on
MINU'rE S:NTRV AND ORDER 1
4

.. ·-···

·- ...... ,_ ..... .... _,
,
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FAX NO.

r

281089

P. 03112

Tuesday, July 30, 2002 through August 2, 2002. DISCOv.ERY cutoff shall be 30 days
before trial.

Plaintiffs' Motion to Ccmpel the Oefend,snts to answer certain interrogatories and
requests for production, dated September 13, 2000, requestin; information regarding
Oefendi:fnts' two independent medical examiners, Or. Michael Phillips and Dr. Richard
Wilsen, ls hereby granted. Defendants shaH respand to said tntem,gatories and

requests for productron Within _
. \

.J

days Df this Onjer.

Defendants' Motion to Ccmpel the Plaintiffs ta answer a stmOar set of diseavery ·
request regan:iing Plaintiffs' treating physician, Dr. Benjamin Blair, is hereby denied.
The Court recognizes the distinction between treating medical doctcrs and between

doctors who are hired as expertwttnesses·to give"testfmony at time of~af.
I

DATED this~ day of February, 2002.

j/2tlf'/~fl~

Judge Wifliam H.
District Judge

wcocfland

l··

MINUTE ENTRY AND ORDER • 2
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~EPY LAW OFF ICES

FAX NO, (

.261099

P. 04/12

...
Cf!R11FICATE OF SERVICE..

I hereby certify that on lite ..L. day of ~1181Ved a true and co"9CI
I
ccpy of 1h& foregoing to:

[ JHand Delivered

DONALD F. CAREY, ESQ.
QUANESMITH
2325 W. BROADWAY, SUlTe 8
IDAHO FALlS, ID 83402

[ I Facsimile
[X] u. s Man

RICHARD N. GARIEPY
GARl~Y I.AW OFFICE~. PA .

[ JHand Delivered

P.O. BOX 3889
KETCHUM, 10 83340

[ l Facsimile

[ XJ U. s'Mail

CJenc

' MrNure ~ Y AND oRoeA. 3

.

. -.

........ .
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Jeffrey A. Thomson
ELAM & BURKE, P.A.
251 E. Front St., Ste. 300
P.O. Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
jat@elamburke.com
ISB #3380
Attorneys for Farmers Insurance
Company of Idaho
IN THE MATTER OF THE ARBITRATION BETWEEN
PEGGY CEDILLO,
Arbitration Case No. 81700-0040
Claimant,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Respondent.
STATE OF IDAHO
County of

t?t<..,.,_~

FARMERS INSURANCE COMPANY OF
IDAHO'S OBJECTIONS AND ANSWERS
TO CEDILLO'S FIRST SET OF
INTERROGATORIES TO FARMERS
INSURANCE COMPANY OF IDAHO
CONCERN1NG THE AMOUNT JUSTLY
DUE

)

) ss.
)

Ron Ramsey, being first duly sworn upon oath, deposes and says tl1at he is a Senior
GeneraI Adjuster for Farn1ers Insurance Company ofldaho {"Respondent") in this action and
makes the following answers to the interrogatories contained within Cedillo's First Set of
Interrogatories, Requests for Production of Documents, and Requests for Admission to Farmers
Insurance Company of Idaho Concerning the Amount Justly Due dated February 21, 2012,

FARMERS INSURANCE COMPANY OF IDAHO'S ,OBJECTIONS AND ANSWERS TO
CEDILLO'S FIRST SBT'OF INTERROGATORIES TO FARMER$ INSURANCE COMPANY
OF IDAHO CONCERNING THE AMOUNT JUSTLY DUE - 1

i 'tEcE.IVED
MAR002161
2 0 2D12

R

pursuant to Rule 33(a) of the Idaho Rules of Civil Procedure. Objections, if any, are asserted by
counsel of record.

GENERAL OBJECTIONS
1.

Respondent objects to each interrogatory (collectively and interchangeably

referred to as "discovery request" or "discovery requests") to the extent it seeks infonnation
protected from discovery by the attorney-client privilege, accountant-client privilege, joint
defense privilege, common interest privilege, work-product doctrine or other applicable privilege
or exemption.
2.

Respondent objects to each discovery request to the extent it is overly br~ad,

seeks information not specific to Claimant's claims, or is irrelevant to the issues pied in the
Complaint and not reasonably calculated to lead to the discovery of admissible evidence.
3.

Re~pondent objects to each discovery request to the extent it is unduly

burdensome.
4.

Respondent objects to each discovery request to the extent it purports to seek

information that is not known to Respondent, or that would not be located or identified in the
course of a search of files that Respondent deems reasonably likely to contain responsive
information or that are not within Respondent's possession, custody or control.
5.

Respondent objects to each discovery request to the extent that words or phrases

used by Plaintiff in the discovery request, definitions, or instructions are vague, ambiguous,
undefined, or otherwise fail to describe the infonnation sought with reasonable particularity such
that Respondent must speculate as to the information sought.

FARMERS INSURANCE COMPANY OF IDAHO'S OBJECTIONS AND ANSWERS TO
CEDILLO'S FIRST SET OF INTERROGATORIES TO FARMERS INSURANCE COMPANY
OF IDAHO CONCERNING THE AMOUNT JUSTLY DUE- 2
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6.

Nothing in these responses is to be construed as waiving rights or objections

which otherwise may be available to Respondent, nor should Respondent's response to any of the
discovery requests be deemed an admission ofrelevancy, materiality, and/or admissibility in
evidence of either the request, the response, or any docurnenf produc-ed pursuant thereto.
7.

Respondent objects to each discovery request to the extent it exceeds the scope of

discovery allowed under Idaho Rule of Civil Procedure 26.
8.

Respondent specifically objects to the term "identify" as defined in items I

through 4 and the term "Claim" in item 9 of the Definitions and Instructions on the basis that the
terms are ov~rly broad and unduly burdensome.
9.

Respondent also objects to definition 9 "Claim" on the basis that it is vague,

am~iguous and overly broad.
INTERROGATORY NO. 1: Identify each person answering tliese Interrogatories,

Requests for Production, and Requests for Admission.
ANSWER:

Ron Ramsey, Senior 9eneral Adjuster, Farmers Insurance Company of

Idaho, c/o Jeffiey:A. Thomson, Elam & Burke, P.A.
INTERROGATORY NO. 2: Identify each and every person known to you who has

knowledge of or who purports to ~ave any knowledge of any of the facts relating to the Claim
and/or the amount justly due Cedillo. Please also state the factual knowledge known to that
person.
OBJECTION/ANSWER: Respondent objects to this interrogatory on the basis that the

term "claim" is vague, ambiguous and overly broad. Respondent further objects to this
FARMERS INSURANCE COMPANY OF IDAHO'S OBJECTIONS AND ANSWERS TO.
CEDILLO'S FIRST SET OF INTERROGATORIES TO FARMERSlNSURANCE COMPANY
OF IDAHO CONCERNING THE AMOUNT JUSTLY DUE - 3
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interrogatory on the basis that the phrase "the amount justly due Cedillo" is vague, ambiguous
l

and irrelevant to the arbitration issues.
· Subject to and without waiver of said objections, the following individuals are expected
to have knowledge relating to the issues to be arbitrated:
Peggy Cedillo
c/o Jon Steele, her counsel of record
Jon Steele
Runft & Steele Law Office
1020 W. Main Street
Boise, ID 87302
Sumer Davis (Cedillo's daughter- dob 1979); 484-7005
Kaysha L. Davis (Cedillo's daughter- dob 1982)
Richard Davis, Plaintiffs ex-husband (as of 1992)
Rodolfo Cedillo, Plaintiff's ex-husband (as of 1999)
Addresses Unknown
Coworkers
Group One Eagle
500 East Shore Drive
Eagle, ID 83666
Therapists
Alderman Medical Acupuncture
1166 N. Cole Road
Boise, ID 83704
James Bates, M.D., and staff
2020 S. Eagle Road
Meridian, ID 83642
Therapists and Staff
Hands On Physical Therapy
5255 Overland Road
Boise, ID 83705

FARMERS INSURANCE COMPANY OF IDAHO'S OBJECTIONS AND ANSWERS TO
CEDILLO'S FIRST SET OF INTERROGATORIES TO FARMERS INSURANCE COMPANY
OF IDAHO CONCERNING THE AMOUNT JUSTLY DUE - 4
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Physicians and staff
Intermountain Medical Imaging
927 W. Myrtle
Boise, ID 83702
Vivek Kadyan, M.D., and staff
Boise Physical Medicine & Rehabilitation
1000 N. Curtis Road, Suite 202
Boise, ID 83 706

J_:. ..

Kenneth Little, M.D., Charisse L. Mack, PA-C, and staff
Neuroscience Associates
6140 W. Curtisian, Suite 400
Boise, ID 83 704
Physicians and Staff
McMillan Medical Center
4750 N. Five Mile Road
Boise, ID 83713
David N. Price, D. C., and staff
Price Chiropractic Center
9508 Fairview Avenue
Boise, ID 83704
Physicians and staff
Saint Alphonsus Regional Medical Center
1055 N. Curtis Road
Boise, ID 83706
P~ysicians and Staff
St. Luke's regional Medical Center
190 E. Bannock
Boise, ID 83712
Scott Hoopes, M.D./Joycelyn Reiland, NP-C and staff
2273 E. Gala, Suite 100
Meridian, ID 83642
Scot Scheffel, M.D., and staff
Idaho Sports Medicine Institute
FARMERS INSURANCE COMPANY OF IDAHO'S OBJECTIONS AND ANSWERS TO
CEDILLO'S FIRST SET OF INTERROGATORIES TO FARMERS INSURANCE COMPANY
OF IDAHO CONCERNING THE AMOUNT JUSTLY DUE - 5
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1188 University Drive
Boise, ID 83 706
Thomas Goodwin, M.D.
8854 W. Emerald
Boise, ID 83 704
Therapists and
Staff
HealthSouth Treasure Valley Hospital
8800 W. Emerald Street
Boise, ID 83704
Michael O'Brien, M.D.
901 North Curtis Road
Boise, ID 83 706
Jeffrey Welker, D.C., and staff
301 N. 27 th Street
Boise, ID 83 702
Jonathan Kramer, M.D.
1736 S. Millenium Way
Meridian, ID 83642
Susan Hegstad, M.D.
222 N. 2nd Street
Boise, ID 83702
Darin Weyhrich, M.D., and staff
222 N. 2nd Street
Boise, ID 83702
Steven Mings, M.D., and staff
388 Park Center Boulevard
Boise, ID 83706
Leticia Cross, MSW
13384 W. Bluebonnet Drive
Boise, ID 83713

;c1.

FARMERS INSURANCE COMPANY OF IDAHO'S OBJECTIONS AND ANSWERS TO
CEDILLO'S FIRST SET OF INTERROGATORIES TO FARMERS INSURANCE COMPANY
OF IDAHO CONCERNING THE AMOUNT JUSTLY DUE - 6
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and possibly:
Richard Dubose
Idaho Pain Center
8950 W. Emerald
Boise, ID 83704
Claimant h~s knowledge of her employment history, her marital history and living
arrangements at the time of the accident caused by Jon Steele, her medical history, her prior and
subsequent accidents and injuries, and medical conditions and her treatment alleged as related to
the accident which is the subject of this action. Claimant also has knowledge concerning her job
at the time of the accident and any impact her alleged injuries have had on her performance and
wage earning capability.

t::·

Claimant's current husband Jon Steele is expected to have knowledge regarding the
accident caused by him, Claimant's physical abilities, vacations taken, recreational activities and
medical complaints both before and subsequent to the accident which is the subject of this action,
Claimant's medical treatment before and subsequent to the accident, Claimant's income, the time
spent by Claimant's working before and after the accident and the nature of her employment and
time spent by Claimant caring for her son from a prior marriage.
Claimant's ex-husband Rodolfo Cedillo is expected to have knowledge of the care
provided by Claimant to their minor son both prior to and subsequent to the accident which is the
subject of this action and medical treatment received by and medical conditions of Claimant
during their marriage and possibly subsequently. Claimant's ex-husband Richard Davis is
expected to have knowledge of Claimaqt's medical treatment and medical conditions during their
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marriage and contacts with Claimant with respect to their children Sumer Davis and Kaysha
Davis.
Claimant's daughters Sumer Davis and Kaysha Davis are expected to have knowledge
concerning Claimant's medical complaints and treatrnent1 her physical abilities, her recreational
activities and her employment both before and after the accident caused by Jon Steele, and prior ·
accidents in which she has been involved.
Claimant's coworkers at Group One Eagle are expected to have knowledge of Claimant's
work activities, duties, earnings and the market for homes in the local area for 2007 through
present.
Claimant's medical providers are expected to have knowledge as to treatment provided to
.

Claimant allegedly related to the accident which is the subject of this action, treatment provided
to Claimant for pre-existing or subsequent conditions or both, and statements made by Claimant
to them or in their presence as reflected in their records.
All witnesses are expected to have knowledge of statements made by Claimant to them or
in their presence.

INTERROGATORY NO. 3: Identify any document relating to or defining the benefits
provided by Farmers' UIM coverage.

OBJECTION/ANSWER: Respondent objects to this interrogatory on the basis that the
information relating to policy limits or benefits paid are specifically identified on the Stipulation
as items 2 and 3 as information which cannot be addressed at the arbitration of this matter.
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Subject to and without waiver of said objection, Claimant's Fanners Insurance Company
ofldaho Policy No. 75 16354 25 85.
INTERROGATORY NO. 4: Identify each category of benefits provided by Farmers'
Policy to Cedillo as a result of the Crash.
ANSWER: Medical payment and UIM coverages.
INTERROGATORY NO. 5: Identify all persons you intend to call as a witness and
state the subject matter on which the person has knowledge.
OBJECTION/ANSWER: Respondent objects to this interrogatory on the grounds that it
is overly broad and unduly burdensome based upon Claimant's definition of"identify."
Subject to and without waiver of said objection, Respondent has not yet determined
which witnesses will be called to testify at the arbitration of this matter. Witnesses may,
however, include any person identified in the answer to Interrogatory No. 2 above. See the
answer to Interrogatory No. 2 regarding the knowledge which each witness may have. Witnesses
called will not, under any circumstances, include all or even most of the individuals identified.
r:<'··

INTERROGATORY NO. 6: Identify each document, object, or thing, including
surveillance of Cedillo, intended to be introduced or utilized in any manner in this arbitration.
OBJECTION/ANSWER: Respondent objects to this interrogatory on the grounds that it
is overly broad an unduly burdensome based upon Claimant's definition of"identify."
Subject to and without waiver of said objection, Respondent has not, as yet, determined
what documentary, written or other physical evidence will be presented as exhibits at the trial of
this matter. Exhibits may include (I) Claimant's medical records and bills for any condition
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If!!.

treated at any time, including but not limited to treatment alleged to be related to the accident
which is the subject of this action; (2) records related to any work-related or personal injuries
sustained by Claimant prior to the accident which is the subject of this action or subsequent to it;
(3) any employment records obtained; (4) any or all of Claimant's tax returns or other earnings
records; (5) any and all documents produced by any party; and (6) any and all documents
produced by non-parties.
INTERROGATORY NO. 7: For each person answering these Interrogatories, Requests
for Production, and Requests for Admission describe in detail the function or service performed
by that person in evaluating the following:
a.

The Claim

b.

The Policy

C.

The amount justly due Cedillo

OBJECTION: Respondent objects to this interrogatory on the basis that information
regarding "evaluating" Claimant's demand for damages is irrelevant to this arbitration.
Respondent also objects to the term "Claim" and phrase ''amount justly due as they are vague,
ambiguous and overly broad.
INTERROGATORY NO. 8: Identify any document relating to the following:
a.

The Claim

"'
b.

The Policy

c.

The amount justly due Cedillo

.
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OBJECTIONS/ANSWER:
a.

Respondent objects to this subpart as the definition of "claim" as it is vague,

ambiguous, overly broad and irrelevant.
b.

Respondent objects to this subpart on the basis that the infonnation relating to

policy limits or benefits paid are specifically identified on the Stipulation as items 2 and 3 as
information which cannot be addressed at the arbitration of this matter, and it is irrelevant to the
issues to be arbitrated.
Subject to and without waiver of said objection, see the Policy No. 75 15354-25-85 and
the endorsements thereto, produced h~rewith and labeled Policy 001 - Policy 036.
c.

Respondent objects to this subpart on the basis that the phrase "amount justly

due" is vague and ambiguous and is irrelevant to the issues to be arbitrated.

INTERROGATORY NO. 9: Identify each file that was opened, created, or maintained ·
by any person relating to the following:
a.

The Claim

b.

The Policy

c.

The amount justly due Cedillo

OBJECTION/ANS,WER: Respondent objects to this interrogatory on the basis that the
term "identify" is overly broad and unduly burdensome. Respondent further objects to this
I

interrogatory on the basis that Respondent would have no knowledge of the existence or contents
of any files kept by Claimant. Respondent finally objects that it is irrelevant in this arbitration
proceeding.
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n

DATED th~s

.

lf2_ day of March, 2012.
Ron Ramsey

SUBSCRIBED AND SWORN to before me this

K

.r,-.1

\

day of March, 2012 .

..···

...__
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As to objections only:
ELAM & BURKE, P.A.

I'!

CERTIFICATE OF SERVICE
1 H~REBY CERTIFY that on the _Jj_.dayofMarch, 2012, I caused a true and correct
copy of the foregoing document to be served as follows:
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702

/4s.

Mail
_ _ Hand Delivery
_ _ Federal Express
Facsimile - 947-2424

'~--
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IN THE MATTER OF THE ARBITRATION BETWEEN

PEGGY CEDILLO,
Claimant,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Respondent.

)
)
)
)
)
)
)
)
)
)
.)

Case No. 81700-0040
PRE-HEARING ORDER NO. 6 RE:
RESPONDENT'S MOTION TO QUASH
SUBPOENA DUCES TECUM

________________

Pending before the Arbitrator is Respondent's Motion to Quash a Subpoena Duces
Tecum of Richard Wilson, M.D. ("Subpoena") under the provisions of Rule 45(d), I.R.C.P. A
copy of the Subpoena is attached to this Order marked Exhibit A.
A Telephonic hearing was held by the Arbitrator upon Respondent's Motion on
November 2, 2012. JON STEELE, Runft & Steel Law Offices, PLLC, appeared on behalf of
Claimant, PEGGY CEDILLO and JEFFREY A. THOMSON, Elam & Burke, P.A., appeared on
behalf of Respondent, FARMERS INSURANCE COMPANY OF IDAHO. The Arbitrator heard
oral arguments from counsel upon the Motion. Having read and considered the written
submissions of counsel for the parties and having heard and considered their arguments, the
Arbitrator has decided to grant the Motion in part and deny the Motion in part for the following
reasons.
The Arbitrator is aware that Dr. Wilson has a reputation in the legal community in Boise,
Idaho as being primarily a defense oriented expert witness. That does not disqualify Dr. Wilson
\

from serving as an expert witness in this arbitration proceeding. The Arbitrator does not need the
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financial information that is sought in the Subpoena Duces Tecum to Richard Wilson, M.D. in
order to judge the credibility of Dr. Wilson or the reliability and validity of the testimony he
might offer as an expert witness in this arbitration proceeding. The Arbitrator will judge the
proffered evidence based upon the requirements of I. R. E. 702 and whether the scientific basis
for such evidence is reliable. If it does not satisfy the requirements of I.R.E. 702, it will be
inadmissible. If it is inconsistent with physical evidence, lacks a reliable scientific basis or is
inherently incredible, it will not be credited by the Arbitrator. The Arbitrator will also judge the
weight of the evidence based upon the qualifications of the witness, the opportunity of the
witness for observation and opinions, the overall accuracy of the statements made by the witness,
and the integrity of the witness.
The Arbitrator has been made aware by the Affidavit of Jon M. Steele in Opposition to
Respondent's Motion to Quash Subpoena Duces Tecum that several district judges in Idaho have
over the years ordered the production of Dr. Wilson's financial statements, tax returns and other
business records in district court proceedings notwithstanding that such information is beyond
the scope of discovery of experts that is permitted by Rule 26(b)(4) of the Idaho Rules of Civil
Procedure. Those orders are considered by this Arbitrator to be irrelevant to this proceeding.
The Arbitrator does not need the financial statements, tax returns and other business records of
Dr. Wilson in order to judge the reliability and validity of the testimony he might offer in this
arbitration proceeding. Claimant will be allowed to cross-examine Dr. Wilson upon these matters
at the evidentiary hearing.
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Based upon the foregoing the Respondent's Motion to Quash Subpoena Duces Tecum is
DENIED in the following respects and Dr. Wilson will be ordered to produce:
1.

Richard Wilson, M.D.'s complete files and documents concerning Peggy
Cedillo.

2.

Results of all tests or evaluations concerning Peggy Cedillo.

3.

All correspondence concerning Peggy Cedillo, including e-mails with attorney
Jeffrey A. Thomson, any other person at the law firm of Elam Burke, and any
other person or entity (including Respondent and any person or entity associated
with Respondent).

4.

A list of all civil cases (including arbitrations) in which Richard Wilson, M.D.
has been deposed or has testified in matters relating to personal injuries,
including workmen's compensation litigation, for the past four years identifying
whether he was retained by the plaintiff or the defendant for each such case.

5.

Identification of every deposition Dr. Wilson has given in the last four years, and
if he has this information, the name of the party on whose behalf Dr. Wilson
testified; the name of the state and county in which the case was filed; the case
name and case number, and the name and address of Plaintiffs attorney or
attorneys.

6.

The number of times Dr. Wilson has testified as an expert witness at trial or
hearing during the past four years, and if he has this information indicating how
many times he testified on behalf of the plaintiff and how many times for the
defendants during those years.

7.

The number of times Dr. Wilson has testified as an expert witness in an
arbitration proceeding during the past four years and if he has this information,
how many times he testified on behalf of the plaintiff and how any times for the
defendants during those years.

In all other respects the Respondent's Motion to Quash Subpoena Duces Tecum is

GRANTED.
An Amended Subpoena Duces Tecum will be issued in compliance with this Order.
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All provisions of the previous Pre-Hearing Scheduling Orders, except for the changes
contained herein, shall remain in full force and effect until modified by subsequent Order.

IT IS SO ORDERED.
DATED this 5th day of November, 2012.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 5th day of November, 2012, I caused to be served a
true copy of the foregoing PREHEARING ORER NO. 6 RE: RESPONDENT'S MOTION TO
QUASH SUBPOENA DUCES TECUM by the method indicated below, and addressed to each
of the following:
Jon Steele
Runft & Steele Law Offices, PLLC 1020 W. Main
Street, Suite 400
Boise, ID 83702
jsteele@runftsteele.com

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
_x_E-mail
_ _ Telecopy

Jeffrey A. Thomson
Elam & Burke, P.A.
P.O. Box 1539
Boise, ID 83701
jat@elamburke.com

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
_x_E-mail
_ _ Telecopy
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(

IN THE MATTER OF THE ARBITRATION BETWEEN

PEGGY CEDILLO,
Claimant,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Respondent.

)
)
)
)
)

Case No. 81700-0040
ARBITRATOR'S ORDER (NO. 9) RE:
EVIDENTIARY OBJECTIONS

)
)
)
)
)

________________)
Pending before the Arbitrator are objections made by Respondent to certain evidence
offered by Claimant during the depositions of David Price D.C.., and Kenneth Little M.D. Th~
objections are stated in the letter from counsel for Respondent to the Arbitrator dated November
14, 2012. The parties were able to resolve some of the objections prior to the evidentiary
hearing, but others remain pending for this Order of the Arbitrator.
With respect to the objections made during the deposition of David Nelson Price, D.C.,
taken October 23, 2012, pages 47 to 51:
Respondent's objection to Dr. Price's reports relating to
Claimant's injuries, diagnosis, treatment~ and prognosis, is sustained and
the Arbitrator will not read Dr. Price's reports.
Respondent's objection to Dr. Price's opinions as to causation of
the injuries to Claimant that Dr. Price observed and treated is ovenuled.
Respondent's objection to Dr. Price's opinion of the prognosis for
Claimant's shoulder is sustained because Dr. Price deferred to Dr.
Goodwin with respect to the prognosis on her shoulder and did not offer
an opinion as to prognosis.
ARBITRATOR'S ORDER (NO. 9) RE: EVIDENTIARY OBJECTIONS - 1
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(

(

Respondent's objection ns to causation of injuries to Claimant's
shoulder involving the rotator cuff muscles and the labrum as resulting
from the May 25, 2008 accident is overruled.
Respondent's objection to Dr. Price's opinion as to causation of
injmies to claimant's cervical thoracic sprain/strain injuries, her low back
sprain/strain injuries, as resulting from the May 25, 2008 accident is
overmled.
Respondent's objection to Dr. Price's opinion that Claimant will
have a further acceleration of the degenerative changes in the cervical
spine and that having multi-level surgery on her cervical spine will
significantly nccelerate the degenerative changes in the areas above and
below the point of surgical fusion is overruled.
Respondent's objection to Dr. Price's opinion that the disk
extrusion at C7-Tl is due to the trauma of the May 25, 2008 accident and
that the prognosis for that area is going to be one of continual problems
because of the altered mechanics associated with the fusion is overruled.
With respect to the Deposition of Dr. Kenneth Little, it is the understanding of the
Arbitrator that the pa1ties have resolved the objections to the exhibits that were offered during
the deposition to the extent they were violative of the arbitration orders and the stipulation of the
parties with respect to payment and insurance information. The objection to the admission of Dr.
Little's expert report is well founded and sustained. The Arbitrator will not read Dr. Little's
rep011.
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The foregoing rulings are not factual findings, but only rulings on the admissibility of the
evidence.

IT IS SO ORDERED.
DATED this 4th day of December, 2012.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 4th day of December, 2012, I caused to be served a
tme copy of the foregoing ARBITRATOR'S ORDER (NO. 9) RE: EVIDENTIARY
OBJECTIONS by the method indicated below, and addressed to each of the following:
Jon Steele
Runft & Steele Law Offices, PLLC 1020 W. Main
Street, Suite 400
Boise, ID 83702
jsteele@mnftsteele.com

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
_x_E-mail
_ _ Telecopy

Jeffrey A. Thomson
Elam & Burke, P.A.
P.O. Box 1539
Boise, ID 83701
jat@elamburke.com

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
_x_E-mail
_ _ Telecopy
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IN THE MATTER OF THE ARBITRATION BETWEEN

PEGGY CEDILLO,
Claimant,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Respondent.

)
)
)
)
)
)
)
)
)
)
.)

Case No. 81700-0040
ARBITRATOR'S DECISION AND
INTERIM AWARD

________________
I.

INTRODUCTION

This arbitration involves claims for damages under the underinsured motorist provisions
of a policy of insurance that was issued by Respondent, Farmers Insurance Company of Idaho to
Claimant, Peggy B. Cedillo. The claims are disputed by Respondent. The dispute has been
submitted to binding arbitration pursuant to the agreement to arbitrate, which is contained in the
insurance policy. The agreement to arbitrate, the Idaho Uniform Arbitration Act, Idaho Code§ 7901, et seq., the Pre-Hearing Orders that were entered by the arbitrator in this matter, and the
Stipulations of the Parties dated February 22, 2012 and April 5, 2012 govern these proceedings.
An evidentiary hearing was commenced on November 20, 2012 in Boise, Idaho before
the duly appointed arbitrator, Merlyn W. Clark. Claimant, Peggy B. Cedillo, appeared in person
represented by her attorney, Jon M. Steele, Runft & Steele Law Offices, PLLC. Jeffrey A.
Thomson, Elam & Burke, P.A., appeared with Ron Ramsey, a representative of Respondent, on
behalf of Respondent. Oral and documentary evidence was presented by the parties. The
evidentiary hearing was completed on November 21, 2012. At the close of the hearing the parties
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'

stipulated to submit simultaneous written closing arguments on or before December 10, 2012 and
simultaneous written responses on or before December 17, 2012. The written closing arguments
have been submitted and the matter is npw fully submitted for a decision and interim award.

II.

ISSUE FOR DECISION

The issue to be decided by this arbitration is the amount of payment due under the
underinsured motorist ("UIM") coverage in the policy of insurance that was issued to Claimant
by Respondent. The parties have agreed that an Interim Award will be issued reflecting a gross
award of damages as would be recoverable for bodily injury caused by Jon Steele's negligence in
operating his motorcycle. See Prehearing Order No. 2, p.2. After the issuance of an Interim
Award, a Final Award will be issued reflecting any setoffs, collateral source reductions,
subrogations or prejudgment interest. Id.
Because the insurance clause in the insurance policy that covers Claimant expressly
-·
provides that "[t]he expense of the arbitrator and all other expenses of arbitration will be shared
equally" by the parties and-"[a]ttorney's fees and fees paid for the witnesses are not expenses of
arbitration and will be paid by the party incurring them," this Arbitrator has no authority to
award expenses of-arbitration or attorney fees and costs to either party in this proceeding.

III.

EVIDENCE, FACTUAL BACKGROUND AND DECISIONS

A.

The Insurance Coverage.

1.

Claimant is insured under a policy of insurance that was issued by Respondent. The

policy provided underinsured motorist coverage to Claimant on May 25, 2008.
2.

Claimant was injured in a motorcycle accident on May 25, 2008 and has made a claim for

damages under the underinsured motori~t coverage of the policy. The claim is disputed by the
insurer.
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3.

The policy of insurance contains an arbitration clause, which provides for binding

arbitration if the insurer and insured disagree whether the insured is legally entitled to recover
damages from the owner or operator of an underinsured motor vehicle or the amount thereof.
The arbitration clause further provides:
In that event, an arbitrator will be selected by the insured person and us. If
agreement on an arbitrator cannot be reached within (30) days, the judge of a
court having jurisdiction will appoint the arbitrator. The expense of the arbitrator
and all other expenses of arbitration will be shared equally. Attorney's fees and
fees paid for the witnesses are not expenses of arbitration and will be paid by the
party incurring them.
The arbitration will take place in the county where the insured person lives. Local
court rules governing procedures and evidence will apply. The decision in writing
of the arbitrator will be binding subject to the terms of this insurance. Formal
demand for arbitration shall be filed in a court of competent jurisdiction. The
court shall be located in the county and state of residence of the party making the
demand. Demand may also be made by sending a ce1tified letter to the party
against whom arbitration is sought, with a return receipt as evidence.
See the Insurance Policy.

..B.
4.

The Motorcycle Accident.
On May 25, 2008, Claimant was injured while riding as a pass~!1ger on a motorcycle that

was being operated by Jon Steele ("Steele"), who is now her husband. They were married on
December 8, 2008. The accident happened on Warm Springs Ave., below the Mesa area, east of Boise
in Ada County, Idaho. The cycle, which was being driven by Steele in an easterly direction at a speed of
about 30 mph, drifted to the right side of the road and sideswiped a concrete barrier, known as a Jersey
barrier, which was situated on the south side of the road. Steele's actions were the sole cause of the
accident because he failed to control the cycle and allowed it to drift to the right and into the barrier.
5.

When the cycle accident occurred on May 25, 2008, Claimant was sitting in the passenger seat

behind the driver. Her back was supported by a backrest. Claimant's right side, including her hand, arm
and hip came in contact with the barrier. Claimant suffered abrasions and contusions on her right hand,
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which remains scarred. There were no abrasions on Claimant's elbow or shoulder. The contact with the
barrier rotated Claimant's upper torso in a clockwise direction during the collision.
6.

When the cycle accident occurred, Claimant was not wearing protective clothing such as leathers,

gloves or a helmet, but there is no evidence that the injuries she suffered, except perhaps the injury to the
back of her hand, would have been materially reduced by such protective wear.
7.

The collision with the barrier damaged the gas tank, foot pegs and other areas on the right side of

the cycle. The cycle remained operable after the collision. The driver brought the cycle to a controlled
stop and then drove the cycle and Claimant to Steele's residence. Claimant then drove herself home. The
accident was not reported to law enforcement authorities.'

C.

Claimant's Medical History.

8.

The extent of injuries suffered by Cl1:timant in the accident and the cause of such injuries are

disputed by the Respondent, which makes certain aspects of Claimant's prior physical condition and
medical history relevant.

1.
9.

Claimant's Pre-Accident Medical History.

In 2000, Claimant was struck in the right shoulder by the mirror on her motor vehicle

when a passing motorist struck the minor and it broke off and flew through an open window into
her right shoulder.

10.

On February 1, 2001, Claimant was in a motor vehicle accident during which her vehicle, a

Dodge Durango, was struck from the rear by a pickup truck going about 50 mph. Claimant was injured in
that collision.

11.

Claimant was seen on February 1, 2001 by Dr. Ten-y Little, M.D., ("Dr. Terry Little") for the

injuries Claimant suffered in the February 1, 2001 accident.

12.

On March 19, 2001, Dr. David Price, D.C., ("Dr. Price") saw Claimant on referral from Dr.

Terry Little for injuries from the February 1, 2001 accident. She told Dr. Price she had a history of a prior
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accident involving her right shoulder. She told him that in June of 2000, she was driving a motor vehicle
with the window rolled down and was sideswiped by another vehicle, breaking the mirror off and
throwing it against Claimant's right shoulder. She was being treated by Dr. Welker for the 2000 accident.
Claimant told Dr. Price she was substantially better from a pain standpoint and was almost back to full
function, estimating she was probably 90 - 95% recovered from the prior injury.

13.

On March 19, 2001, Dr. Price reported that Claimant "reports pain in her head that is

predominantly in the temple, frontal and sinus areas and has a constant headache since the time of the
accident. It is variable -- it is of variable intensity. Generally, she feels the headaches have probably·
worsened slightly." Dr. Price also reported in 2001 "patient [Claimant] has pain in the cervical spine that
is presently bilaterally. This is a deep aching pain, stiffness, and soreness with sharpness on movements in
extension or toward the right side." Dr. Price also reported in 2001, "The patient [Claimant] has been
experiencing symptoms of pain, numbness and tingling down the right lateral upper arm, crossing into the
medial forearm and into the #4 and 5 digits on the right hand." Claimant told Dr. Price that following the
February 1, 2001 accident she had immediate onset of headache and neck pain. She reported she has new
pains and an exacerbation of her old pains and feels like she is now worse than even right after the
accident, as her condition has continued to deteriorate.

14.

Dr. Price examined Claimant on March 19, 2001 and made the following diagnoses:
• Cervical thoracic acceleration/deceleration sprain/strain injury with posttramatic
biomechanical dysfunction, muscular spasming;
• Lumbrosacral and sacroiliac sprain/strain injury with posttraumatic bio mechanical
dysfunction, muscular spasming; and
• Right shoulder sprain/strain injury that involved the rotator cuff muscle with possible
impingement, and right upper extremity symptoms.

Dr. Price treated Claimant for these injuries until December of 2002.

15.

On August 30, 2001, an MRI scan was performed on Claimant. The scan demonstrated intact

rotator cuff; an extensive tear of the superior labium that is comparable to a slap tear; right
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shoulder diffuse parascapular strain syndrome; and component of clinical rotator cuff tendinitis
impingement type syndrome.

16.

On September 25, 2001, on referral from Dr. Michael O'Brien, M.D., Claimant saw Dr.

Thomas Goodwin, M.D., ("Dr. Goodwin"), an orthopedic surgeon at Boise Orthopedic Clinic for
some complaints regarding her right shoulder; pain limitations in motion, and weakness in her
right shoulder attributed to the accident on February 1, 2001. Upon examination, Dr. Goodwin
diagnosed: 1) right shoulder diffuse parascapular strain syndrome 2) superior glenoid labral tear
and 3) component of clinical rotator cuff tendfnitis impingement type syndrome. He
recommended nonsurgical management of her condition.

17.

On April 15, 2002, Claimant again saw Dr. Goodwin with complaints of pain in her right

shoulder, she complained it was getting worse with light activities, such as riding a bicycle. He again
recommended nonsurgical management of the condition.

I 8.

On July 25, 2002, Dr. Goodwin again saw Claimant. He examined her and made the following

diagnoses: 1) right shoulder rotator cuff tendinits and impingement; 2) right shoulder labral tear; 3)
posterior perilabral cyst extending into spinoglenoid notch of scapula with potential compression of
suprascapular nerve. This time he recommended surgery.

19.

On July 26, 2002, Claimant had surgery on her right shoulder performed by Dr. Goodwin at

Healthsouth Treasure Valley Hospital. The preoperative diagnoses were: 1) right shoulder labral tears; 2)
rotator cuff impingement syndrome; and 3) Acromioclavicular joint osteoarthritis and chondromalacia.
The postoperative diagnoses were the same.

20.

Dr. Price continued to treat Claimant. On November 18, 2002, Dr. Price gave a prognosis that he

expected in her cervical spine she would have episodes of symptomatic and functional regression
occurring most probably about once a quarter and that these would involve tightening through the
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suboccipital region, which is at the base of the skull, leading to headaches and stiffness in the upper
cervical spine and that it would probably take her anywhere from two to up to four treatments to get her
past that. Dr. Price also noted that she may have some residuals in the mid-back area between the
shoulder blades and that she would be more susceptible to premature degenerative change in her cervical
spine related to the altered mechanics because of the accident on February 1, 2001.
21.

On November 25, 2002, Claimant saw Dr. Price, claiming she had turned her head and had a

sudden onset of sharp pain in the cervical area he had been treating. Dr. Price continued to treat her for
this condition, which he relates to the February 1, 2001 accident, until December 11, 2002. At this time
she had residual cervical thoracic pain that was spreading from her trapezius ridge area upward into the
base of her occiput. Also, mid-back pain predominantly across the bra line area that affected some of her
endurance when she would be exercising;-Dr. Price did not see Claimant again until 2006.
22.

On February 15, 2006, Dr. Price saw Claimant. She indicated she was having some headaches

and neck pain, and she thought it was from sleeping wrong. She reported she was not having upper
extremity symptoms but was sore through her shoulders with dominance on the left and that previously it
had been more dominant toward the right side. Dr. Price gave a diagnosis that she had a cervical facet and
a costovertebral impingement with a cervical torticollis, muscular spasming, myofascitis, and
compensatory thoracolumbar mechanical strain. He saw her and treated her on two occasions after that.

23.

On June 20, 2007, Dr. Price next saw Claimant. She presented for evaluation and treatment of

primary left-sided hip pain and cervical thoracic pain. She reported she had been on a backpacking trip
and had felt that probably her cervical thoracic pain was related to that. The pain was extending up into
the suboccipital region, which Dr. Price in 2002 had anticipated would probably happen to her. She
reported herself experiencing a generalized pain, numbness, and tingling in both upper extremities with
dominance on the right side, but she did not have focal weakness. She did have some endurance weaknes~
that Dr. Price thought was related to some rotator cuff muscle impingement point problems that she was
having. She also tested positive for some thoracic outlet syndrome symptoms and she possibly had some
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underlying disk etiology for radicular type symptoms. Dr. Price treated her for this condition on five
occasions.

24.

On October 24, 2007, Claimant presented to Dr. Price because of tightness in her cervical

thoracic region. He saw her and treated her on five occasions for that condition. The last treatment was
on November 1, 2007.

25.

On January 14, 2008, Claimant presented to Dr. Price with right-sided dominant cervical thoracic

pain and muscular tightness and spasm. She also complained of pain throughout the trapezius ridge and
into the right levator scapula. She was treated on two occasions for this condition. She was scheduled for
two more treatments on May 15 and 22, 2008 but did not appear for those. At this time Dr. Price
suspected she could have a C6 disk that could be causing her some nerve root irritation, but she did not
have hard or progressive neurologicals that would be supportive of nerve root compression.

26.

On February 27, 2008, Dr. Price tr~ated Claimant for paracervical thoracic muscular pain,

tightness and spasm. She also had pain throughout the trapezius ridge and into the right levator scapula.
He noted "C6 disk- weak right triceps" and C5-C6-C7 dysfunction resulting from the 2001 accident. Dr.
Price treated Claimant for this condition on five occasions in March and four occasions in April of 2008.
Dr. Price started Claimant on some home traction for self-maintenance because of the underlying
degenerative changes that she had. He noted that she had improved to the point that by the end of April
his plan was to work with her one time per week for about two weeks and then go to a two-week interval.
The plan was for her to begin her regular workouts again at the gym on May 8, 2008.

27.

On May 15, 2008, Claimant saw Dr. Price who noted her right cervical thoracic region was

continuing to improve and he expected her to be on her workout regimen and able to take care of herself.

28.

Prior to the cycle accident on May 25, 2008, Claimant was being treated by Dr. Price for

muscular spasming and pain through the cervical thoracic region extending into the right shoulder.
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2.

Claimant's Post-Accident Medical History.

29.

When the cycle accident occurred on May 25, 2008, Claimant was sitting in the passenger seat

behind the driver. Her back was supported by a backrest. Claimant's right side, including her hand, arm
and hip came in contact with the barrier. Claimant suffered abrasions and contusions on her right hand,
which remains scarred. There were no abrasions on Claimant's elbow or shoulder. The contact with the
barrier rotated Claimant's upper torso in a clockwise direction during the collision. Following the
accident, Claimant was not feeling well. She experienced problems, including spasms, pain in her neck
and her right shoulder, and she suffered from headaches.
30.

On May 26, 2008, Claimant presented at McMillan Medical Clinic and was seen by Dr. Natalie

A. Domangue-ShiflettJvLD., ("Dr. Shiflett") for an open wound on her right hand. The Clinic personnel
scrubbed the debris from her hand, which was painful and treated it. Claimant returned to McMillan
Medical Clinic on May 27, 2008 for follow-up treatment of her right hand injury.
31.

On May 29, 2008, Claimant presented to Dr. Price for injuries suffered during the cycle accident.

Dr. Price noted that her hand and side had been impacted into the barrier and her body, head, and shoulder
had been violently swung backwards. Dr. Price reported on May 29, 2008, "[t]he patient [Claimant]
reports that she has headache pain in the occipital region traveling to the frontal area, but predominantly
in the occipital portion of the head. It has been constantly present since a short time following the
accident, but it is of variable intensity." Upon Examination of Claimant, Dr. Price reported he found:
• She had posterior paracervical muscular spasming that was extending from the upper
portion of the neck in the suboccipital region down through the cervical-thoracic
junction, and outward into the shoulders, downward into the shoulder blades or scapulae.
• When Dr. Price stimulated or tested the suboccipital trigger points they reproduced her
headache pains that she was complaining of and when it was done to the musculature, it
substantially intensified the pain into the neck, out to the shoulders, down into the
shoulder blades. There was radiation into the right shoulder and into the right scapula or
shoulder blade.
• Claimant was decreased in her extension or bending backwards of the neck by about
25%, and this produced a middle-to-low pinching pain in the cervical spine. She could
force through that but it was with marked pain intensification.
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• Claimant was decreased in her rotation to the right side by about one-third but it was
full to the left side.
• Claimant's lateral flexion to the left was decreased about 50% and to the right about
25%. The end points of those motions were accompanied by substantial pain.
• When Claimant had a cervical distraction test, pulling up on her neck, it was painful in
the suboccipital region.
• When Claimant had a shoulder depression test, it was painful on the opposite side with
dominance on the right.
• When Claimant had a foraminal compression test, which would be pressing down on
the cervical spine vertically, it was painful, but if an extension or lateral flexion
component was added, the pain intensified and was dominantly painful to the right side,
causing radiation into the shoulder and shoulder blade itself. The function on her left
shoulder in movement was normal and painless.
• The function on her right shoulder in movement was restricted and painful in the upper
portions of that movement. The right shoulder blade or scapula was hypomobile, showing
significant decrease in mobility compared to normal.
• The reduction of the circumduction or circular movement of the right shoulder was
restricted about on~-third in comparison to what was able to be accomplished on the left
side; that abduction of the right shoulder was decreased about one-third on the right wide,
or in other words lifting it up, in comparison to the left.
• Internal rotation or bringing the shoulder -- the hand back behind the back was
decreased about 25% on the right side in comparison to the left.
• The insertion point of the common tendon of the rotator cuff muscle group was very
painful to palpation.
• The rhomboid muscles or the muscles between the shoulder blades were spasmed
bilaterally, extending into the spinal muscles.
• The part of the rotator cuff muscle group in the teres minor and the infraspinatus
muscles, which are on the back of the shoulder blade, were spasmed and painful. If those
trigger points were tested or pressed on or stimulated, they reproduced paraesthesia and
pain down the right upper extremity.
• Claimant also had indication of possible thoracic outlet syndrome with positive testing
with scalenus muscle involvement through a part of the cervical spine that reproduced
some pain and paresthesia in the right upper extremity.
• Claimant had substantial abrasions on the hand/wrist area.
• Claimant showed significant endurance weakness in the triceps muscle on the right side,
and the top two segments injler neck.
• The C5 through 7 segments in her cervical spine showed significant restriction
biomechanically.
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• Between her shoulder blades the spinal segments involved in that area showed
significant abnormal movement.
• The musculature in the front of the cervical spine was strained and painful and weak on
strength testing, especially if it was tested from an angle--a 45 degree angle from the
patient's right or left.
·

• In testing of the low back the Claimant was very flexible in that she could reach her
mid-shin area with some pulling pain across her low back but her extension was not so
flexible as she was limited about 50% because of low back pain.
• Lateral flexion on side bending to the side toward the right was decreased about onethird but it was full to the left.
• Rotation to the right was decreased about 20% but full to the left. These restricted
motions produced pain across the lumbosacral region but did not cause lower extremity
symptoms.
• The buttocks musculature was spasmed, particularly on the right side. Stimulation of
trigger points there reproduced some of her pains in the lower extremities, like a sciatic
neuralgia type of pain and it radiated grade 2, which would mean down to the knee.
• When laying in a prone or face-down position, Claimant was restricted in lifting the
right lower extremity, indicating sacroiliac joint dysfunction and lumbosacral pain.

• In a sitting position, when she straightened her legs bilaterally with both legs going up,
the chin brought to her sternum, and a straining maneuver performed, it significantly
increased the pain the neck/upper back area.
• In the lower extremities the anterior tibiallis muscle, which is the muscle that lifts the
foot up toward the knee, showed significant weakness with endurance.
• When Claimant bent backwards and to the right and to the left, she had significant
increase in her low back pain but it did not cause lower extremity radiations. Her
parathoracolumbar musculature was spasmed and weak when tested in both a clockwise
and counterclockwise rotational direction.
32.

Many of these findings that were reported by Dr. Price on May 29, 2008, had also been

reported upon examination of Claimant by Dr. Price on March 19, 2001 when he treated her for
the injuries she suffered from the rear-end collision. Under conclusions in the 2008 report, it says,
"A cervicotharacic sprain/strain injury with posttraumatic biomechanical dysfunction and
muscular spasming." This is almost identical to the conclusions in the 2001 report. Under
conclusion #3 in 2008 report, it refers to "the lumbosacral/sacroiliac sprain/strain injury with
posttraumatic biomechanical dysfunction and muscular spasming" and it says word for word the
same thing in the 2001 report. Under conclusion #4 in the 2008 report, it states: "indications of
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present sclerogenic right upper extremity pain/paraesthesia related to a rotator cuff injury and
sclerogenic referral points being active... " In the 2001 report at conclusion No. 4, it states,
"Right upper extremity symptoms that could have a radicular component, but most probably
involved sclerogenic symptoms related to the right shoulder."

33.

On May 29, 2008, Dr. Price took x-rays of Claimant that showed she had discogenic spondylosis

or, in other words some wear and tear type of arthritis at the C5-C6-C7 levels, which are the bottom three
segments in the cervical spine and there was clear mechanical dysfunction in her neck between a forward
flexion and extension template view of her neck. In the 2001 x-ray report of Claimant, Dr. Price reported:
"These x-rays show the patient to have mild discogenic spondylosis at the C6-7 leveT."

34.

On May 29, 2008, Dr. Price also x-rayed the low back area and it showed that she had a tilt of the

lumbar spine toward the left side and some torqueing or what is called obliquity of the pelvis and some
inferior tilting of the sacral base toward the left side.

35.

Dr. Price opined that the injuries he found and reported when he examined Claimant on May 29,

2008, were related to the motorcycle accident.

36.

On May 29, 2008, Dr. Price referred Claimant to Dr. James Bates, a physical medicine

rehabilitation physician, for assistance medically. In a letter to Dr. Bates, Dr. Price states:
• Claimant had a prior history of cervical disk involvement in the C5-6-7 areas;
moderate discogenic spondylosis at those levels; he had recently seen her because of her
C5-C6 disk.
• She was doing home traction and was essentially pain free in the cervicothoracic
region, with some residual tightness in the trapezius ridge and levator scapula muscles,
and some intermittent radiation in the superior and medial scapulae.
•Dr.Price was concerned about the flare up in the right upper extremity. Dr. Price was
referring to the fact that the shoulder was now very symptomatic. By "upper extremity"
Dr. Price was talking about the shoulder and down the arm.
37.

On June 6, 2008, Claimant presented to Dr. Bates for consultation and treatment. Dr. Bates

treated Claimant with injections of Cortisone, which provided only temporary relief and he prescribed
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pain killers and pain patches for Claimant. She saw Dr. Bates in June, July, August, September and
October of 2008. The last visit was October 9, 2008.
38.

On August 27, 2008, Dr. Price reevaluated Claimant. She presented complaining that she went

out of town on vacation and that her shoulder pain had gradually intensified, spread into the right side,
middle to low shoulder blade area and that she was having difficulty sleeping, and was frustrated. She
requested that something be done to ease her pain. Dr. Price recommended an MRI to determine the
extent of her cervical disk injuries and possible nerve root impingement. She also complained of having
substantial pain through part of the rotator cuff muscle group and Dr. Price suspected she might have a
tear in the labrum of her shoulder.
39.

On September 8, 2008, an MRI was performed on Claimant which showed a "new disk extrusion

arising from the dorsal right disk margin at C7-Tl measuring approximately 9x3x4 millimeters in

i

transverse and anterior to posterior and cranial to caudal height." Dr. Price explained that an "extrusion"
is a type of herniation that has progressed to the point that the disk material has escaped the outside
circumference of the disk and has migrated somewhat in a lobular type of fashion in some direction away
from the disk and it has extruded or extended past the disk margin and creates somewhat of a lobular type
of appearance. It may compress a nerve or it may be painful for the disk itself but not compress the nerve.

40.

Dr. Price opined that in Claimant's case, the extrusion was large enough to be causing nerve root

compression.

41.

Dr. Price explained that the MRI showed a disk extrusion from the C7-Tl space that was not

present when the x.:ray was taken of that area on May 29, 2008 and that the x-ray taken on May 29, 2008
showed a comparatively normal disk space and did not show significant arthritic change or degenerative
change at the C7-T 1 level.

42.

Dr. Price explained that he suspected a tear in Claimant's Iabrum in the right shoulder because

she was continuing to have substantial pain in a portion of her range of motion and on circumduction,
abduction, internal and now external rotation. He noted the combining of the mechanism of injury where
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her shoulder was pulled back and in that way forced backwards and into the shoulder socket itself along
with the continued symptomatology in spite of the injection into the shoulder to try to relieve some of the
rotator cuff tendinitis and impingement pain led him to believe from this experience that there may be a
tear of the Iabrum itself.

43.

On September 14, 2008, Claimant presented to Alderman Medical Acupuncture of Idaho for

acupuncture treatments. She received 10 acupuncture treatments between September 14, 2008 and
October 27, 2008. They did not resolve her pain issues.

44.

On October 29, 2008, on referral from John Alderman, OMD, L.L.C., Claimant presented to Dr.

Kenneth M. Little, M.D., ("Dr. Little") a Neurological surgeon with Neuroscience Associates, Boise,
Idaho, for consultation regarding a chief complaint of neck pain, trapezius pain, and right shoulder pain.
This was the initial visit with Dr. Little, who noted that Claimant reported having neck pain, trapezius
pain, right shoulder, and right mid scapular pain since the accident on May 25, 2008. She has not noticed
any weakness in her arms. She initially had some right arm numbness and tingling involving her right
radial forearm, index finger, and middle finger, which has subsided. She has been experiencing
headaches.

45.

Dr. Little reported the MRI dated September 8, 2008 shows a new C7-Tl soft disc extrusion

extending into the right ventral epidural space abutting the ventral dural sac adjacent to the anterior root
of the right C8 nerve root. He noted that at C5-6 there is a loss of disc space height with mild to moderate
broad based spondylitic ridging abutting the ventral cord surface. There is minimal neural foraminal
narrowing, left greater than right at C5-6. At C6-7 there is disc space narrowing with mild circumferential
broad based osseus spondylotic ridging. There is a small perineural cyst in the left neural foramina." Dr.
Little's impression was "likely has right C8 radiculitits secondary to a dramatic disc protrusion at C7-Tl."
"Complicating her symptomatology is a history of shoulder problems. Though I suspect her symptoms are
not coming from her shoulder, it does remain a possibility." Dr. Little recommended a C7-Tl
transforaminal epidural steroid injection" at C6 and suggested a "decompression of the C8 nerve root by
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way of anterior cervical approach." Because the injection at the C6 distribution eased Claimant's pain, Dr.
Little opined the neck pain and radicular type arm pain was specifically in the C6 distribution.

46.

On November 24, 2008, Claimant had a C7-Tl anterior cervical decompression and fusion with

iliac crest bone graft that was performed by Dr. Little. The preoperative diagnosis was right C8
radiculopathy secondary to right C7-Tl traumatic herniated nucleus pulposus. The post-operative
diagnosis was right C8 radiculopathy secondary to right C7-Tl traumatic herniated nucleus pulposus.
47.

Dr. Little opined that Claimant's injuries (the disk herniation) were ca~_sed by the cycle accident,

based upon the MRI which showed mild degenerative changes at C7-T1 with a new disk extrusion plus
the observation on the MRI that the disk extrusion was associated with quite a bit of edema or swelling,
meaning it is more likely recent rather than old, and given that just prior to the accident she had not had
neck pain and did not have radicular sympt?ms, nerve root impingement symptoms.
48.

On December 3, 2008, Claimant presented to Dr. Little post operation. She reported she was

doing well and without arm pain.
49.

On December 31, 2008, Claimant presented to Dr. Little for followup. She reported she was

doing very well, with no radicular arm pain, but she did complain of trapezius pain and posterior neck
pain.
50.

On January 9, 2009, Claimant presented at Hands-On-Physical Therapy for therapy prescribed

by Dr. Little. She continued to receive physical therapy on a regular basis from January 9, 2009 to March
25, 2009 and from May 11, 2010 to June 3, 2010.
51.

On March 26, 2009, Claimant presented to Dr. Little for further followup. She reported

improvement in much of her neck pain with resolution of the pain radiating into her face and well as the
headaches. She complained of pain over her lateral right trapezius, under her right scapula and just below
her right clavicle after rearranging clothes in her closet for over an hour.
52.

On April 27, 2010, on referral from Dr. Little, Claimant presented at Idaho Sports Medicine

Institute and was seen by, Dr. Scot Scheffel, M.D. ("Dr. Scheffel") with complaints of right shoulder
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pain and intermittent right arm numbness. Dr. Scheffel noted Claimant had "lo~g standing right trapezius
pain, some of which preceded her surgery and has persisted since then. She was doing relatively well, but
then started increasing a workout program and was doing a lot of overhead activity and noticed increasing
pain in her trapezius and also began having right arm numbness in the hand. The numbness is worse at
night. Dr. Scheffel opined the trapezius and rhomboid pain was coming from some poor shoulder
mechanics and recommended physical therapy.
53.

On August 18, 2011, Claimant presented to Dr. Scheffler for follow-up to recheck neck and

shoulder pain. Her chart shows she had not really gotten any improvement with her exercises through
physical therapy and she continued to have significant right-sided neck pain into the right trapezius that is
-.;..

.a#

..

much worse with heavy shoulder activity. She had grinding and popping in both shoulders. Dr.
Scheffler' s impression was persistent right shoulder and neck pain, question secondary to
acromioclavicluar joint etiology versus other shoulder pathology. He prescribed and administered
injections in the right AC joint with 1 cc of lidocaine and 1-1/2 cc of Kenalog. Claimant continued
treating with Dr. Scheffler from September 20, 2011 until November 4, 2011.
54.

On October 3, 2011, Claimant had an MRI taken of her right shoulder. Dr. Price explained that

the MRI of the shoulder that was taken on October 3, 2011 verified that Claimant had a tear in the labrum
in the right shoulder. He explained that the MRI report showed a "non-displaced superiorlabral tear
extending into the upper aspect of the anterior labrum" and also a "mild tendinosis involving the
supraspinatus tendon without" disruption."
55.

Dr. Price explained that the cartilage type of cushion inside the shoulder socket, that is called the

labrum, was torn and there was a tendinitis, swelling, and inflammation of one of the rotator cuff muscle
tendons called the supraspinatus muscle.

56.

On November 30, 2011, upon referral from Dr. Little, Claimant was seen by Dr. Thomas

Goodwin for complaints of right shoulder pain, weakness and loss of range of motion. Claimant reported
to Dr. Goodwin that her shoulder had done well since the prior surgery until the cycle accident and that
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she had developed increasing shoulder and scapular pain. Claimant reported that she had to back off on
her weightlifting activity as a result.
57.

Dr. Goodwin opined that the delay between the accident in May of 2008 and seeking treatment

from him on November 30, 2011 is not uncommon. Dr. Goodwin's diagnosis was probable recurrent
superior labral tear of her right shoulder and partial thickness rotator cuff tear of her right shoulder.
58.

On February 15, 2012, Claimant had a C5-6 anterior cervical discectomy and fusion _with left iliac

crest bone graft performed by Dr. Little at St. Luke's Regional Medical Center. The preoperative
diagnoses were: C5-6 spondylosis, degene~ative disk disease and foraminal stenosis. The postoperative
diagnoses were the same. Dr. Little reported that the surgery went well and Claimant recovered better
than the first surgery. She wore a hard collar, then a soft collar during the period of recovery.
59.

On March 27, 2012, Claimant had x-rays at St. Luke's Medical Imaging. The conclusion was

satisfactory unchanged anterior C5-C6 and C7-Tl fusions; C6-7 degenerative disease.
60.

On March 28, 2012, Claimant presented to Dr. Little with complaints of severe neck spasms,

throbbing and paresthesias in her left arm after a walk. Her arm symptoms involve her posterior shoulder,
triceps, ulnar forearm and hand, consistent with the C7 distribution. Dr. Little charted that he would keep
her off work an additional two weeks. Dr. Little issued a prescription that required Claimant to remain off
work through April 13, 2012.
61. .

On April 12, 2012, Claimant had x-rays at St. Luke's Medical Imaging. The conclusion was CS-6

and C7:..1 fusion with no change in alignment or evidence of hardware complication; persistent C6-7
degenerative disk disease.
62.

Dr. Little prescribed return to work with restrictions on April 13, 2012, with limitation on

reaching overhead or lifting with her right arm, no repetitive movement with her right hand; also to wear
a hard collar as necessary and avoid repetitive motions of her head.
63.

On May 7, 2012, Claimant was seen again by Dr. Goodwin. He recommended that she have

surgery to repair her right shoulder.
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64.

On May 22, 2012, Claimant had surgery on her right shoulder by Dr. Goodwin at Treasur~ Valley

Hospital. The preoperative diagnoses were: 1) right shoulder partial thickness rotator cuff tear; 2) superior
labral tear, right shoulder, extending most likely into biceps tendon. The postoperative diagnoses were: 1)
right shoulder partial thickness rotator cuff tear; 2) superior labral tear, right shoulder, extending most
likely into biceps tendon; 3) humeral head and glenoid chondromalacia; 4) subdeltoid subacromial bursa!
adhesions.
65.

Dr. Goodwin reported that the labral tear that Dr. Goodwin saw in this surgery was in the same

location but more macerated, more tom, and it extended into the biceps tendon where the biceps attaches
in the shoulder at the upper part of the labrum; it was in the same location but more significant.
66.
.1

Dr. Goodwin explained that in 2002, he just took a little shaver to smooth off the labrum and

make it smooth again. In 2012 he made an incision lower on the shoulder to reattach the biceps lower
down with a polyethylene anchor screw. Comparing the 2002 and 2012 rotator cuff problem or
impingement, the findings at the 2012 surgery were in the same location of the rotator cuff but more
advanced.
67.

On July 19, 2012, Claimant had x-rays at St. Luke's Medical Imaging. The conclusion was

satisfactory appearance anterior discectomy and fusion procedure C5-6 and C7-Tl; no abnormal
movement or fusion levels; and mild movement at C3-4 and C4-5.
68.

On September 27, 2012, Dr. Little referred Claimant to a pain doctor. He reported her pain was

improving but she needed further care by a pain specialist. Her pain has never completely resolved.

D.

Claimant's Claimed Injuries.
1.

69.

Scrapes and Abrasions.

Claimant was injured in the motorcycle accident and, as conceded by Respondent, she suffered

scrapes and abrasions to her right hand and right hip, and is entitled to compensation for these injuries,
without any deduction for contributory fault.
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2.
70.

Right Shoulder.

There is disagreement in the testimony and medic~l records whether the motorcycle accident

caused the labral and rotator cuff tears in her right shoulder. The evidence clearly establishes that
Claimant had preexisting right shoulder pathology, particularly resulting from the motor vehicle accident
in 2001 when she suffered right shoulder sprain/strain that involved the rotator cuff muscle with possible
impingement, and right upper extremity symptoms.
71.

The MRI scan taken on August 30, 2001 demonstrated intact rotator cuff; an extensive tear of the

superior labrum that is comparable to a slap tear; right shoulder diffuse parascapular strain syndrome; and
component of clinical rotator cuff tendinitis impingement type syndrome.
72.

On July 25, 2002, Dr. Goodwin examined Claimant and made the following diagnoses: 1) right

shoulder rotator cuff tendinits and impingement; 2) right shoulder labral tear; 3) posterior perilabral cyst
extending into spinoglenoid notch of scapula with potential compression of suprascapular nerve. Dr.
Goodwin prescribed surgery.

73.

On July '.£6, 2002, Claimant had surgery on her right shoulder performed by Dr. Goodwin at

Healthsouth Treasure Valley Hospital. The ·postoperative diagnoses were: 1) right shoulder labral tears; 2)
rotator cuff impingement syndrome; and 3) Acromioclavicular joint osteoarthritis and chondromalacia.
74.

Claimant testified that she recovered fully from the shoulder surgery and resumed her normal

activities, which included mountain biking, golfing, weight lifting, hiking, snowshoeing, spin classes,
Yoga and Pilates workouts. The relevant medical records support Claimant's testimony that she was
asymptomatic with respect to her right shoulder prior to the cycle accident.
75.

::6r. Williams opined that the right shoulder conditions did not exist immediately following th,e

cycle accident and therefore were not caused by it. The evidence does not support Dr. Williams' opinion.
When Dr. Price examined Claimant on May 29, 2008, he reported, among other findings:
• She had posterior paracervical muscular spasming that was extending from the upper
portion of the neck in the suboccipital region down through the cervical-thoracic
junction, and outward into the shoulders, downward into the shoulder blades or scapulae.
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• When Dr. Price stimulated or tested the suboccipital trigger points they reproduced her
headache pains that she was complaining of and when it was done to the musculature, it
substantially intensified the pain into the neck, out to the shoulders, down into the
shoulder blades. There was radiation into the right shoulder and into the right scapula or
shoulder blade.
• Claimant was decreased in her rotation to the right side by about one-third but it was
full to the left side.
• When Claimant had a shoulder depression test, it was painful on the opposite side with
dominance on the right.
• The function on her right shoulder in movement was restricted and painful in the upper
portions of that movement. The right shoulder blade or scapula was hypomobile, showing
significant decrease in mobility compared to normal.
• The reduction of the circumduction or circular movement of the right shoulder was
restricted about one-third in comparison to what was able to be accomplished on the left
side; that abduction of the right shoulder was decreased about one-third on the right wide,
or in other words lifting it up, in comparison to the left.
I

• Internal rotation or bringing the shoulder -- the hand back behind the back was
decreased about 25% on the right side in comparison to the left.
• The insertion point of the common tendon of the rotator cuff muscle group was very
painful to palpation.
• The part of the rotator cuff muscle group in the teres minor and the infraspinatus
muscles, which are on the back of the shoulder blade, were spasmed and painful. If those
trigger points were tested or pressed on or stimulated, they reproduced paraesthesia and
pain down the right upper extremity.
76.

On August 27, 2008, Dr. Price reevaluated Claimant. She presented complaining that her

shoulder pain had gradually intensified, spread into the right side, middle to low shoulder blade area and
that she was having difficulty sleeping and was frustrated. She also complained of having substantial pain
through part of the rotator cuff muscle group and Dr. Price suspected she might have a tear in the labrum
of her shoulder.

77.

Dr. Price explained that he suspected a tear in Claimant's labrum in the right shoulder because

she was continuing to have substantial pain in a portion of her range of motion and on circumduction,
abduction, internal and now external rotation. He noted the combining of the mechanism of injury where
her shoulder was pulled back and in that way forced backwards and into the shoulder socket itself along
with the continued symptomatology in spite of the injection into the shoulder to try to relieve some of the
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rotator cuff tendinitis and impingement pain led him to believe from this experience that there may be a
tear of the labrum itself.

78.

On September 14, 2008, Claimant presented to Alderman Medical Acupuncture of Idaho for

acupuncture treatments. She received 10 acupuncture treatments between September 14, 2008 and
October 27, 2008. They did not resolve her pain issues.

79.

On October 29, 2008, on referral from ~ohn Alderman, OMD, L.L.C., Claimant presented to Dr.

Kenneth M. Little, M.D., neurological surgeon with Neuroscience Associates, Boise, Idaho, for
consultation regarding a chief complaint of neck pain, trapezius pain, and right shoulder pain. Dr. Little
noted that Claimant reported having neck pain, trapezius pain, right shoulder, and right mid scapular pain
since the accident on May 25, 2008. She has not noticed any weakness in her arms. She initially had some
right arm numbness and tingling involving her right radial foreann, index finger, and middle finger,
which has subsided.
80.

On April 27, 2010, on referral from Dr. Little, Claimant presented at Idaho Sports Medicine

Institute and was seen by, Dr. Scot Scheffel, M.D. ("Dr. Scheffel") with complaints of right shoulder
pain and intermittent right arm numbness. Dr. Scheffel noted Claimant had "long standing right trapezius
pain, some of which preceded her surgery and has persisted since then. She was doing relatively well, but
then started increasing a workout program and was doing a lot of overhead activity and noticed increasing
pain in her trapezius and also began having right arm numbness in the hand. The numbness is worse at
night. Dr. Scheffel opined the trapezius and rhomboid pain was coming from some poor shoulder
mechanics and recommended physical therapy.
81.

On August 18, 2011, Claimant presented to Dr. Scheffler for followup to recheck neck and

shoulder pain. Her chart shows she had not really gotten any improvement with her exercises through
physical therapy and she continued to have significant right-sided neck pain into the right trapezius that is
much worse with heavy shoulder activity. She had grinding and popping in both shoulders. Dr.
Scheffler' s impression was persistent right shoulder and neck pain, question secondary to
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acromioclavicluar joint etiology versus other shoulder pathology. He prescribed and administered
injections in the right AC joint with 1 cc of lidocaine and 1-1/2 cc of Kenalog. She continued treating
with Dr. Scheffler from September 20, 2011 until November 4, 2011.
82.

On October 3, 2011, Claimant had an MRI taken of her right shoulder. Dr. Price explained that

the MRI of the shoulder that was taken on October 3, 2011 verified that Claimant had a tear in the labrum
in the right shoulder. He explained that the MRI report showed a "nondisplaced superior labral tear
extending into the upper aspect of the anterior labrum" and also a "mild tendinosis involving the
supraspinatus tendon without disruption."
83.

Dr. Price explained that the cartilage type of cushion inside the shoulder socket, that is called the

labrum, was torn and there was a tendinitis; swelling, and inflammation of one of the rotator cuff muscle
tendons called the supraspinatus muscle.

84.

Dr. Price opined the tear in the labrum in the right shoulder and the trauma to the shoulder

involving the rotator cuff muscles resulted from the motorcycle crash. Dr. Price explained that a labral
tear is always undiagnosed until you see it on MRI or during a surgical procedure.
85.

Dr. Price deferred to Dr. Goodwin's opinion with respect to the prognos_is on the shoulder.

86.

Upon referral from Dr. Little, on November 30, 2011, Claimant was seen by Dr. Thomas

Goodwin for complaints of right shoulder pain, weakness and loss of range of motion. Claimant reported
to Dr. Goodwin that her shoulder had done well since the prior surgery until the cycle accident and that
she had developed increasing shoulder and scapular pain. Claimant reported that she had to back off on
her weightlifting activity as a result.
87.

Dr. Goodwin opined that the delay between the accident in May of 2008 and seeking treatment

from him on November 30, 2011 is not uncommon.
88.

-Dr. Goodwin's diagnosis on November 30, 2011, was probable recurrent superior labral tear of

her right shoulder and partial thickness rotator cuff tear of her right shoulder. He did not recommend
surgery at that time.
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89.

Claimant was seen again by Dr. Goodwin on May 7, 2012. He recommended that she have

surgery to repair her shoulder.
90.

On May 22, 2012, Claimant had surgery on her right shoulder by Dr. Goodwin at Treasure Valley

Hospital. The preoperative diagnoses were: I) right shoulder partial thickness rotator cuff tear; 2) superior
labral tear, right shoulder, extending most likely into biceps tendon. The postoperative diagnoses were: 1)
right shoulder partial thickness rotator cuff tear; 2) superior labral tear, right shoulder, extending most
likely into biceps tendon; 3) humeral head and glenoid chondromalacia; 4) subdeltoid subacromial bursa!
adhesions.
91.

Dr. Goodwin reported that the labral tear that Dr. Goodwin saw in this surgery was in the same

location but more macerated, more torn, and it extended into the biceps tendon where the biceps attaches
in the shoulder at the upper part of the labrum; it was in the same location but more significant.
92.

In 2002, Dr. Goodwin just took a little shaver to smooth off the labrum and make it smooth again.

In 2012 he made an incision lower on the shoulder to reattach the biceps lower down with a polyethylene
anchor screw. Comparing the 2002 and 2012 rotator cuff problem or impingement, the findings at the
2012 surgery were in the same location of the rotator cuff but a bit more advanced.
93.

Dr. Goodwin opined that what he saw in Claimant's shoulder in 2012 was more than just a

degenerative wear and tear process; it was consistent with traumatic injury.
94.

Dr. Goodwin opined that Claimant's shoulder injuries were compatible with the type of injuries

she would have sustained in the cycle accident in 2008.
95.

Dr. Goodwin opined that her shoulder injuries were caused by the cycle accident in 2008.

96.

Dr. Goodwin opined th~t based on his review of Dr. Price's records of treating Claiman_~•-she was

not asymptomatic regarding her upper back, the rhomboid, trapezius, and levator scapulai for which she
was receiving treatment; but it could have been a stand-alone issue or it could have been related to
shoulder or neck pathology, either one. It does not change his opinion relating to what he saw of her
shoulder.
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97.

Dr. Goodwin opined that Claimant was symptomatic in the back of her shoulder on the date of the

accident based on Dr. Price's records. Dr. Goodwin has doubts whether the cycle accident was the sole
cause of her shoulder condition that he observed in 2012. He opined that the cycle accident could have
aggravated a pre-existing condition.
98.

Dr. Goodwin opined that weight training by Claimant could possibly have played into some of

this (complaints of pain in her right shoulder and neck, and parascapular pain) in 2012. He also opined
that the weight training could possibly have caused the labrum tear.
99.

Dr. Goodwin opined that now knowing that she had the pretreatment or the history before the

accident and now knowing that she had these difficulties with weight lifting several years after the
accident before she had her surgery, he cannot say with a reasonable degree of medical certainty that the
cycle accident was the sole and only ·cause of the condition he repaired in 2012. He did not offer an
opinion of apportionment.
I 00.

Dr. Goodwin opined the torn labrum was the primary reason for the surgery he performed.

lO l.

The Arbitrator will not make a finding of causation or apportionment based on possibilities that

exercise weight training could have caused or contributed to Claimant's injuries in her right shoulder.
102.

!tis the finding of the Arbitrator that the evidence establishes that the cycle accident was the,

cause of the labral tear and rotator cuff tear.in the Claimant's right shoulder and the evidence does not
igupport a finding that there should be an apportionment of causation or damages resulting from these
injuries. Claimant has met her burden of proof showing the cycle accident caused these injuries to her
right shoulder and she is entitled to compensation for these injuries.

3.

C7-Tl Neck Surgery.

l 03.

On May 29, 2008, Claimant presented to Dr. Price for the injuries she suffered during the cycle

accident. He performed a complete examination of Claimant as related above.
l 04.

Dr. Price explained that the only part of the injuries he observed when he examined Claimant

following the motorcycle accident that predated the motorcycle crash would have been the CS, 6 and 7
discogenic spondylosis.
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105.

Dr. Price did not find any preexisting degenerative condition in the C7-Tl level of Claimant's

spine.

I 06.

On September 8, 2008, an MRI was performed on Claimant, which showed a "new disk extrusion

arising from the dorsal right disk margin at.C7-Tl measuring approximately 9x3x4 millimeters in
transverse and anterior to posterior and cranial to caudal height." Dr. Price explained that an "extrusion"
is a type of herniation that has progressed to the point that the disk material has escaped the outside
circumference of the disk and has migrated somewhat in a lobular type of fashion in some direction away
from the disk and it has extruded or extended past the disk margin and creates somewhat of a lobular type
of appearance. It may compress a nerve or it may be painful for the disk itself but not compress the nerve.

107.

Dr. Price explained that in Claimant's case, the extrusion was large enough to be causing nerve

root compression.

108.

Dr. Price explained that the MRI showed a disk extrusion from the C7-Tl space that was not

present when the x-ray was taken of that area on May 29, 2008 and that the x-ray taken on May 29, 2008
showed a comparatively normal disk space ·and did not show significant arthritic change or degenerative
change at the C7-T I level.

109.

Dr. Price opined that the disk extrusion at the C7-Tl level was the result of the May 25, 2008

motorcycle crash. He also opined that the prognosis for that area is going to be one of continual problems
because of the altered mechanics associated with the fusion. Dr. Price explained that Claimant will have
an acceleration of the degenerative changes in the cervical spine as a result of the motorcycle accident and
the multilevel surgery on her cervical spine above and below the surgical fusion.

110.

Dr. Price deferred to Dr. Little on the prognosis of the surgical fusion.

111.

On October 29, 2008, Claimant presented to Dr. Little for consultation regarding a chief

complaint of neck pain, trapezius pain, and-right shoulder pain on referral from John Alderman, OMD,
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L.L.C. Dr. Little noted that Claimant reported having neck pain, trapezius pain, right shoulder, and right
mid scapular pain since the accident on May 25, 2008. She has not noticed any weakness in her arms. She
initially had some right arm numbness and tingling involving her right radial forearm, index finger, and
middle finger, which has subsided. She has been experiencing headaches.

112.

Dr. Little reported the MRI dated September 8, 2008 shows a new C7-Tl soft disc extrusion

extending into the right ventral epidural space abutting the ventral dural sac adjacent to the anterior root
of the right C8 nerve root. At C5-6 there is a loss of disc space height with mild to moderate broad based
spondylitic ridging abutting the ventral cord surface. There is minimal neural foraminal narrowing, left
greater than right at C5-6. At C6-7 there is disc space narrowing with mild circumferential broad based
osseus spondylotic ridging. There is a small perineural cyst in the left neural foramina." Dr. Little's
impression was "likely has right C8 radiculitits secondary to a dramatic disc protrusion at C7-Tl."
"Complicating her symptomatology is a history of shoulder problems. Though I suspect her symptoms are
not coming from her shoulder, it does remain a possibility." Dr. Little recommended a C7-TJ
transforaminal epidural steroid injection" at C6 and suggested a "decompression of the C8 nerve root by
way of anterior cervical approach." Because the injection at the C6 distribution eased Claimant's pain, Dr.
Little opined the neck pain and radicular type arm pain was specifically in the C6 distribution.

1 I 3.

On November 24, 2008, Claimant had a C7-Tl anterior cervical decompression and fusion with

iliac crest bone graft that was performed by Dr. Little. The preoperative diagnosis was right C8
radiculopathy secondary to right C7-Tl traumatic herniated nucleus pulposus. The post-operative
diagnosis was right C8 radiculopat~y secondary to right C7-TI traumatic herniated nucleus pulposus.
114.

Dr. Little opined that Claimant's injuries (the disk herniation) were caused by the cycle accident,

based upon the MRI which showed mild degenerative changes at C7-TI with a new disk extrusion plus
the observation on the MRI that the disk extrusion was associated with quite a bit of edema or swelling,
meaning it is more likely recent rather than old, and given that just prior to the accident she had not had
neck pain and did not have radicular symptoms, nerve root impingement symptoms.
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115.

Dr. Little opined that Claimant's injuries were a combination of her condition prior to the

accident and her symptoms afterwards.
116.

Dr. Little had no knowledge of the existence of symptoms at C7-Tl prior to the cycle accident or

the treatment she was getting from Dr. Price. He based his opinion that the accident led to the surgery on
a lack of prior symptoms.
117.

Dr. Little opined that the existence of prior symptoms would indicate that the accident aggravated

the prior condition, but was not the sole cause of the condition. Dr. Little opined that he does not have
enough information to opine on the apportionment of the prior condition at C7-Tl.

118.

Dr. Wilson opined that Claimant's treatment and surgery at C7-Tl should be apportioned 50% to

a preexisting condition and 50% to the cycle accident. The Arbitrator finds that Dr. Wilson's opinion is
based on speculation[,~fieriieaicalev~_presentecroytfieafteffil mg phys1cians;Dr:--Pric~-and-~7 _
l;!tfle;-doesnocs~_this_c_ooclusion:-Botnoph1ed-and-t he-medical evidence supports-their, op~~!o~.?
~anh·~rextrusionafC7::Tlwasa]_ewccH1diJ}pnt~s:-~·a used"by·the·cycleaccident a?d~!!th,:._:.§7

@ the~&Y.mptoms tnatreguired the_surgery:J
119.

The evidence as explained by Dr. price when he compared the results of the MRI with the prior x-

ray of Claimant, clearly establishes that the extrusion was not a preexisting condition. The x-ray taken on
May 29, 2008 showed a comparatively normal disk space and did not show significant arthritic change or
degenerative change at the C7-Tl level. Thus,~_!he Arbitrator finds that the evidence do_es not support a ··
· finding that the cycle accident aggravatec;i any preexisting condition at C7-T 1, which required the surgery.
No apportionment can reasonably be made by the Arbitrator and the Respondent is liable for the entire
"

.,

'damage fo.r this injury. '

4.

CS-C6 Neck Surgery.

120.

The evidence establishes that Claimant suffered C5-C6-C7 dysfunction resulting from the 200 l

accident for which Claimant received treatment from Dr. Price up to and including in April of 2008. The
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plan was for her to continue treatments from Dr. Price one or two times per week and return to her regular
workouts at the gym on May 8, 2008. The last visit to Dr. Price prior to the cycle accident was on May
15, 2008. He noted that her right cervical thoracic region was continuing to improve and he expected her
to return to her workout regimen and be able to take care of herself. He opined that at that point she was
probably 90% - 95% asymptomatic from the injuries she received in the 2001 accident.
121.

Dr. Price opined that some of the injuries suffered by Claimant in the cycle accident were

probably similar to those she had in 2001 when she had sustained a sprain/strain injury to her cervical
spine and this time sustained a sprain and a strain injury to her cervical spine.

122.

Dr. Price opined that the injuries he found when he examined Claimant on May 29, 2008, were

related to the cycle accident. Dr. Price opined that the only part of the injuries he observed when he
examined Claimant following the motorcycle accident that predated the motorcycle crash would have
been the CS, 6 and 7 discogenic spondylosis.

123.

The x-rays taken by Dr. Price on May 29, 2008 showed that Claimant had discogenic spondylosis

at the CS, 6 and 7 levels and there was clear mechanical dysfunction in her neck between a forward
flexion and extension template view of her neck. Dr. Price opined that there was an aggravation of disk
problems in her cervical spine in the C6 region that were causing some radicular patterns, and that is the
part that he felt was related to the old sprain injury because she had some pre-existing discogenic
spondylosis or arthritis in that region that probably caused her some nerve root irritation and some
patterns of pain that were similar in pattern to what she had before.

124.

Dr. Price opined that the injuries themselves were new but the areas of involvement in the C6

region were similar through CS, 6 and 7.

125.

Dr. Price opined that the trauma Claimant had in 2000 and in 2001 had an accelerating effect

upon the degeneration in her CS, 6 and 7 regions. These were evident in the x-rays that Dr. Price took in
2001 and repeated in 2008. They are the wear and tear type of thinning and spurring and arthritic changes

ARBITRATOR'S DECISION AND INTERIM AWARD - 28

002212
81700.0040.5517163.2

that one would expect to occur from trauma and age. Dr. Price used the two x-rays to illustrate his
testimony showing narrowing and spmTing that occurred between 2001 and 2008 at C5, 6 and 7. He
opined that they are not substantial increases but they are increased. He further opined that the 2008 xrays show the normally expected mild progression of the degenerative change that he thought would
happen at the C5, 6 and 7 levels.

126.

Dr. Price opined that because of the prior history of trauma and their anatomical positioning in

the cervical spine, the C5, 6 and 7 areas were very susceptible to injury in these type of snapping type
injuries, and that the injuries would have been a major aggravation to those segments at C5, 6 and 7. Dr.
Price explained that by "aggravation" he means that it is something that a new insult, injury or trauma has
been superimposed upon an area that may previously have been symptomatic but that the trauma was
sufficient to re-injure or create new trauma on that same tissue again.

127.

On May 29, 2008, Dr. Price referred Claimant to Dr. James Bates, a physical medicine

rehabilitation physician, for assistance medically. In a letter to Dr. Bates, Dr. Price states, in relevant part

• Claimant had a prior history of cervical disk involvement in the C5-6-7 areas; moderate
discogenic spondylosis at those levels; he had recently seen her because of her C5-C6
disk.
128.

On June 6, 2008, Claimant presented to Dr. Bates for consultation and treatment. Dr. Bates

treated Claimant with injections of Cortiso~e, which provided only temporary relief and he prescribed
pain killers and pain patches for Claimant. She saw Dr. Bates in June, July, August, September and
October of 2008. The last visit was October 9, 2008.
129.

On October 29, 2008, Claimant presented to Dr. Little for consultation regarding a chief

complaint of neck pain, trapezius pain, and right shoulder pain. Dr. Little noted that Claimant reported
having neck pain, trapezius pain, right shoulder, and right mid scapular pain since the accident on May
25, 2008. She has not noticed any weakness in her arms. She initially had some right arm numbness and
tingling involving her right radial forearm, index finger, and middle finger, which has subsided. She has
been experiencing headaches.
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130.

Dr. Little was aware of the neural foraminal narrowing at CS-6-7. He reported: "the MRI dated

September 8, 2008 shows a new C7-Tl soft disc extrusion extending into the right ventral epidural space
abutting the ventral dural sac adjacent to the anterior root of the right C8 nerve root. At CS-6 there is a
loss of disc space height with mild to moderate broad based spondylitic ridging abutting the ventral cord
surface. There is minimal neural foraminal nmTOwing, left greater than right at CS-6. At C6-7 there is disc
space narrowing with mild circumferential broad based osseus spondylotic ridging. There is a small
perineural cyst in the left neural foramina." Dr. Little's impression was "likely has right C8 radiculitits
secondary to a dramatic disc protrusion at C7-Tl." "Complicating her symptomatology is a history of
shoulder problems. Though I suspect her symptoms are not coming from her shoulder, it does remain a
possibility." Dr. Little recommended a C7-Tl transforaminal epidural steroid injection" at C6 and
suggested a "decompression of the C8 nerve root by way of anterior cervical approach." Because the
injection at the C6 distribution eased Claimant's pain, Dr. Little opined the neck pain and radicular type
arm pain was specifically in the C6 distribution.

131.

Dr. Little treated Claimant's CS-6 level and opined her condition was a combination of her

condition prior to the accident and symptoms afterwards.

132.

Dr. Little opined the CS-6 disk problem was not a herniation; it was spondylosis impingement of

the nerve that was creating pain. Dr. Little explained that the impingement of the nerve came from the
process of spondylosis. Dr. Little opined that an MRI done in 2000 shows pre-existing spondylosis and
bone spurring at the CS-6. He testified spondylosis is a progressive disease. Dr. Little opined that the
spondylosis probably worsened between 2000 and the accident in 2008.
133.

On February 15, 2012, Claimant had a C5-6 anterior cervical discectomy and fusion with left iliac

crest bone graft performed by Dr. Little at St. Luke's Regional Medical Center. The preoperative
diagnoses were: CS-6 spondylosis, degenerative disk disease and foraminal stenosis. The postoperative
diagnoses were the same. Dr. Little reported that the surgery went well and Claimant recovered better
than the first surgery. She wore a hard collar, then a soft collar during the period of recovery.
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134.

On March 27, 2012, Claimant had x-rays at St. Luke's Medical Imaging. The conclusion was

satisfactory unchanged anterior C5-C6 and C7-Tl fusions.
135.

On March 28, 2012, Claimant presented to Dr. Little with complaints of severe neck spasms,

throbbing and paresthesias in her left arm after a walk. Her arm symptoms involve her posterior shoulder,
triceps, ulnar forearm and hand, consistent with the C7 distribution. Dr. Little charted that he would keep
her off work an additional two weeks. Dr. Little issued a prescription that required Claimant to remain off
work through April 13, 20 I2.
136.

On _April 12, 2012, Claimant had x-rays at St. Luke's Medical Imaging. The conclusion was CS-6

and C7- l fusion with no change in alignment or evidence of hardware complication; persistent C6-7
degenerative disk disease.
137.

Dr. Little prescribed return to work with restrictions on April 13, 2012, with limitation on

reaching overhead or lifting with her right arm, no repetitive movement with her right hand; also to wear
a hard collar as necessary and avoid repetitive motions of her head.
138.

On July 19, 2012, Claimant had x-rays at St. Luke's Medical Imaging. The conclusion was

satisfactory appearance anterior discectomy and fusion procedure CS-6 and C7-Tl; no abnormal
movement or fusion levels; and mild movement at C3-4 and C4-5.

I 39.

Dr. Little opined that the MRis of Claimant that were perform~d in September 2000, August 2008

and October 3, 2011, all show C6-C7 to have problems, including disk space narrowing and bone
spun-ing like the C5-C6.
140.

Dr. Little opined that after reviewing Dr. Price's report, Claimant's symptoms were almost

-

resolved and essentially pain free with residual tightness in the trapezius of her scapula muscles and some
intermittent radiation into the superior and medial scapula, but that she was not resolved prior to the cycle
accident.
141.

Dr. Little opined that his operative findings at CS-6 were consistent with a long-standing

preexisting CS-6 spondylosis.
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142.

Dr. Little opined that the injury and surgery at the C5-6 level was caused by the cycle accident.

He treated Claimant for her C5-6 foraminal stenosis (bone spur was narrowing the nerve opening). Dr.
opined there were degenerative changes as shown by the MRI that were not symptomatic, which was
aggravated and became symptomatic following the cycle accident.
143.

Dr. Little could not say the cycle accident was the sole and only cause of Claimant's symptoms

and need for surgery because of the underlying spondylosis that existed prior to the cycle accident. Dr.
Little could not give an opinion of apportionment between the condition or disability prior to the accident
and the condition or disability caused by the accident.
144.

On September 27, 2012, Dr. Little referred Claimant to a pain doctor. He reported her pain was

improving but she needed further care by a pain specialist. Her pain had never completely resolved. Dr.
Little opined that Claimant's pain was the result of the cycle accident..
145.

It is the finding of the Arbitrator that the evidence establishes that Claimant had a long standing

preexisting C5-6 spondylosis that was not symptomatic prior to the cycle accident, but was aggravated
and became symptomatic following the cycle accident. The evidence also establishes that Claimant was
injured in the C5-6 area in the 2001 rear-end accident and as reported by Claimant and Dr. Price, was
.
.
only 90-95% recovered from the 200 l rear-end accident when she was injured in the cycle accident. This
condition was symptomatic and Claimant was still receiving treatment from Dr. Prior up to the time of the
accident.
146.

iDr. Wilsori opined that based on his review of the MRis, Claimant would have had surgery at C5-

6 even had there been no accident because the MRI findings were consistent with a natural progression of
her preexisting spondylosis. It may be that someday the spondylosis would progress to the point where
surgery would be advisable, but there is no evidence that establishes that it would have been required on
February 15, 2012 or when that date would arrive. !'he evidence does establish that it had not arrived on_.:
the date of the accident because the condition was asymptomatic on the date of the accident. The
Arbitrator_does not accept the opinion of Dr. Wilson that the spondylosis alone caused the need for the
surgery at C5-6.
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147.

The evidence establishes that the cycle accident aggravated the preexisting injury and spondylosis -

condition and was the major cause of the need for the surgery at the CS-6 level.
148.

The Arbitrator finds that the preexisting condition at CS-6 was aggravated by the cycle accident

and that an apportionment can reasonably be made. The Arbitrator finds that 25% of the cost of surgery
for the CS-6 area should be appmtioned to the pre-existing condition and 75% should be apportioned to
the injury at C5-6 that was caused by the accident.

S.

Lost Income.

149.

Claimant has asserted a claim for lost income from the date of the accident to the present in the

amount of $135,000. Claimant has the burden of proving that she actually lost income as a result of the
accident and the amount thereof.
150.

Claimant testified that following the accident in 2008, she did not feel well and was unable to

work at the same level she had been working prior to tlie accident. She also missed work while attending
medical appointments with Dr. Price, Dr. Bates, Dr. Alderman, Dr. Little, and during the neck surgery on
November 24, 2008. Following the neck surgery in November of 2008, she was unable to work during the
recovery period. She also missed substantial work hours for medical appointments with Dr. Price and Dr.
Little in 2009, 2010 and 2011, therapy appointments with Hand-On Physical Therapy in 2009 and therapy
appointments with Idaho Sports Medicine Institute in 2010 and 2011. Claimant also missed work for
medical appointments with Dr. Goodman in 2011. Following the second surgery on February 15, 2012,
Claimant was unable to work during the recovery period and she missed additional substantial work hours
for medical and therapy appointments following the surgery. Claimant also missed work during and
following the shoulder surgery on May 22, 2012. Following the shoulder surgery she was unable to work
during the period of recovery. She continued to lose work during medical visits with Dr. Little in 2012.
The evidence establishes that Claimant made a reasonable effort to work when she was al;>le to do so,
including working a second job at BCBG doing part-time retail sales beginning in 2009. The Arbitrator
finds no evidence to support any claim that Claimant failed to mitigate her loss of income following the
cycle accident.
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151.

Dr. Nancy J. Collins, PhD CRC, ("Dr. Collins"), a vocational rehabilitation specialist in Boise,

Idaho, opined that Claimant lost income of $135,000 _during the 4.5 years following the cycle accident to
the present. Dr. Collins also opined that Claimant may have some reduced income in the future but she
did not project or opine on the amount. Thus, the Arbitrator will not award future lost income.
152.

~S(1annon Purvis, a vocational rehabilitation specialist in Boise, Idaho, opined that Claimant

,possessed the capacity to work following the cycle accident and that no objective evidence proved any ·
· loss of income by Claimant from the date of the accident to the date of the hearing. She criticized Dr.
Collins opinion of lost income as being based only of production factors and not other factors, such as the
recession. Ms. Purvis testified she would limit the loss income to the periods of recovery from surgery
that Claimant experience, but she did not quantify the amounts lost. The opinions of Ms. Purvis are not
based on or supported by the relevant evidence.
153.

The Arbitrator finds that Claimant lost income as a result of the cycle accident in the amount of

$135,000. Dr. Collins explained that she based her opinion on the actual lost earnings that Claimant
suffered and had taken into account other factors such as the loss of earnings opportunities relating to the
recession and the reduction in real estate sales in Ada County during the relevant period of time.

6.

Medical Expenses.

154.

Claimant has asserted a claim for medical expenses that can be summarized as follows:
• Alderman Medical Acupuncture of Idaho
• Boise Physical Medicine and Rehabilitation Clinic (Carpal Tunnel)
• David N. Price, D.C.
• Hands-On-Physical Therapy
• Kenneth M. Little, M.D., Idaho Neurological
• Idaho Neurological, Charisse H. Mack, P.A.
• Idaho Sports Medicine
• Primary Health
• Saint Alphonsus Regional Medical Center
• Saint Alphonsus Regional Medical Center
• The Shoulder Clinic, Dr. Goodwin
• Boise Anesthesia, P.A.
• James H. Bates, M.D.
• Gem State Radiology
• Intermountain Medical Imaging
• Anesthesia Associates of Boise
• Walgreens
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• McMillan Medical Center
•St.Luke's RMC
• Biomet
• A Caring Hand
• Treasure Valley Hospital
• Physical Therapy of Idaho
TOT AL MEDICAL BILLS CLAIMED:

155.

397.50
27,748.23
125.00
668.00
10,904.99
2,893.00
$134,223.62

Dr. Price reviewed a summary of his billings for treating Claimant following the 2008 motorcycle

crash in the amount of $6, I 08.58 and opined that the treatments were all necessary and the amount
charged for the treatments was reasonable ..
156.

Dr. Little opined that his treatment of Claimant was necessary and the charges are reasonable.

157.

Dr. Little opined that the treatments by Hands-On Physical Therapy, which he prescribed, were

necessary and the charges are reasonable.
158.

Dr. Little opined that the services ofldaho Sports Medicine physician, Dr. Sheffield, were

necessary and the charges are reasonable.
159.

Dr. Little opined that the services of Boise Anesthesia, P.A. were necessary and the charges are

reasonable.
160.

Dr. Little opined that the services of St. Alphonsus Regional Medical Center were necessary and

the charges are reasonable.
161.

Dr. Little opined that the services of Intermountain Medical Imaging were necessary and the

charges are reasonable.
162.

Dr. Little opined that the services of St. Luke's Regional Medical Center for the second fusion

were necessary and the charges are reasonable.
163.

Dr. Little opined that the services of St. Alphonsus Regional Medical Center for lab work were

necessary and the charges are reasonable.
164.

Dr. Little opined that the services of Anesthesia Associates for the second surgery were necessary

and the charges are reasonable.
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165.

Dr. Little opined that the prescriptions listed in the summaries of prescriptions from Walgreens

were necessary and the charges are reasonable.
166.

Dr. Goodwin opined that Claimant's treatment by Dr. Goodwin was necessary and the costs that

are associated with that treatment are reasonable.
167.

D~. Goodwin opined that the physical therapy Claimant received was necessary and the costs are

reasonable.
168.

Dr. Goodwin opined that the MRI scan of Claimant's shoulder in 2011 and the dye injected to

better delineate shoulder pathology was necessary and the costs are reasonable.
169.

Dr. Goodwin opined that the services of Treasure Valley Hospital were necessary and the costs

are reasonable.
170.

Dr. Goodwin opined the Biomet shoulder pack that was obtained from Biomet for Claimant was

necessary and the cost is reasonable.
171.

Dr. Goodwin opined that the services of Physical Therapy of Idaho were necessary and the costs

are reasonable.
172.

The Arbitrator finds that the medical services and costs summarized above in the amount of

$134,223.63 are reasonable and necessary and were caused by the cycle accident, except as follows:
• Boise Physical Medicine and Rehabilitation Clinic for carpal tunnel treatment
• Idaho Neurological, K. Little (25% of the 2012 costs of $13,321.19)
• Idaho Neurological, C. Mack (25 % of 2/15/ I 2 cost of $2,812.57)
• Anesthesia Associates of Boise (25% of 2/15/12 cost of $1,969.00)
• Walgreens (25% of 2012 costs of $4 l 2.59)
•St.Luke's RMC (25% of 2/15/12 cost of $26,526.65)
• A Caring Hand (25 % of 2012 costs of $668.00)
Total medical costs disallowed:
173.

$1,096.00
3,330.30
703.14
492.25
103.15
6,631.66
167.00
$12,523.50

The Arbitrator finds that Claimant is entitled to an interim award of medical costs in the amount

of $121,700.12.
174.

Claimant made a claim for future medical expenses of $5,000.00. Dr. Collins opined that

Claimant may have future medical expenses in the amount of $5,000.00 but did not provide any basis for
such opinion. Thus, the Arbitrator will not award future medical expenses.
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175.

The evidence does not support a claim for household cleaning services and none will be awarded.

7.

General Damages.

176.

Claimant is entitled to an interim award of general damages for pain and suffering, loss of quality

of life, physical limitations, aggravation to any preexisting condition and scaring on her Right hand, after
disallowing general damages relating to the 25% apportionment for the C5-6 preexisting condition, in the
amount of$ 150,000.00.

IV.

INTERIM AW ARD

As its Interim Award, the Arbitrator assesses the amount of damages for bodily injury suffered
by Claimant in the motorcycle accident on May 25, 2008 as follows:
l.

Economic Damages:
• Medical expenses:
• Lost income:
SUBTOTAL ECONOMIC DAMAGES:

2.

$121,700.12
135,000.00
$256,700.12

Noneconomic Damages:
Pain and sufferi_ng, loss of quality of life, physical limitations,
Aggravation of preexisting condition and scaring on the
Right hand:

TOTAL INTERIM A WARD:

$150,000.00
$406,700.12

IT IS SO ORDERED.
DATED this 16th day of January, 2013.

ARBITRATOR'S DECISION AND INTERIM AWARD- 37

002221
81700.0040.5517163.2

Iii

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 16th day of January, 2013, I caused to be served a true
copy of the foregoing ARBITRATOR'S DECISION AND INTERIM AWARD by the method
indicated below, and addressed to each of the following:
Jon Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, ID 83702
jsteele@runftsteele.com

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
_x_E-mail
_ _ Telecopy

Jeffrey A. Thomson
Elam & Burke, P.A.
P.O. -Box 1539
Boise, ID 83701
jat@elamburke.com

_ _ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
_x_E-mail
_ _ Telecopy
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JOHN L. RUNFT (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFT & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: JSteele@runftsteele.com

DEC 24 2015
CHRISTOPHER D. RICH, Clerk
By SANTIAGO BARRIOS
DEPUTY

Attorneys for Peggy Cedillo
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRI€T OF
. THE STATE OF IDAHO, IN AND FOR THE COUN}'..Y OF ADA

PEGGY CEDILLO, an individual,
Plaintiff,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV OC 1308697

-

MEMORANDUM IN SUPPORT OF
PLAINTIFF'S MOTION TO STRIKE

COMES NOW the Plaintiff, Peggy B. Cedillo, by and through her attorney of record Jon
M. Steele, and submits this Memorandum in Support ofPlaintiff's Motion to Strike.

I.
INTRODUCTION

Plaintiff (Cedillo) moves to strike Exhibits A, B, C, D, & I of the Affidavit of Counsel in

Support of Defendant's Motion for Summary Judgments (sic), and the entirety of the Affidavit of
Richard Wilson, MD. in Support of Defendant's Motion for Summary Judgment (hereinafter
"Affidavit of Wilson"); Affidavit of Mark S. Williams, D. 0. in Support of Defendant's Motion for
...

Summary Judgment (hereinafter "Affidavit of Williams''.); Affidavit ofShannon Purvis in Support

-

of Defendant's Motion for Summary Judgment (her~inafter "Affidavit of Purvis"); and Affidavit
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of Ron Ramsey in Support of Defendant's Motion for Summary Judgment (hereinafter "Affidavit
ofRamsey"), all filed with this Court on December 08, 2015.

Farmers' Motion for Summary Judgment makes the following contentions:
a. That Cedillo did not provide Farmers with the necessary information
and/or produce documents in a prompt manner with regard to her
medical providers and her wage loss claim to allow for Farmers'
evaluation.
b. That there was medical evidence of pre-existing injuries to Ms.
Cedillo's shoulder and neck - the same injuries she alleged were
caused by the accident.
c. That legitimate questions and differences of opinion existed over the
causation and effect of Ms. Cedillo's injuries which affected the value
of her claim.
Farmers contends that for these three reasons Cedillo's claim was "fairly debatable." At the
outset, Cedillo and the C_ourt must note that Farmers is moving for summary judgment on only
one element of Cedillo's claim for bad faith; that is, that Cedillo's claim was fairly debatable.
Farmers' Motion for Summary Judgme.,nt is a regurgitation of its speculative, improbable, and
inconsistent testimony offered in arbitration and rejected by Arbitrator Clark.
II.
I.R.C.P. 12(f)

·-

Cedillo's Motion to Strike is brought pursuant I.R.C.P. 12(f), which provides that the
Court "may order stricken from any pleading any insufficient defense or any redundant,
immaterial matter." A motion to strike has sometimes been used to call the Court's attention to
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questions about the admissib!lity of proffered material in [ruling on motions]." US. v. Crisp, 190
F. R.D. 546,551 (E.D. Cal. 1999).
Cedillo' s Motion to Strike is three-fold, and is based upon the doctrines of res judicata I
claim preclusion, upon the rule of evidence that only admissible evidence may be considered in
ruling upon Farmers Motion for Summary Judgment, and that, additionally, the UIM contract

between Farmers and Cedillo provides that "[t]he decision in writing of the arbitrator will be
binding ... " See, Affidavit of Counsel in Support of Defendant's Motion for Summary Judgments
(sic) (hereinafter "Affidavit of Counsel"), Exhibit H, p.8, "Arbitration."

III.

ARBITRATOR CLARK, THE FINDER OF FACTS
Arbitrator Clark judged Farmers' and Cedillo's evidence upon the requirements of I.RE.
-

702 and whether the scientific basis for such evidence was reliable. Arbitrator Clark found that
Farmers' "expert" witness testimony was inconsistent with the evidence offered by Cedillo's
three (3) treating (not retained) medical experts. Farmers' "expert" witness testimony lacked
any evidentiary basis, was improbable, was pure speculation, and/or was based upon possibilities
and not evidence. Arbitrator Clark judged the weight of Farmers' and Cedillo's evidence based
upon the qualifications of the witness, the opportunity of the witness for observation and
opiruons, the overall accuracy of the statements made by the witness, and the integrity of the .
witness.
The Arbitration took place before Mr. Merlyn Clark on November 20 th and 21 st of 2012.
The proceedings were not recorded (testimony was not preserved) except for the video
depositions of Cedillo's three (3) treating physicians: Dr. Little, Dr. Goodwin, and chiropractor

-

Dr. Price. Arbitrator Clark ad~j.tted each of these three video depositions as evidence. See,
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Declaration ofJon M Steele in Support of Plaintiff's Motion to Strike (hereinafter "Declaration
of Steele''), Exhibit A. Farmers' attorney Thomson attended each of these three depositions and
subsequently lodged objections to portions of the treating doctors' testimony, which for the most
part, were overruled. See, Declaration ofSteele, Exhibit C.
Each of Farmers' expert witnesses, Wilson, Williams, and Purvis, testified in person at
• the Arbitration. The reports I opinion letters attached to the Affidavit of Wilson, Affidavit of

Williams, and the Affidavit of Purvis were not offered as evidence in the Arbitration. Had they
been offered they would have been refused as inadmissible hearsay.
Farmers' "expert witnesses" presented a masterful spin of selected but incomplete facts
advancing a tale which was simply unbelievable. The Arbitrator heard the full story and the
complete factual scenario of this case, and rejected every piece of evidence and testimony
offered by Farmers. This was not a close call for the Arbitrator, as can be seen i~ his decisions.
Farmers testimony was provided by paid, biased actors. The Arbitrator had the right to,
and did, disregard the testimony of Wilson, Williams, and Purvis.
An example of Farmers' experts' ridiculous and improbable speculation was the portrayal
of Cedillo as a "weight-lifter," which was merely a poorly devised and internally inconsistent
attempt to avoid liability. The actual testimony, however, was that Cedillo enjoyed a vibrant life
including regular workouts which were beneficial to her health and recovery.

Cedillo had

worked with both physi9_al trainers and physical therapists to avoid any injury in her recovery.
Cedillo's doctors knew of her workout regimen and encouraged her to return to the gym.
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IV.
AFFIDAVIT OF WILSON

Farmers' Motion is based upon the Affidavit of Wilson and his opinion letters of
April 9, 2011 (Exhibit A) and October 2, 2012 (Exhibit B), and a summary of Ceoillo's medical
records (Exhibit C). Dr. Wilson's attempt to apportion Cedilla's injury is unsupported by any
medical record or testimony of her treating physicians. Dr. Wilson's own testimony made no
attempt to accurately apportion injuries sustained by Cedillo. Dr. Wilson's testimony was that he
used a "yard stick" or "rule of thumb" method in his apportionment testimony.
Likewise, Dr. Wilson's testimony concerning a pre-existing spinal condition was
unsupported by the medical records and testimony of Cedillo' s treating physicians. Cedillo' s
spinal conditions were normal for a woman of 48 years of age. Dr. Wilson could only offer
speculation that "something occurred" to cause Cedillo' s injuries.
None of the exhibits attached to the Affidavit of Wilson (A, B, and C) were introduced as
evidence in the arbitration of Cedilla's claim. Had they been offered, they would have been
rejected as hearsay .
..

Arbitrator Clark had this to say concerning Dr. Wilson's testimony:
a.

The Arbitrator, in his Pre-Hearing Order No. 6, recognized that Dr. Wilson is a
" ... defense oriented expert witness." See, Declaration ofSteele, Exhibit C.

b.

Dr. Wilson's testimony, according to the Arbitrator, was " ... based upon _
speculation." See, Declaration ofSteele, Exhibit E.

c.

Farmers offered "no evidence that supports Dr. Wilson's opinion." See,
Declaration ofSteele, Exhibit E.

d.

The Arbitrator " ... does not accept Dr. Wilson's opinion ... " See, Declaration of
Steele, Exhibit E.
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V.
AFFIDAVIT OF WILLIAMS

Farmers' Motion is also based upon the Affidavit of Williams and his opinion letter of
November 14, 20 l 4 (Exhibit A). Dr. Williams, who had never met or talked to Cedillo, and who
was hired two weeks before the Arbitration hearing for the purpose of rebutting Dr. Goodwin,
Cedillo's shoulder surgeon, disagreed with the opinions of Dr. Price and Dr. Goodwin that
Cedillo' s labral tear surgery was the result of the crash.
Exhibit A to the Affidavit of Williams was not introduced as evidence in the arbitration.
Had it been offered it would have been rejected as hearsay.
Arbitrator Clark had this to say concerning Williams' testimony:
a.

Farmers' evidence concerning Cedillo's shoulder injury "does not support Dr.
William's opinion."

b.

Dr. Williams' opinion was based on "possibilities." See, Declaration of Steele,
Exhibit E.
VI.
AFFIDAVIT OF PURVIS

Famers Motion is also based upon the Affidavit of Purvis and her opinion letter of
November 14, 2012 (Exhibit A). Purvis, who had never interviewed or even met Cedillo, and
who was hired two weeks before the arbitration hearing, offered her hired testimony that Cedillo
suffered no income loss as a result of the crash.
Exhibit A to the Affidavit of Purvis was not introduced as evidence in the arbitration.
Had it been offered it would have been rejected as hearsay.
Arbitrator Clark had this to say about Ms. Purvis' testimony:
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a.

Farmers "expert" opinion concerning Cedillo's wage loss was " ... not based on or
supported by the relevant evidence." See, Declaration ofSteele, Exhibit E.

b.

The Arbitrator found " ... no evidence to support any claim that Cedillo failed to·
mitigate her loss of income ... " See, Declaration ofSteele, Exhibit E.
VII.
AFFIDAVIT OF RAMSEY

The purpose of the Affidavit of Ramsey appears to be to raise the issue of whether Cedillo
had cooperated with Farmers. The requirement of the insured's cooperation is contractual. The
issue of Cedillo' s cooperation has not been raised during the past 6 ½ years. Cedillo' s expert
witness, Mr. Irving "Buddy" Paul, testified in his deposition that he was " ... not 'aware of any
places where Ms. Cedillo or Mr. Steele significantly slowed down the timing ."

See,

Declaration of Steele in Opposition to Defendant's Motion for Summary Judgment, Exhibit A,

deposition testimony of Irving "Buddy" Paul, at p. 82, lines 13-16 (filed concurrently with this
Motion t(? Strike). Mr. Paul also testified that he " ... didn't see anything that would substantially

slow things down based upon the policy holder's conduct." Id. at line 20-22.
VIII.
AFFIDAVIT OF COUNSEL

Farmers' Motion is also based upon the Affidavit of Counsel, which includes portions of
testimony given by Cedillo's three (3) treating physicians (Exhibits A, B, C, and D), and one
page from the discovery deposition of Cedillo (Exhibit I).
Exhibit B to the Affidavit of Counsel contains portions of Dr. Price's discovery deposition
taken by Farmers. This deposition was not introduced as evidence in the arbitration. Had it been
offered it would have been rejected as inadmissible hearsay.
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Exhibits A, C and Dare selective excerpts from the video depositions of Cedillo's three
(3) treati~g physicians: Dr. Little, Dr. Price, and Dr. Goodwin.
Arbitrator Clark's January 1~, 2013, Decision (see Declaration of Steele, Exhibit E)
includes a thorough and complete analysis of the testimony of Cedillo's three (3) treating
physicians.
Likewise, Cedillo's testimony is fully set out in Arbitrator Clark's Decision of January
16, 2013. The Affidavit of Counsel includes redundant, inadmissible, and at this point, irrelevant
and immaterial statements.
The issues raised in Farmers' Mot.ion for Summary Judgment were argued in the
arbitration. The Arbitrator considered Farmers' conteritions and found them to be unsupported
by any evidence. This Court then confirmed the Arbitrator's decision. The Idaho Supreme
Court subsequently affirmed this Court in its confirmation of the Arbitration.
IX.
RES JUDICATA

In this Court's recent ruling of November 30, 2015, Memorandum Decision and Order
Granting Summary Judgment on Count III, is found the following:

"The Court begins with the issue of res judicata (i.e. was this issue dealt with as
part of binding arbitration), as it appears to be dispositive of all issues.
Memorandum Decision and Order Granting Summary Judgment on Count III,
filed Novemb~~}0, 2015 at p. 9 section B Res Judicata.
This Court cited 47 Am. Jur. 2d Judgments § 519, W. Idus. & Envtl. Servs., Inc., 126
Idaho 541, 544, 887 P. 2d 1048, 1051 (1994), and Idaho Code §7-914, as authority for its
determination that claim preclusion barred Cedillo's claim concerning the "offset clause."
That same logic and legaLauthority precludes Farmers from raising the issues addressed
in its Motion for Summary Judgment. The trial of those issues is over and Farmers lost. The
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Arbitrator's rulings are res judicata. In this case, the factual issues raised by Farmers were not
resolved on a verdict form which would have asked the jury to respond in a yes-or-no fashion.
Here, the Arbitrator weighed each piece of Farmers' testimony. Farmers' testimony was not
found to be less probable than Cedillo's testimony, but was found to be pure speculation with no
factual support. Cedillo' s claim was not "fairly debatable."
IX.
FARMERS' AFFIDAVITS INCLUDE INADMISSIBLE HEARSAY

It is well-established that only admissible evidence may be considered in ruling on a

motion fo:r:. summary judgment. It follows that the admissibility of evidence is a threshold
question, which must be ans-Wered prior to determining whether genuine issues of material facts
exists. Farmers has failed to submit any admissible evidence to support its summary judgment
motion.
None of the exhibits attached to the Affidavit of Wilson, the Affidavit of Williams, or the
Purvis Affidavit were admitted as evidence at Arbitration. They were inadmissible hearsay in

November of 2012, and they are still inadmissible hearsay.
Exhibits A, B, C, D, and I attached to the Affidavit of Counsel are likewise inadmissible
for the reasons set forth above. The issue of whether or not Cedillo' s UIM claim is a factual
dispute js to be resolved by the jury. Cedillo's bad faith/ negligent adjustment claims have not
started the UIM process over again.

X.
FARMERS' UIM CONTRACT

Farmers' UIM contract binds it to the results of the arbitration. Farmers' UIM contract
containing the arbitration clause is intended to simplify and provide a speedy, less expensive
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conclusion to legitimate disputes between Farmers and its insureds. In Cedilla's case, Farmers
has abused the arbitration process by unreasonable delay, unreasonable denial, and unreasonable
defenses. Binding arbitration, which weighs the evidence, the credibility of witnesses, the bias
and demeanor of witnesses, is intended to resolve claims - not to perpetuate claims. Whether
Cedilla's claim was "fairly debatable" or not is an issue for decision by the jury.

XI.
CONCLUSION

The Court's resolu~ion of this summary judgment motion will govern how this case
p~9ceeds to trial. Will the Court and jury have to sit through days of testimony offered by
Farmers' hired actors, all of whom have been discredited in Arbitration? Or will the Court rule
that Arbitrator Clark's finding are conclusive and are no longer the subject of any further debate?
The issue of whether Cedilla's UIM claim was "fairly debatable" or not will be resolvedby the jury. The facts to be considered by the jury are governed by the legal issues of res
judicata I claim preclusion, IRE 7Q'J,, and the contract of insurance between Cedillo and Farmers,

all of which mandate that Farmers Motion for Summary Judgment be denied.

,-

DATED this

2~ day of December 2015.
RUNFT & STEELE LAW OFFICES, PLLC

B~-~-M~A~~-~~
JON M. STEELE ]/
Attorney for Plaintiff
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on this 2HJt,day of December 2015, a true and
correct copy of the foregoing MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION
TO STRIKE was served upon opposing counsel as follows:
Jack Gj ording
Julianne Hall
Gjording & Fouser, PLLC
121 N. 9th St., Suite 600
P.O. Box 2837
Boise, ID 83701

--

.X

Via Facsimile
Via Personal Delivery
Via U.S. Mail
Via E-mail

Attorney for Farmers Insurance Company
OfIdaho
RUNFT & STEELE LAW OFFICES, PLLC

By:

__Jfr'

4 /Mld

JON M. STEELE
Attorney for Peggy Cedillo
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Japk S. Gjording, ISB No. 1105
igjording@gfidaholaw.com
Julianne S. Hall, ISB No. 8076
ihall@gfidaholaw.com
GJORDING :fOUSER, PLLC
Plaza One Twenty One
121 North 9th Street, Suite 600
P.O. Box 2837
Boise, Idaho "83701-2887
Telephone: 208.336.9777
Facsimile: 208.336.9177

DEC a· 1 2015
CHRDSTOPH!R (), Ptf0M Cl ,.,~
tlyJAM1eu11,-: • '°'"~~nN

Attorneys for Defendant Farmers Insurance
Company of Idaho
IN THE DISTRlCT COURT OF THE FOURTH JUDICIAL DISTRlCT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PEGGY CEDILLO,

Case No. CV-OC-2013-08697

Plaintiff,
v.

FARMERS INSURANCE COMPANY OF
IDAHO;
Defendant.

AFFIDAVIT OF ROBERT A.
ANDERSON IN SUPPORT OF
DEFENDANT'S OPPOSITION TO
PLAINITFF'S MOTION FOR LEAVE
TOAMENDCOMPLAINTTOADD
CLAIMS FOR PUNITIVE DAMAGES
AND NEGLIGENT ADJUSTMENT OF
UIMCLAIM

STATE OF IDAHO )
: ss.
)
County of ADA
ROBERT A. ANDERSON, being first duly sworn upon oath, deposes and says:
1. I am familiar with the law and insurance bad faith by virtue of my legal training

AFFIDAVIT OF ROBERT A. ANDERSON IN SUPPORT OF DEFENDANT'S OPPOSITION TO
PLAINITFFS MOTION FOR LEAVE TO AMEND COMPLAINT TO ADD CLAIMS FOR
PUNITIVE DAMAGES AND NEGLIGENT ADJUSTMENT OF UIM CLAIM - 1
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and my practice as an attorm:iy defending insurance related litigation, including bad faith
cases. I am an attorney licensed to practice in the state of Idaho. I have continuously
practiced law in Idaho since 1977.

2.

I am familiar with the factual background in this case in my capacity as an expert

witness.
3. In my opinion, Farmers did not engage in any "bad" act in the handling of Ms.
Cedillo's underinsured motorist claim which could form the basis for an award of punitive
damages. Rather, based on a more probable than not basis, Farmers' conduct complied
with the applicable legal standards.
4. Specifically, in my experience, it is appropriate· to retain experts, such as medical
doctoi:s, to assist in understanding the nature ·and extent of the insured's damage.
Farmers'. and Mr. Thomson's reliance on expert witnesses was appropriate in this case.
5. Based on my review of this case, there is no evidence that Farmers acted with an
extremely harmful state of mind in this case.

Farmers conduct in this case was not

"oppressive, fraudulent, wanton, m a l i c i o u s ~ ~

Robert A. Anderson
SUBSCRIBED AND SWORN to before me this

3/ Sit-day of December, 2015.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this

·'-Z, I

day of December, 2015, a true and correct

copy of the foregoing was serv:ed on the following by the manner indicated:
John L. Runft
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702

D

_i(
D
D
D

· U.S. Mail
Hand-Delivery
. Overnight Delivery
Facsimile - 343-3246
Email
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Jack S. Gjording, ISB No. 1105
jgjording@gf:idaholaw.com
Julianne S. Hall, ISB No. 8076
ihall@gfidaholaw.com
GJORDING FOUSER, PLLC
Plaza One Twenty One
121 North 9th Street, Suite 600
P.O. Box 2837
Boise, Idaho 83701-2837
Telephone: 208.336.9777
Facsimile: 208.336.9177

DEC 31 2015
CHR!STOftHl!R Q, AIOH, C!ork
By JJ.Mlf! MA!-rnN
t,~

Attorneys for Defendant Farmers Insurance
Company ofIdaho
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PEGGY CEDILLO,
Case No. CV-OC-2013-08697
Plaintiff,
v.

FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

AFFIDAVIT OF COUNSEL IN SUPPORT
OF DEFENDANTS OPPOSITION TO
PLAINITFF'S MOTION FOR LEAVE TO
AMENDCOMPLAINTTOADDCLAIMS
FOR PUNITIVE DAMAGES AND
NEGLIGENT ADJUSTMENT OF UIM
CLAIM

STATE OF IDAHO)
: ss.

County of ADA

)

JULIANNE S. HALL, being first duly sworn upon oath, deposes and says:

AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT'S OPPOSITION TO PLAINITFF'S
MOTION FOR LEAVE TO AMEND COMPLAINT TO ADD CLAIMS FOR PUNITIVE DAMAGES
AND NEGLIGENT ADJUSTMENT OF UIM CLAIM - 1
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1.

I am an attorney in the law firm of Gjording Fouser, PLLC, and at all

relevant times, one of the attorneys of record for Defendant Farmers Insurance Company of
Idaho ("Defendant").
2.

Defendant Farmers Insurance Company of Idaho's Fourth Supplemental

Responses to Plaintiffs First Set of Interrogatories and Request for Production of
Documents dated on October 14, 2015 is attached hereto as Exhibit A

~
ci~~
ulinei
S. Hall
SUBSCRIBED AND SWORN to before me this

HEATHER 0. PERRY

h1•

? ·~

Notary Public

-z,~i
LJ_ day of December, 2015.
~·''
,1.-..

'•

Public for IDAHO
/ ,II"~"' ··'
Res1. .ng at j" uutivr:
J.._.....,..._. ...,.........,..~ ,:.•·.,,. ,;:,My Commission-Expires·-~·
State at Idaho

l\,? Not

.
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John L. Runft
Jon M. Steele
Runft & Steele Law Offices, PLLC '
1020 W. Main Street, Suite 400
Boise, Idaho 83702

X
D
D
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U.S. Mail
Hand-Delivery
Overnight Delivery
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Email
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Jack S. Gjording, ISB No. 1105
Julianne S. Hall, ISB No. 8076
GJORDING FOUSER, PLLC
Plaza One Twenty One
121 North 9th Street, Suite 600
P.O. Box 2837
Boise, Idaho 83701-2837
Telephone: 208.336.9777
Facsimile: 208.336.9177
igjording@gfidaholaw.com
ihall@gfi.daholaw.com
Attorneys for Defendant Farmers Insurance
Company of Idaho

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
,.: ·;;.·, PEGGY CEDILLO

,-Jntf. t' ·=: ~ t /""'" - .".

'

J;>lainti,ff, · --;,
v.

FARMERS TNSURANCE COMPANY OF
IDAH'lr
Defendant.

Case No. CV-OC-2013-08697
DEFENDANT FARMERS INSURANCE
COMPANY OF IDAHO'S FOURTH
SUPPLEMENTAL RESPONSES TO
PLAINTIFF'S FIRST SET OF
INTERROGATORIES AND REQUEST
FOR PRODUCTION OF DOCUMENTS

COMES 'NOW Defendant and pursuant to I~aho Rules of Civil Procedure 33, 34
and provides the following supplemental responses to Plaintift's First Set of
Interrogatories, _and Requests for Production of Documents to Farmers Insurance
Company of Idaho.

'

DEFENDANT FARMERS INSURANCE COMPANY OF IDAHO'S FOURTH SUPPLEMENTAL RESPONSES
TO PLAINTIFF'S FIRST SET OF INTERROGATORIES AND REQUEST FOR PRODUCTION
DOCUMENTS,
Page 1
1S017.246
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A

INTERROGATORY NO. 11:

Identify every document containing statements of

policy, policy guidelines, administrative bulletins, intercompany memoranda, manual or
handbook. Or other documents of any kind, rel~ting to the standard, recommended, or
expected procedures of guidelines for the administration, evaluation, determination, and
payment of UIM claims by you.
ANSWER: See Attachment No. 11.

.

.

SUPPLEMENTAL ANSWER: Please see previously produced Bates No. 4804
through Bates No. 6618 and Defendant's April 28, 2015 List of Attachments.
SECOND SUPPLEMENTAL ANSWER: Defendant objects as this interrogatory
seeks confi.dentia~ business information, including trade secrets, confidential commercial,
proprietary, or business information, or information m,ade confidential by law or by
agreement, and objects to disclosing any such information in the absence of a proper
··.,;,

protective order. Defendant objects as this interrogatory is overbroad, ambiguous, generic
and not sufficiently limited in time and scope. Please see the former supplemental answer.
The documents identified in the former supplement answer between 2008 and 2013
specifically include the following:
1. Farmers 2008 Liability Strategy Guidelines (dated December 5, 2007) -

Bates No. 5756/GF 04924 to Bates No. 577 4/GF 04942;
2. Farmers 2008 Liability Strategy Guidelines (dated October 28, 2008) - Bates
No. 6207/GF 04943 to Bates No. 6226/GF 04962;
3. Farmers 2009 Liability Strategy Guidelines (dated May 1, 2009) -Bates No.
5775/GF 04963 to Bates No. 5792/GF 04980; .
4. Farmers 2009 Liability Strategy and Standards Guidelines (dated December
2, 2009)-Bates No. 6299/GF 4981 to Bates No. 6365/GF 05047;
DEFENDANT FARMERS INSURANCE COMPANY OF IDAHO'S FOURTH SUPPLEMENTAL RESPONSES
TO PLAINTIFF'S FIRST SET OF INTERROGATORIES AND REQUEST FOR PRODUCTION OF
DOCUMENTS, Page 18
,
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5. Farmers 2010 Liability Strategy and Standards Guidelines (dated January
14, 2010)-Bates No. 5860/GF 005048 to Bates No. 5926/GF 05114;
6. Farmers 2010 Liability Strategy and Standards Guidelines (dated July 9,
2010) - Bates No. 6433/GF 05115 to Bates No. 6500/GF 05182;
7. Farmers 2012 Liability Protocols Guidelines (dated January 1, 2012)-Bates
No. 6501/GF 05183 to Bates No. 6547/GF 05229;
8. Fm·mers 2012 Liability Standards Guidelines (dated January 1, 2012) Bates No. 6548/GF 05230 to Bates No. 6680/GF 05262;
9. Farmers 2012 Liability Standards Guidelines (dated January 9, 2012)Bates No. 6585/GF 05263 to Bates No. 6618/GF 05296;
IO.Farmers 2012 Liability Strategy Guidelines (dated January 1, 2012)-Bates
No. 6581/GF 05297 to Bates No. 6584/GF 05300;
· 11.Farmers 2013 Liability Protocols Guidelines (dated March 1, 2013) - Bates
No. 6029/GF 05301 to Bates No. 6052/GF 05324;
12.Farmers 2013 Liability Standards Guidelines (dated March 1, 2013) - Bates
No. 6063/GF 0 5325 to Bates No.6070/GF 05342; and
13.Farmers 2013 Liability Strategy Guidelines (dated March 1, 2013) - Bates
No. 6071/GF 06343 to Bates No. 6073/GF 05345.
INTERROGATORY NO. 12: Identify each person who is responsible for devising, .
implementing or overseeing the training . of adjusters, claims representatives, claims
supervisors, or any other individuals involved in the UIM claims handling process.
ANSWER: To be determined.
SUPPLEMENTAL ANSWER: Defe~dant objects as this interrogatory is overb1·oad, ·.
ambiguous, generic and not sufficiently limited in time and scope. Without waiver of these
objections, Defendant refers to those individuals in management listed in the supplemental
response to Interrogatory No. 2.

DEFENDANT FARMERS INSURANCE COMPANY OF IDAHO'S FOURTH SUPPLEMENTAL RESPONSES
TO PLAINTIFF'S FIRST SET OF INTERROGATORIES AND REQUEST FOR PRODUCTION OF
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•

c.

Rory Lowe

d.

Rodney Thayer

RESPONSE: Objection: See Specific Objection Nos. 3, 4, 8 and 10. By way of a
further response, any issue relating to the reduction of Plaintiff's total damages by the

.

amount she received from the tortfeasor's insurer (liability limits or medical payment
benefits) is moot

as the arbitrator has already ruled on the application of this endorsement

and the court has issued an order confirming the arbitrator's award in its entirely.
DATED this 14th day of October, 2015.
GJORDING FOUSER,

PLLC

ByQl~(L,,
Jack S. Gjording-Ofthe Firm
Julianne S. Hall - Of the Firm
Attorneys for Defendant Farmers Insurance
Company of Idaho

DEFENDANT FARMERS INSURANCE COMPANY OF IDAHO'S FOURTH SUPPLEMENTAL RESPONSES
TO PLAINTIFF'S FIRST SET OF INTERROGATORIES AND REQUEST FOR PRODUCTION OF
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CERTIFICATE OF SERVICE

.
I HEREBY CERTIFY that on this 14th. day of October, 2015, a true and correct copy
of the foregoing was served on the following by the manner indicated:
John L. Runft
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702 ·

D
5:!?~

.
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_,,-0......
D

U.S. Mail
Hand-Delivery
Overnight Delivery
Facsimile - 343~3246
Email
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Jack S. Gjording, ISB No. 1105
igjording@gfidaholaw.com
Julianne S. Hall, ISB No. 8076
ihall@gfidaholaw.com
GJORDING FOUSER~ PLLC
Plaza One Twenty One
121 North 9th Street, Suite 600
P.O. Box 2837
Boise, Idaho 83701-2837
Telephone: 208.336.9777
Facsimile: 208.336.9177

DEC 3 1 2015

Attorneys for Defendant Farmers Insurance
Company of Idaho
~

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO,
Case No. CV-OC-2013-08697

Plaintiff,
V.

FARMERS INSURANCE COMPANY OF
IDAHO,

DEFENDANT'S OPPOSITION TO
PLAINITFF'S MOTION FOR LEAVE
TOAMENDCOMPLAINTTOADD
CLAIMS FOR PUNITIVE DAMAGES

Defendant.

Defendant Farmers Insurance Company of Idaho ("Farmers"), by and through its
attorney of record, Gjording Fouser, PLLC, hereby opposes Plaintiff's Motion to Amend to
Add Claim for Punitive Damages ("Motion to Amend").
INTRODUCTION

The defense opposes Plaintiff's Motion to Amend. Plaintiff has failed to submit
sufficient evidence to establish' a reasonable likelihood of proving facts sufficient to support

A\t\.
.

DEFENDANT'S OPPOSITION TO PLAINITFF'S MOTION FOR LEAVE TO AMEND COMPLAINT
TO ADD CLAIMS FOR PUNITIVE DAMAGES, Page 1
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an award of punitive damages against Farmers. In addition, the facts established by the
evidence fail to prove, under a clear and convincing standard, the requisite intersection of a
bad act and a bad state of mind by Farmers (i.e., oppressive, fraudulent, malicious, or
outrageous conduct).

LEGAL STANDARD
An award of punitive damages is permissible only where the defendant's conduct

was "oppressive, fraudulent, wanton, malicious or outrageous." See Idaho Code § 6-1604.
Idaho Code § 6-1604(2) provides:
[t]he court shall allow the motion to amend the pleadings [to add a claim for
punitive damages] if, after weighing the evidence presented, the court
concludes that, the moving party has established at such hearing a
reasonable likelihood of proving facts at trial sufficient to support an aware of
punitive damages.

Id.

'

.

When the moving party's claims are reasonably disputed and there is substantial

evidence that supports the non-moving party's claims, a motion to amend to assert punitive
damages will not be allowed. Britton v. Dallas Airmotive Inc., 2010 WL 797177 (D. Idaho
Mar. 4, 2010) (emphasis added).
"Punitive damages are not favored in the law and should be awarded in only the
most unusual and compelling circumstances." Seiniger Law Office, P.A. v. North Pacific Ins.
Co., 178 P.3d 606, 614, 145 Idaho 24;1., 249 (2008)(citing Manning v. Twin Falls Clinic &

Hosp., 122 Idaho 47, 52, 830 P.2d 1185, 1190 (1992)). This is because a punitive damage
award emphasizes "punishment and deterrence rather than compensation of plaintiff,
which is the normal role for a civil action." O'Neil v. Vasseur, 118 Idaho 257, 265, 796 P.2d
134, 142 (Ct. App. 1990). "It is within the discretion of the trial court to deny a motion to

DEFENDANT'S OPPOSITION TO PLAINITFF'S MOTION FOR LEAVE TO AMEND COMPLAINT
TO ADD CLAIMS FOR PUNITIVE DAMAGES, Page 2
002245
15017.246

amend the pleadings." Eastern Idaho Economic Develop. Council v. Lockwood Pack'g Corp.,
139 Idaho 492, 498, 80 P.3d 1093, 1099 (2003).
Recognizing that punitive damages should only be awarded in an extreme case, the
Idaho Legislature enacted Idaho Code § 6-1604 in 1987 to make it clear that punitive
damages should be awarded only in the most compelling of circumstances, cautiously and
within narrow limits.

/

In 2003, the Legislature amended the statute to make it even more clear that
punitive damages are recoverable only when specific conduct clearly exists by adding the
requirement that evidence of such conduct must be "clear and convincing." The legislature
I

also mandated that the Court weigh the evidence. It is no longer sufficient to raise a fact
and argue for punitive damages. The Court must review all of the evidence presented by
both parties, weigh the evidence, and then, after weighing the evidence, _determine whether
the plaintiff has established a reasonable likelihood of proving facts sufficient to support an
award. ,
Specifically, Idaho Code§ 6-1604 now provides:
· (1)

In any action seeking recovery of punitive damages, the
claimant must prove, by clear and convincing evidence,
oppressive, fraudulent, malicious or outrageous conduct by the
party against whom the claim for punitive damages is asserted.

(2)

In all civil actions in which punitive damages are permitted no
claim for damages shall be filed continuing to pray for relief
seeking punitive damages. However, a party may, pursuant to
a pretrial motion and after a hearing before the court, amend
the pleadings to include a prayer for relief seeking punitive
damages. The court shall allow the motion to amend the
pleadings if, after weighing the evidence presented, the
court concludes that, the moving party has established at such

DEFENDANT'S OPPOSITION TO PLAINITFF'S MOTION FOR LEAVE TO AMEND COMPLAINT
TO ADD CLAIMS FOR PUNITIVE DAMAGES, Page 3
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hearing a reasonable likelihood of proving facts at trial
sufficient to support an award of punitive damages.

Id. (Emphasis added.)
Accordingly, under Idaho law, the issue of punitive damages "revolves around
whether the plaintiff is able to establish the requisite 'intersection of two factors: a bad act
and a bad state of mind."' Myers v. Workmen's Auto Ins. Co., 140 Idaho 495, 503, 95 P.3d
977, 985 (2004).
Additionally, Idaho case law explicitly states that a district court should rarely, if
ever, award punitive damages absent a likelihood of future bad conduct. Linscott v. Rainier

Nat'l Life Insure Co., 100 Idaho 854, 606 P.2d 958 (1980). Therefore, to prevail on a request
to add a punitive damages claim, plaintiff must show facts evidencing a need for deterrence
of similar future conduct before a court should grant permission to amend the complaint.

Davis v. Gage, 106 Idaho 735, 682, P.2d 1282 (Ct. App. 1984).
Therefore, prior to permitting Plaintiff to amend his complaint to include a cause of
action for punitive damages, the Court must first weigh the evidence in the record and
conclude, based on the evidence, that Ms. Cedillo has a reasonable likelihood of proving
facts at trial sufficient to support an award of punitive damages. Said differently, Ms.
Cedillo must prove that a jury could conclude that Farmers' actions constituted an extreme
deviation from standards of reasonable c~:mduct, which was done with knowledge of the
likely consequences and an extremely harmful state of mind. Id. Furthermore, Ms. Cedillo
must show facts evidencing a need for deterrence of similar future conduct by Farmers
before the Court should grant permission to amend the complaint.

DEFENDANT'S OPPOSITION TO PLAINITFF'S MOTION FOR LEAVE TO AMEND COMPLAINT
TO ADD CLAIMS FOR PUNITIVE DAMAGES, Page 4
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RESPONSE TO PLAINTIFF'S FACTUAL STATEMENT
First of all, Plaintiff inaccurately suggests that Farmers "refused to pay the benefits
u~der the policy."

It is clear that within thirty days of receipt of Plaintiffs claim for

underinsured motorist benefits Farmers did pay benefits under the policy. See Affidavit of
Ron Ramsey in Support of Defendant's Motion for Summary Judgment, Exhibit C.
Specifically, Farmers paid $25,000 in underinsured motorist benefits to Plaintiff. In 2012,
after receipt of additional records and Plaintiff undergoing additional surgical treatment,
Farmers paid an additional $155,000 in underinsured motorist benefits to Plaintiff.
Second, while Mr. Paul noted that it was allegedly "sloppy investigation" by Farmers
of Ms. Cedillo's claim in determining whether or not Mr. Steele, the tortfeasor, paid Ms.
Cedillo's medical bills, significantly Farmers never reduced the amount of benefits available

.

under the policy for payments that Ms. Cedillo might have received directly from Mr.
Steele.

Under the terms of Plaintiffs policy, if Ms. Cedillo did recover damages (i.e.,

medical bill payments) from Mr. Steele, such payments could have served to re'duce the
limits of her underinsured motorist coverage. Farmers did not take any reduction or credit
for any payments made by Mr. Steele.
Third, Plaintiff contends that she was in an "economic predicament" and as a result
of Farmers acts and omissions she "continued to be economically oppressed." A review of
the record does not indicate that Plaintiff was in an economic predicament resulting from
the accident.

She continually had received more money than. she had incurred in her

claimed economic damages. In 2009, Plaintiff incurred approximately $53,000 in medical
bills and had received compensation from Farmers and Progressive of $130,000. In 2012,

DEFENDANT'S OPPOSITION TO PLAINITFF'S MOTION FOR LEAVE TO AMEND COMPLAINT
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Plaintiff incurred approximately $134,000 in medical bills and alleged she incurred lost
wages of $135,000, totaling approximately $269,000.

In 2012, Plaintiff had received

compensation from Farmers and Progressive of $285,000.
F9urth, Plaintiff argues that Farmers own claim file and correspondence show
Farmers "bad" acts. However, at this point, Plaintiff has failed to submit into the record
Farmers claim file or any relevant correspondence which would permit the Court to weigh
the evidence of bad conduct which is allegedly contained therein.
Fifth, Plaintiff argues that Farmers has never adopted and implemented reasonable
standards for prompt investigation of claims. Plaintiffs "allegation" is wholly unsupported.
Farmers, in fact, at all relevant times, had in place company standards, strategies and
protocols for claims investigation and adjusting.

See Affidavit of Counsel, Defendant's

Supplemental Responses to Plaintiffs Discovery.

ARGUMENT

I.

Plaintiff's Motion should be denied because she has failed to submit
sufficient evidence to establish a reasonable likelihood of proving, by
clear and convincing evidence, facts sufficient to justify punitive
damages.
Punitive damages are not favored by Idaho law and will be awarded in only the most

unusual and compelling circumstances. Strong v. Unumprovident Corp, 393 F. Supp. 2d
1012, (D. Idaho 2005). To support a motion to amend the pleadings to include a prayer for
punitive damages, a party must establish by clear and convincing evidence a reasonable
likelihood of proving facts at trial sufficient to support an award of punitive damages. LC. §
6-1604(2). An award of punitive damages depends upon "whether the plaintiff is able to
establish the requisite intersection of two factors: a bad act and a bad state of mind."

DEFENDANT'S OPPOSITION TO PLAINITFF'S MOTION FOR LEAVE TO AMEND COMPLAINT
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Seiniger Law Offices, P.A., 145 Idaho at 250, 178 P.3d at 615 (quoting Myers v. Workmen's
Auto Ins. Co., 140 Idaho 495, 503, 95 P.3d 977, 985 (2004)); Hall v. Farmer's Alliance Mut.
Ins., 145 Idaho 313, 319, 179 P.3d 276, 282 (2008). The Idaho Supreme Court described the
circumstances necessary to justify punitive damages as such:
An award of punitive damages will be sustained on appeal only when it is
shown that the defendant acted in a manner that was "an extreme
deviation from reasonable standards of conduct, and that the act was
performed by the defendant with an understanding of or disregard for its
likely consequences. The justification for punitive damages must be that ,
the defendant acted with an extremely harmful state of mind, whether
that be termed malice, oppression, fraud or gross negligence; malice,
oppression, wantonness; or simply deliberate or willful.

Id.
Therefore, to support her motion, Plaintiff must establish a reasonable likelihood
she can prove by clear and convincing evidence that Farmers' actions in this case
constituted an extreme deviation from standards of reasonable conduct, which was done
'

with knowledge of the likely consequences and with an extremely harmful state of mind.
Further, Plaintiff must show that a Farmers officer or director participated in, or ratified,
the cond~ct underlying the punitive damages award. Weinstein v. Prudential Prop & Gas.

Ins. Co.,· 149 Idaho 299, 233 P.3d 1221 (2010) (holding that recovery of punitive damages
against insurance company for bad faith requires evidence, although it need not be direct,
of an officer or director participation or ratification).

As it stands, Plaintiff has not

identified any evidence in the record sufficient to meet this burden. Therefore, •her motion
should be denied.

DEFENDANT'S OPPOSITION TO PLAINITFF'S MOTION FOR LEAVE TO AMEND COMPLAINT
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II.

Ms. Cedillo has the burden of showing her complaint should be amended to
include punitive damages.
The trial court has sound discretion in deciding whether to allow a plaintiff to

amend a complaint to allege punitive damages. Vendelin u. Costco Wholesale Corp., 140
Idaho 416, 424 (2004). As outlined above, pursuant to Idaho Code§ 6-1604, to succeed on a
motion to amend, Ms. Cedillo must show a "reasonable likelihood of proving facts at trial
sufficient to support an award of punitive damages." Id.
An award of punitive damages is only sustained on appeal when the plaintiff shows

that "the defendant acted in a manner that was an extreme- deviation from reasonable
'

standards of conduct, and that the act was performed by the defendant with an
understanding of or disregard for its likely consequences." Vendelin, supra. For an award
of punitive damages to be justified, the plaintiff must show that the defendant acted "with
an extremely harmful state of mind, whether that be termed malice, oppression, fraud or
gross negligence; malice, oppression, wantonness; or simply deliberate or willful." Id.
(internal citations omitted).

Here, Ms. Cedillo has not met her burden of showing a

reasonable likelihood that she can prove facts at trial sufficient to support an award of
punitive damages.
1.

The Bad Act

Under Idaho law, to support a claim for punitive damages the plaintiff must
establish that the act was oppressive, fraudulent, malicious or outrageous. Idaho Code § 61604. The act must also have been performed in a manner that was an extreme deviation
from reasonable standards of conduct. Seiniger Law Office, P.A., supra. Finally, the 1;tct
must have been directed "towards the plaintiff." Hardenbrook u. U.P.S., LEXIS, 99596

DEFENDANT'S OPPOSITION TO PLAINITFF'S MOTION FOR LEAVE TO AMEND COMPLAINT
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(U.S. Dist. Idaho, 2009). It is important to note that Ms. Ced.illo's motion is not supported
by an affidavit executed by her outlining any actions by Farmers directed towards her.
In this case, Farmers' conduct in this case complied with the applicable standards.
See Affidavit of Rob Anderson. Farme_rs' actions in this case certainly did not constitute an

extreme deviation from standards of reasonable conduct in the insurance industry.
Retaining experts, such as medical doctors, to assist the insurer and the claims
adjuster in understanding the nature and extent of the claimant's damage is routine. Id.
In this case, Mr. Anderson will testify that Farmers and and its retained defense counsel,

Mr. Thomson, acted appropriately in consulting with various medical providers. Id.
Moreover, no officer or director for Farmers participated in or indirectly ratified any
of the "bad" conduct Plaintiff contends supports her request to amend her complaint to add
punitive damages. Plaintiffs example of the agent's alleged statement is simply not a bad
act and certainly not the type of action which can serve as a basis for a jury awarding
punitive damages.
In this case, as outlined in more detail in Defendant's Memorandum and Reply in

Support of Motion for Summary Judgment, Farmers has the right to require the proof of
loss per the Policy and under Idaho law. Farmers evaluated Ms. Cedillo's claim in 2009 and
paid the undisputed amount within thirty days. Farmers continued to evaluate the claim,
including obtaining an independent medical examination with Dr. Wilson.

Ultimately,

after receipt of additional treatment and surgical records for Plaintiff, Farmers paid. an
additional $155,000 in benefits.

DEFENDANT'S OPPOSITION TO PLAINITFF'S MOTION FOR LEAVE TO AMEND COMPLAINT
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Finally, Ms. Cedillo has not suffered any hardship in this matter. As outlined above,
Ms. Cedillo was consistently paid monies in excess of any claimed economic damages.
As Ms. Cedillo has failed to set out any "bad act", her motion must be denied.
2.

Requisite Mental Requirement: A Bad State of Mind

In addition, Ms. Cedillo has an obligation to establish, through clear and convincing
evidence, Ms. Cedillo' should be permitted to amend her Complaint. Hardenbrook, supra.
However, Ms. Cedillo, in her motion, does not sufficiently address the punitive damages
requirement that Farmers maintained or possessed "a bad state of mind" at the time that it
allegedly committed bad faith.
Of note, Idaho has never permitted the requisite mental state requirement be
"inferred" or established on a "per se" basis; rather, Idaho law clearly provides that the
plaintiff must submit clear and convincing evidence in support of this element in order to
prevail on a motion to amend. See Idaho Code§ 6-1604; Seiniger Law Office, P.A., supra.

In this case, Ms. Cedillo cannot demonstrate that Farmers had the requisite "evil" mental
state required to amend a complaint to allow a claim for punitive damages.
Farmers merely has a duty to proceed evaluate and adjust Ms. Cedillo's claim for
underinsured motorist benefits in accordance with the standards of reasonable conduct which Mr. Anderson will opine Farmers did in this case. Plaintiff fails to set out any·
evidence that Farmers had a "bad state of mind" when adjusting her claim.
Moreover, there is already a mechanism in place under Idaho law, entitlement to
attorney's fees, costs and interest, to protect Ms. Cedillo. This mechanism already deters
insurance companies from delaying and denying legitimate claims.
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LC. § 41-1839 reads, in part, as follows:
§41-1839. ALLOWANCE OF ATTORNEY'S FEES IN SUITS AGAINST OR
IN ARBITRATION WITH INSURERS. (1) Any insurer issuing any policy,
certificate or contract of insurance, surety, guaranty or indemnity of any kind
or nature whatsoever that fails to pay a person entitled thereto within thirty
(30) days after proof of loss has been furnished as provided in such policy,
certificate or contract, or to pay to the person entitled thereto within sixty
(60) days if the proof of loss pertains to uninsured motorist or underinsured
motorist coverage benefits, the amount that person is justly due under such
policy, certificate or contract shall in any action thereafter commenced
against the insurer in any court in this state, or in any arbitration for
recovery under the terms of the policy, certificate or contract, pay such
further amount as the court shall adjudge reasonable as attorney's fees in
such action or arbitration.

Id. The Idaho Supreme Court has specifically held that the statutory attorney fee
requirement set forth in Idaho Code §41-1839 "is an additional sum rendered as
compensation when the insured is entitled to recover under the insurance policy, 'to prevent
the sum· therein provided from being diminished by expenditures for the services of an
attorney."' Martin v. Farmers Mut ..Auto. Ins. Co., 138 Idaho 244, 61 P.3d, 601 (2002).
Consequently, any argument by Plaintiff that Farmers uses "tactics" requiring insureds to
arbitrate doesn't make sense. If Farmers loses at arbitration, it will have to reimburse the
insured for her attorney's fees - which can be a large dollar figure- as in this case. Farmers
also paid interest on the judgment from the date of the proof of loss and pay costs. In other
words, aiiy argument by Plaintiff that she has been "forced" to bring this lawsuit due to
Farmers'. "harmful state of mind" when handling her claim, is negated by the fact that
Farmers paid out a lot of monies, including attorney's fees, costs and prejudgment interest.
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Farmers took a risk by taking this claim to arbitration. This is the mechanism that
has been put into place to ensure insurance companies in Idaho only take cases to trial or
arbitration that have merit. It provides protection for insureds and foregoes the need for an
additional claim for punitive damages except in extreme cases. Plaintiff has not alleged
any facts in her Motion to Amend showing this is an "extreme case." Consequently, Ms.
Cedillo's motion should be denied.

III.

Plaintiff has failed to set forth a need for' deterrence; therefore, a claim for
punitive damages is not warranted.

Idaho case law explicitly states that a district court should rarely, if ever, award
punitive damages absent a likelihood of future bad conduct. Linscott, supra. Since Ms.
Cedillo has not established any facts showing "bad" conduct by Farmers, she has not proven
a need for deterrence of similar conduct by Farmers in the future.

Furthermore, as

outlined above, there is already a mechanism in place to deter insurance companies from
taking most cases to trial or arbitration. Farmers believes its evaluation was reasonable
and so, in this case, it was willing to take the risk and have an arbitrator determine value,
with the knowledge that if it lost it would have to pay out attorney's fees, costs and pre-post
judgment interest to Ms. Cedillo. This in itself is a deterrent for insurance companies.
Moreover, the record clearly indicates that Farmers, at all relevant times, had
adopted and had implemented standards for claims investigation and claims adjusting. See
Affidavit· of Counsel, Defendant's Supplemental Responses to Plaintiffs Discovery. Thus,
the motion should be denied as there is no need for future deterrence.
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CONCLUSION

For the reasons set forth herein, Ms. Cedillo has failed to show a reasonable
likelihood that she will be able to prove punitive damages against Farmers at the trial of
this matter. Accordingly, Plaintiffs Motion to Amend to Add Claim for Punitive Damages
should be denied.

0.. 1st"
DATED this~ day of December, 2015.
GJ0RDING F0USER, PLLC

BO,
l~AUh~
Jack S.tGjording- Of the Firm,
Julianne S. Hall - Of the Firm
Attorneys for Defendant Farmers Insurance
Company of Idaho
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Julianne S. Hall, ISB No. 8076
ihall@gfidaholaw.com
GJORDI~G FOUSER, PLLC
Plaza One Twenty One
121 North 9th Street, Suite 600
P.O. Box 2837
Boise, Idaho 83701-2837
Telephone: 208.336.9777
Facsimile: 208.336.9177

Attorneys for Defendant Farmers Insurance
Company of Idaho
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PEGGY CEDILLO,
Case No. CV-OC-2013-08697
Plaintiff,
V.

FARMERS INSURANCE COMPANY OF
IDAHO,

DEFENDANT'S OPPOSITION TO
PLAINITFF'S MOTION FOR LEAVE
TOAMENDCOMPLAINTTOADD
CLAIMS FOR NEGLIGENT
ADJUSTMENT OF UIM CLAIM

Defendant.

Defendant Farmers Insurance Compnay of ldaho ("Farmers"), by and through ~ts
attorney .of record, Gjording Fouse-r, PLLC, hereby opposes Plaintiff's Motion to Amend to
Add Claim for Negligent Adjustment of DIM Claim ("Motion to Amend").
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STANDARD OF REVIEW
After a responsive pleading is filed, a party must obtain leave of court to amend the
complaint.

Ada County Highway District v. Acarrequi, 105 Idaho 873, 673 P.2d 1067

(1983). Amendment of the complaint is in the trial court's discretion. Id. Under Idaho
Rule of Civil Procedure 15(a), motions to amend pleadings are liberally granted, however,
"if the amended pleading does not set .out a valid claim, or if the opposing party would be
prejudiced by the delay in adding the new claim ... it is not an abuse of discretion for the
trial court to deny the motion to file the amended complaint." Black Canyon Racquetball

Club, Inc. v. Idaho First National Bank, 119 Idaho 171, 175, ·804 P.2d 900, 904 (1991);
I.R.C.P. 15(a).
ARGUMENT
Plaintiff seeks leave from the Court to amend her complaint to assert an alternative
theory of "negligent adjustment" relating to Farmers' alleged delay in the settlement her
UIM claim. Without citing any evidence, Plaintiff asserts that "[t]he record amply supports
a cause of action for negligent adjustment of Cedilla's UIM claim." Plaintiff's Memorandum

in Support of Plaintiff's Motion for Leave to Amend Complaint to Add Claims for Punitive
Damages: and Negligent Adjustment of UIM Claim, p. 17. The Court should deny Plaintiffs
motion b~cause (1) the undue delay in amending the complaint is prejudiciai; and (2) a
cause of action for "negligent adjustment" is futile.

,,

A. Farmers will be prejudiced by Plaintiffs delay in adding an alternative
negligence claim.
Plaintiff should not be permitted to file a Second Amended Petition because Farmers

will be unduly prejudiced by Plaintiffs delay in refiling. Plaintiff initially filed her First
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Amended Petition on August 16, 2013, alleging, inter alia, intentional bad faith against
Farmers. A jury trial is set to commence in this case on March 7, 2016. To date, Farmers'
discovery and asserted defenses to Plaintiff's DIM bad faith cause of action have relied
upon the bad faith elements enunciated by the Idaho Supreme Court. In other words, that
the plaintiff must establish the insurer intentionally and unreasonably denied or delayed
payment on a claim and as a result of the insurer's conduct, the plaintiff was harmed in a
way not fully compensable in contract. Robinson v. State Farm Mut. Auto. Ins. Co., 137
Idaho 173, 176, 45 P.3d 829, 832 (2002). To this end, an alternative negligence theory will
require further discovery, expert opinions, and motion practice. Moreover, while the jury
trial is currently scheduled for six (6) days, inclusion of a negligence cause of action will
compound Farmers' defense, require additional lay and expert testimony, and will likely
result in jury confusion.
Accordingly, as an exercise of discretion; the Court should deny Plaintiff's request
for leave to file a Second Amended Petition because the amendment would cause delay and
will prejudice
Farmers. Rule 15(a) is not an appropriate mechanism. to assert a "fall back"
.
cause of action at this late date in the proceedings when she has failed to put forth a
sufficient reason for her failure to plead the proposed alternative theory of negligence in the
first instance.

B. Plaintiffs proposed cause of action for "negligent adjustment" is futile.
In addition to denying Plaintiff's motion for leave to amend her First Amended
Petition based upon undue delay and prejudice, the Court should deny Plaintiffs request
for leave because the amendment is futile.

"[I]n determining whether an amended
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complaint should be allowed, where leave of court is required under Rule 15(a), the court
may consider whether the new claims proposed to be inserted into the action by the
amended complaint state a valid claim." Black Canyon Racquetball Club, Inc., 119 Idaho at
175.

In Idaho, "it is well settled that failure to perform a c<;mtractual duty is not an
actionable tort." Selkirk Seed Co. v. State Ins. Fund, 135 Idaho 649, 652, 22 P.3d 1028,
1031 (2000). However, when an insurer, in bad faith, intentionally and unreasonably denies
or delays payment, the Idaho Supreme Court has recognized there may be liability in tort
that is distinct from an action on the contract. White v. Unigard Mut. Ins. Co., 112 Idaho
94, 98, 730 P.2d 1014, 1018-19 (1986). The Idaho Supreme Court extended the exception to
'

permit an action in tort in the limited circumstances where an insurer negligently fails to
make a timely settlement of an insurance claim. Reynolds v. American Hardware Mut.

Ins., 112 Idaho 362, 365, 766 P.2d 1243, 1246 (1988).
In Reynolds, the insured alleged, and the jury agreed, that the insurance company's
negligent delay in settling his claim prevented the closure of a negotiated sale of items
salvaged from his fire-damaged premises. Reynolds, 112 Idaho 362. In Inland Group of

Cos. v. Providence Wash. Ins. Co., the Idaho Supreme Court clarified Reynolds, holding
that:

Reynolds did not create a claim for negligent bad faith but merely holds that,
in addition to intentional bad faith in unreasonably denying or delaying the
payment of insurance claims, there can be a cause of action to recover
damages predicated on negligence where an insurer fails to settle an
insurance claim within a reasonable time and the insurer's negligence or lack
of diligence in that regard is a proximate cause of the plaintiffs loss.
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Id., 133 Idaho 249, 257, 985 P.2d 674, 682 (1999). The prima facie case for negligence
requires the claimant to show, "(l) a duty, recognized by law, requiring a defendant to
conform to a certain standard of conduct; (2) a breach of that duty; (3) a causal connection
between the defendant's conduct and the resulting injuries; and (4) actual loss or
damage." Alegria v. Payonk, 101 Idaho 617, 619, 619 P.2d 135, 137 (1980) (emphasis
added).
In this case, there is no showing that Plaintiff suffered compensable damage by any
alleged unjustified delay in the adjustment and/or payment of her UIM claim. As opposed
to Reynolds where the insured was unable to sale items salvaged from his fire-damaged
premises, Cedillo received an arbitration award including prejudgment interest from the
date the arbitrator determined Farmers had sufficient information to investigate and
determine its liability in a fair and accurate manner. Moreover, Plaintiff was awarded
attorney fees in the amount of one-third of her recovered damages. As such, Plaintiff has
failed to assert an actual loss from any alleged negligent delay in Farmers payment of her
UIM claim.

CONCLUSION
Accordingly, Plaintiffs motion for leave to file an amended petition should be denied
because Plaintiffs undue delay in seeking to add an alternative cause of action will unduly
prejudice Farmers. Furthermore, Plaintiffs proposed cause of action for "negligent
adjustment" fails to state a valid cause of action and is thus futile.
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DATED this3 \ day of December, 2015.
GJORDING FOUSER, PLLC

By Qu_4QJ\N\u~
Jack s.'Gjording-Of the Firm
Julianne S. Hall - Of the Firm
Attorneys for Defendant
CERTIFICATE OF SERVICE
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Overnight Delivery
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Julian'ne S. Hall
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Attorneys for Defendant Farmers Insurance
Company of Idaho

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO,
Case No. CV-OC-2013-08697

Plaintiff,

v.
FARMERS INSURANCE COMPANY OF
IDAHO,·

DEFENDANT'S OPPOSITION TO
PLAINTIFF'S MOTION TO STRIKE

Defendant.

Defendant Farmers Insurance Company of Idaho ("Farmers"), by and through it_s
attorney of record, Gjording Fouser, PLLC, submits this Opposition to Plaintiffs Motion to
Strike.
INTRODUCTION

As outlined in Defendant's Reply in Support of the Motion for Summary Judgment,
a claim is fairly debatable if, at the time the claim was under consideration, "there
existed a legitimate question or differepce of opinion over the eligibility, amount or value of
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the claim." Robinson v. State Farm Mut. Auto Ins. Co., 137 Idaho 173, 177, 45 P. 2d 829,
833-834 (2002) [Emphasis added].

Said differently, over the course of Plaintiffs

underinsured motorist claim, was there a point in time prior to the arbitrator's interim
decisions that Farmers acted in bad faith because Plaintiffs claim was not fairly debatable?
In a bad faith claim, Plaintiff must establish, based on the evidence before the insurer when
the claim was being considered/evaluated, that there was no way reasonable minds could
differ as to the nature and extent of the insured's injuries or on the value of the insured's
damages. Bellville v. Farm Bureau Mut. Ins. Co., 702 N.W.2d 468, 473 (Iowa 2005) citing
William T. Barker & Paul E.B. Glad, Use of Summary Judgment in Defense of Bad Faith

Actions Involving First-Party Insurance, 30 Tort & Ins. L.J. 49, 56 (1994).
As discussed below, in support of its Motion for Summary Judgment, Farmers has
submitted the sworn testimony from Dr. Little, Dr. Price and Dr. Goodwin discussing their
treatment before and after the subject accident as well as each provider's medical records
for Ms. Cedillo. It is undisputed that Dr. Little, Dr. Price and Dr. Goodwin medical records
were submitted by Plaintiff to Farmers in support of her claim.

See Affidavit of Ron

Ramsey. The fact that her records indicate prior treatment/similar conditions is relevant to
whether logical minds could differ with respect to the evaluation and valuation of Plaintiffs
claim.

Additionally, what her records and providers opine, or do not opine, regarding

causation of Plaintiffs claimed injuries is highly relevant to the issue of fairly debatable.
I.R.E 401. These records are further relevant to evaluation of her general damages.
LEGAL STANDARD
Idaho appellate courts have consistently held that the trial courts must determine
the admissibility of evidence as a "threshold question" to be answered before addressing the
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merits of motions for summary judgment. Hecla Mining Co. v. Star-Morning Mining Co.,
122 Idaho 778, 784, 839 P.2d 1192, 1198 (1992); Gem State Ins. Co. v. Hutchison, 145 Idaho
10, 175 P.3d 172 (2007). Specifically, when considering evidence presented in support of or
opposition to a motion for summary judgment, a court can only consider material which
would be admissible at trial. Petricevich v. Salmon River Canal, Co., 92 Idaho 865, 869,
452 P.2d 362, 366 (1969); I.R.C.P. 56(e).
Thus, if the admissibility of evidence presented in support of a motion for summary
judgment is raised by objection by one of the parties, the court must first make a threshold
determination as to the admissibility of the evidence "before proceeding to the ultimate
issue, whether summary judgment is appropriate." Bromley v. Garey, 132 Idaho 807, 811,
979 P.2d 1165, 1169 (1999); Montgomery v. Montgomery (In re Estate of Montgomery), 205
P.3d 650, 655 (2009).
Furthermore, Rule 56(e) of the Idaho Rules of Civil Procedure states, "supporting
and opposing affidavits shall be made on personal knowledge, shall set forth such facts as
would be admissible in evidence, and shall show affirmatively that the affiant is competent
to testify to the matters stated therein." Additionally, "the party offering the evidence must
also affirmatively show that the witness is competent to testify about the matters stated in
his testimony." Dulaney v. St. Alphonsus Reg'l Med. Ctr., 137 Idaho 160, 164, 45 P.3d 816,
820 (2002).

Statements that are conclusory or speculative do not satisfy either the

requirement of admissibility or competency under Rule 56(e)."

PLAINTIFF'S RES JUDICATA CLAIM
Under Idaho law, res judicata/claim preclusion bars a subsequent action if three
requirements are met: (1) involves the same parties; (2) involves the same claim; and (3)
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final judgment has been entered in the prior action. Taylor v. Riley, 157 Idaho 323, 330-31,
336 P.3d 256, 263-64 (2014), citing Ticor Title Co. v. Stanion, 144 Idaho 119, 124, 157 P.3d
613, 618 (2007). The doctrine of res judicata serves two fundan:i-ental purposes: (a) "[i]t
serves the public interest in protecting the courts against the burdens of repetitious
litigation" and (b) "[i]t advances the private interest in repose from the harassment of
repetitive claims." Taylor, 157 Idaho at 330-31, 336 P.3d at 263-64.
In the arbitration proceedings the involved claim was the amount of underinsured

motorist contractual benefits Farmers was obligated to pay its insured, Ms. Cedillo. In
Plaintiff's claim for bad faith, the issue before the Court on summary judgment is the fairly
debatable prong of bad faith. As outlined in Defendant's Reply in Support of its Motion for
Summary Judgment, in analyzing the fairly debatable prong of bad faith, case law clearly
provides that the appropriate focus is on the process and decisions made throughout the
process.

In the context of a claim for bad faith, the Arbitrator's rulings are not "res

judicata" as Plaintiff argues. As further explained in Defendant's Reply, under bad faith,
the focus is on the existence of evidence which shows or supports legitimate questions or
difference of opinions on the claim, not which side the arbitrator determined was more
credible.

Plaintiff's allegation that Farmers "lost" at the arbitration is not sufficient

evidentiary grounds to render the Affidavits submitted in support of Defendant's Motion for
Summary Judgment inadmissible. Plaintiff's Motion to Strike should be denied.
AFFIDAVITS OF DR. WILSON, DR. WILLIAMS AND MS. PURVIS
Of significance, Plaintiff has failed to assert valid evidentiary rule which would
· render Dr. Wilson, Dr. Williams and/or Ms. Purvis' Affidavits inadmissible. Here, pursuant
to Rule 56(e) of the Idaho Rules of Civil Procedure, these affidavits are made by an affiant
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with personal knowledge. Each affiant also is competent to testify pursuant to I.RE. 702
as an expert witnesses and Plaintiff has not challenged these individuals' qualifications
(i.e., specialized knowledge, skills, training and/or education). Additionally, in the context
of summary judgment, an expert is permitted to reference and incorporate a report he or
she authored in an affidavit as opposed to listing out each of opinion in the affidavit.
Incorporating an affiant's opinions in affidavit does not make somehow render the affiant's
opinions inadmissible hearsay. The defense acknowledges that Plaintiff is correct that Dr.
Wilson, Dr. Williams and/or Ms. Purvis' reports would constitute inadmissible hearsay if,
for example, counsel merely attached their respective reports to her Affidavit.
Recall, in the context of summary judgment on the fairly debatable prong of a bad
faith claim, the focus is on the existence of the evidence.

In other words, Plaintiffs

arguments about the soundness of this evidence may be relevant to show that logical minds
could not have had a difference of opinion, but there is no grounds which makes these
affidavits inadmissible on this pending summary judgment motion. See also I.RE. 803(4)
and (6). Because there are no evidentiary grounds which make the Affidavits of Dr. Wilson,
Dr. Williams and Ms. Purvis inadmissible, Plaintiff's Motion to Strike these affidavits
should be denied.
AFFIDAVIT OF RON RAMSEY
Again, Plaintiff has failed to make any evidentiary argument with regard to the
alleged inadmissibility of the Affidavit of Ron Ramsey. As discussed above, Mr. Ramsey's.
Affidavit was based on his personal knowledge gained during his handling of Ms. Cedillo's
underinsured motorist claim.

He would certainly have the appropriate foundation and

knowledge to lay the foundation for correspondence he received or authored with respect to
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Ms. Cedillo's underinsured motorist claim. Additionally, the information set forth in Mr.
Ramsey's Affidavit is' undisputedly relevant to the issue of fairly debatable. I.R.E. 401. The
mere fact that Plaintiffs paid expert is critical of Mr. Ramsey's handling of the
underinsured motorist claim does not in any manner render his Affidavit in support of
Defendant's Motion for Summary Judgment inadmissible. Plaintiffs Motion to Strike must
be denied with respect to her request to strike the Affidavit of Ron Ramsey.
AFFIDAVIT OF COUNSEL

Similarly, Plaintiff has not made any valid evidentiary arguments with regard to the
alleged inadmissibility of the Affidavit of Counsel.

Plaintiff seeks to strike various

transcripts without any specific grounds other than depositions were not admitted into
evidence at arbitration. Imp~rtantly, Plaintiff is not arguill:g that any issue or topic in the
depositions is inadmissible. These deposition and arbitration transcripts do not constitute
inadmissible hearsay. · See I.R.E. 801(c).

Plaintiffs Motion to Strike the Affidavit of

Counsel should be denied.
CONCLUSION

For the foregoing reasons, Defendant's respectfully request that this Court deny
Plaintiffs Motion to Strike in its entirety.
DATED this

3l day of December, 2015.
GJ0RDING F0USER, PLLC

By ~ul,\ C l \ \ ~
J ac~jording - Of the Firm
Julianne S. Hall - Of the Firm
Attorneys for Defendant
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Attorneys for Defendant Farmers Insurance
Company of Idaho
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO,
Case No. CV-OC-2013-08697

Plaintiff,

DEFENDANT'S REPLY IN SUPPORT
OF MOTION FOR SUMMARY

v.

JUDGMENT

FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.
Defendant Farmers Insurance Company of Idaho ("Farmers" or ''Defendant"), by and
through its unde1•signed counsel of 1·ecord, Gjording Fouser, PLLC, submits the following
Reply in support of its Motion for Summary Judgment.

ARGUMENT
Interestingly, Plaintiff starts her Opposition to Defendant's Motion for Summary
Judgment by stating 11this case is not about Cedillo's underlying UIM claim." Plaintiff
continues "those issues have been resolved in Plaintiffs favol'." See Cedillo's Response in
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Opposition to Defendant's Motion for Su.mmary Judgment , p. 1. Plaintiff is correct in that
the amount of underinsured motorist benefits due under the contract of insurance to Ms.
Cedillo has already been decided as a matter of law in arbitration and a final judgment has
been entered on the amount of contractual damages. However, the issue of the ultimate
amount due under the underinsured motorist policy is not actually germane to the
remaining cause of action before the Court of bad faith.
Rathe:i: in a bad faith cause of action under the fairly debatable prong, the plaintiff
must establish that when the claim was under consideration there was no legitimate
question or difference of opinion over the eligibility, amount o:r: value of the claim."

Robinson v. State Farm Mut. Auto Ins. Co., 137 Idaho 173, 177, 45 P. 2d 829, 833-834
(2002). Said differently, the questions of whether the insurer's actions were unreasonable

or whether the claim was fairly debatable must be viewed at the time the insurer made the
decision to deny or litigate the claim, rather than pay it. Robinson,131 Idaho at 177, 45 P.
2d at 833-834.

See also Bellville v. Fatm Bureau Mut. Ins. Co., 702 N.W.2d 468, 473-74

(Iowa 2005). A claim is "fairly debatable" when it is open to dispute on any logical basis.
Bellville, 702 N.W.2d at 473-74. See also Couch on Insurance 3d § 204:28, at 204-43 (1999)

(defining "debatable reason" as "an arguable reason, a reason that is open to dispute or
question"). Stated another way, if reasonable minds can differ on the coveragedetermining facts or law, then the claim is fairly debatable. See William T. Barker & Paul

E.B. Glad, Use of Summary Judgment in Defense of Bad Faith Actions Involving First-Party

Insurance,

80 Tort & Ins. L.J. 49, 56 (1994).

In other words, the plaintiff must prove that the1•e were no facts before the insurer
which, if believed, would justify denial of the claim. State Farm Lloyds v. Polasek, 847
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Importantly, the focus is on the existence of a

debatable issue, not on which party was correct. 46A CJS Insurance § 1873 (2008).
Moreover, the fact that the insurer's position is ultimately found to lack merit is not
sufficient by itself to establish that the insurer had an unreasonable basis to deny the
claim. 46A CJS Insurance § 1873 (2008). A claim for bad faith is not based on the insurer's
success or failure in court on liability for the claim. A Te:s:as cou1·t e:s:plained:
The denial may be erroneous and still be in good faith if it is based upon the
information which was available to the insurer at the time of the denial and
which supported the denial of the claim. When there is a bona fide
controversy, the insurer has a right to have its day in court and let the jury
determine each witness's truthfulness. In other words, if a reasonable basis
e:ii:ists for questioning the insurance claim, the insurer may deny it and
litigate the matter without also facing a bad faith claim.

Polasek,

847 S.W.2d at 284-85.

Whether a claim is fairly debatable can generally be decided as a matter of law by
the court. Wetherbee v. Econ. Fire & Cas. Co., 508 N.W.2d 657, 662 (Iowa 1993). That is
because "where an objectively reasonable basis for denial of a claim actually exists, the
insurer cannot be held liable for bad faith as a matter of law." Gardner u, Hartford Ins.

Accident & lndem. Co .• 659 N.W.2d 198, 206 (Iowa 2003). As one court has explained,
"courts and juries do not weigh the conflicting evidence that was before the insure:r; they
decide whether evidence existed to justify denial of the claim." Polasek, 847 S.W.2d at 285.
Thus, if it is undisputed that evidence existed creating a genuine dispute as to the nature
and extent of the insured's injuries, or the value of the insured's damages, a court can
almost always decide that the claim was fairly debatable as a matter of law. Bellville, 702
N.W.2d at 473-74.
As discussed herein and in Defendant's Memorandum, case law clearly provides that

DEFENDAN'!"S REPLY IN SUPPORT OF SUMMARY JUDGMENT· 8
15017.246

002272

T-882 P0005/0010 F-648

12-31-'15 16:45 FROM-

in analyzing the fairly debatable prong of bad faith the appropriate focus is on the process
and decisions made th1•oughout the process. Here, Arbitrator Clark's 2013 rulings are not
"res judicata" as Plaintiff argues. Specifically, the focus is on the existence of evidence
which shows or supports legitimate questions or difference of opinions on the claim as
decisions on payment of claims were made, not which side the arbitrator ultimately
determined was more credible. Plaintiffa allegation that Fa1·mers "lost., at the al'bitration
is not sufficient grounds in and of itself to deny Farmers Motion for Summary Judgment.
In order to survive Defendant's summary judgment challenge on the issue of fairly
debatable, Plaintiff must come forward with evidence and/or testimony to establish that
throughout Farmers han<:i]ing of Ms. Cedilla's underinsured motorist claim there was no
evidence in existence during the time period Farmers was evaluating he1• claim. which
created a genuine dispute as to the nature and extent of the insm:ed's injul'ies or the value

of the insured's damages. In this case, in Opposition to Defendant's Motion for Summary
Judgment, Plaintiff filed a Declaration of Counsel. Attached to Mr. Steele's Declaration
were five exhibits: 1) the deposition transcript of Irving "Buddy" Paul. 2) the expel"t report
of Irving "Buddy' Paul, 3) Farmers responses to Plaintiffs Requests for Admissions (dated
October 15, 2013), 4) Plaintiff's Supplement Answers to Defendant's First Set of
Interrogatories (dated December 15, 2016), and 5) Plaintiffs Supplemental Responses to
Defendant's First Set of Requests for Production of Documents (dated December 15, 2015).
Importantly, none of these exhibits address or present any evidence that between July 2009
and November 2012 that the nature and e:ittent of the insured's injuries or the value of the
insured's damages was undisputed.

Plaintiff needed to establish that there was no

evidence in the period of time that Farmers was investigating and evaluating Plaintiffs
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claim that would have allowed reasonable minds to differ on nature and extent of the
insured's injuries or on the value of the insured's damages. Here, Plaintiff simply has not
fulfilled her burden and summary judgment should be entered in Farmers' favor.1
However, as outlined in Defendant's Memorandu:m and the Affidavit of Ron Ramsey,
initially, in July of 2009, Ms. Cedillo provided Farmers with the rec~rds of Dr. P1•ice, Dr.
Little, Dr. Bates and various medical bills totaling $53,048.62. As outlined in Dr. Price's
records on May 29~ 2008, she had sought treatment approximately ten days, May 15, 2008,
before the subject accident on May 25, 2008, for her cervical spine and on May 15, 2008,
had some residual spasming through the trapezius ridge.

See Exhibit B to Affidavit of

Counsel in Support of Defendant's Motion for Summary Judgment. Similarly, as outlined
in Dr. Little's records of November 11, 2008, Dr. Little in evaluating her cervical spine
noted a prior right shoulder surgery and opined that "complicating Ms. Cedillo's
symptomology is a history of shoulder problems." Dr. Little continued "[t]hough I suspect
her symptoms are not coming from her shoulder, it does remain a possibility.'' See Exhibit
A to Affidavit of Counsel in Support of Defendant's Motion for Summary Judgment.
Dr. Little's records also reveal that after her November 2008 C7-Tl fusion, Plaintiff
continued to headaches, right sided neck pain and trapeiious muscle pain, symptoms which
should have resolved following a successful C8 nerve root compression and fusion. See

Exhibit A to Affidavit of Counsel in Support of Defendant's Motion fo1· Summary
Judgment.
In 2009, Ms. Cedillo refused to provide a medical release for any prior recoi·d.s
1 Of significance, in Plaintitrs Response in Opposition, Plaintiff cites to numerous pages and entries in Farmers
claim notes; however, Plaintiff has not submitted these claim notes into the Court record in Opposition to
Defendant's Motion. Accordingly, there is simply no admissible evidence that Plaintiff can rely on to establish that
her claim was not fairly debatable.
·
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allowing Fal'mers to obtain her prior records. Dr. Price's post-accident discussion of her
prior treatment certainly raised questions about her claimed injuries. Additionally, in

2009, while Plaintiff claimed to have incurred $58,048.62 in medical bills, she nevertheless
asserted her claim should be valued at $500,000. On the other hand, Fa1,ners evaluated
her claim at $130,000.
In sum, when Farmers was evaluating Plaintiff's claims in August of 2009, thel'e
was undisputedly evidence that existed creating a genuine dispute as to the value and the
nature and extent of the insured's injuries and the value of the inaured's damages. Plaintiff
has not come forward in her Opposition with any evidence or testimony to establish that
there was no legitimate question or difference of opinion over the eligibility, amount or
value of the claim." See Robinson,

supra at 177-178, 888-884.

Similarly, in March of 2010, Plaintiff reported to Farmers that Dr. Little
recommended a Bilateral Occipital Neurectomy costing approximately $25,000. However,
as Ron Ramsey communicated to Ms. Cedillo on May 7, 2010, there was nothing in Dr.
Little's records referencing the need for this surgery or outlined the cost of this proposed
surgery.

See Exhibit M to Affidavit of Ron Ramsey.

Again, there is evidence of

establishing a legitimate question or difference _of opinion rendering Plaintiffs claim fairly
debatable.
Additionally, Dr. Wilson's independent medical examination of Plaintiff in April

2011 and the opinions he issued fu1·ther establish that Plaintift"s claims related to her first
fusion at C7-Tl were fairly debatable. See Affidavit of Dr. Wilson.
As discussed in Defendant's Memorandum, there is clear evidence that existed

establishing Plaintiffs second ce1'Vical fusion likely resulted primarily from a degenerative
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condition. See Affidavit of Dr. Wilson. Since the cause of her shoulder and neck injuries
and need for am:gel'y being proximately caused by the accident were fairly debatable, it
rendered the value of her claim as fairly _debatable, even if a jury or finder of fact later
determines that the injuries and subsequent surgery were related to the accident. As
eXplained by the Idaho Supreme Court, "the mere failure to immediately settle what later
proves to be a valid claim does not of itself establish 'bad faith."' White v. Unigard Mut. lns.
Co., ll2 Idaho 94, 100, 730 P.2d 1014, 1020 (1986).
In September of 2010, Plaintiff fil'st claimed lost wages. She did not submit a
specific time period for which was unable to work or provide a specific amount of wages lost.

See Exhibit H to Affidavit of Ron Ramsey. In fact, even in her deposition in 2012, Plaintiff
testified "I know I've lost wages. But could I put a dollar amount on it? No." See Exhibit I
to Affidavit of Counsel in Support of Defendant's Motion for Summary Judgment.
A 1·eview of her medical records following her C7-Tl fusion did not indicate any
long-term physical limitation no:r we:re there any ·"work release'' notes in D:i:. Little's file
following her 2009 surgery.

See Exhibit A to Affidavit of Counsel in Support of

Defendant's Motion for Summary Judgment. In reviewing her tax returns and W-2's, it
was not apparent that any decrease in her reported income as a real estate agent actually
resulted from any accident related injuries as opposed to a decrease resulting from
significant real estate market decline in 2008.

See Affidavit of Shannon Purvis and

Affidavit of Ron Ramsey. Accordingly, Farmers did not act in bad faith in not paying her
wage loss claim in 2010 because the claim was fairly debatable. Said differently, based on
the record before the Court, Plaintiff has not fulfilled her burden of showing that there was
no legitimate question or difference of opinion on Plaintiff's wage loss claim. Similarly, in
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2012, the nature and documents before Farmers regarding Plaintiffs wage loss claim

establish that har wage loss claim was fairly debatable.

CONCLUSION
In ol.'del' to survive summary judgment, Ms. Cedillo must prove that her UIM claim

was not fairly debatable. If there exists a legitimate question or difference of opinion over
the value of the claim, then the claim is fairly debatable.
Here, as discussed above and based on the testimony from number experts in the
record and other admissible evidence in the record, Ms. Cedilla's UIM claim was fairly
debatable as a matter of law. Farmers respectfully requests this Court enter summary
judgment on Ms. Cedillo's bad faith claim.
DATED this?{ day of December, 2015.
GJORDING FOUSER, PLLC

By~W¼~
Ja~jording - Of the Firm
J"ulianne S. Hall- Of the Firm
Attorneys for Defendant
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I

CERTIFICATE OF SERVICE
. I HEREBY CERTIFY that on this

2_lday of December,

2015, a true and correct

copy of the foregoing was served on the following by the manner indicated:
John L. Runft
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702

D
D

U.S. Mail

~
D

Hand-Delivery
Overnight Delivery
Facsimile - 343-3246

Email

C\v0-t·Q,v~
Julianne S. Hall
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRI
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF AD~

PEGGY CEDILLO,
Case No. CV-OC-2013-08697
Plaintiff,
vs.

MEMORANDUM DECISION AND ORDER
GRANTING SUMMARY JUDGMENT ON
BAD FAITH CLAIM AND ALLOWING, IN
PART, AMENDMENT OF THE
COMPLAINT

FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

On Jan. 7, 2016, Defendant's Motion for Summary Judgment (filed Dec. 8, 2015),
Plaintiffs Motion to Strike (filed Dec. 24, 2015), and Plaintiffs Motion for Leave to Amend
Complaint to Add Claims for Punitive Damages and Negligent Adjustment of UIM [Uninsured]
Motorist Claim (filed Nov. 18, 2015) came before the Court for oral argument.
Appearances
Jon Steele for Plaintiff
Jack Gjording and Julianne Hall for Defendant
PROCEDURAL BACKGROUND

The facts of this case have previously been set forth in orders of this Court. A number of
motions were set to be heard December 10, 2015, but the hearing was vac~ted by the parties. The
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Court will only address those renoticed for hearing on January 7, 2016. 1
On November 18, 2015, Plaintiff filed a Motion for Leave to Amend Complaint to Add
Claims for Punitive Damages and Negligent Adjustment of UIM Claim, with supporting
memorandum and declaration. 2 Plaintiff argues the facts of this case support a claim for punitive
damages on the bad faith claim, and a claim for negligent adjustment of Plaintiff's UIM policy.
This motion was originally set to be heard on Dec. 10, 2015, but was reset by the parties to be
heard on January 7, 2016. Defendant separate objections on each proposed claim, along with
several affidavits, on Dec. 31, 2015. 3 With regard to Plaintiff's request to add a claim for
negligent adjustment, Defendant argues that the claim is futile and untimely. As to punitive
damages, Defendant argues that there is no basis for punitive damages, as Plaintiff has been paid
amounts more than her actual economic losses related to her injuries.
On Dec. 8, 2015, Defendant filed a Motion for Summary Judgment, with supporting
affidavits and memorandum,4 on the sole issue of the "fairly debatable" element of a bad faith
claim. Plaintiff filed responsive briefing and a declaration on Dec. 24, 2015. 5 The same day,
Plaintiff filed a Motion to Strike the affidavits Defendant had submitted in support of its

Defendant's counsel brought to the court's attention that there was a Second Amended Notice of Hearing
Re: Defendant's Second Motion for Protective Order and Motion in Limine Re: Dr. Wilson filed December 7, 2015
noticing that motion in limine for hearing on January 7, 2016. That motion will be heard along with the other
motion in limine currently set for hearing on February 4, 2016.
2
Declaration of Jon M. Steele in Support of Plaintiff's Motion for Leave to Amend Complaint to Add
Claims for Punitive Damages and Negligent Adjustment ofUIM Claim, filed Nov. 18, 2015; Memorandum in
Support of Plaintiff's Motion for Leave to Amend Complaint to Add Claims for Punitive Damages and Negligent
Adjustment ofUIM Claim, filed Nov. 18, 2015.
3
Defendant's Opposition to Plaintiff's Motion for Leave to Amend Complaint to Add Claims for Negligent
Adjustment ofUIM Claim, filed Dec. 31, 2015; Defendant's Opposition to Plaintiff's Motion for Leave to Amend
Complaint to Add Claims for Punitive Damages, filed Dec. 31, 2015; Affidavit of Counsel in Support of
Defendant's Opposition to Plaintiff's Motion for Leave to Amend Complaint to Add Claims for Punitive Damages
and Negligent Adjustment ofUIM Claim, filed Dec. 31, 2015; Affidavit of Robert A. Anderson in Support of
Defendant's Opposition to Plaintiff's Motion for Leave to Amend Complaint to Add Claims for Punitive Damages
and Negligent Adjustment ofUIM Claim, filed Dec. 31, 2015.
4
Affidavit of Shannon Purvis, M.Ed, CRC in Support of Defendant's Motion for Summary Judgment, filed
Dec. 8, 2015; Affidavit of Mark S. Williams, D.O. in Support of Defendant's Motion for Summary Judgments, filed
Dec. 8, 2015; Affidavit of Richard D. Wilson, M.D. in Support of Defendant's Motion for Summary Judgments,
field Dec. 8, 2015; Affidavit of Ron Ramsey in Support of Defendant's Motion for Summary Judgment, filed Dec.
8, 2015; Affidavit of Counsel in Support of Defendant's Motion for Summary Judgments, filed Dec. 8, 2015;
Defendant's Memorandum in Support of Motion for Summary Judgment, filed Dec. 8, 2015.
5
Cedillo's Response in Opposition to Defendant's Motion for Summary Judgment, filed Dec. 24, 2015;
Declaration of Jon M. Steele in Opposition to Defendant's Motion for Summary Judgment, filed Dec. 24, 2015.
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summary judgment motion. 6 Plaintiff argues that the affidavits are barred on the basis of claim
preclusion, are inadmissible, and that the parties are bound by the arbitrator's previous decisions.
On Dec. 31, 2015, Defendant filed reply brier7 and also filed a response to Plaintiff's motion to
strike. 8
Except as discussed below, the Court has considered all of the documentation filed in
support of and opposition to the motions heard on January 7, 2016.
LEGAL STANDARD

A.

Summary Judgment

Summary judgment is an appropriate remedy if the nonmoving party's "pleadings,
affidavits, and discovery documents ... read in a light most favorable to the nonmoving party,
demonstrate no material issue of fact such that the moving party is entitled to a judgment as a
matter of law." Thomson v. City of Lewiston, 137 Idaho 473, 476, 50 P.3d 488, 491 (2002)
(quoting I.R.C.P. 56(c)). Summary Judgment is available for a claimant, ''upon all or any part
I

thereof," of a claim or counterclaim, if moved at least twenty days after service of process upon
the adverse party. I.R.C.P. 56(a). The court must construe the evidence liberally and draw all
reasonable inferences in favor of the nonmoving party. Hei v. Holzer, 139 Idaho 81, 84-85, 73
P.3d 94, 97-98 (2003). If the facts, with inferences favorable to the nonmoving party, are such
that reasonable persons could reach differing conclusions, summary judgment is not available.

Haywardv. Jack's Pharmacy Inc., 141 Idaho 622,625, 115 P.3d 713, 716 (2005).
The moving party bears the initial burden of proving the absence of a genuine issue of
material fact, and then the burden shifts to the nonmoving party to come forward with sufficient
evidence to create a genuine issue of material fact. See Sanders v. Kuna Joint School Dist., 125
Idaho 872, 874, 876 P.2d 154, 156 (1994). When the nonmoving party bears the burden of
proving an element at trial, the moving party may establish a lack of genuine issue of material
fact by establishing the lack of evidence supporting the element. Id (concluding moving party's
burden "may be met by establishing the absence of evidence on an element that the nonmoving
party will be required to prove at trial"). "Such an absence of evidence may be established either
Motion to Strike, filed Dec. 24, 2015; Declaration of Jon M. Steele in Support of Plaintiff's Motion to
Strike, filed Dec. 24, 2015; Memorandum in Support of Plaintiff's Motion to Strike.
7
Defendant's Reply in Support of Motion for Summary Judgment, filed Dec. 31, 2015.
8
Defendant's Opposition to Plaintiff's Motion to Strike, filed Dec. 31, 2015.
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by an affirmative showing with the moving party's own evidence or by a review of all the
nonmoving party's evidence and the contention that such proof of an element is lacking." Id. at
fn. 2. A party opposing a motion for summary judgment "may not rest upon the mere allegations
or denials of that party's pleadings, but the party's response ... must set forth specific facts
showing that there is a genuine issue for trial." I.R.C.P. 56(e). Such evidence may consist of
affidavits or depositions, but ''the Court will consider only that material ... which is based upon
personal knowledge and which would be admissible at trial." Harris v. State, Dep 't of Health &

Welfare, 123 Idaho 295, 297-98, 847 P.2d 1156, 1158-59 (1992). If the evidence reveals no
disputed issues of material fact, then only a question of law remains on which the court may then
enter summary judgment as a matter of law. Purdy v. Farmers Ins. Co. of Idaho, 138 Idaho 443,
445, 65 P.3d 184, 186 (2003).

B.

Motion to Strike

Plaintiff contends that her motion to strike is brought under I.R.C.P. 12,9 which allows
the Court to strike, "from any pleading any insufficient defense or any redundant, immaterial,
impertinent, or scandalous matter." I.R.C.P. 12(±). However, I.R.C.P. 12(±) applies only to
striking pleadings. "The pleadings are a complaint, an answer, a reply to a counterclaim, an
answer to a cross-claim, and an answer to a third-party complaint." Charney v. Charney, 159
Idaho 62, 356 P.3d 355, 361 (2015) (fn. 2). I.R.C.P. 12(±) therefore does not apply to striking
affidavits related to summary judgment motions. Instead, the Court will utilize the admissibility
standards and requirements stated in I.R.C.P. 56(e): "Supporting and opposing affidavits shall be
made on personal knowledge, shall set forth such facts as would be admissible in evidence, and
shall show affirmatively that the affiant is competent to testify to the matters stated therein."
For motions for summary judgment under I.R.C.P. 56, "The question of admissibility is a
threshold question to be answered before applying the liberal construction and reasonable
inferences rule to the admissible evidence." Hecla Min. Co. v. Star-Morning Min. Co., 122 Idaho
778, 784, 839 P.2d 1192, 1198 (1992). See also West v. Sonke, 132 Idaho 133, 138, 968 P.2d
228, 233 (1998). In other words, before the Court can rule on a summary judgment, the Court
must make a determination as to whether the evidence submitted to the Court is compliant with

9

Memorandum in Support of Plaintiff's Motion to Strike, filed Dec. 24, 2015, p. 2.
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1.R.C.P. 56(e), which only allows the Court to consider affidavits "made on personal
knowledge", setting forth "such facts as would be admissible in evidence."
Whether to grant a motion to strike an affidavit is within the discretion of the trial court.

See Foster v. Traul, 145 Idaho 24, 27, 175 P.3d 186, 189 (2007) (fn. 1). Whether to admit or
exclude evidence, including whether there is proper foundation, is within the discretion of the
trial court. Harris, Inc. v. Foxhollow Const. & Trucking, Inc., 151 Idaho 761,770,264 P.3d 400,
409 (2011). To the extent the Court determines the evidence is inadmissible, the Court will not
actually strike such evidence from the record, but will instead simply not consider inadmissible
evidence when ruling on summary judgment.

C.

Motions to Amend

Plaintiff moves to amend the complaint to add a new cause of action and to add a claim
for punitive damages. Different standards apply to each.
If a responsive pleading has been served, "a party may amend a pleading only by leave of
court or by written consent of the adverse party; and leave shall be freely given when justice so
requires." I.R.C.P. 15(a).
In determining whether to grant such leave, the district court may consider
whether the amended pleading sets out a valid claim, whether the opposing party
would be prejudiced by any undue delay, or whether the opposing party has an
available defense to the newly added claim. The court may not, however, weigh
the sufficiency of the evidence related to the additional claim.

Atwoodv. Smith, 143 Idaho 110, 115, 138 P.3d 310,315 (2006) (quoting Spur Products Corp. v.
Stoel Rives LLP, 142 Idaho 41, 122 P.3d 300,303 (2005)). The decision whether to grant or deny
a motio°: to amend is within the discretion of this Court. Maroun v. Wyre less Systems, Inc., 141
Idaho 604, 612, 114 P.3d 974, 982 (2005).
With regard to motions to amend to add a claim for punitive damages, "A party seeking
punitive damages must adhere to the requirements ofl.C. § 6-1604." Myers v. Workmen's Auto

Ins. Co., 140 Idaho 495, 501, 95 P.3d 977, 983 (2004). Idaho Code § 6-1604 provides that "[a]
party may, pursuant to a pretrial motion and after hearing before the court, amend the pleadings
to include a prayer for relief seeking punitive damages." LC. § 6-1604(2). The court must "allow
the motion to amend the pleadings if, after weighing the evidence presented, the court concludes
that, the moving party has established at such hearing a reasonable likelihood of proving facts at
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trial sufficient to support an award of punitive damages." Id Further, "[i]n any action seeking
recovery of punitive damages, the claimant must prove, by clear and convincing evidence,
oppressive, fraudulent, malicious or outrageous conduct by the party against whom the claim for
punitive damages is asserted." I.C. § 6-1604(1).
"The justification for punitive damages must be that the defendant acted with an
extremely hannful state of mind, whether that be termed 'malice, oppression, fraud or gross
negligence'; 'malice, oppressions, wantonness;' or simply 'deliberate and willful."' General
Auto Parts Co., Inc., v. Genuine Parts Co., 132 Idaho 849, 852-853, 979 P.2d 1207, 1210-1211

(1999).
In Idaho, so long as the evidence shows that there has been an injury to the
[complaining party] from an act which is in extreme deviation from the
reasonable standards of conduct and the act was performed by the [other party]
with an understanding of or a disregard for its likely consequences (and in the
words of prior cases, with fraud, malice or oppression), it is appropriate for the
trier of fact to award punitive damages.
Linscott v. Ranier Nat'/. Life Ins. Co., 100 Idaho 854, 858, 606 P.2d 958, 962 (1980). The

plaintiff has to establish the requisite intersection of two factors: a bad act and a bad state of
mind. Seiniger Law Office, P.A. v. North Pacific Ins. Co., 145 Idaho 241, 250, 178 P.3d 606,
615 (2008).

The determination of whether a party is entitled to amend its complaint to claim

punitive damages is within the discretion of the trial court. Id.
ANALYSIS

A.

Motion to Strike

Plaintiff seeks to strike portions of the Affidavit of Counsel in Support of Defendant's
Motion for Summary Judgments, and all of the remaining affidavits. 10 Plaintiff argues three
grounds: claim preclusion, inadmissibility, and the binding nature of the arbitrator's decision. 11
First, claim preclusion is not a rule of evidence. "[R]es judicata bars subsequent
relitigation of any claims relating to the same cause of action which were actually made or which
might have been made." Hindmarsh v. Mock, 138 Idaho 92, 94, 57 P.3d 803, 805 (2002).
Further, "For claim preclusion to bar a subsequent action there are three requirements: (1) same

10

Memorandum in Support of Plaintiff's Motion to Strike, filed Dec. 24, 2015, p. 1.

11

Id., p. 3.
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parties; (2) same claim; and (3) final judgment." Ticor Title Co. v. Stanion, 144 Idaho 119, 124,
157 P.3d 613, 618 (2007). The issues determined by the arbitrator were the amount of payment
owed under the UIM policy, which is in effect a contractual issue. The remaining claim in this
case is a bad faith claim. Though a bad faith claim may arise out of a contractual relationship
with the insurance company, it is a tort claim. See Robinson v. State Farm Mut. Auto. Ins. Co.,
137 Idaho 173, 179, 45 P.3d 829, 835 (2002) ("[T]he contract is not material to [an] action in tort
for bad faith."). Thus, even if res judicata could be used as a rule of evidence to strike summary
judgment affidavits, it does not apply here because the claims are not the same. The Court only
applied res judicata previously because a previous claim dealt with the offset provisions of the
UIM policy, which was a contractual issue determined by the arbitrator. Once that issue was
dismissed, res judicata no longer applies to the bad faith claim.
This relates to the Plaintiff's third grounds to strike, which is the argument surrounding
the binding nature of the arbitrator's decision. As stated above, the arbitrator only determined the
payments owed under the UIM policy. The arbitrator was not asked to determine any tort-based
causes of action. Therefore, any evidentiary determinations made by the arbitrator are not
binding in the remaining tort actions in this case. As one authority has indicated, binding
arbitration on a contractual issue will likely not affect later common law (or statutory) tort
claims. 12 The Court agrees. While evidence produced in the arbitration could potentially be used
for impeachment, there simply is no basis to exclude evidence at the summary judgment phase
because an arbitrator previously rejected or gave the evidence little weight.
This leaves the Court to determine whether the affidavits contain inadmissible evidence.
First, Plaintiff contends the Affidavit of Dr. Wilson contains hearsay. 13 The body of the affidavit
only identifies Dr. Wilson's experience, and then identifies and authenticates the exhibitswhich are essentially his expert opinions. 14 They are incorporated into the affidavit and, thus,

82 Am. Jur. 2d Wrongful Discharge§ 183 states, "It is unlikely that a prior arbitration in accordance with a
collective bargaining agreement will have res judicata effect on a common law wrongful termination claim because
if there were sufficient similarity of issues to satisfy res judicata requirements, the claim would be seen as
intertwined with interpretation of the terms of the collective bargaining agreement and therefore subject to
preemption by the applicable labor relations law."
13
Memorandum in Support of Plaintiffs Motion to Strike, filed Dec. 24, 2015, p. 5.
14
Affidavit of Richard W. Wilson, M.D. in Support of Defendant's Motion for Summary Judgments, filed
Dec. 8, 2015, ,r,r 4 - 5.
12
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subjected to its oath and potential penalties for violation of those oaths. 15 While the affidavit
could have been crafted by placing the text of the opinion letters in the body of the affidavit
itself, Plaintiff has not identified any caselaw saying that it is improper to incorporate the text of
the opinion letters by reference. Therefore, the exhibits are not hearsay for purposes of a
summary judgment motion. To the extent Plaintiff makes other arguments about Dr. Wilson's
testimony, they go to the weight of the testimony and not its admissibility.
Plaintiff makes the same hearsay objections to Dr. Williams's affidavit. 16 Dr. Williams's
affidavit is similar to Dr. Wilson's, in that it contains a statement of experience, and then
identifies and authenticates Dr. Williams's prior written opinions, which are attached as an
exhibit. 17 The opinions are incorporated into the affidavit, and subjected to its oath and potential
penalties of perjury for violation of that oath. 18 Therefore, the exhibit is not hearsay. To the
extent Plaintiff makes other arguments about Dr. Williams's testimony, they go to the weight of
the testimony and not its admissibility.
Plaintiff makes a hearsay argument related to the Affidavit of Shannon Purvis, 19 also in
the :same format as the Wilson and Williams affidavits. 20 Like the Wilson and Williams
affidavits, the affidavit and its exhibits are therefore not hearsay for purposes of a summary
judgment argument.
With regard to the Affidavit of Ron Ramsey, the Court cannot find that Plaintiff makes
any specific admissibility or hearsay objections.21 Therefore, to the extent there are admissibility
issues in such affidavit, Plaintiff has not identified them and they are waived.
Finally, Plaintiff argues that exhibits A-D and I of the Affidavit of Counsel are hearsay
or otherwise inadmissible. 22 Exhibits A-Dare selections of deposition transcripts or arbitration
testimony. 23 Exhibit I is a selection from the deposition testimony of Plaintiff Peggy Cedillo.24

15

Id.

16

Memorandum in Support of Plaintiffs Motion to Strike, filed Dec. 24, 2015, p. 6.
Affidavit of Mark S. Williams, D.O. in Support of Defendant's Motion for Summary Judgment,

17
18

Id. 14.

19

Memorandum in Support of Plaintiffs Motion to Strike, filed Dec. 24, 2015, p. 6.
Affidavit of Shannon Purvis, M.Ed, CRC in Support of Defendant's Motion for Summary Judgment, filed

20

Dec. 8, 2015, 111-4.
21
See Memorandum in Support of Plaintiffs Motion to Strike, filed Dec. 24, 2015, pp. 7, 9.
22
Id., pp. 7 - 9.
23
Affidavit of Counsel in Support of Defendant's Motion for Summary Judgment, filed Dec. 8, 112-5.
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Pursuant to 1.R.C.P. 56(c), the Court is specifically instructed to look at deposition testimony.
Attaching depositions to an affidavit of counsel does not make them inadmissible-the
depositions themselves are sworn statements. Therefore, the Court will not determine these
exhibits to be inadmissible purely because they are depositions or arbitration testimony.
Based on the foregoing, there is no basis to disregard the affidavits Defendant has
submitted in support of its motion for summary judgment. Plaintiffs Motion to Strike is
therefore DENIED.

B.

Motion to Amend to Add Claim of Negligent Adjustment

Plaintiff seeks to add a claim of negligent adjustment. When considering a motion to
amend the complaint, the Court considers three factors in determining whether to allow an
amendment, including whether a valid claim is included, whether amending would cause undue
delay, or whether defenses exist. See Spur Products Corp. v. Stoel Rives LLP, 142 Idaho 41, 44,
122 P.3d 300, 303 (2005). At this stage, the Court does not weigh evidence. Atwood v. Smith,
143 Idaho 110, 115, 138 P.3d 310, 315 (2006). The Court notes that there is a strong policy in
favor of granting motions to amend. See I.R.C.P. 15(a). This policy, though, does not require
automatic granting of motions to amend. "Leave shall be freely given when justice so requires."
I.R.C.P. 15(a) (emphasis added).
With regard to the first element, Idaho recognizes a, ''tort cause of action against an
insurer who negligently delays in settling an insurance claim." Reynolds v. Am. Hardware Mut.
Ins. Co., 115 Idaho 362, 366, 766 P.2d 1243, 1247 (1988). This cause of action appears to arise

independently from a bad faith claim. 25 Therefore, there is a cause of action for negligent
adjustment.
Next, the Court must address the issue of delay. This motion was originally filed Nov. 18,
2015, and was scheduled to be heard Dec. 10, 2015. With regard to prejudice and undue delay,
Idaho caselaw makes it clear the timeliness of the amended pleading is not decisive. Carl H
24

Id., 110.
The discussion in White v. Unigard Mut. Ins. Co., 112 Idaho 94, 96 -99, 730 P.2d 1014, 1016 - 19 (1986),
causes some confusion, as it appears to conflate a negligence-type claim with a bad faith claim. However, later
caselaw indicates that bad faith and negligent adjustment are indeed two separate torts. See Selkirk Seed Co. v. State
Ins. Fund, 135 Idaho 649, 651-52, 22 P.3d 1028, 1030-31 (2000) (discussing both bad faith and negligent
adjustment); Inland Grp. o/Companies, Inc. v. Providence Washington Ins. Co., 133 Idaho 249,257, 985 P.2d 674,
682 (1999).
25
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Christensen Family Trust v. Christensen, 133 Idaho 866, 871, 993 P.2d 1197, 1202 (1999).
However, delay prejudicing another party can be a factor in determining whether to allow a party
to amend their pleadings. I.R.C.P. 16(a)(2) requires the Court to set deadlines, "for joining other
parties and amending the pleadings." In this case, after the parties failed to stipulate to a
Scheduling Order, the Court entered its own Order for Scheduling and Planning on Sep. 16,
2015, which stated that "110 days before trial is the last day to file a motion to amend the claims
between existing parties to the lawsuit, including to add a claim for punitive damages. " 26 The
Court amended the scheduling order on Nov. 3, 2015 to alter various discovery deadlines, but did
not change the deadline to file a motion to amend. Trial is scheduled to begin March 7, 2016.
One hundred ten days prior to trial is November 18, 2015. Plaintiffs motion to amend was
timely. Defendant has not claimed prejudice as to the time of filing.
No explanation was given to the court for vacating the December 10, 2015 hearing and
waiting almost another month to have the motion heard-exactly two months before trial. Had
the motion been heard on Dec. 10, 2015, as originally scheduled, there would have been less
. argument for intentional delay. The deadline for initiating discovery is fifty-five days before
trial, which is in mid-January. 27 The Defendant argues this creates significant difficulty in
Defendant's ability to prepare for trial on these additional claims. 28 However, the deadline to
initiate discovery has not passed. While there are admittedly new issues that will need to be
addressed, the Court is convinced that Plaintiff and Defendant will be able to timely complete
discovery on these claims, particularly where the Court has discretionary authority to disallow
any evidence not previously disclosed or reasonably supplemented. See 1.R.C.P. 26(e)(4).
Finally, the Court must address whether any defenses make amendment futile. Defendant
argues that amendment would be futile because, ''there is no showing that Plaintiff suffered
compensable damage by any alleged unjustified delay in the adjustment and/or payment of her
UIM claim. " 29 If this were true, that would indeed be a defense to Plaintiffs proposed negligent
adjustment claim, because she could not prevail on one of the elements of the claim (i.e.
Order for Scheduling and Planning, filed Sep. 16, 2015, p. 3.
Amended Order for Scheduling and Planning, filed Nov. 8, 2015, p. 2.
28
Defendant's Opposition to Plaintiff's Motion for Leave to Amend Complaint to Add Claims for Negligent
Adjustment ofUIM Claim, filed Dec. 31, 2015, pp. 2 - 3.
29
Id., p. 5.
26
27
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damages). However, this statement is purely a factual statement requiring the Court to look at
evidence in order to weigh the truth or falsity of it. As stated above, the Court does not weigh
evidence in determining whether to allow amendment of a pleading. Thus, the jury will be
required to determine whether or not Plaintiff has suffered damages, or any of the other elements
of a negligence claim. Also related to futility, the issue of the statute of limitations was argued at
the hearing. The Court could find no specific case in Idaho addressing the statute of limitations
for a negligent adjustment claim. Defense counsel alluded in argument to a two-year statute of
limitations. However, the court is not convinced that negligent adjustment is related to personal
injury or malpractice under Idaho Code § 5-224 just because the opportunity for adjustment
came about because there was a personal injury. Therefore, for purposes of this motion, the
court determines the statute of limitation for negligent adjustment is the four-year catch-all
statute of limitations. When applying the relation-back provision of Rule 15(c), this Court does
not have a basis to determine the amendment is barred by the statute of limitations. Therefore,
there is no showing that Plaintiffs claim would be so futile as to make amendment pointless.
While the second factor does cause the Court to pause at the potential timeline issues
related to allowing the negligent adjustment amendment, the Court ultimately concludes that the
language in I.R.C.P. 15(a) instructing the Court to freely allow amendment outweighs such
considerations. Therefore, the Court GRANTS Plaintiffs motion to amend the complaint to add
the negligent adjustment claim. Because the Court is allowing amendment so shortly before
trial, the Court is willing to consider motions to amend dispositive motion deadlines, including
summary judgment deadlines, if necessary as to this new claim.
C.

Motion to Amend to Add Claim for Punitive Damages

Plaintiff seeks permission to add a claim for punitive damages related to her bad faith
claim. "Punitive damages are disfavored, and they are to be awarded only in the face of unusual
and compelling circumstances." Taylor v. Browning, 129 Idaho 483, 494, 927 P.2d 873, 884
(1996). ~s stated above, the common phraseology used by the Idaho Supreme Court is that
An award of punitive damages will be sustained on appeal only when it is shown
that the defendant acted in a manner that was an extreme deviation from
reasonable standards of conduct, and that the act was performed by the defendant
with an understanding of or disregard for its likely consequences. The justification
for punitive damages must be that the defendant acted with an extremely harmful
state of mind, whether that state be termed malice, oppression, fraud or gross
MEMORANDUM DECISION AND ORDER GRANTING SUMMARY WDGMENT ON
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negligence; malice, oppression, wantonness; or simply deliberate or willful.

Cheney v. Palos Verdes Inv. Corp., 104 Idaho 897, 905, 665 P.2d 661,669 (1983) (citations and
quotation marks omitted). This language has been repeated through the years. 30 However, the
Supreme Court has recently repudiated it, stating,

Cheney was decided in 1983, and in 1987 the legislature enacted Idaho Code
section 6-1604. Ch. 278, § 1, 1987 Idaho Sess. Laws 571, 576. That statute limits
the award of punitive damages to situations in which there was "oppressive,
fraudulent, malicious or outrageous conduct by the party against whom the claim
for punitive damages is asserted." LC. § 6-1604(1). Since the enactment of the
statute, gross negligence or deliberate or willful conduct is not sufficient for an
award of punitive damages.
Cummings v. Stephens, 157 Idaho 348, 363, 336 P.3d 281, 296 (2014), reh'g denied (Nov. 5,
2014) (fn. 5). Thus, the Court abides by the language of Idaho Code§ 6-1604(1), requiring that
Plaintiff must provide clear and convincing evidence of oppressive, fraudulent, malicious, or
outrageous conduct.
Plaintiff makes no claim fraud occurred. Instead, Plaintiff argues Defendant's conduct
was oppressive, malicious or outrageous. The Court disagrees. The facts show a series of events
that, while not ideal and clearly not agreeable to Plaintiff, are not necessarily unusual or
compelling. Plaintiff was injured riding on the back of a motorcycle driven by her current
husband (and attorney, and disclosed expert witness), Jon Steele. The injury occurred on May 25,
2008. 31 The arbitrator found that Plaintiff provided proof ofloss to Defendant on July 28, 2009. 32
This was the day that Plaintiff sent a letter to Defendant indicating she had settled with Steele's
insurance carrier for $105,000, demanding policy limits of $500,000, and also providing medical
records related to her injuries. 33 Her medical expenses as of that date amounted to $53,048.62. 34
On August 25, 2009, Defendant sent Plaintiff a check for $25,000, indicating they
30

See Kuhn v. Coldwell Banker Landmark, Inc., 150 Idaho 240,254,245 P.3d 992, 1006 (2010); Walston v.
Monumental Life Ins. Co., 129 Idaho 211,220, 923 P.2d 456,465 (1996); Taylor v. Browning, 129 Idaho 483,494,
927 P.2d 873, 884 (1996); Cuddy Mountain Concrete Inc. v. Citadel Const., Inc., 121 Idaho 220, 226-27, 824 P.2d
151, 157-58 (Ct. App. 1992).
31
Cedillo v. Farmers Ins. Co. ofIdaho, 158 Idaho 154, 157, 345 P.3d 213,216 (2015).
32
Id. at 165, 345 P.3d at 224.
33
Id. at 157-58, 345 P.3d at 216-17. See also Affidavit of Ron Ramsey in Support of Defendant's Motion for
Summary Judgment, filed Dec. 8, 2015, Ex. A.
34
Affidavit of Ron Ramsey in Support of Defendant's Motion for SUlJll!lary Judgment, filed Dec. 8, 2015,
Ex.A.
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considered this the value of her UIM claim. 35 This amount took into account the offset of the
$105,000 Plaintiff had received from Steele's insurance. 36 So, as of August 2009, Defendant
valued Plaintiff's claim at $130,000.
Six months later in March 2010, Plaintiff again contacted Defendant related to her
injuries, claiming she needed another surgery which would cost approximately $25,000. 37 She
again demanded policy limits of $500,000 to settle her claims. 38 A number of communications
between Plaint.iff and Defendant followed, until September 2010 where Plaintiff provided an
updated list of medical expenses (amounting to total of more than $56,000), again claimed future
medical expenses of $25,000 related to a future surgery, and again demanded $500,000.39
The history of this case is well documented. The parties ultimately disagreed on the
amount of payment owed and the case proceeded to arbitration. The arbitrator determined,
"Cedillo suffered $121,700 in medical expenses and $135,000 in lost income, which equaled
$256,700 in economic damages. The arbitrator also awarded $150,000 in non-economic
damages. This made the total award $406,700 without any adjustments."40 The arbitrator then
reduced the amount Defendant owed by $105,000 paid to Plaintiff by Steele's insurance, and
made certain other reductions based on preexisting conditions. 41 The total amount Defendant
then paid to Plaintiff was approximately $280,000. Defendant was also obligated to pay prejudgment interest and attorney fees. 42
Based on these facts, the Court does not see oppressive, fraudulent, malicious, or
outrageous conduct. As the Idaho Court of Appeals has stated,
To recover punitive damages for denial of an insurance claim, the insured must
show (1) that the company initially refused to pay a valid claim, (2) that the
company's refusal to make prompt payment was an extreme deviation from
reasonable standards of conduct, and (3) that this extreme deviation occurred with
an understanding of the probable consequences.
Cedillo at 158,345 P.3d at 217. See also Affidavit of Ron Ramsey in Support of Defendant's Motion for
Summary Judgment, filed Dec. 8, 2015, Ex. C.
36
Affidavit of Ron Ramsey in Support of Defendant's Motion for Summary Judgment, filed Dec. 8, 2015,
Ex.C.
37
Id., Ex. D.
35

38
39

40

41
42

Id.
Id., Ex.H.

Cedillo at 158,345 P.3d at 217.
Id
Id.
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Greene v. Truck Ins. Exch., 114 Idaho 63, 68, 753 P.2d 274, 279 (Ct. App. 1988) (fn. 4).
Defendant Farmers undervalued the amount of Plaintiffs claim but never refused to pay.
However, the disagreement was clearly understood between the parties and Defendant Farmers
moved forward with arbitration to resolve the disagreement. In one respect, the decision was
wise, as the arbitrator determined the Defendant was not obligated to pay the full policy limits
that Plaintiff continually demanded. In another respect, the decision not to settle the claims
earlier had negative results because Defendant was obligated to pay attorney fees and prejudgment interest. Through this, the Court sees a dispute about the value of the claim: Defendant
Farmers made a choice to fight Plaintiffs claims and lost ... which is a result any insurance
company would be aware. Plaintiff was recompensed for the delay in payment by the award of
prejudgment interest, and she was relieved of the burden of having to pay attorneys fees because
Defendant became liable for those fees as well. Ultimately, Defendant Farmers paid a significant
amount to Plaintiff because they thought they prevail before the arbitrator. Taking that type of
chance in a case such as this is a tactical decision, the wisdom of which the Court does not judge.
But this Court concludes that based on the facts of this case, such decision does not constitute the
oppressive, malicious, or outrageous conduct necessary to support punitive damages. The Court
does not believe Plaintiff has established, "a reasonable likelihood of proving facts at trial
sufficient to support an award of punitive damages." Idaho Code§ 6-1604(2).
Based on the foregoing, Plaintiffs Motion to Amend is DENIED with regard to the
request to add a claim for punitive damages.

D.

Summary Judgment

Defendant moves for summary judgment on Plaintiffs bad faith claim by attacking the
"fairly debatable" element of the claim.
To establish the tort of bad faith, the party asserting the tort must demonstrate the
following elements: (1) the insurance company intentionally and unreasonably
denied or delayed payment of a claim; (2) the claim was not fairly debatable; (3)
the denial or delay was not the result of a good faith mistake; and (4) the resulting
harm was not fully compensable by contract damages. 43

The Court notes that there is an additional element involved in a bad faith claim. "In order to prove [a] bad
faith claim, [a plaintiff] must establish that [they were] entitled to recover under the [insurance] policy." Lavey v.

43
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Seiniger Law Office, P.A. v. N. Pac. Ins. Co., 145 Idaho 241,246, 178 P.3d 606, 611 (2008) (fu.
1). "It was the clear pronouncement of [the Supreme] Court that the burden of proof is upon the
insured to show that the claim was not fairly debatable." Robinson v. State Farm Mut. Auto. Ins.
Co., 137 Idaho 173, 177, 45 P.3d 829, 833 (2002). "An insurer does not act in bad faith if it
challenges the validity of a 'fairly debatable' claim. When a claim is fairly debatable, the insurer
is entitled to dispute the claim and will not be deemed liable for failure to pay the claim."
McGilvray v. Farmers New World Life Ins. Co., 136 Idaho 39, 45, 28 P.3d 380, 386 (2001)
(citations omitted). "Good faith and fair dealing with an insured does not include the payment of
sums that are reasonably in dispute, but only the payment of legitimate damages." Anderson v.
Farmers Ins. Co. of Idaho, 130 Idaho 755, 759, 947 P.2d 1003, 1007 (1997) (disapproved of on
other grounds by Martin v. State Farm Mut. Auto. Ins. Co., 138 Idaho 244, 61 P.3d 601 (2002)).
Therefore, if payment of the bills is reasonably in dispute, an investigation by the
insurance company as to the causal relationship between the medical condition
and the accident, and eventually a determination that the conditions are not
causally connected to the accident, does not create a claim for bad faith.
Roper v. State Farm Mut. Auto. Ins. Co., 131 Idaho 459, 461-62, 958 P.2d 1145, 1147-48 (1998).
That being said, ''the claim may be not fairly debatable if the insurer possesses sufficient
information to make a reasonably certain valuation of the claim." Lakeland True Value
Hardware, LLC v. Hartford Fire Ins. Co., 153 Idaho 716,722,291 P.3d 399,405 (2012)
It is clear that whether a claim is fairly debatable is a factual issue. See Lucas v. State
Farm Fire & Cas. Co., 131 Idaho 674,677,963 P.2d 357,360 (1998). 44 Based on the foregoing,
the Court can conclude a number of things. First, Plaintiff has the burden of showing that a claim
was not fairly debatable; the Defendant never has the burden of showing that the claim was
actually fairly debatable. See Robinson v. State Farm Mut. Auto. Ins. Co., 137 Idaho 173, 178, 45
P.3d 829, 834 (2002). Second, the issue of whether a claim is fairly debatable does not just
involve a determination of whether a claim is to be paid, but can involve the amount to be paid.
Regence BlueShield ofIdaho, 139 Idaho 37, 48, 72 P.3d 877, 888 (2003). However, there is no question that
Plaintiff was covered by the Farmers UIM policy, and that element is not at issue in the present motions.
44
Stating, "[W]e must decide if a genuine issue of material fact exists as to whether State Farm was
challenging the validity of a fairly debatable claim."

MEMORANDUM DECISION AND ORDER GRANTING SUMMARY JUDGMENT ON
BAD FAITH CLAIM AND ALLOWING, IN PART, AMENDMENT OF THE COMPLAINT
15

002294

Third, because whether a claim is fairly debatable is a factual issue, a Defendant can only obtain
summary judgment on this issue if there is no material question of fact. See I.R.C.P. 56(c). Thus,
while Defendant is not obligated to show that the claim actually was fairly debatable, Defendant
can obtain summary judgment instead by showing that Plaintiff will be incapable of showing that
the claim was not fairly debatable.
For purposes of summary judgment, this can result in some confusion, because
Defendant, as the moving party, will essentially have to show that Plaintiff cannot show the
claim is not fairly debatable. This burden contains a double negative which is unwieldy in
writing this decision. Therefore, for clarity, the Court will refer to Defendant's ability to show
that the claim is fairly debatable means that Defendant has met its burden to show Plaintiff
cannot show the claim was not fairly debatable. By using this language, the Court is not shifting
burdens or altering the summary judgment standard. The Court is simply trying to write a cogent
opinion without diving into the use of double and triple negatives for the remainder of this
decision.·
Thus, at summary judgment, a moving party may show there is no genuine issue of
material fact, "by establishing the absence of evidence on an element that the nonmoving party
will be required to prove at trial." Sanders v. Kuna Joint Sch. Dist., 125 Idaho 872, 874, 876 P.2d
154, 156 (Ct. App. 1994).
Such an absence of evidence may be established either by an affirmative showing
with the moving party's own evidence or by a review of all the nonmoving party's
evidence and the contention that such proof of an element is lacking.

Id. (fn. 2). In either case, absence of evidence that the claim is not fairly debatable (a double
negative) will be analyzed by discussion that the claim is fairly debatable. But the initial burden
at summary judgment always is on the moving party, and thus Defendant will have to show that
it is entitled to summary judgment. The Court notes that certain caselaw does continue to place a
fairly substantial evidentiary burden o:q. the Plaintiff to show the claim was not fairly debatable,
should Defendant meet its initial burden. See Lakeland True Value Hardware, LLC, 153 Idaho at
722, 291 P.3d at 405. 45

45

In a footnote, the Supreme Court stated:
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The Court has not been directed to (nor has it been able to find) an exact definition of
"fairly debatable." One case suggests that a claim may be fairly debatable where an insured fails
to provide sufficient information to support their claim. See Lakeland True Value Hardware,
LLC, 153 Idaho at 722,291 P.3d at 405. As stated above, a claim may also be fairly debatable if

it is "reasonably" in dispute46 or the amount of payment is in dispute. In Roper, the Supreme
Court determined that the claim was fairly debatable. The insurer in that case paid medical bills
but denied payment of an additional $2,918.27. Roper, 131 Idaho at 460, 958 P.2d at 1146. The
Supreme Court held there was no question of fact because the claim was fairly debatable because
of numerous pre-existing conditions and the difficulty in establishing the causal relationship
between the car accident and the claimed injuries. Id at 462, 958 P.2d at 1148. However, in
Lucas, there were similar questions of pre-existing injury and similar dollar amounts involved.
Lucas, 131 Idaho at 676, 963 P.2d at 359. The Supreme Court distinguished Roper and Anderson

from Lucas, using one doctor's unequivocal statement that Lucas's condition was triggered by
the accident, although Mr. Lucas was certainly more vulnerable on the basis of his foraminal
stenosis which very likely preceded the vehicular accident, to find the case different than Roper
or Anderson. The Supreme Court found evidence in Lucas sufficient to defeat the motion for
summary judgment on the issue of whether the claim was fairly debatable.
A theme of Plaintiffs briefing indicates that since the Arbitrator required Defendant to
make payments on the UIM policy, the "fairly debatable" issue or possibly bad faith, is somehow
decided, barring Defendant from relitigating the issue, or that it is simply not a factual question
needed to be resolved by the jury.47 Indeed, Plaintiff goes so far as to say, "Whether Cedillo's
Although the district court expressly based its decision upon a lack of evidence in support of this
element of the bad faith prima facie case, the bulk of Lakeland's argument on appeal is that
summary judgment was inappropriate because a disputed issue of material fact existed as to
whether Hartford intentionally and unreasonably delayed payment.
Lakeland True Value Hardware, LLC v. Hartford Fire Ins. Co., 153 Idaho 716,722,291 P.3d 399,405 (2012) (fu.

12-

See Anderson v. Farmers Ins. Co. ofIdaho, 130 Idaho 755, 759, 947 P.2d 1003, 1007 (1997) (disapproved
of on other grounds by Martin v. State Farm Mut. Auto. Ins. Co., 138 Idaho 244, 61 P.3d 601 (2002)); Roper v. State
Farm Mut. Auto. Ins. Co., 131 Idaho 459,461,958 P.2d 1145, 1147 (1998).
47
See, e.g., Cedillo's Response in Opposition to Defendant's Motion for Summary Judgment, filed Dec. 24,
2015, pp. 1 - 2 ("The record, ifnot res judicata on the issues raised by Farmers, includes multiple genuine issues of
fact precluding summary judgment in Farmers' favor .... Farmer's Motion for Summary Judgment asks this Court
to, again, second guess the finder of fact, Arbitrator Merlyn Clark."); Memorandum in Support of Plaintiff's Motion
to Strike, filed Dec. 24, 2015, pp. 8-9.
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claim was 'fairly debatable' is not an issue for decision by the jury.',48 This assertion is incorrect.
As stated above, the contractual issues were resolved by the arbitrator and, to a certain extent,
dismissed by this Court's prior orders. However, Plaintiff is now alleging bad faith, a tort-based
cause of action which contains specific elements-one of which is that the claim was not fairly
debatable. This is a pure issue of fact. Plaintiff has the burden of proving this element to the jury
as the finder of fact. While the Arbitrator may have found Defendant's experts unbelievable, or
given little weight to their opinions, these decisions do not deprive the jury of the opportunity to
reweigh the evidence as it relates to a tort claim. Simply stated, the arbitration was a contract
issue, the Court is now dealing with tort issues. Plaintiff cannot conflate the two.
Defendant relies on a number of issues to show that the claim was fairly debatable (or
alternately to show that Plaintiff cannot show the claim was not fairly debatable). The first issue
the Court addresses in this regard is the type of dispute at issue in this case. Plaintiff made a

.

claim to Defendant on July 28, 2009, demanding payment of policy limits under the UIM
policy. 49 On August 25, 2009, less than a month later, Farmers responded with payment of
$25,000. 50 Thus, this case has never been a case whether the dispute is over whether the claim is
valid or whether Defendant Farmers is obligated to pay. Instead, this case has, from the outset,
been a dispute as to the amount Farmers has to pay. Plaintiffs initial discussion included a
demand for $500,000 in payment, while showing only $53,048.62 in medical expenses. 51 Even
under the summary judgment standard requiring the Court to give every reasonable inference to
Plaintiff, the Court is unable to conceive of any reasonable inference that this dispute over
payment in the initial communications was anything but fairly debatable. Therefore, as the
caselaw above indicates, Defendant was entitled to further information and the ability to
investigate the claim.
Next, Defendant discusses Plaintiffs failure to provide adequate information to allow
Defendant to investigate her claim. 52 This is born out, in part, in Defendant's affidavits.

48
49

Memorandum in Support of Plaintiff's Motion to Strike, filed Dec. 24, 2015, p. 10.
Affidavit of Ron Ramsey in Support of Defendant's Motion for Summary Judgment, filed Dec. 8, 2015,

Ex.A.
so
SI
52

Id., Ex. C.
Id., Ex. A.
Defendant's Memorandum in Support of Motion for Summary Judgment, filed Dec. 8, 2015, pp. 9-10.
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Beginning in March 2010, Plaintiff claimed the need for additional surgery. 53 However, Plaintiff
did not provide information related to the need for such surgery, even as late as September
2010. 54 Plaintiff also shifts the basis for her demands. In her first letter, she complained of,
"continuing pain, discomfort, ongoing medical treatment, the effects upon my daily life, and my
future life expectancy."55 Later, this general language was specified to include wage loss.
However, Plaintiff failed to provide evidence of such until September 2010. 56 The Court notes
that with regard to wage loss, as late as Plaintiffs deposition on September 25, 2012 (two years
later), she still could not specify lost wages, stating, "I know I've lost wages, but could I put a
dollar amount on it? No. But I know I'm not who I was before. And I can't work to the ability I
did before. So, I don't know." 57 Thus, Defendants have presented evidence that Plaintiff failed to
provide information needed by Defendant to evaluate her claim. Although the Plaintiffs overall
demand remained the same-policy limit-her support for such claim was slow in coming and
Plaintiff did appear to include new damages in the mix as the claim investigation progressed.
Next, Defendant argues that with the issues of pre-existing injuries added into the mix,
the claim had to be fairly debatable. 58 These included pre-existing injuries to her spine (in
various locations) and shoulder. The Court acknowledges that Lucas suggests that complex
medical issues, including pre-existing injuries, can establish a factual issue that a claim is fairly
debatable. The evidence produced by Defendant in this case59 shows there are complex medical
issues at play. Indeed, one particularly compelling piece of evidence is from Plaintiffs own
treating physician, who stated regarding Plaintiffs shoulder injury, that he had doubts as to
whether the motorcycle accident caused the injury. 60 Ultimately, the arbitrator decreased some of
Plaintiffs award for pre-existing injuries. See Cedillo, 158 Idaho at 158, 345 P.3d at 217. The
53

Affidavit of Ron Ramsey in Support of Defendant's Motion for Summary Judgment, filed Dec. 8, 2015,

Ex.D.
54

Id., Ex. I.
Id., Ex.A.
56
Id., Exs. E, H, I.
57
Affidavit of Counsel in Support of Defendant's Motion for Summary Judgments, filed Dec. 8, 2015, Ex. I
80:24-81:21).
5
Defendant's Memorandum in Support of Motion for Summary Judgment, filed Dec. 8, 2015, pp. 10-16.
59
Discussed in great detail in briefing such as Defendant's Memorandum in Support of Motion for Summary
Judgment, filed Dec. 8, 2015, pp. 10-16.
60
Affidavit of Counsel in Support of Defendant's Motion for Summary Judgments, filed Dec. 8, 2015, Ex. D
(pp. 47:12-47:19).
55
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Court conclude after review of all of the evidence presented at summary judgment that there is
evidence. supporting the conclusion that there were complex medical issues and preexisting
injuries causing the claim to be fairly debatable.
Based on the review of the evidence presented to the Court, the Court is convinced that
Defendant has established that there was a reasonable dispute between Plaintiff and Defendant as
to the value of the claim. The Court has not weighed evidence in this regard because the Court
does not determine at this stage whether Defendant is likely to win at trial or not. The Court only
concludes that Defendant has provided evidence showing there was a reasonable dispute, and
thus the claim was fairly debatable. The Court does not find this case to be on par with Lucas,
where there was no question as to whether the claim was not fairly debatable. Defendants were
not dealing with a small disparity in this case between medical payments; they were addressing
the disparity between Plaintiffs roughly $50,000 in medical expenses (and related pain, wage
loss, and future medical expenses), and Plaintiffs demand for payment of $500,000. Thus, the
claim was fairly debatable, and Defendant has met its initial evidentiary burden. The burden now
shifts to Plaintiff to show some material fact a jury could utilize to determine the claim was not
fairly debatable.
Plaintiffs briefing does not directly address this issue. Plaintiff relies heavily on the
opinions of her expert Buddy Paul. Mr. Paul opines mostly related to Defendant's bad
behavior. 61 Mr. Paul does state, "While some individual acts were based on fairly debatable
issues, others were not, and the totality of Farmer's conduct could not be characterized as
reasonable. " 62 This statement does not address the "fairly debatable" issue, except in cursory and
conclusory fashion. There is nothing else in his expert report related to whether the claim was
"fairly debatable." Thus, this is not evidence upon which a jury could rely to determine a claim
was not fairly debatable-and indeed, it admits that some aspects of the claim were fairly
debatable.
Plaintiff also generically refers to the exhibits attached to the Declaration of Jon M.
Steele in Opposition to Defendant's Motion for Summary Judgment (filed Dec. 24, 2015), saying
See Declaration of Jon M. Steele in Opposition to Defendant's Motion for Summary Judgment, filed Dec.
24, 2015, Ex. A (ex. 1 attached to Ex. A).
62
Declaration of Jon M. Steele in Opposition to Defendant's Motion for Summary Judgment, filed Dec. 24,
2015, Ex. A (ex. 1 attached to Ex. A, p. 3).

61
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that is where facts can be found, "about what information Farmers used to delay, deny, and
defend against Cedillo's valid claim."63 The citation to Mr. Steele's affidavit generally, in
connection with evidence of delay, denial, and defending against the claim does not show
evidence as to whether the claim was fairly debatable. Even though Plaintiff has not referred to a
specific location in Ex. B to Steele's affidavit, the Court notes several responses have been
highlighted. Each of these requests for admission relates to duties and obligations, but provides
no relevant evidence toward the actual issue the Court is asked to address in the Defendant's
motion for summary judgment, whether the claim is fairly debatable. 64 The same is true of Mr.
Paul's statements in his deposition which again, do not address whether the claim is fairly
debatable. 65 When briefing on summary judgment, "The trial court is not required to search the
record looking for evidence that may create a genuine issue of material fact; the party opposing
the summary judgment is required to bring that evidence to the court's attention." Venable v.

Internet Auto Rent & Sales, Inc., 156 Idaho 574, 582, 329 P.3d 356, 364 (2014), review denied
(July 31, 2014). As the Ninth Circuit has stated on this subject,
A lawyer drafting an opposition to a summary judgment motion may easily show
a judge, in the opposition, the evidence that the lawyer wants the judge to read. It
is absurdly difficult for a judge to perform a search, unassisted by counsel,
through the entire record, to look for such evidence.

Carmen v. San Francisco Unified Sch. Dist., 237 F.3d 1026, 1030 (9th Cir. 2001). Therefore,
Plaintiffs references to this evidence that specifically addresses Defendant's alleged bad
behavior does not meet the requirement of showing some evidence of an issue of fact that the
claim was not fairly debatable.
Next, Plaintiff spends several pages of her briefing citing to a number of documents by

63

Cedillo's Response in Opposition to Defendant's Motion for Summary Judgment, filed Dec. 24, 2015, p. 5.
Declaration of Jon M. Steele in Opposition to Defendant's Motion for Summary Judgment, filed Dec. 24,
2015, 1 5 and Ex. B include several requests for admission dealing with the issue of whether the claim is fairly
debatable but Plaintiff does not cite to them. Likely, this is because those requests for admission are denied.
Cedillo's Response in Opposition to Defendant's Motion for Summary Judgment, filed Dec. 24, 2015, pp. 6- 7.
65
Plaintiff points to these statements to show, "Farmers' conduct which violated insurance industry standards
as practiced in Idaho, which was self-serving, which was outrageous, malicious, which delayed and denied amounts
fairly owed to Cedillo, and which violated the Idaho Unfair Claims Settlement Practices Act." Cedillo's Response in
Opposition to Defendant's Motion for Summary Judgment, filed Dec. 24, 2015, p. 6. Violation of statutes, malicious
or outrageous conduct, and self-serving practices have nothing to do with whether a claim is fairly debatable.
64
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Bates number to establish the claim was not fairly debatable. 66 However, Plaintiff does not
identify where in the record these bates documents can be found. The Court does not have a copy
of every document that has been produced by the parties in this case, and the Plaintiff did not cite
to the Court where these documents are attached to any affidavit in the court file. Plaintiff has
not created a factual issue because Plaintiff has not identified to the Court exactly where that
evidence is in the record.
Plaintiff has not directed the Court to any other evidence showing that the claim was not
fairly debatable. Whether a claim is fairly debatable essentially is an issue of whether there are
facts that the insurance company could use to deny the claim or ask for more information. Thus,
at summary judgment when addressing the fairly debatable issue, the Court is determining
whether there is a question of fact about a question of fact. In this case, Plaintiff spent so much
time arguing about the fairness of her claim, and the bad behavior of Defendant Farmers, that she
simply did not present the Court with any evidence that the claim was not fairly debatable. Such
argument is simply insufficient to meet her burden related to the fairly debatable issues.
Based on this, the Court GRANTS Defendant's Motion for Summary Judgment on the
Bad Faith claim.
CONCLUSION

Based on the foregoing,
1. Plaintiffs Motion to Strike (filed Dec. 24, 2015) is DENIED.

2. Plaintiffs Motion to Amend (filed Nov. 18, 2015) is GRANTED IN PART and DENIED
IN PART. Plaintiff may amend the complaint to include a claim of negligent adjustment.
Plaintiffs request to amend to add a claim for punitive damages is DENIED. The
amended complaint must be filed within fourteen days of this order.
3. Defendant's Motion for Summary Judgment (filed Dec. 8, 2015) is GRANTED.
Summary judgment is granted for Defendant on Count IV, Plaintiffs claim of bad faith.
ORDERED this 8th day of January, 2016.

~ctJud
66

Id., pp. 7 - 9.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO,
Case No. CV-OC-2013-08697
Plaintiff,

vs.

JUDGMENT

FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

JUDGMENT IS ENTERED AS FOLLOWS:
1. Count IV, Bad Faith, in the First Amended Petition is dismissed with prejudice.
2. Plaintiff takes $0 against Defendant with regard to such claim.
Dated this

]2-Jt; of January, 2016.
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• District Judge
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO,_

)
)
Plaintiff,

vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

)

CASE NO. CV OC 1308697

)
) NOTICE OF DECLINATION TO
) AMEND COMPLAINT
)
)
)
)

)

COMES NOW Plaintiff, by and through her counsel of record, and hereby gives
NOTICE that, despite having been granted leave by the Court in its Memorandum Decision and

Order Granting Summary Judgment on Bad Faith Claim entered on January 8, 2016, to amend
the Complaint herein to add a cause of a cause of action for Negligent Adjustment, she hereby
declines to, and will not, proceed to amend the Complaint herein to add a cause of action for
Negligent Adjustment,. with the result that the only the cause of action in this matter is, and
remains, that for bad faith, which cause of action the Court has dismissed with prejudice in its
said Memorandum Decision and Order.
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,µDATED this /2._ day of January 2016.

RUNFT & STEELE LAW OFFICES, PLLC
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on this 12th day of January 2016, a true and correct
copy of the foregoing NOTICE OF DECLINATION TO AMEND COMPLAINT was served
upon opposing counsel as follows:
Jack Gjording
Julianne Hall
Gjording & Fouser, PLLC
121 N. 9th St., Suite 600
PO Box 2837
Boise, ID 83701
Attorney for Farmers Insurance Company
Ofldaho

____2s_ Via Facsimile
_ _ Via Personal Delivery
-A.- Via U.S. Mail
_/ t_ Via E-mail
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO, an individual,
Plaintiff,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

.,., - - - - - - - - -

)
)
)
)
)
)
)
)
)
)
)

.

TO:

CASE NO. CV OC 1308697

PLAINTIFF'S NOTICE OF APPEAL

.

The above-named Defendant and its attorneys of record, Gjording & Fouser, PLLC, and
to the Clerk of the above-entitled Court:
NOTICE IS HEREBY GIVEN THAT:
1.

The above named Appellant, Peggy Cedillo, appeals against the named Respondent,
Farmers Insurance Company of Idaho, to the Idaho Supreme Court from the

Memorandum Decision and Order Granting Summary Judgment on Bad Faith Claim
entered in the above titled action on the 8th day of January, 2016, the Honorable Judge
Lynn G. Norton presiding.

PLAINTIFF'S NOTICE OF APPEAL-Page 1
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2.

The Appellant has a right to appeal to the Idaho Supreme Court and the Memorandum

Decision and Order Granting Summary Judgment on Bad Faith Claim described in
paragraph 1 above is an appealable order under and pursuant to I.R.C.P. §54(a) and
1.A.R. §1 l(a) as a final judgment.
3.

The preliminary statement of the issues on appeal as currently identified and which
the Appellant intends to assert are:
a.

Did the District Court err in granting Defendant's Motion for Summary

Judgment; and
b.

Did the District Court err in denying Plaintiffs Motion for Leave to Am~nd

Complaint to Add Claims/or Punitive Damages.
4.

An order has been entered sealing a portion of the record.

5(a).

Is a reporter's transcript requested? Yes.

5(b).

The Appellant requests the preparation of the following portions of the reporter's
transcript via: [ ] hard copy, [ ] electronic copy, [ X] both:
a.

6.

Motion hearing held on: January 07, 2016.

The Appellant requests the following documents to be included in the Clerk's Record
in addition to those automatically included pursuant to Rule 28 of the Idaho Appellate
Rules:
a.

Plaintiff's Expert Witness Disclosure, filed 11/16/2015;

b.

Motion for Leave to Amend Complaint to Add Claims for Punitive Damages
and Negligent Adjustment ofUJM Claim, filed 11/18/2015;

PLAINTIFF'S NOTICE OF APPEAL - Page 2
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c.

Memorandum in Support of Plaintiff's-Motion for Leave to Amend Complaint
to Add Claims for Punitive Damages and Negligent Adjustment of UIM Claim,
filed 11/18/2015;

d.

Declaration of Jon M Steele in Support of Plaintiff's Motion for Leave to
Amend Complaint to Add Claims for Punitive Damages and Negligent
Adjustment ofUIM Claim, filed 11/18/2015;

e.

Defendant's Motion for Summary Judgment, filed 12/08/2015;

f.

Defendant's Memorandum in Support of Motion for Summary Judgment, filed
12/08/2015;

g.

Affidavit of Ron Ramsey· in Support of Defendant's Motion for Summary
Judgment, filed 12/08/2015;

h.

Affidavit of Shannon Purvis, ME.D., CRC in Support of Defendant's Motion
for Summary Judgment, filed 12/08/2015;

1.

Affidavit of Richard W. Wilson, MD. in Support of Defendant's Motion for
Summary Judgment, filed 12/08/2015;

J.

Affidavit of Mark S. Williams, D.O. in Support of Defendant's Motion for
Summary Judgment, filed 12/08/2015;

k.

Affidavit of Counsel in Support of Defendant 1s Motion for Summary
Judgment, filed 12/08/2015;

1.

Defendant Farmers Insurance Company of Idaho's Disclosure of Expert
Witnesses, filed 12/14/2015;

m.

Amended Declaration ofDeclaration ofJon M Steele in Support of Plaintiff's
Motion for Leave to Amend Complaint to Add Claims for Punitive Damages

PLAINTIFF'S NOTICE OF APPEAL - Page 3
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and Negligent Adjustment ofUIM Claim, filed 12/24/2015;
n.

Cedillo 's Response in Opposition to Defendant's Motion for Summary
Judgment; filed 12/24/2015;

o.

Declaration of Jon M Steele in Opposition to Defendant's Motion for
· Summary Judgment, filed 12/24/2015;

p.

Plaintiffs Motion to Strike, filed 12/24/2015;

q.

Memorandum in Support ofPlaintiff's Motion to Strike, filed 12/24/2015;

r.

Declaration of Jon M Steele in Support of Plaintiff's Motion to Strike, filed
12/24/2015;

s.

Defendant's Opposition to Motion for Leave to Amend Complaint to Add

Claims for Punitive Damages, filed 12/31/2015;
t.

Defendant's Opposition to Motion for Leave to Amend Complaint to Add

Claims for Negligent Adjustment of UIM Claim, filed 12/31/2015;
u.

Ajjidavit of Robert Anderson in Support of Opposition to Motion for Leave to
Amend Complaint, filed 12/31/2015;

v.

Affidavit of Counsel in Support of Opposition to Motion for Leave to Amend
Comglaint, filed 12/31/2015;

w.

Defendant's Opposition to Plaintiff's Motion to Strike, filed 12/31/2015;

x.

Defendant's Reply in Support of Motion for Summary Judgment, filed
12/31/2015; and

y.

Memorandum Decision and Order Granting Summary Judgment on Bad Faith
Claim, filed 01/08/2016.
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7.

The Appellant requests the following documents, charts, or pictures offered or
admitted as exhibits to be copied and sent to the Supreme Court:
a.

8.

None.

I certify that:
a.

A copy of this Notice of Appeal has been served on each reporter of whom a
transcript has been requested as named below at the address said below:
Reporter:
Address:

b.

Penny Tardiff
c/o Honorable Lynn G. Norton
Ada County Courthouse
200 West Front St.
Boise, Idaho 83702

Counsel for Plaintiff/Appellant has contacted Ms. Tardiff to obtain the
estimated fee. Once the estimate is obtained counsel will pay the estimated
fee;

c.

The estimated fee for preparation of the Clerk's Record will be paid;

d.

The appellate filing fee has been paid; and

e.

Service has been made upon all parties required to be served pursuant to
I.A.R. 20.

DATED this

!rday of January 2016.
RUNFT & STEELE LAW OFFICES, PLLC

B~-)~roNit
__h~~~------STEELE

Attorney for Plaintiff
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CERTIFICATE OF SERVICE

f2r'

The undersigned hereby certifies that on this
day of January 2016, a true and
correct copy of the foregoing PLAINTIFF'S NOTICE OF APPEAL was served upon opposing
counsel as follows:
Jack Gjording
Julianne Hall
Gjording & Fouser, PLLC
121 N. 9th St., Suite 600
P.O. Box 2837
Boise, ID 83701

__2{_ Via Facsimile

=x

Via Personal Delivery
Via U.S. Mail
Via E-mail

Attorney for Farmers Insurance Company
OfIdaho
RUNFT & STEELE LAW OFFICES, PLLC

By: ti/JEE~

Attorney for Peggy Cedillo
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CHRISTOPHER D. RICH, Clerk

Jack S. Gjording, ISB No. 1105
jgjording@gfidaholaw.com
Julianne S. Hall, ISB No. 8076
jhall@gfidaholaw.com

By JANINE KORSEN
DEPUTY

GJORDING FOUSER, PLLC

Plaza One Twenty One
121 North 9th Street, Suite 600
P.O. Box 2837
Boise, Idaho 83701-2837
Telephone: 208.336.9777
Facsimile: 208.336.9177

Attorneys for Defendant Farmers Insurance Company
ofIdaho
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PEGGY CEDILLO,
Plaintiff,

Case No. CV-OC-2013-08697

f'lNAL

JUDGMENT

V.
'

FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

JUDGMENT IS ENTERED AS FOLLOWS:
1. Count IV, Bad Faith, in the First Amended Petition is dismissed with prejudice.

2. Plaintiff takes $0 against Defendant with regard to Count IV, Bad Faith, in the First
Amended Petition.
3. Judgment has now been entered on all claims for relief, except costs and fees,
asserted by or against all parties in this action.
4. This is a final judgment in accordance with Rule 54(a) of the Idaho Rules of Civil
Procedure.
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DATED tbis

;zJ_ 1..y of January, 2016.

L ~
District Judge

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on t h i s ~ of January, 2016, a true and correct copy of
the foregoing was served on the following by the manner indicated:
John L. Runft
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702

~

U.S. Mail
Hand-Delivery
Overnight Delivery
Facsimile - 343-3246

Jack Gj ording
Julianne Hall
Gjording Fouser, PLLC
121 N. 9th St., Stuie 600
P.O. Box 2837
Boise, Idaho 83701

[;(J

U.S. Mail
Hand-Delivery
Overnight Delivery
Facsimile- 336-9177
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Jack S. Gjording, ISB No. 1105
jgjording@gfi.daholaw.com
Julianne S. Rall, ISB No. 8076
jhall@gfi.daholaw.com

CHRISTOPHER D. RICH, Clerk
By SANTIAGO BARRIOS
DEPUTY

GJORDlNG FOUBER, PLLC

Plaza One Twenty One
121 North 9th Street, Suite 600
P.O. Box 2837
Boise, Idaho 83701-2837
Telephone: 208.336.9777
Facsimile: 208.336.9177

Attorneys for Defendant Farmers Insurance
Company ofIdaho
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO,

Plaintiff/Appellant,

v.
FARMERS INSURANCE COMPANY OF
IDAHO,

Case No. CV-OC-2013-08697
DEFENDANT'S REQUEST FOR
ADDITIONAL CLERirS RECORD ON

APPEAL

Defendant/Respondent.

TO:

The above-named Plaintiff and her attorneys of record, Runft & Steele Law Offices,
PLLC, and to the Clerk of the above-entitled Court:

NOTICE IS HEREBY GIVEN, that the Respondent in the above-entitled proceeding
hereby requests pursuant to Idaho Appellate Rule ("I.A.R.") 19, the inclusion of the
following material in the clerkts record, in additional to that required to be included by

I.A.R. 19 and the Notice of Appeal. Any additional tran8cript is to be provided in [ ] ha:rd
copy [ ] electric format [X] or both (circle one):

DEFENDANT'S REQUEST FOR ADDITIONAL CLERK'S RECORD ON APPEAL - 1
16017.MG
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Clerk's Racord!

In addition to the standard record pursuant to I.A.R. 28 and the records requested
by Plaintiff/Appellant, Respondent :i:equests the following documents:
1) Plaintiffs Notice of Declination to Amend Complaint, filed Janual'y 12, 2016.

I certify that a copy of this request was served upon the clerk of the disttict court
and upon all parties required to be served pursuant to I.A.R. 20.

DATED t h i ~ day of Janum:y, 2016.
GJORDING FOUSER1 PLLC

Julihnne S. Hall

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

1k,_ day of January,

2016, a true and co:i:rect

copy of the foregoing was served on the following by the manner indicated:
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D
U.S. Mail
Jon M. Steele
Runft & Steele Law Offices, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702
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Hand-Delivery
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Overnight Delivery
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Facsimile - 843-3246
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JOHN L. RUNFf (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFf & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: JSteele@runftsteele.com

FEB 2 2 2016
CHAISTOPHEA O. RICH, Clerk
By AUSTIN LOWE
Oi!PVTY

Attorneys for Peggy Cedillo

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO, an individual,
Plaintiff,
vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

TO:

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV OC 1308697
4

PLAINTIFF'S AMENDED NOTICE OF
APPEAL

The above-named Defendant and its attorneys of record, Gjording & Fouser, PLLC, and
to the Clerk of the above-entitled Court:
NOTICE IS HEREBY GIVEN THAT:
1.

The above named Appellant, Peggy Cedillo, appeals against the named Respondent,
Farmers Insurance Company of Idaho, to the Idaho Supreme Court from the Final

Judgment entered in the above titled action on the 22nd day of January, 2016, the
Honorable Judge Lynn G. Norton presiding.
2.

The Appellant has the right to appeal to the Idaho Supreme Court as the District
Court, on January 22, 2016, entered Final Judgment in accordance with I.R.C.P.
§54(a) and I.A.R. §1 l(a)l.
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3.

The preliminary statement of the issues on appeal as currently identified and which
the Appellant intends to assert are the following:
a.

Did the District Court err, when, in it's Memorandum Decision and Order
dated September 16, 2015, it allowed Respondent to withhold documents
claimed as privileged?

b.

Did the District Court err, when, in it's Memorandum Decision and Order
dated November 30, 2015, it denied Appellant's Request for Judicial Notice?
'--

' c.

Did the District Court err, when, in it's Memorandum Decision and Order
dated November 30, 2015, it denied Appellant's Motion for Partial Summary
'

Judgment and granted Respondent's Motion for Partial Summary Judgment?

d.

Did the District Court err, when, in it's Memorandum Decision and Order
dated January 8, 2016, it denied Appellant's Motion for Leave to Amend
Complaint to Add Claim for Punitive Damages?

e.

Did the District Court err, when, in it's Memorandum Decision and Order
dated January 8, 2016; it denied Appellant's Motion to Strike?

, f.

Did the District Court err, when, in its Memorandum Decision and Order
dated January 8, 2016, it granted Respondent's Motion for Summary Judgment
on Bad Faith Claim?

4.

The District Court sealed certain of Respondent's documents claimed as privileged.
Appellant requests that these sealed documents be included in the Clerk's Record.

5(a).

Is a reporter's transcript requested? Yes.

5(b).

The Appellant requests the preparation of the following portions of the reporter's
transcript via: [ ] hard copy, [ ] electronic copy, [ X ] both:

PLAINTIFF'S AMENDED NOTICE OF APPEAL - Page 2
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a.
6.

Motion hearing held on: January 07, 2016.

The Appellant requests the following documents be included in the Clerk's Record:
a.

First Amended Petition for Confirmation of Arbitration Award, Award of
Attorney Fees, Unenforceability of Offset Clause and Bad Faith, filed
8/16/2013;

b.

Answer, filed 09/09/2013;

c.

Memorandum Decision and Order on Motions on Arbitration Award, filed
11/14/2013;

d.

Motion To Compel, filed 11/25/2013;

e.

Affidavit OfJon M Steele in Support OfPlaintiffs Motion, filed 11/25/2013;·

f.

Brief in Support OfPlaintiffs Motion To Compel, filed 11/25/2013;

g.

Affidavit of Peter J- Johnson in Response to Motion to Compel, filed

•

12/09/2013;
h.

Defendants Memorandum in Response to Plaintiffs Motion to Compel
Discovery, filed 12/09/2013;

1.

Second Supplemental Affidavit of Jon M Steele in Support of Plaintiffs
Motion to Compel, filed 12/10/2013;

J.

Plaintiffs Renewed Motion to Compel, filed 5/28/2015;

k.

Declaration of Jon M Steele in Support of Cedilla's Renewed Motion to
Compel, filed 05/28/2015;

1.

Memorandum in Support of Plaintiffs Renewed Motion to Compel, filed
05/28/2015;

m.

Defendant Opposition to Plaintiffs Renewed Motion to Compel, filed

PLAINTIFF'S AMENDED NOTICE OF APPEAL - Page 3
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07/09/2015;
n.

Affidavit ofJulianne S Hall In Support ofDefendant's Opposition to Plaintiffs
- Renewed Motion to Compel, filed 07/09/2015;

o.

Declaration of Irving Paul in Support of Plaintiffs Renewed Motion to
Compel, filed 07/09/2015;

p.

Memorandum Decision and Order Granting Plaintiffs Renewed Motion to
Compel and Notice ofHearing, filed 07/17/2015;

q.

Plaintiff's Motion For in Camera Review ofDocuments, filed 08/14/2015; ·

r.

Declaration Of Jon M Steele in Support of Motion for in Camera Review of
Documents Claimed As Privileged, filed 08/14/2015;

s.

Memorandum Decision and Order Granting in Part Plaintiffs Renewed
Motion to Compel, filed 09/16/2015;

t.

Defendant's Motion for Partial Summary Judgment, filed 10/16/2015;

u.

Defendant's Memorandum in Support of Motion for Partial Summary
Judgment, filed 10/16/2015;

v.

Affidavit of Julianne S. Hall in Support of Defendant's Motion for Partial
Summary Judgments, filed 10/16/2015;

w.

Plaintiff's Motion for Summary Judgment Concerning Unenforceability of
Offset Clause, filed 11/05/2015;

x.

Plaintiff's Brief in Support of Motion for Summary Judgment Concerning
Unenforceability of Offset Clause and in Opposition to Defendant's Motion
for Partial Summary Judgment, filed 11/05/2015;

y.

Declaration of Jon M Steele in Support of Plaintiffs Motion for Summary

I
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Judgment Concerning Unenforceability of Offset Clause and in Opposition to
Defendant's Motion for Summary Judgment, filed 11/05/2015;
z.

Plaintiffs Request for Judicial Notice, filed on 11/05/2015;

aa.

Reply and Opposition to Motion for Summary Judgment, filed 11/12/2015;

bb.

Affidavit in Support of Opposition, filed 11/12/2015;

cc.

Opposition to Motion to Compel and Request for Judicial Notice, filed
11/12/2015;

dd.

Affidavit in Support of Opposition to Motion to Compel and Request for
Judicial Notice, filed 11/12/2015;

· ee.

Affidavit of Julianne :.S. Hall in Support of Defendant's Opposition to
Plaintiff's Motion to Compel and Memorandum in Support of Motion for
Protective Order, filed 11/12/2015;

ff.

Defendant's Opposition to Plaintiffs Motion to Compel and Memorandum in
Support ofMotion for Protective Order, filed 11/13/2015.

gg.

Reply in Support of Plaintiffs Motion to Compel and in Support of Plaintiffs
Request for Judicial Notice, filed 11/16/2015;

hh.

Declaration Of Jon M Steele in Support of Plaintiffs Motion to Compel and
in Support ofPlaintiffs Request For Judicial Notice, filed 11/16/2015;

11.

Reply in Support of Plaintiffs Motion for Summary Judgment and in
Opposition to Farmers' Motion for Partial Summary Judgment, filed
11/16/2015;

jj.

Plaintiffs Expert Witness Disclosure, filed 11/16/2015;
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kk.

Motion for Leave to Amend Complaint to Add Claims for Punitive Damages
and Negligent Adjustment ofUIM Claim, filed 11/18/2015;

11.

Memorandum in Support of Pla(ntiffs Motion for Leave to Amend Complaint
to Add Claims for Punitive Damages and Negligent Adjustment of UIM Claim,
r

filed 11/18/2015;
mm.

Declaration of Jon M Steele in Support of Plaintiff's Motion for Leave to
Amend Complaint to Add Claims for Punitive Damages and Negligent
Adjustment ofUIM Claim, filed 11/18/2015;

nn.

Memorandum Decision and Order Granting Summary Judgment on Count IIL
filed 11/30/2015;

oo.

Motion for Summary Judgment, filed 12/08/2015;

pp.

Defendant's Memorandum in Support of Motion for Summary Judgment, filed
12/08/2015.

qq.

Affidavit of Ron Ramsey in Support of Defendant's Motion for Summary
Judgment, filed 12/08/2015;

rr.

Affidavit of Shannon Purvis ME.D., CRC in Support of Defendant's Motion
for Summary Judgment, filed 12/08/2015;

ss.

Affidavit of Richard W. Wilson MD. in Support of Defendant's Motion for
Summary Judgment, filed 12/08/2015;

tt.

Affidavit of Mark S. Williams, D. 0. in Support of Defendant's Motion for
Summary Judgment, filed 12/08/2015;

· uu.

Affidavit of Counsel in Support of in Defendant's Motion for Summary
Judgment, filed J2/08/2015;
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vv.

Defendant Farmers Insurance Company of Idaho's Disclosure of Expert
Witnesses, filed 12/14/2015;

ww.

Amended Declaration of Jon M. Steele in Support of Plaintiffs Motion for
Leave to Amend Complaint to Add Claims for Punitive Damages and
Negligent Adjustment of UIM Claim, filed 12/24/2015;

xx.

Cedilla's Response in Opposition to Defendant's Motion for Summary
Judgment, filed 12/24/2015; }

yy.

Declaration of Jon M. Steele in Opposition to Defendant's Motion for
Summary Judgment, filed 12/24/2015;

zz.

Motion to Strike, filed 12/24/2015;

aaa.

Declaration of Jon M. Steele in Support of Plaintiffs Motion to Strike, filed
12/24/2015;

bbb.

Memorandum in Support ofPlaintiffs Motion to Strike, filed 12/24/2015;

ccc.

Affidavit in Support of Opposition to Motion for Leave to Amend Complaint,
filed 12/24/2015;

ddd.

Affidavit of Counsel in Support of Defendants' Opposition to Plaintiff's
Motion for Leave to Amend, filed 12/31/2015;

eee.

Defendants Opposition to Motion for Leave, filed 12/31/2015.

fff.

Defendants Reply in Support of Motion for Summary Judgment; filed
12/31/2015;

ggg.

Affidavit of Robert Anderson in Support of Defendant's Opposition to
Plaintiff's Motion for Leave to Amend, filed 12/31/2015;

hhh.

Hearing result for Defendant's Motion for Summary Judgment scheduled on
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01/07/2016 02:45 PM: District Court Hearing Held Court Reporter: Penny
Tardiff Number of Transcript Pages for this hearing estimated: Less than JOO

& Plaintiff's Motion For Leave To Amend Complaint To Add Claims For
Punitive Damages & Negligent Adjustment of UIM Claim & Memorandum of
Attorney Fees Motion to Strike;
111.

Memorandum Decision and Order on Summary Judgment on Bad Faith Claim
and Allowing, In Part, Amendment of Complaint, filed on 01/08/2016;

7.

JJJ.

Notice ofDeclination to Amend Complaint, filed 01/12/2015;

kkk.

Notice ofAppeal, filed 01/12/2016; and

lll.

Final Judgment, filed 01/22/2016.

The Appellant requests the following documents be copied and included in the
Clerk's Record on appeal:
a.

Respondent's documents claimed as privileged were sealed by the District
Court and are included in the District Court file.

8.

I certify that:
a.

A copy of this Amended Notice of Appeal has been served on each reporter of
whom a transcript has been requested as named below at the address said
below:
Reporter:
Address:

· b.

Penny Tardiff
c/o Honorable Lynn G. Norton
Ada County Courthouse
200 West Front St.
Boise, Idaho 83702

Counsel for Plaintiff/Appellant has contacted Ms. Tardiff to obtain the
estimated fee. Once the estimate is obtained counsel will pay the estimated
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"

.
fee;
c.

The estimated fee for preparation of the Clerk's Record will be paid;

d.

The appellate filing fee has been paid; and

e.

Service has been made upon all parties required to be served pursuant to
I.A.R. 20.

"ot

DATED this ~;):. day of February 2016.
RUNFT & STEELE LAW OFFICES, PLLC

Attorney for Plaintiff
....'
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this ~ a y of February 2016, a true and
correct copy of the foregoing PLAINTIFF'S AMENDED NOTICE OF APPEAL was served
upon opposing counsel as follows:
Jack Gj ording
Julianne Hall
Gjording & Fouser, PLLC
121 N. 9th St., Suite 600
P.O. Box 2837
Boise, ID 83701
Attorney for Farmers Insurance Company
OfIdaho
i,

__y_ Via Facsimile
_ _ Via Personal Delivery
- - Via U.S. Mail
ViaE-mail

RUNFT & STEELE LAW OFFICES, PLLC

By:

u;tdfM_

JONM: STEFLE
Attorney for Peggy Cedillo
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FEB 2 6 2016
CHRISTOPHER D. RICH, Clerk
By JANINE KORSEN
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH WDICIAL DISTRICT OF
...
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA.
.

.

PEGGY CEDILLO,
Plaintiff,

Case No. CV-OC-2013-8697
MEMORANDUM DECISION AND ORDER
GRANTING DENYING DEFENDANT'S
1/21/16 MEMORANDUM OF COSTS

VS.

FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant.

Defendant's Memorandum of Costs was filed with the Court on January 21, 2016. No
motion to disallow was filed with the Court and no hearing was set on this matter. As the Court
does not believe oral argument would aid. in a determination of this matter, the Court issues the
following decision and order without oral argument.
FACTUAL BACKGROUND AND PROCEEDINGS

This case can be broken down into two parts. Initially this case began with a request to
confirm an arbitration award. Subsequently Plaintiff added breach of contract and bad faith
claims. From approximately May of 2013 until December 2013, the Court addressed the
arbitration issues. In November, 2013, the Court issued a Memorandum Decision and Order on
Motions on Arbitration Award. The parties appealed those issues, and a remittitur was issue from
the Supreme Court on March 30, 2015. At this point, the second phase of this case commenced,
with the parties addressing the contract and bad faith claims. This second phase ended in January

MEMORANDUM DECISION AND ORDER GRANTING DENYING DEFENDANT'S
MEMORANDUM OF COSTS
p. 1 of 4
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2016 when the Court dismissed the bad faith claim 1 and Plaintiff declined to pursue her negligent
adjustment claim. 2 Another appeal has been filed.
On Jan. 21, 2016, Defendant filed a Memorandum of Costs, seeking $1,005.85 in costs as
a matter of right. No discretionary costs were sought. Plaintiff has offered no objection as
outlined in I.R.C.P. 54(d)(6), and therefore Plaintiff has waived any objections to the costs
claimed.
LEGAL STANDARD

With regard to the requests for costs as the prevailing party, I.R.C.P. 54(d)(l)(A) sets
forth that "costs shall be allowed as a matter of right to the prevailing party or parties, unless
otherwise ordered by the court." The court has the discretion to add items of cost or increase the
amount of the costs allowed "upon a showing that said costs were necessary and exceptional
costs reasonably incurred, and should in the interest of justice be assessed against the adverse
party." I.R.C.P. 54(d)(l)(D).
The determination of who is the prevailing party is in the discretion of the District Court.
See I.R.C.P. 54(d)(l)(B). In making this determination, the Court considers, "(a) the final

judgment or result obtained in the action in relation to the relief sought by the respective parties;
(b) whether there were multiple claims or issues between the parties; and (c) the extent to which

each of the parties prevailed on each of the issues or claims." Chadderdon v. King, l 04 Idaho
406, 411, 659 P.2d 160, 165 (Ct. App. 1983). Further, ''the prevailing party question is examined
and determined from an overall view, not a claim-by-claim analysis." Jorgensen v. Coppedge,
148 Idaho 536,538,224 P.3d 1125, 1127 (2010). See also State, Dep't ofTransp. v. Grathol, 158
Idaho 38, 53, 343 P.3d 480, 495 (2015).
.ANALYSIS

The Court must determine who the prevailing party is in order to determine whether a
party is entitled to costs under I.R.C.P. 54(d). Despite the fact that Plaintiff has waived her
objections, the plain language of I.R.C.P. 54(d)(l)(A) only allows the award of costs to the
prevailing party. Therefore, the Court must engage in that analysis even if Plaintiff has failed to
argue that Defendant is not the prevailing party.
"The determination of a prevailing party involves a three-part inquiry. The court must

2

The contract claim having already been dismissed.
Despite leave being granted from the Court to pursue such claim in the Court's January 8, 2016 order.

MEMORANDUM DECISION AND ORDER GRANTING DENYING DEFENDANT'S
MEMORANDUM OF COSTS
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examine (1) the result obtained in relation to the relief sought; (2) whether there were multiple
claims or issues; and (3) the extent to which either party prevailed on each issue or claim." Jerry
J. Joseph C.L. U. Ins. Associates, Inc. v. Vaught, 117 Idaho 555, 557, 789 P.2d 1146, 1148 (Ct.

App. 1990). This analysis can result in a number of different conclusions, including that there is
one prevailing party,3 that both parties have prevailed in part and the Court can apportion fees
and costs, 4 or alternately, that no party prevailed and no party is entitled to fees and costs. 5 "[A]
trial court is vested with broad discretion to determine the prevailing party in a multiple claim
action." Int'l Eng'g Co. v. Daum Indus., Inc., 102 Idaho 363,366,630 P.2d 155, 158 (1981).
In this case, neither party has prevailed sufficiently to be deemed a prevailing party. With
regard to the first phase of the case, Plaintiff clearly prevailed. She obtained payment through
arbitration, successfully petitioned the Court for an order confirming arbitration, and obtained
fees, costs, and pre-judgment interest regarding the arbitration a\Yard. Further, she won on
appeal. Little can be said in this regard to convince the Court that Plaintiff did not prevail on
those issues.
However, on the second phase of this case, Defendant appears to have prevailed. The
breach of contract and bad faith claims were dismissed pursuant to summary judgment motions.
While Plaintiff did successfully petition this Court to allow an additional claim of negligent
adjustment, she withdrew such claim when the bad faith claim was dismissed.
Thus, each party prevailed on some claims in a multiple claim case. However, the Court
is not supposed to simply see who prevailed on more claims, and deem that party as the
prevailing party. In this case, from an overall point of view, each party lost some and won some.
The Court, in its discretion, views this as a neutral result as to each party. Throughout this case,
the parties have filed multiple motions to compel, and both parties have been awarded fees and
costs related to their motions to compel. Indeed, the parties have been almost completely
balanced in the motions on which they have prevailed during the pendency of this case. The
Court in viewing the factors the Court is required to consider concludes that no party has
prevailed overall more or less.

See, e.g., Chadderdon v. King, 104 Idaho 406, 411-12, 659 P.2d 160, 165-66 (Ct. App. 1983).
See, e.g., Charney v. Charney, 159 Idaho 62, 356 P.3d 355,357 (2015) ("The trial court may also decide, in
its sound discretion, that a party only prevailed in part and apportion the costs between or among the parties.").
5
See, e.g., Int'/ Eng'g Co. v. Daum Indus., Inc., 102 Idaho 363, 366-67, 630 P.2d 155, 158-59 (1981);
Stewartv. Rice, 120 Idaho 504,511,817 P.2d 170, 177 (1991).
3

4
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From a practical standpoint, the Court views I.R.C.P. 54(d)(l)(A) to have an equitable
component - it is designed, at least in part, to benefit the party who was most greatly wrongedgenerally, the party who prevailed. The party who is entitled to relief should not be forced to
bear the burden of the costs of the lawsuit. In this case, no party has so substantially prevailed as
to be entitled to an award of costs. Because there is no prevailing party, the Court will not award
costs to Defendant.
CONCLUSION

Defendant's Memorandum of Costs, filed January 21, 2016, is hereby DENIED.
AND IT IS SO ORDERED.
Dated this~ay of February, 2016.

L~
District Judge
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CERTIFICATE OFMAlliING
"·

I hereby certify that on
of the within instrument to:

thisi.lJ>41Jay of February, 2016, I mailed (served) a true and correct copy

Jon M. Steele
Attorney at Law
1020 Main Street, Suite 400
Boise ID 83702

Jack S Gj ording
Julianne S. Hall
Attorneys at Law
POBox2837
Boise ID 83701

CERTIFICATE OF MAILING
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JOHN L. RUNFf (ISB # 1059)
JON M. STEELE (ISB # 1911)
RUNFf & STEELE LAW OFFICES, PLLC
1020 W. Main Street, Suite 400
Boise, Idaho 83702
Phone: (208) 333-9495
Fax: (208) 343-3246
Email: JSteele@runftsteele.com
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MAR O9 2016
CHRISTOPHER D. RICH, Clerk
By STEPHANIE VIDAK
DEPUTY

Attorneys for Peggy Cedillo
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO., IN AND FOR THE COUNTY OF ADA

PEGGY CEDILLO, an individual,
Plaintiff,

-~.

vs.
FARMERS INSURANCE COMPANY OF
IDAHO,.
Defendant.

TO:

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV OC 1308697
PLAINTIFF'S REQUEST FOR
ADDITIONAL CLERKS RECORD ON
APPEAL

'·

The above-named Defendant and its attorneys of record, Gjording & louser, PLLC, and
to the Clerk of the above-entitled Court:
NOTICE IS HEREBY GIVEN THAT, the Appellant in the above captioned proceeding

hereby requests pursuant to Idaho Appellate Rule ("1.A.R.") 19, the inclusion of the following

-

-

material in the clerk's record, in additional to that required to be included by 1.A.R. 19 and the
Amended Notice ofAppeal. A~y additional transcript is to be provided in [ ] hardcopy [ ] electric

format or)>('both (check one).
1.

Clerk's Record:
In addition to the standard record pursuant to I.A.R. 28 and the records requested by

parties, Appellant requests the following documents:

ORIGINAL
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a) Memorandum Decision and Order. Granting Denying Defendant's 01/21/16
Memorandum ofcosts, filed February 26, 2016
b) Transcription of Oral Argument in this case which took place before the Idaho
Supreme Court on December 3, 2014.

The fee will be paid and the written

transcription will be provided as soon as it is available.
I certify that a copy of this request was served upon the clerk of the district court and
upon all parties required to be served pursuant to 1.A.R. 20.
DATED this 4-#\day of March 2016.
RUNFT & STEELE LAW OFFICES, PLLC
' ·.
A

Attorney for Plaintiff
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on this 0\ +h day of March 2016, a true and correct
copy of the foregoing PLAINTIFF'S REQUEST FOR ADDITIONAL CLERK'S RECORD
ON APPEAL was served upon opposing counsel as follows:
Jack Gjording
Julianne Hall
Gjording & Fouser, PLLC
121 N. 9th St., Suite 600
P.O. Box 2837
Boise, ID 83701
Attorney for Farmers Insurance Company
OfIdaho

___L Via Facsimile
- - Via Personal Delivery
- - Via U.S. Mail

Via E-mail

1

RUNFT & STEELE LAW OFFICES , PLLC

Attorney for Peggy Cedillo
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MAR 1 6 2016
CHRISTOPHER D. RICH, Cle k
By KELLE WEGENER
DEPUTY

IN THE SUPREME COURT OF THE STATE OF IDAHO

PEGGY CEDILLO,
Plaintiff-Appellant,
vs.

)Supreme Court Docket 43890
)
)
)

FARMERS INSURANCE COMPANY)
OF IDAHO,
)
)

Defendant-Respondent.)

NOTICE OF TRANSCRIPT LODGED

Notice is hereby given that on March 15, 2016 I lodged a
transcript 51 pages in length for the above-referenced
appeal with the District Court Clerk of Ada County in
the Fourth Judicial District.

7

{.1~

( S ~ r e of Reporter)

Penny L. Tardiff, CSR

- - - - - - - - - 3/15/16- - - - - - - - - - - -

Hearing Date:

January 7, 2016
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO,
Supreme Court Case No. 43890
Plaintiff-Appellant,
CERTIFICATE OF EXHIBITS

vs.

FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant-Respondent.
I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of
the State ofldaho in and for the County of Ada, do hereby certify:
There were no exhibits offered for identification or admitted into evidence during the
course of this action.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 16th day of March, 2016.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO,
Supreme Court Case No. 43890
Plaintiff-Appellant,
CERTIFICATE OF SERVICE

vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant-Respondent.

I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of
the following:
CLERK'S RECORD AND REPORTER'S TRANSCRIPT
to each of the Attorneys of Record in this cause as follows:
JON M. STEELE

JACK S. GJORDING

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO

Date of Service: MAR 1 6 ZO\B
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PEGGY CEDILLO,
Supreme Court Case No. 43890
Plaintiff-Appellant,
CERTIFICATE TO RECORD

vs.
FARMERS INSURANCE COMPANY OF
IDAHO,
Defendant-Respondent.

I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of the
State ofldaho, in and for the County of Ada, do hereby certify that the above and foregoing record in
the above-entitled cause was compiled under my direction and is a true and correct record of the
pleadings and documents that are automatically required under Rule 28 of the Idaho Appellate Rules,
as well as those requested by Counsel.
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the
12th day of January, 2016.
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